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THE NEW 

CIVIL COURT MANUAL. 


MADRAS CIVIL COURTS. 


ACT No. in. OF 1873. 

Passed on the 21st Januaet 1873. 


anunded up ip date.) 

An Aet to eoneolidate and amend the law relaHng to the Cml douAt 
of the Madras Preeideneg subordinate to the High Oourt, 
Whsbias it is expedient to consolidate and amend the law relat* 
Preamble. Oonrts of the Madras Prsu- 

denoy snbordinste to the High Court;' it is 
hereby enacted as follows 


PAST I. 

PXKUXIKABT. 

Short tide. « The padres 

Civil Coarts Act, 1878 

It extends to all the territories for the time being nndir tbe‘ Gtov- 

Imoal extent. ernmentof the Governor of Port St, 0e(^m 

in Connoil, except the Tracts respeptivi^ 
under the jarisdiction of the Agents for Ganjam and .Yiaagapatsin ; 

Oommenoement. *** ****** ®®“*® f®K»On tbe.Svt 

day of March 1873. 

2. [Bepeaied hj Aa XII of 1873.] 

Vote. . 

On a referenoe by the Subordinate- Judge of Hoi^th Taniore whethae, 
since the repeal of seo. 1 of Aot VIl of 1843, he is autborised to hnder 
elanse 7 of sec. 16 of Begnlation III of 1802, the High'Court made fte 
lowing Baling : — Clause 7 of seo. 16 of Begalatkm III of 1802 npoaoribes 
the proeedure to be adopted by the "Judges cd Zillah Conrts” ia oaees of 
penons dying intestate and leaving personal property to which there is no 
claunant. Since the passing of Aot VII of 1848, the Prineiptl Sadr ’AniiM 
jmveexerms^ the jnrisdieition vested in thd' Judges of theZUlah Conrta. 
The repeu of that Apt might posnbW revest thv power In the Zillah' Jujm 
u thm wm one but there is not. The bettor ojdnion theretore is that the 
®* *he Act has aot prevented ttie words “the Judges of tSe SSlflSi 
^gnbMon HI of 1802 from meaning the pertons whb are lihw 
mgnated Snbwdmate Judges. The words have acquired thMbstorme. 
tatioD, and should retaia it until the old Begnlation is swept away. An 
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MADRAS CIVIL COURTS. 


tSBCS/S-?. 


3uWadgei and Diatriot 

Hnnaiffa. 


interpretation of a enbeisting enactment ie not necessarily'' altered by the 
improvident repeal of a law by which it acquired it, unless the repeal re- 
vives some other arrangfement inconsistent with that acquired interpretation. 
— M. H. C. Pro., 25th April 1878. 

PABT 11. 

Establishmekt and Constitution of Civil Courts. 

3. The number of District (heretofore designated Zillah) Courts 

to be established or continued under this Act 
^ District fixed, and may from time to time be 

altered, by the Local Qovernmeut : 

Provided that no increase to the number of suob Courts shall be 
made by such Government without the pre- 
Frotiso. vions sanction of the Governor^General in 

Council. 

4. The number of Subordinate Judges and District Mnnsiffs to 
be appointed under this Act for each District 
shall be 6xed, and may from time to time be 
altered, by the Local Government : 

Provided that no addition to the nuniber of such officers shall be 
made by such Government without the pre- 
Provifo. vions sanction of the Governor-General in 

ConnciU 

5* The place at which any Conrt under this Act shall be held 
Plsoe at which Court to may b® fixed, and may, from time to time, be 

bs filed. altered — in the case of a District Conrt ora 

Subordinate Jndge^s Oourt-— by the Local Government ; 

in the case of a District Munsifs Court— by the High Court. 

The places fixed for any Court nnder ibis section shall be deemed 
to be within the local jurisdiction of that Court.^ 

• Whenever the office of the Judge of a District Conrt (here- 
inafter called a ‘District Judge’) or of a Sab- 
ordinate Jndge under this Act is vacant, 
or whenever the Governor-General in Council has sanctioned an 
addition to the number of District Judges or Subordinate Judges under 
the provisions of Section three or Section four, 

the Local Government shall appoint to the office such duly quali- 
fied person as it thinks proper. 

7* Whenever the office of a District Mnn- 
sif nnder this Act is vacant, 
or whenever the Governor- General in Gonncil has sanctioned an 
addition to the nnmber of District Mnnsife nnder the provisione of 
Seotiow four, ^ 


AppoinimeBt of Jodgs fta 


Appointmoat of Mansiffa 


• Thia r r avr nk li ^ k- VVT • 1 '■* 
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Tbd High Court shall appomt to tba offioe sueh ponoii as it 
thinks fit : i 

Providsd that he possesses the qoalifioations for ths time being 
required by the rales in this behalf which the 
High Court, with the previous sanotioa of the 
Local Government, are hereby empowered to make and alter. 

Every appointment made under this section shall be publiAed m 
the same manner as appointments made by the Local Government. 

The Local Government may, for good and sufficient reason, annul 
any appointment made under this section. ^ 

& The present Zillah Courts, Principal Badr Amins, and District 
Mnusifs, shall be respectively the first Dis« 
Prsseot Conrts. Courts/* “ Subordinate Judges,*’ and 

** District Mnnsifs” under this Act. 


9. 


Seal of OoarL 


Every Court under this Act shall use a seal of such form end 
dimensions as are, for the time being, prescrib- 
ed by the Local Government. 


E'otes. 

On 18th March 1873, tho Government passed the following Order 

(1.) The seal of every Distriot Court shall be a circular seal, two in* 
ohes in diameter, and shall bear thereon the Royal Arms with the following 
inscription in English and the principal vernacular language of the District, 
“ Distriot Cour^ of 

(2) The seal of every Subordinate Judge shall be a circular seal, ona 
inch and a half in diameter, bearing the Royal Grown, with the following 
inscription in English and the principal vernacular language of the District, 
“ Subordinate Judge of 

(8) The seal of every Distriot Munsif shall be similar in all respeeta to 
that of a Subordinate Judge, excepting the inscription, which shall be at 
follows : — “ District Munsif of — * 


PART III. 

JURISDICTIOV. 

10. The Local Government shall fix, and may from time to tima 
vary, the local limits of the jurisdiction of any 
Limits of jariidiction. District Judge or Subordiuata Jndga nnder 
this Act : 

Provided that, where more thau one Subordinate Judge is appoint- 

Proriso. District Judge may 

assign to each such Subordinate Judgb tha 
local limits of his particular jurisdiotiou within such district. 

The present local limits of the jurisdietiou of, every Civil Court 
(other than the High Court) shall ba daamad to hava baaii fised midar 
this Act. "" 
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Juriadiction of Munaiff. 


High Odart«bsUfix» and time to time modify, 

Akfniiloii of Jnriadiotioii, the local joriediotion of Dietriot Hanitfe* 
if dm High Oonri aeaigna the same local joriediction to two or 
adlPo' Distriol Mara ehall declare which of them shall be deemed 

to be the Priacipal District Moasif) and the other or others shall be 
called Additional District Mansifs, and shall take cognisance only of 
aof&.ifoits and applieations as may, by special or general order in this 
behalf, be direct^ by the District Jadge*^ 
j • .1 JCOte* 

Every Distriot Mnnaif most hove e distinct local jarisdiotion assigned 
to hiio>.and all suits arising within that jnrisdiotion must be institntM id 
Bls^ebnrt.:;:^M;H. 6. 

The joriadiotion of a District Judge pr a Sobordipate .Judge 
^ irnViadfotion of Diflfcriofc extends, snbject to the roles contained in the 
Code of Civil Probed are, to all original 'suits 
htfd ^rbceadifigs of a civil natore. 

jurisdiction of a District Munsif eztenda to all like suits and 
proceedings not otherwise exempted from his 
cognizance, of which the amount or value of 
the snbjeot-'matter does not exceed two thousand five hundred Bupees. 

Botes. 

2 Per Curiam (Turner, C. J., and Muttusami Ayyar, J., dissenting).— 
Where an instrument of mortgage does not expressly secure the amount to 
be allowed for improvements on redemption of tbe mortga^, the valne of 
knprdvements is not to be oaloulated in ascertaining the “ value of the sub- 

E t^matter of the suit” for the pnrposes of mrisdiction under sec. 12 of the 
draa Civil Ceurta Act. Per Turner, 0. J., (Muttusami Ayyar, J., eon- 
curring). — By the custom of Malabar a bondition is attached to all kanam 
deqsissa that the mortgagor shall pay the value of improvements msde by 
ihe.ipc^tgsgee during the term of the demise before he can redeem, and the 
repi^ment of the sums spent in improvements is thus secured by the mort- 
gage in the same manner as the repayment of the principal advanced and 
mast be calculated iu determining the value of the subjeot-matter of the 
suit for tbe purpose of jurisdiction. — I. L. B., 5 Madr. 284. 

Although, for the purposes of the Court Fees Act, a suit to remove tbe 
k%|rnavau of, a Malabar tar wad is incapable of valuation and snbjeot to 
toe fee preiioribed by sec. 6, art. 17, of sob. II of that Act, yet, for the pnr- 
^btes of determining jurisdiction under sec. 12 of the Civil Courts Act, the 
right of mana^ment, which is the snbjeot-matter of tbe snit, must be valued. 
If the valne is estimated bona fide by the plaintiff, the court should adopt 
it,-ll Madr. 266.. 

The plaintiff sn^ to be declared an heir ip a deceased Muhammudan 
fSbd ‘to recover her share of tbe inheritance, the share claimed being less 
tbaiki iU. 2,600, while the value of the whole estate exceeded that amount : 
— HeM, that the suit was within the iarisdiotion of a Distriot Mansif.--rll 
Made. 140, 

7 Suit in the Court of a District Mnnsif to enforce registration of two 
ftwii'nreentoof gift. Tbe property pnrpbried to be convey ed was the same 

* This paragraph has been added by Act XXI. of 1885, tec. 11. 
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in endi instramaot aad ito TnlBe wm iemd lo-kn iMi'tten to. Si^iOOi bni 
the eerliar iiis^ment oompriied elao meaeigaiii^t rf the »ia|iag^ 

a oharity. 5?h« later instmiDent waa foabd 

^on of tie fbrmer, and the Dirtiriot Mnnatf piiMd m daer^di^tag ita 
regiatration afone Held, tliat the Dirtriet Mnasif had to an^ 

tertain the suite— 13 Madr. 56. ... . 

The aurohaser at a Oonrt-sale of eight paagns out of an estate of 28/16/16 
pangns sold them to the plaintiff. The whole estate* was worth more 
than Bs. 2,500, but the eight pangns sold to the |>laintis were worth less 
than that snm. The plaintiff brought this snit in a Subordinate Con^ 
against his vendor and certain persons, who were in possession of anp 
claimed to be entitled by right of purchase to the whole estate, for parti<r 
tion and possession of his eight pangus. It was fbund that the plaintiff was 
entitled to the eight pangns pnroha^ by him as against the defendants 
jffehl, (1) that the suit was within the pecuniary limits of the jurisdiction 
of a District Munsif ; (2) that sinipe the disposal of the snit had not been 
prejudicially affected. Suits Talnatibn Act, sec. 11, was applicable and the 
decree of the Subordinate Court should 1^ confirmed. Qaosre i—Whether the 
Subordinate Court has not ooncuiTeht" jurisdiction with a District Munsif 
in suits less than Bs. 2,500 in value. — 14 Madr. 188. 

In an appeal against a decree of a Subordinate Judge dismissing a suit 
brought by the members of one B'ambndri illom against the members of 
another for partition and delivery of a moiety of the property of an extinct 
illom, it appeared that the value of the share claimed was less than Bs. 
5,000 J^ld, that the appeal lay to the District Court. Krishnasami o. 
Kanakasabai (I. L. B., 14 Mad. 183} followed.— 15 Madr. 69. 

The plaintiff, alleging that he waskarnavan of the defendant’s tarwad^ 
sued in a subordinate Court for a declaration that he was a member of it, 
adding no prayer for consequential relief. It appeared that the tar wad pro- 
perty exceeded Bs. 26,000, in value, but that the proportionate share of each 
member, computed as on an equal division, was less than Bs. 900. The 
Subordinate Judge held that the suit was within the jurisdiction of a Dis- 
trict Munsif and rejected the plaint -.—Held, that the order was wrong and 
should be set aside.— 15 Madr. 501. 

13* Begnlar or special appeals^ shall, when snob appeals are al- 
lowed by law, lie from thedecreea and orders 
Appeals. ^ District Court to the High Conrt. 

Appeals from the decrees and or^rs of fiabordinate Judges and 
District Munsifs shall, when such appeals are allowed by law, lie to 
the District Conrt, except when the amount or valne of the snbjeot^ 
matter of the snit exceeds BupeOs five tbousaiid, in whibh caee the ap- 
]Mal shall lie to the High Court : ‘ 

^ Provided that, whenever a Subordinate Judge’s Court ia eetablish* 
ed in auy district at a plaoe remote from the atatioa pf the District 
Conrt, the High Court may, with the preyidife eanotion of the Zjooal 
Government, direct that appeals from the deoreee or orders of District 
Munsifs within the local limits of the jurisdiotioh of each Subordinate 
Judge be preferred in the Court of the latter : 

* In seo. IS, certain wSrd^ rei esled by dot XU. of 1691, (fiepesliog Md 4nend- 
iog Act), hare here been omittsde ^ ^ i * 
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Phtfided tbe Diflrirt Judge may ramoTe to bis own Ooiii^i 

‘ from time to time, ap|ieals so Oreferredg and diepoae of them himself, 
or may, sobjeot to the orders of the High Court, refer any appeal# from 
the deoreee and orders of Diftriot Mnosif’s preferred in the Diatriot 
Court, to any Subordinate Judge within the District. 

Hotes. 

The last Clanse of this Seotion eoablea the District Jadge to refer any 
Appeals from the doorees and orders of District Munsifs preferred in the 
District Ooart to any Snbordinate Judge within his District, subject to the 
orders of the High Court. The power to refer is already possessed and may 
be exercised if not controlled. No special sanction of the High Court is 
reqaireda-*H, C. Pro., 8th April 1373, 

Under Madras Act YlII of 1865 an appeal lies to the District Judge 
from all judgments passed by a CoUeotor. But the District Judge cannot 
transfer the appeal to be bea^ by a Subordinate Judge ae bis power of 
transferring appeals is limited bj clause S, Section 8 of Act Vll of 1843 
< Section 13 of Act 111 of 1873) (o appeals from District Muuaiffs. — 8 M. H. 
C.B.,44. 

Under sec. 18 of Act UI #f 1873, tbe money value of tbe original suit 
determines the jurisdict^n of the Appellate Court. — 7 M. H. C. B., 856. 

For tbe purpose of jurisdiction a suit to remove tbe kamavan of a 
Malabar Tarwad ie not a suit for the recovery of the tar wad properties 
managed by the kamavan and to be valued as snob, bat. a snit which asks 
for a relief that is inoapabie of valuatioa. — 1. L. R., 4 Madr 314. 

For the purpose of juriadiotion (Madras Civil Courts Act, 18.73,} the 
subject-matter of a suit to eatablish the validity of a charge upon property 
is, when the property is in eaoess of the charge, the amount of the charge ; 
when the charge is in excess of the property, the value of the property. 
-4 Madr. 339. 

A auit was brought to remove the kamavan of a Malabar tarwad from 
offioe on tbe grounds of miiptanagement of tarwad property to the extent 
of more than Be. 2,500. The acts of mismanagement complained of were 
really done by the preseut defendant No. 1 as kamavan de facto. The 
above suit was withdrawn with leave to sue again. The defendant therein 
died and was suooeeded by defendant No. 1, against whom the plaintiffs 
brought the present suit in the Court of a District Munsif (to which all the 
adult, but none of the minor members of the tarwad were made parties), to 
obtain his removal froip the offioe of kamavan alleging against him the 
acts of mismanagement above referred to; — Held, (1) that the snit was 
not barred by the previous snit and was within the jurisdiction of tbe Die- 
triot Munsif ; ( 8) that the minor members of the tarwad were sufficiently 
represented on the i^rd ; (3) that the grounds alleged supported the 
aetion.— *14 Madr. 78. 

Certain members of a Uoplah family sued the others in a Subordinate 
C^rt to reoover their distributive share under Muhammadan iaw. The 
pi^perty to be divided ttm more than Rs. 5, 600 in value, hut the share 
claimed bv the plaintiffs was less. Tbe Subordinate Judge passed a decree, 
ageinst which an ajppeal was preferred to the District Court, but the Dis* 
triot Judge returned the appeal for presentation in the High Court. The 
appellant preferred a second appeal to the High Court against the decision' 
af the District Judge, and alBO|>re^fn^d a petition prsying for tbe revision' 
of bis prooeedings under Civil Pcomure Code/sec^ 628 :— HeM (1), thal 
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41 m ]>»trio4 Conrt had jnrudwiion to fccietUtoi^anPcnl { ttuAnahihaip 
a second Appeal nor a petition under Oiril Pr^lMpre Cod^ i|ep« 622« was 
the appropriate proceeding to be adopted bj thft appellants, bot an appeal 
as from an order made nnddr Civil Procedure Cooei secs. ft7, 582. T?he error 
of the appellants being one of form merely, the Oc^rt amended the second 
appeal as an appeal from an order of the Dist^ot C^rt and directed the 
District Judge to reireive and dispose of the appeal from the Subordinate 
Court. — 14 Madr. 462. 

See 13 Madr. 520, noted under sec. S31 of tbe Civil Pro. Code. 

14. When tbe sabject^matter of any snif or proceeding is land. 
Valuation of suits for im. a fa 0086, or ^garden, its value shall, for ibe 

noreable property. pnrposes of tbe jurtsdiotton oonferred by ibis 

Aot, be fixed in manner provided by the Court-fees* Act, 1870, seotion 
7, clause 5.* 

IVote. 

See I. L. B., 15 Madr. 237, noted under seo. 596 of the Oivil Proce- 
dure. Code. 

15. Every Court under this Act may require a witness or party 

to any suit or other prooeediug pending in snob 
Coart to make snob oath or affirmation as is 


prescribed by the law for the time being in force. 

16. Where, in any suit or proceeding, it is nsoeasary for any 
Court nnder this Act to decide any question 
Bole of decision. regarding sneoessioti, inhefitanoS, marriage, or 

osste, or any religions usage or institution, 

(a) the Maharamadan law in cases where the parties are Mnham- 
madaus, and the Hindu law in oases where the parties are Hindus, or 

(b) any custom (if such there be), having the force of law, and 
governing tbe parties or property oonoerned, 

shall form the rule of decision, unless such law or custom has, by 
legislative enactment, been altered or abolished. 

(c) In oases where no specific rule exists, the Court shall act ac- 
cording to justice, equity, and good oonsoieBoa. 


Note. 

^ Plaintiff sued as reversioner to recover oerCuin land granted in lien of 
maintenance to a Hindu widow. The widow had left her village 16 .years 
before suit and had not been heard of since .'—JETsld, ^t tbe question 
whether a presumption arose that the widow wm dead was not a question 
re^rding suooession or inheritance to be decided aooording to Hindu law 
within the meaning of seo, 16 of the Madrae Oivil Courts Aot, 1878.— I. L. 
B., 11 Madr. 448. 


What saits Judges can. 17. No PisUsot Judge, Subotdinsie 
^*^**y- Judge, or Disiriot MuUsi^ ahaU -try^guy suit 

* Sec. 6 of the Saits Valaatioa Act (VH of 1887} rdns iui fbHoWi': " Oa and ilWte 
the date on which ndes under see. 8 take effeetia any imts of the terrtooriet ua der , the 
administration of the Governor of Fort Saint George 4n OouncU tp f^ioh the Msdrae 
Oivn Gonrta Act, 1873, extends, sec. 14 of that Aot shafibe repealed as tegarde thdtpart 
of those territories.’* 
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to or ui trldefa ko n • party «■ peroomdly intoreated, or ahril od^udif 
Imto npon any prooeediog oonoeoted witii, or ariaiog ont of, aadi aniA 
No Diatriot Jodge or Sabordioate Judge aball try any Appeal 
agaioat a deoree or order paaaed by bimaelf in another capacity. . 

When any anob anit, proceeding, or appeal, cornea before any anoli 
officer, he aball report the oircomatanoea to the Conrt to which he ia im- 
mediately anbordinale. 

The anperior Conrt aball tberenpon diapoae of the oaae in the man- 
ner premribed by the Code of Civil Procedure, aection 6. 

Nothing in tbe.la8t preceding olanae of thia aection shall be deemed 
to affect the eztraor^nary original civil jnriadiotion of the High Conrt, 


CommiHion. 


VAST IV. 

! ^ MiaciolitDnoT or Judobs. 

.10, Any Diatriot Jndg[e, Subordinate Jodge, or District Mnnsiff, 
SnspeDtkm aad remoral. .may, for any miaoondnot, be anapended "or ro- 
of Diitriet Jadge, A6. moved by the Local Gk>vernment. 

19* The High Court may, whenever it aeea nrgent neoesaity for 
Bntpension Ae., bj High ao doing, anapend a Subordinate Judge pend- 
ing the orders of the Local Government. 

The High Court aball immediately report the cironmatanoea of 
anoh anapenaion, 

and the L(ml Government aball make anch order thereon aa it 
thinka fit. 

20- The High Conrt may anapend any Diatriot Mnnaif who ia al- 
leged to have miaoondnoted himself, or may 
' appjpint a Commission for enquiring into bia 
alleged miaoondnot. 

The provisions of Act JfXXVlI of 1850 (/or regulating enqiu- 
riet into the behaviour of jntblie servants) shall apply to enquiries under 
this Section, the powers conferred by that Act on the Government be- 
ing exercised by. the- High Court. 

On reoeiving the report of the reanlt of any snob enquiry, the 
High Conrt may, if it think fit, remove the Mnnaif from office, or sn»- 
pend him, or red.noe him to a lower grade. 

81. The District Judge may suspend from office, whenever ha 

Aunauiaii. uecesaity for so doing, any. Dia- 

pwswa. triot Mnnaif under hia control. 

Whenetor a Diatriot Judge esereiaes the power conferred hy thia 
a^Uon, he ahall forthwiSi send to the High Conrt a fall report of the 
eircaasotaaoea of the ease, togeUMr with the evidence, if uy, and the 
Bigh Conrt shall makp anoh order thereon aa it thinks fit. . 



Sees. 22-2$.] 


MADRAS OlVIt. CemRTS. 




82. 


Ministerial officer*. 


PAB7 V. 

MiNISTEBUI* OFIlCKIiS. 

The ministerial Officers of the District Cbnrts shall be ap- 
pointed, and may be sospeuded or remoV^> 
by the Judges of snoh Courts, whose orders 
in such matters shall be final, subject to the oontrol of the High 
Court.”* 

* 23*t The ministerial Officers of the Courts of the Subordinate 
SaspenRion Ac., of minis- J udges and District Munsiffs, shall be appoint- 
tonal officer. Subordinate Judges and District 

Munsifs respeotively, subject to the approval or confirmation of the 
District Judge within whose jurisdiction such Courts are situate, may, 
subject to the control of the High Court,”* be suspended or removed 
from office either by the said District Judge or (subject to his approval 
or confirmation) by snoh Subordinate Judges and District Munsiffs 
respectively. 

24. Every appointment under this Part shall be made subject 
Buies by Local QoYeru* to such rules as the Local Government from 
time to time prescribes on this behalf. 

Every person appointed under this Part shall perform such dnti4s 
as may from time to time be imposed upon him by the presiding officer 
of the Court to which he belongs* 

The present Ministerial Officers of the Courts under this Act shall 
be deemed to have been appointed under this Part. 

24A.t The Local Government may, at the instance of the Dis- 
Transfer of miaisterial Jodge, transfer from any Court, except 

the High Court, to any other Court, except 
the High Court, all or any of the ministerial officers of the Court of 
such Judge, or of any Subordinate Judge, or District Munsiff under 
his control. 

The District J ndge may transfer all or any of the ministerial officers 
of any Court under hia control to any other snoh Court. 


PABT VI. 

Miscellaneous. 

Prooedare on death &c. 25- In tlie event of the death of the 

of Judge, District Judge, 

or of his being incapacitated by illness or otherwise for the per- 
formance of bis duties, 

or of his absence from the station in which his Court is held, 

• The words quoted in soos. 22 and 28 have been added by Act XXI. of 1SS5. 
f Sec. 23 has been substituted by Act XIX. of 1877. 
t Sec. 24A baa been added by Act XIX. of 1877. 
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tbe senior Subordinate Judge of the District sball, without in- 
terruption to his ordinary duties^ assume charge of the District Judge’s 
office, and shall discharge such of the current duties thereof as are 
connected with the filing of suits and appeal;^, the execution of pro- 
cesses, and the like, 

and shall continue in charge of the office until the same is resumed 
or assumed by an officer duly appointed thereto. 

26- The District Judge, on the occurrence within his District 
Procedure on death Ac., of ^ny vacancy in the office of District Munsif, 

ofMuDsiff. may, pending the orders of the High Conrt 

thereon, appoint such person as he thinks fit to act in such office ; 

and he shall at once report to the High Court the occurrence of 
every such vacancy and each appointment. 

27- Subject to the other provisions of this Act and to the rules 

for the time being in force and prescribed by 
euera con High Conrt in this behalf, the general con- 

trol over all the Civil Courts under this Act in any District is vested 
in thd District Judge. 

. 28. The Local Government may, by notification in the official 
Gazette^ invest, within such local limits as it 
shall from time to time appoint, 
any district or”^ Subordinate Judge with the jurisdiction of a 
Jndge of a Court of Small Causes for the trial of suits cognizable by 
such Courts up to the amount of rupees five hundred, 

and any District Munsif with the same jurisdiction np to the 
amount of rupees fijfty, or on the recommendation of the High Court 
np to any amount not exceeding Rupees two hundred 

and may, by like notification, whenever it thinks fit, withdraw 
Buch jurisdiction from the District or”^ Subordinate Jndgevor^Mnn- 
sif so invested. 


Powers of Small Causes. 


XTotes. 

On 18th March 1873, the Government passed the following Order 

(1.) The Governor in Council is pleased to invest all Subordinate 
Judges in the Presidency of Port St. George with the jurisdiction of a 
Judge of the Court of Small Causes for the trial of suits cognizable by such 
Courts up to the amount of 500 Rupees, and all District Munsifs within 
the Presidency of Fort St George, with the same jurisdiction up to the 
amount of 50 Rupees. 

(2.) Subordinate Judges and District Munsifs will exercise this juris- 
diction within the local limits of their jurisdiction as fixed by sec. 10 of Act 
III of 1873. 

(3.) When the Subordinate Jndge and the District Munsif have con- 
current jurisdiction in suits cognizable as Small Causes up to the amount 
of 50 Rupees, the Courts must be guided iu their procedure by sec. 6 of the 
Civil Procedure Code. 


* In sec. 28 the words quoted have been added bj Act XXI. of 1885. 
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(4.) This Notifioation will have effect from Ist March 1873. 

Applications from District Mansiffs exercising Small Cause powers 
should be made to the District Court unless the defendant resides beyond 
the jurisdiction of the District Court.— 8 M. H. C. B., App. 10. 

29* [Para. 1 has teen repealed hy Act IX. of 1887^ and pwras. 2 and 3 
hy Act XIL of 1891.'} 

Bat, save as provided in this section, nothing herein contained 
shall be deemed to affect the said Madras Act 


30* The High Court may permit the Civil Courts under its control 
to adjourn from time to time for periods not ex- 
Adjoarnment. ceediug in the aggregate two months in each 

year. 


ACT No. VH. OF 1892. 

Passed on the 12th August 1892. 


An Act to estahlish an additional Civil Court for the City of Madras, 


Whbkhas it is expedient to establish an additional Civil Conrt for 
the City of Madras ; It is hereby enacted as follows 

1. (1) This Act may be called the Madras 

Title and commencement. jggg . 

(2) It shall come into force at once. 

2« la this Act, unless there is something 
repugnant in the subject or context,—* 


DefinitioDS. 


(1) City CourP’ means the Court established under the next fol- 
lowing section : 

(2) City of Madras” means the area within the local limits for 
the time being of the ordinary original civil jurisdiction of the High 
Court : 

(3) High Conrt” means the High Conrt of Judicature at Madras : 

and 

(4) Small Cause Court ” means the Court of Small Causes of 
Madras. 

3. The Local Government may, by notification in the official 
Oonstitution of the City Gazette, establish a Court, to be called the 
Court. Madras City Civil Court, with jurisdiction to 

receive, try and dispose of all suits and other proceedings of a civil 
nature not exceeding two thousand five hundred rupees in valno and 
arising within the City of Madras, except suits or proceedings which 
are cognizable— 

(a) by the High Court as a Court of Admiralty or Vice-Admira^y 
or as a Colonial Court of Admiralty, or as a Court having testamentary, 
intestate or matrimonial jurisdiction, or 
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Powers of Jadp^s when 
City Court oonsiste of more 
than one Judge. 


(b) hj the Court for the relief of iusol^ent debtorS} or 

(c) by the Small Caase Coart* 

4» The Local Government may, by notification in the ofiBcial 

Appointment, suspension Gazette, appoint SO many persons as it may 
and remoral 6f Judges. think fit to be Judges of the City Coart ; and 
may, for any miscondact, by alike notification, snspend or remove any 
Judge eo appointed. 

5. (1) Every person appointed a Judge of the City Court 'shall 

Jndw of City Coort to ^ 

be Judge of Small Cause Cause Court with respect to cases cognizable 

by that Court. 

(2) Every such Judge shall be liable to perform any duties of a 
Judge of the Small Cause Court which the Chief Justice of the High 
Court may require him to perform. 

g. ' When the City Court consists of more 
than one Judge,— 

(o) each of the Judges may exercise all or any of the powers con- 
ferred on the Court by this Act or any other law for the time being in 
force ; 

(b) the Local Government may appoint any one of the Judges to 
be the principal Judge ; and 

(c) the principal Judge may, from time to time, make such arrange- 
ments as he may think fit for the distribution of the business of the 
Court among the various Judges thereof. 

7, (1) The Judge of the City Court, or, when the Court oonsista 

Appointoent, powers, 0^ ®“® *^® 

duties and punishment of may, from time to time, with the sanction of 

ministerial officers. Local Government, appoint as many clerks, 

bailiffs and other ministerial oflSoere as may be necessary for the ad- 
ministration of justice by the Court and for the exercise and performance 
of the powers and duties conferred and imposed on it by this Act or 
any other law for the time being in force* 

(2) The oflScers so appointed shall exercise snob powers and dis- 
charge such duties of amiuisterial nature as the said Judge or priuci* 
pal Judge may from time to time direct. 

(3) The said Judge or principal Judge may, subject to the control 
of the High Court, — 

(a) suspend or remove any officer so appointed, or 

(b) fine any such officer who is guilty of misconduct or neglect in 
the performance of the duties of bis office. 

, (4) Any fiu.e imposed on an officer under sub-section (8) may be 

deducted from hia salary. 
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ProceBS-feeB. 


8* All qaestioiis which arise m snits er other prooe^lo^ under 
Questions ftriBiugf in suits, this Aot IQ the OitjT Oourt shall be dealt with 
Ac., under Act to be dealt determined according to the law for the 

ministmd by^H^h^Goart. time being administered by the High Court 
in the exercise of its ordinary original civil ^arisdiotioii. » 

9. When the sabject-matter of any suit or other proceeding ia 

Valnationof immoveable ‘““'I f®' “>® 

property for jurisdictionul purposes of the jurisdiction conferred on the 
purposes. Court by this Act shall, subject to the 

other provisions of this Act, be fixed in manner provided by the Oonrt- 
fees Act, 1870, section 7, danse v. 

10® Fees chargeable for serving or execnting processes issned by 
the City Court, or served or executed under its 
direction or control, shall be such as the High 
Coart may prescribe with the approval of the Governor of Fort St. 
George in Council and the sanction of the Governor-General in Council* 

11. The powers conferred by Chapter XXXYI of the Code of 
Appointment of Beoei- Civil Procedure on High Courts and District 
Courts as to the appointment of Receivers may 
be exercised by the City Court or any Judge thereof. 

12. In clause (a) of section 31 of the Presidency Small Canse Courts 
Amendment of Act XV Act, 1882, for the words to the High Court” 
of 1882 , section 81 . words to the Madras City Civil Court or 

the High Court of Judicature at Fort William or Bombay, as the case 
may be,” shall be sustitnted. 

13- Whenever any suit or proceeding in the City Coart is settled 
Bepaymenk of half fees agreement of the parties before iseaes have 
on settlement before hear- been settled or any evidence recorded, half 
the amount of the institution fees paid by the 
plaintiff shall he repaid to him by the Court. 

14. When, under section 18 of the Letters Patent for the High 
Allowance for fees paid Oonrt, dated the twentj-eighth day of December 
in City Oonrt in oases re- 1865, or under Section 35 of the Code of Civil 
moved to High Court. Procedure, the High Court has removed for 
trial by itself any suit from the City Court, fees on the scale for the 
time being in force in the High Court as a Court of ordinary original 
civil jurisdiction shall be payable in that Court in respect of the suit 
and proceedings therein : 

Provided that, in the levy of any snob fees which, according to the 
practice of the Court, are credited to the Government, credit shall be 
given to the plaintiff in the suit for any fee which in the City Coart he 
has already paid under the Court fees Act, 1870, on the plaint. 
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15- (1) Coart aatVorized to hear appeals 
from the Oity Court shall be the High Court. 

(2) The period of limitation for an appeal from a decree or order 
of the City Court shall be the same as that provided by law for an ap- 
peal from a decree or order of the High Court in the exercise of its 
original jurisdiction. 

16. Nothing in this Act contained shall 
JuritdMonV^rOou^ original civil jariadiction of the High 

Court. 

Provided that— 

(1) if any suit or other proceeding is instituted in the High Court 
which, in the opinion of the Judge who tries the same (whose opinion 
shall be final)) ought to have been instituted in the City Court, no costs 
shall be allowed to a successful plaintiff, and a successful defendant 
shall be allowed bis costs as between attorney and client : 

(2) in any suit or other proceeding pending at any time in the 
High Court) any Judge of such Court may at any stage thereof make 
on order transferring the same to the City Court if in his opinion such 
suit or proceeding is within the jurisdiction of that Court and should be 
tried therein : 


(3) in any suit or other proceeding so transferred, the Court-fees 
Act, 1870) shall apply, credit being given for any fees levied in the 
High Court. 

17* The City Court shall use a seal of such form and dimensions 


Seal to be used. 


as may be for the time being prescribed by 
the Local Government. 


18* (1) The Judge of the City Court, or, when the Court consists 
. of more than one Judge, the principal Judge, 
Hob ays and vacations. commencement of each year, draw 

up a list of holidays and vacations to be observed in the Court, and 
shall submit the same for the approval of the Local Government. 

(2) Such list, when it has received snob approval, shall be pub- 
lished in the oflScial Gazette, and the said holidays and vacations shall 
be observed accordingly. 
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ACT No. XII. OF 1887. 

Passed on the 11th Mabch 1887. 

(As amended up to date,) 

An Act to consolidate and amend the law relafing to OivU Courts in 
Bengal, the North-Weetem Provinces, and Assam. 

Whbbk&s it is expedient to consolidate and amend the law relat- 
ing to Civil Courts in Bengal, the North-Western Provinoes, and 
Assam ; It is hereby enacted as follows 


CHAPTBB I. 
Pbkuxinabt. 


Title, extent, and com 
meucement. 


1. (1) This Act may be called the Ben- 
gal, North-Western Provinces, and Assam 
Civil Courts Act, 1887. 

(2) It extends to the territories for the time being respectively 
administered by the Lientenant-Governor of Bengal, the' Lientenant- 
Governor of the North-Western Provinces, and the Chief Commis- 
sioner of Assam, except snch portions of those territories as for the 
time being are not subject to the ordinary civil jurisdiotion of the 
High Courts,* and 

(3) It shall come into force on the first day of July 1887. 


2. (1) {Repealed by Act XII. of 1891.} 

(2)t All Courts constituted, appointments, nominations, rules 
and orders made, jurisdiction and powers conferred, and lists pnblish- 
sd under the Bengal Civil Courts Act, 1871, or any enactment thereby 
repealed or purporting expressly or impliedly to have been so constitn- 
ed, made, conferred, and published, shall be deemed to have been res- 
lectively constituted, made, conferred, and published under this Act ; 
.nd 


(8) Any enactment or document referring to the Bengal Civil 
[lonrts Act, 1871, or to any enactment thereby repealed, shall be oon- 
jtrned to refer to this Act or to the corresponding portion thereof. 


• The words “ and except the Jhansi Oirision” have been repealed by the North- 
ITestem Provinces and Oudh Act (XX. of 1890), sec. 9. 

t Hero the word <■ But," repealed by Act XII. of 1891; (BepeaUng and Amending 
ct) has been omitted. 
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ClaBiei of Oourfci. 


OHAFTSB II. 

CoNSTlTtJTlON OF CiVIL CoUBTe, 

3. There shall be the following classes of 
Civil Coarts under this Act, namely 


(1) the Court of the District Judge ; 

(2) the Court of the Additional Judge ; 

(S) the Court of the Subordinate Judge ; and 
(4) the Court of the MunsiL 


4 . The Local Government may, with the previous sanction of the 

XT V * n- i • ^ T j Governor-General in Council, increase or re- 
Number of District Jad- , , , tx- ^ • t t j i 

ges aud Sabordinaie Jud- dace the number of District Judges and oub-i 

ordinate Judges now fixed. 


The Local Government may, subject to the control of the Go- 
vernor-General in Council, alter the number of 
Munsifs now fixed : 


6 . 


Number of Mansifs. 


Provided that, except in the case of Munsifs whose monthly salary 
does not exceed two hundred and fifty rupees, an increase of the number 
of Munsifs now fixed shall not be made by the Local Government with- 
ont the previous sauctiou of the Governor-General in Council. 

6* (1) Whenever the office of District Judge or Subordinate 
Vacancies among District Judge IS Vacant by reason of the death, resig- 
or Subordinate Judges. nation, or removal of the J udge or other cause, 

or whenever the Governor'* General in Counoil has sanotioned an in- 
crease of the number of District Judges or Subordinate Judges, the 
Local Government may fill np the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 

(2) Nothing in this section shall be construed to prevent a Local 
Government from appointing a District Judge or Subordinate Judge 
to discharge for such period as it thinks fit, in addition to the fnnotioua 
devolving on him as such District Judge or Subordinate Judge, all or 
any of the functions of another District Judge or Snbordinate Judge, 
a;a the case may be. 

7. (1) Whenever the office of Mnusif is vaoant, or whenever 
Yaoauoies among Man- the Local Government increases the number 
of Mansifs, the High Court shall nominate 
fiuoh person as it thinks fit to be a Mansif, and the Local Government 
shall appoint him accordingly, 

(2) The Local Government may, after consultation with the High 
Oonrt, and with the previous sanction of the Governor-General in 
Council, make rales as to the qualifications of persons to be appointed 
to the office of Munsif. 
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(3) When rales have been made nsder snb.seotion (2)^ a persoa 
shall Dot be DomiDated nnder sab-seotion (1) dd less he possesses the 
qualifications required by the rules* 


8. (1) When the business pending before any District Judge re« 

AdditionalJadgM. Additional Judgea for its 

speedy disposal, the Local Government may, 
upon the recommendation of the High Court, and with the previous 
sanction of the Governor-General in Council, appoint such Additional 
Judges as may be requisite. 

(2) Additional Judges so appointed shall discharge any of the func- 
tions of a District Judge which the District Judge may assign to them, 
and, in the discharge of those functions, they shall exercise the same 
powers as the District J udge. 

9a. Subject to the superintendence of the High Court, the District 
Judge shall have administrative control over 
all the Civil Courts nnder this Act within the 
local limits of his jurisdiction. 

10. (1) In the event of the death, resignation, or removal of 
Temporary charge o f the District Judge, or of bis being incapa- 
Distnot Court. citated by illness or otherwise for the per- 

formance of his duties, or of his absence from the place at which his 
Court is held, the Additional Judge, or, if an Additional Judge is not 
present at that place, the senior Subordinate Judge present thereat, 
shall, withont relinquishing his ordinary duties, assume charge of the 
office of the District Judge, and shall continue in charge thereof until 
the office is resumed by the District J udge, or assumed by an officer 
appointed thereto. 


Administrative control of 
Courts. 


(2) While in charge of the office of the District Jadge, the Addi- 
tional Judge or Subordinate Judge, as the case may be, may, subject 
to any rules which the High Court may make in this behalf, exercise 
any of the powers of the District Judge. 

11. . (1) In the event of the death, resignation, or removal of a 
Transfer of proceedings Subordinate Judge, or of his being incapa- 
ortoate'Ti:^^ citated by illness or otherwise for the perfor- 

mance of his duties, or of his absence from the 
place at which his Coart is held, the District Jndge may transfer all 
or any of the proceedings pending in the Court of the Subordinate 
Judge either to his own Court or to any Court under his administra- 
tivjB control competent to dispose of them. 

(2) Proceedings transferred under sub-section (1) shall be dis- 
posed of as if they had been instituted in the Court to which they are 
so transferred : 

II 3 



Powor to fix local limits 
of jarisdiotion of Ooarts. 
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(3) Provided that the District Judge may re-transfer to the Court 
of the Subordinate Judge or his successor any proceedings transferred 
under sub-section (1) to his own or any other Conrt. 

(4) For the purposes of proceedings which are not pending in the 
Court of the Subordinate Judge on the pccnrrence of an event referred 
to in sub-section (1), and with respect to which that Court has exclusive 
jurisdiction, the District Judge may exercise all or any of the jurisdic- 
tion of that Court. 

X2« (I) ^ District Judge, on the occurrence within the local 
Temporary charge of jurisdiction of any vacancy in the 

office of Maasif. office of Munsif, may appoint sncb person as 

he thinks fit to act in the office until that person is relieved by a Munsif 
appointed under section 7, or his appointment is cancelled by the 
District Judge. 

(2) The District Judge shall forthwith report to the High Court 
the occurrence of every such vacancy and the making and cancelling 
of every such appointment. 

13. (1) The Local Government may, by notification in the 
official Gazette, fix and alter the local limits 
of the jurisdiction of any Civil Conrt under 
this Act. 

(2) If the same local jurisdiction is assigned to two or more 
Subordinate Judges or to two or more Munsifs, the District Judge 
may assign to each of them such civil business cognizable by the 
Subordinate Judge or Munsif as the case may be, as subject to any 
general or special orders of the High Court, he thinks fit. 

(3) When civil business arising in any local area is assigned by 
the District Judge under sub-section (2) to one of two or more Sub- 
ordinate Judges or to one of two or more Munsifs, a decree or order 
passed by the Subordinate Judge or Munsif shall not be invalid by 
reason only of the case in which it was made having arisen wholly or 
in part in a place beyond the local area if that place is within the local 
limits fixed by the Local Government under sub-section (1). 

(4) A Judge of a Court of Small Causes appointed to be also a 
Subordinate Judge or Munsif is a Subordinate Judge or Munsif, as the 
case may be, within the meaning of this section. 

(5) The present local limits of the jurisdiction of every Civil 
Conrt under this Act shall be deemed to have been fixed under this 
section. 

14. (1) The Local Government may, by notification in the official 

Gazette, fix and alter the place or places at 
rjlace of sitting of Courts, which any Civil Court under this Act is to be 
held. 
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(2) All places at wbicli any snch Courts are now held shall be 
deemed to have been fixed under this section. 

15. (1) Subject to snch orders as may be made by the Governor- 

General in Council, the High Court shall pre- 
Vaoationi of Courts. ^ observed in each year 

as close holidays in the Civil Courts. 

(2) The list shall be published in the local official Gazette. 

(3) A judicial act done by a Civil Court on a day specified in the 
list shall not be invalid by reason only of its having been done on that 
day. 

16. Every Civil Court under this Act shall use a seal of such 

^ ^ ^ form and dimensions as are prescribed by the 

Seals of Courts. t i ^ 

Local Government. 

17. (1) Where any Civil Court under this Act has, from any 
Continaanoe of proceed. ca“se, oeased to have jariadiotion with reBpect 

lugs of Courts ceasing to to any case, any proceeding in relation to that 
have jurisdiction. \vhich, if that Court bad not ceased to 

have jurisdiction, might have been had therein, may be had in the Court 
to which the business of the former Court has been transferred. 

(2) Nothing in this section applies to cases for which provision^ is 
made in section 623 or section 649 of the Code of Civil Procedure or 
in any other enactment for the time being in force. 


CHAPTEB III. 

Obdinaby Jubisdiotion. 

18* Save as otherwise provided by any enactment for the time 

i Extent of original jaria- ’ Z.**® j^^diction of a District 

[diction of District or Sub- Judge Of Subordinate Judge extends, subject 
I ordinate Judge. provisions of section 15 of the Code of 

Civil Procedure, to all original Baits for the time being cognizable by 
Civil Courts. 

19. 


Extent of juriadiotion of 
Munsif. 


(1) Save as aforesaid, and subject to the provisions of sub- 
section (2), the jurisdiction of a Munsif ex- 
tends to all like suits of which the value does 
not exceed one thousand rupees. 

(2) The Local Government may, on the recommendation of the 
High Court, direct by notification in the official Gazette^ with respect 
to any Munsif named therein, that his jurisdiction shall extend to all 
like suits of such value not exceeding two thousand rupees as may be 
specified in.the notification. 

Notes. 

A Munsif has jurisdiction to try a suit brought under sec. 283 of the 
Civil Procedure Code to test the question whether a property which has 
been attached in execution is liable to pay the claim of the creditor, the 
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Talii6 of iho property being over one tbonsand rnpees, but ibe amount of 
the debt being less than that anm. In each snita the amonnt which ie to 
settle the jariediotion of the Court, ie the amount which is in dispute, and 
which the creditor wonld recover if successful, eie., the amount due to him, 
and not the value of the property attached, unlees the two amounts happen 
to be identical. Jauki Das v. Badri Nath, 1. L. R., 2 Al. 698 ; Gulsari Lai 
0. Jadann Rai, 1. L. R., 2 Al. 799 ; Krishnama Gbariar v. Srinivasa Ayyan- 
gar, I. L. R., 4 Madr. 339 ; and Dayachand Nemchand v. Hemohand 
Dharamchand, I. L. R., 4 Bom. 515, followed.—!. L. R., 15 Ca\104. 

In a suit instituted in the Court of aMunsif by a member of a Mnham« 
madan family to have her share of the family property partitioned, the 
value of the plaintifiE’s share was found to be less than Rs. 1,000, and the 
value of the whole family properly exceeded Rs. 1,000. The lower Ap- 
pellate Court decreed partition not only of the plaintiff's share, but also of 
the shares of the defendants inter se, though such partition was not asked 
for. Beld that the subject-matter in dispute in the suit, within the mean- 
ing of sec. 20 of the Bengal Civil Courts Act (VI of 1871), was the share 
which the plaintiff asked to have partitioned ; that it was immaterial that 
that share was at the date of the suit a portion of family property which 
exceeded Rs. 1,000 in value ; and that the Munsif therefore had jurisdiction,, 
to bear the suit. Vydinatba v. Subramanaya, Kirty Churn Mitter e. Aunath 
Naih Deb, Shaikh Khoorshed Hossein e. Nubbee Fatima, and Ram Chandra 
Narayan v. Narayan Mahadev, distinguished. Held also that the lower Ap- 
pellate Court had no jurisdiction to partition as amongst the defendantsthe 
residue of the property left after the partitioning off of the plaintiffs share. 
—12 Al. 506. 

See I. L. R., 4 Al. 820, noted under sec. 7 of the Court Foes Act. 

20. (1) Save as otherwise provided by any enactment for the time 
Appeals from District being in force, an appeal from a decree or 
and Additional Judges. order of a District Judge or Additional Jndge 
shall lie to the High Court. 

(2) An appeal shall not lie to the High Court from a decree or 
order of an Additional Judge in any case in which, if the decree or 
order had been made by the District Judge, an appeal would not lie 
to that Conrt. 


21. (1) Save as aforesaid, an appeal from 
nau Ju&. and MunaSiL*' a decree or order of a Subordinate Judge shall 
lie — 

(a) to the District Judge where the value of the original suit in 
which or in any proceeding arising out of which the decree or order 
was made did not exceed five tbonsand rupees, and 

(5) to the High Court in any other case. 

(2) Save as aforesaid, an appeal from a decree or order of a Mnn- 
sif shall lie to the District Judge. 

(8) Where the fncotion of receiving any appeals which lie to the 
District Judge under snb-seotion (1) or sab- section (2) has been as- 
signed to an additional Jadge, the appeals may be preferred to the 
Additional Judge. 
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(4) The High Coart may, with the previoua Baaotion of the Local 
Governmeot, direot by notidoation in the offioial Qaaette, that appeals 
lying to the District Jadge ander sab-section (2) from all or any of the 
decrees or orders of any Munstf shall be preferred to the Court of such 
Subordinate Judge as may be mentioned in the notification, and the 
appeal shall thereupon be preferred accordingly. 

Notes. 

The appeal from the decree or order of a Subordinate Judge or Mnnsif, 
where the amount or value of the subject-matter in dispute in a suit ex- 
ceeds Ba. 5,000, lies to the High Court, although the amount or valueof the 
subject-matter in dispute in appeal is less than Bs. 5,000. — 9 B. L. R., 100. 

The appeal from an order of a Subordinate Judge directing exeontiou 
to issue lies to the District Judge, and not to the High Court, vrhere tho 
amonot claimed in a suit is under Bs. 5,000, although the amount sought to 
be recovered in execution has, by the addition of interest since decree, 
grown to a sum exceeding Bs. 5,000. — 10 B. L. B., 290. 

An appeal lies from an order rejecting an application for a Beoeiver 
under seo. 503 of the Code of Civil Procedure, and the order on appeal is 
final under sec. 588. Oossain Dulmir Puri v. Tekait Hetnarain, 6 0. L. R., 
467, followed. The Court to which such an appeal lies from the order of 
a Subordinate Judge is under see. 21 of Act XII of 1887, the High Court 
where the value of the suit is above Bs. 5,000, and the District Judge’s 
Court in other oases. — 1. L. B., 17 Cal. 680. 

The plaintiffs sued for the oancellaiion of a bond for the payment of 
Bs. 6,000 together with interest thereon at the rate of four per cent, per 
mensem, alleging that they had executed such bond under the impression 
that it was a bond for the payment of Hs. 3,000 together with interest thereon 
at the rate of one and a half per cent, per mensem, whereas the defendants 
had fraudulently caused them to execute the bond iu suit. The plaintiffs 
paid into Court Bs. 3,000 together with interest at the rate of one and a 
half per cent, per mensem. Held that the value of the subjeot-roatter in dis- 
pute was the difference between Bs. 3,000 and Bs. 6,000 or thereabouts, 
and, therefore, an appeal from the decree of the Court of first instance pro* 
ferred to the District Judge was cognizable by him. — 2 Al. 148. 

The plaintiffs sued for the possession of certain immoveable property, 
alleging that they had mortgaged such property to the defendants, and 
that the mortgage debt bad been satisfied out of the profits of the property. 
The defendants set up a defence to the suit which raised the question of the 
proprietary right of the plaintiffs to the property. The value of the mort- 
gagees’ interests in the property was below Bs. 5,000 ; the value of the 
mortgaged property exceeded that amount. On appeal to the High Court 
from the original decree of the Subordinate Judge in the suit it was conten- 
ded that the appeal from that decree lay to the District Court and not to the 
High Court. Held that the “ subject-matter in dispute,” within theiueaning 
of B 60 . 22 of Act VI of 1871, was the mortgage and the mortgagees’ rights 
under it, and that, the value of this being only Bs. 2,000, the appeal should 
have been preferred to the District Court. Second Appeal No. 1039 of 1877 
(Unreported, decided the 18th Jannaiy, 1878), dissented from . — 2 Al. 778. 

See I. L. B., 2 Al. 625, noted under seo. 108 of the Evidence Aot. See 
also I; L. B., 4 Al. 320, noted under seo. 7 of the Court Fees Aot 
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CHAPTER IV. 

SpICIAL JOEIBDICTION. 

22. (1) A District Jadge may transfer to any Subordinate Judge 

^ ^ . . under his administrative control any appeals 

Power to tranifer to i . - , , ^ 

Subordinate Jn d gea ap- pending before him from the decrees or orders 
peala from Munaifa. Munsifs. 

(2) The District Judge may withdraw any appeal so transferred, 
and either hear and dispose of it himself or transfer it to a Court un- 
der his administrative control competent to dispose of it. 

(3) Appeals transferred under this section shall be disposed of 
subject to the rules applicable to like appeals when disposed of by the 
District Judge. 

23. (1) The High Court may, by general or special order, autho- 

_ . , , rize any Subordinate Judge or Munsif to take 

Kterciie by eabordinate . . t n 

Judge or Munsif of juris- cognizance of, or any District Judge to trans- 

diction of District Court in fe|i to a Subordinate Judge or Munsif under 
certain proceedings. administrative control, any of the proceed- 

ings next hereinafter mentioned, or any class of those proceedings 
speoiBed in the order. 

(2) The proceedings referred to in sub-section (1) are the fol- 
lowing, namely * 

(а) proceedings under Bengal Regulation V., 1799 (to limit the 
Interference of the Zillah and City Courts of Dewanny Adxcalut in the 
Execution of Wills and Administration to the Estates of persons dying 
intestate) ; 

(б) [Repealed hy the Guardians and Wards (Act VIII, of 1890,)] 

(c) [Repealed by the Succession Certificate (Act YIL of 1889,)] 

(d) proceedings under the Indian Sncoession Act, 1865, and the 
Probate and Administration Act, 1881, which cannot be disposed of by 
District Delegates ; and 

(e) references by Collectors under section 322C of the Code of 
Civil Procedure. 

(3) The District Judge, may withdraw any snch proceedings 
taken cognizance of by, or transferred to, a Subordinate Judge or 
Munsif, and may either himself dispose of them or transfer them to a 
Court under his administrative control competent to dispose of thea, 

Note. 

The words in see. 24 of the Bengal Civil Courts Act (ZII of 1887) 

** subject to the rules applicable to like proceedings when disposed of by 
the District Judge,” include the rules relating to appeals. Therefore orders 
p aw ed under that section by a Subordinate Judge in proceedings under the 
Bengal Mdnora Aot (XL of 1858) transferred to him under seo. 23 (2) (b) 
of the former Act, are appealable to the High Court and not to the Court 
of the District Jadge.--L L. B., 13 Al. 78. 
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A 

24. (1) ProoeedingB taken oognizanoe of bj, or transferred to, 
D,.po«n Ot pro«»ding. • feubordinato Judge or Mnnaif, as the ^ 

referred to in last foregoing may be^ Under the last foregoing B^tlODi 

shall be disposed of by him subject to the 
rnles applicable to like proceedings when disposed of by the District 
Judge : 

Provided that an appeal from an order of a Mnnsif in any snch 
proceeding shall lie to the District Judge, 

(2) An appeal from the order of the District Judge on the appeal 
from the order of the Munsif under this section shall lie to the High 
Court if a further appeal from the order of the District Judge is allowed 
by the law for the time beiug in force. 

25. The Local Government may, by notification in the official 

Power to invest subordi Gazette, confer, within snch local limits as it 
nato Judges and Mnnnifa thinks fit, npoD any Subordinate Judge Of Mun- 
with Small Cause Court jurisdiction of a Judge of a Court of 

jun ictiou. Small Oauaes under the Provincial Small Cause 

Courts Act, 1887, for the trial of suits cognizable by snch Courts, np 
to such vslne not exceeding five hundred rupees in the case of a Sob* 
ordinate Jndge or one hundred rupees in the case of a Mnnsif as it 
thinks fit, and may withdraw any jnrisdiotion so conferred. 


CHAPTBE V. 

MiSF£A6ANCB. 

26* Any District Jndge, Additional Judge, Subordinate Jndge, 

S«p.nsion or removal of «■* Mnnsif, may, for any miscondnefc, be sns- 
Judges by Local Govern- pended or removed by the Local Govern- 
ment. 

27* (I) The High Court may, whenever 

n.toTd£“by High"ooMi; necessity for so doing, suspend 

a Subordinate Judge. 

(2) Whenever the High Court suspends a Snbordinate Jndge 
under sub-section (1), it shall forthwith report to the Local Govern-* 
ment the circumstances of the suspension, and the Local Government 
shall make such order with respect thereto as it thinks fit. 

28. (1) The High Court may appoint a 
MMsiTby ^High OourT^ commission for enquiring into alleged miscon- 
duct of a Mnnsif. 


(2) On receiving the report of the result of the inquiry, the High 
Conrt may, if it thinks fit, remove or suspend the Mnnsif. 

(3) The provisions of Act No. XXXYII. of 1850 ( for regulating 
Inquiries into tlw behaviour of Public Servants) shall apply (o inquiries 
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ander this section, the powers conferred by that Act on the Oorern- 
nent being ezeraised by the High Court. 

(4) The High Court may, before appointing the commission, sns* 
pend the Mnnsif, pending the result of the inquiry. 

(5) The High Court may, without appointing a commission, remove 
or suspend a Munsif. 

29. (1) A District Judge may, whenever he sees urgent necessity 
SDipsnnoa of Maasit by ^0' suspend a Mnnsif under his ad* 

District Judge. ministratiye controL 

(2) Whenever a District Judge suspends a Mnnsif under anb-8eo« 
tion (1), he shall forthwith report to the High Court the circumstances 
of the suspeusioD, and the High Court shall make such order with res* 
peot thereto as it thinks fit. 


CHAFTEB VI. 

Hinistesul Officers. 


80s District Judges shall appoint the ministerial officers of their 

Appointment and removal ®* ‘^e 


of niniitcrial ofSoera 
District Courts. 


Local Government, may remove or suspend 
those officers, or fine them in an amount not 
exceeding one tnonth^s salary. 

Appointment and removal 0) ministerial officers of the 

of mioisterial officers o f Civil Courts subject to the administrative oon* 
other Courts. District Judge shall be appointed— 

(a) in the case of an appointment not likely to last, and not last- 
ing, longer than two months, by those Courts, and 

(b) in any other case, by the District Jndge. 


(2) An additional Jndge, Subordinate Jndge, or Mnnsif, may, by 
order, remove or suspend, or fine in an amount not exceeding one 
month’s salary, any ministerial officer of his Court who is guilty of 
misoondnct or neglect in the performance of the duties of his office. 

32s The provisions of the two last foregoing sections shall be 

Appoietm.iit Md r.mov.1 *® following modiBcations in their 

of ministerial officers on application to ministerial officers employed by 
joint establishments. more Civil Courts than one, namely 

(a) appointments not likely to last, and not lasting, longer than 
two months, shall be made by the Court of highest class among those 
Oonrts, or, where there is no difference in class among those Courts, 
by the senior among the presiding Judges thereof ; and 

(b) such ministerial officers may not be removed or suspended by 
any Oonrt except the Court which under clause (a) of this section is for 
the tiina being charged with the dnty of making appointmenta to fill 
tomjKMrary vaoanoiea. 
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33- The District Judge, subject only to the control of .the Local 
Genetai powers of Ois- Oorernment, may, by order, snspend or re- 
triot Judge. move any ministerial officer to whom section 

31 or section 32 applies, and maj, on appeal or otherwise, reverse or 
modify any order made nuder either of those sections by any Court 
under his administrative control. 

34* (1) The Local Oovernment may, at the instance of the High 
Gonrt or of a District Judge, transfer a minis* 
mmutoriai Serial officer from any Civil Court under this 
Act to any other such Court. 

(2) The District Judge may transfer a ministerial officer from any 
such Court within the local limits of his jurisdiction to any. other such 
Court within those limits. 

35. Any due imposed onder this chap- 
Rocoverj of finet. ter may be recovered by deduction from the 

salary of the person fined. 


CHAFTEBVII. 

SdPPLEMKNTAL PfiOVISlONS. 

36* (1) The Local Government may invest with the powers of 

Power to confer powers any Civil Court under this Act by name or in 
nf Civil Courts on officers, office,— 

(a) any officer in the Ghutia Nagpur, Jalpaigori, or Darjiling dis* 
trict, or in any part of the territories administered by the Chief Com- 
missioner of Assam, except the district of Silhat, or, 

(t) after consultation with the High Court, any officer serving in 
any other part of the territories to which this Act extends and belong- 
ing to a class defined in this behalf by the Local Guveroment with the 
previous saoctioo of the Governor-General in CounciU 

(^) Nothing in sections 4 to 8 (both inclusive), or sections 10 to 
12 (both ioclnsive), or sections 27 to 85 (both inclusive), applies to any 
officer so invested, but all the other provisions of this Act shall, so far 
as those provisions can be made applicable, apply to him as if he were 
a Judge of the Court with the powers of which he is invested. 

(8) Where, in the territories mentioned in danse (a) of sub-sec- 
tion (1), the same local jurisdiction is assigned to two or more officers 
invested with the powers of a Monsif, the officer invested with the 
powers of a District J ndge may, with the previous sanction of the Local 
Goverunient, delegate his functions under sub-section (2) of section 
IS to an officer invested with the powers of a Subordinate Judge or to 
one of the officers invested with the powers of a Munsif* 

IT 4 
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(4) "Where the place at which the Court of an officer invested 
with powers under snb-section (1) is to be held has not been fixed under 
lection 14. the Court may be held at any place within the local limits 
of its jurisdiction. 

37. (I) Where in any suit or other proceeding it is necessary for 
Certain deciriinns to be a Civil Coort to decide any question regarding 
according to native law. succession, inheritance, marriage, or caste, or 
any religious usage or institution, the Muhammadan law in cases where 
the pafties are Muhamraadana, and the Hindu law in cases where the 
parties are Hindus, shall form the rule of decision, except in so far as 
Buch as law has, by legislative enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1) or by any other 
law for the time being in force, the Courtshall act according to justice, 
equity, and good couscience. 

Notes. 

Under sec. 24 of Act VI of 1871, Mahomedan law is not strictly ap- 
plicable to questions relating to gift arising in suits, hut it is equitable, as 
b< ^ween Mahomedans, to apply that law to such questions. — 6 N.-W. P., H. 
C. fi,, 2. 

A deed of gift of his estate, executed by a person of somewhat weak 
mind, in favour of two of his sons, one an adult and the other a minor, 
■without division or detail of their respective shares, whereby a younger son 
and seveial daughters were excluded from inheritance, was set aside by the 
Court under the general rule of Mahomedan law that any thing which is 
capable of division, when given to two persons, should be divided by the 
donor at the time of the gift, or immediately subsequent thereto, and prior 
to the delivery to the donees, and the special rule that a gift of undivided 
property is absolutely invalid where one of the donees is a minor son j jus- 
tice, equity, and good conscience not requiring, under the circumstances of 
the case, tiiat the deed should be maintained. K devised a certain estate 
to his son Z, but directed that the divise should only take effect on his 
death in i espect of a portion of the property which was rent-free land, and 
that, with regard to the remainder, bis son A should hold possession for the 
purpose of collecting and paying the Government revenue due on both por- 
tions, without rendition of accounts, until such time as Z should have a sou 
oornpetent to manage land paying revenue. Z executed a deed of gift of his 
estate. Pie never came into possession of the secoud portion of the property. 
Held, with reference to the question whether the donor had fulfilled the re- 
quirements of Mahomedan law by putting the donees into immediate pos- 
session, that the deed, having operated in respect of the first portion of the 
property which Z had become possessed of under the will, operated in res- 
pect of the Bocond.-6 N.-W. P., H. C. R., 338. 

Sec. 2 of Act XXVIII of 1855 is the law applicable to suits on oontraois 
thereby interest is recoverable, and it applies to such contracts indisorimi- 
mtely of the creed of the contracting parties. Where it was stipnlated in 
a bend that, on default of the payment of the principal amonnt, together 
with interest at the rate of 1 J per cent, per mensem within a certain period, 
interest should be payable at the rate of 6|- per cent, per mensem from the 
date of the execution of the bond, and that, on default of payment of such 
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intereBt %fc tbe of any six months, compound interest should be payable 

at the rate of Ini mensem, the Court, treating the rate of in- 

terest agreed to paid on default as intended as a penalty, came to the con- 
clusion that the rate was so high that it would not be equitable to enforce 
tbe penalty, and therefore decreed the principal amount claimed with in- 
terest at the rate of 1| per cent, per mensem. — 6 X.-W. F., H. C. B., dfl8. 

When a Muhammadan sues his wife for restitution of conjugal rights, 
such suit is to be determined with reference to Muhammadan law, 8 W. B., 
P. C., 3; S. C., 11 Moore’s Ind. Ap. 551, and not with reference to tbe 
general law of contract. Under Muhammadan law, if a wife’s dower is 
**prompt,” she is entitled, when her husband sues her to enforce his con- 
jugal rights, to refuse to cohabit with him, until he has paid her her dower, 
and that notwithstanding that she may have left his house without de- 
manding her dower and only demands it when he sues, and notwithstand- 
ing also that she and her husband may have already cohabited with consent 
since their marriage. Abdool Shukkoar v. Babeemoonissa, H. 0. B., JS.-W. 
P., 1874, p. 94, followed. When, at the time of marriage, the payment of 
dower has nob been stipulated to be ** deferred,” payment of a portion of 
the dower must be considered ” prompt” The amount of such portion is to 
be determined with reference to custom. Where there is no custom it must 
be determined by the Court, with reference to the status of the wife and 
the amount of the dower. Where a Court, following this rule, determined 
that one-fifth only of a dower of Bs. 5,000 not stipulated to be “ deferred” 
must be considered ” prompt, ” inasmuch as the wife had been a prostitute 
and oame of a family of prostitutes, it exercised its discretion soundly. —I, 
L. B., 1 Al. 483. ^ 

H, being in possession of certain real property on her own account and 
on account of her nephew and niece, minors, of whose persons and property 
she had assumed charge in the capacity of guardian, sold the property, in 
good faith and for valuable consideration, in order to liquidate ancestral 
debts, and for other necessary purposes and wants of herself and the minors. 
Held that, under Muhammadan law and according to justice, equity, and 
good conscience, the sales were binding on the minors.-^l Al. 633. 

Pearson, J., dissenting) that where the vendor 
18 a Hindu a suit to enforce a right of pre-emption founded upon Muham- 
madan law is not maintainable. Cbuudo v. Alim-ud-din, H. 0. B., N.-W. 
P.’ 1874, p. 28, overruled, Poorno Singh v. Hurrey Churn Surmah, 10 B, 
L. R., 117, followed.— 1 Al. 564. 

See also I. L. R., 4 Al. 343. 

38. (1) The presiding officer of a Civil Court shall not try any 

in whtrtSS are^ITtor^t! proceeding to which he in a party, 

®d. or in which he is personally interested. 

(2) Tbe presiding officer of an appellate Civil Court under this Act 
shall not try au appeal against a decree or order passed by himself in 
another capacity. 

(3) When any such suit, proceeding, or appeal as is referred to 
in suo-sMtion (1) or sub-section (2) comes before any snob officer, the 
offiMr shall forthwith transmit the record of tbe case to the Court to 
which he is immediately snbordinate, with a report of the circumstan* 
COB attending the reference. 
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(4) The BQperior Court eball therenpon dispose of^he case nhder 
eection 25 of the Code of Civil Frocedare. 


(5) Nothing in this seotion shall be deemed to a&et I 

“ irt. ^ 


. the eztra-^ 

bfdioEry origioal civil jorisdiotion of tho Sigh Court* 

39* For the pnrposee of the last foregoing section, tlbe presiding 
SaborainiWon of Court* officer of a conrt snbjeot to the admmistrative 
to Diftriot Ooarfe. control o£ the District Judge shall be deemed 

to be immediately subordinate to the Court of the District Judge, 
for the purposes of the Code of Civil Procedure, the Court of such an 
oflBcer shall be deemed to be of a grade inferior to that of the Court of 
the District Judge. 

40* (1) This section and sections 15, 82, 
Appiioaiion of Act to 87, 38, and 39, apply to Courts of Small 
CottfUi of email constituted under the Provincial Small 

Cause Courts Act, 1887. 

(2) Save as provided by that Act, the other seotions of this Act do 
not apply to ihoae Courts* 
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ACT No. XIV. OF 1869. 

Passed on the 19th March 1869. 

amended up io date,} 

An Act to consolidate and amend the law relating to the Dietfkt and 
Subordinate Oivil Courts in the Presidency of Bombay^ 
Whereas it is expedient to consolidate and amend the law relat-* 
Preamble district and otheV snbordinate Civil 


Conrts in the Presidency of Bombay 
lereby enacted as follows : — 


It is 


Part I.— Preiimiiaary. 

1. This Act may be called The Bombay Civil Courts^ Aotr 

Short title. 1869,” and extends only to tbe ^terrttori«s 

(other than Sindh) nnder the government of 
the Governor of Bombay in Conncil in which the Code of Civil Proce* 
dure is now in force. 

Bat the Governor of Bombay io Cotmcil may, by notification .in 
the Government Gazette, extend this Act to any other of the territories 
under such Government in which the said Code is not in force, or io 
Sindh. 

Jfote. 

A suit within the pecuniary and other limits presonbed for Conrts of 
Small Causes, in which an officer of Government is a party in his ofiBcial 
capacity, may be entertained by a Court of Small Canses in the mofnssil. 
The phrase “ Local Government” used in sec. 9, and defined in sec. 1 of Act 
XL ot 1865, does not apply to the Coliectot of a District, bnt rather to the 
Governors of Lieutenant-Governor of Presidencies, or CommisidoDers of 
Provinces.— 10 Bom. H. C. R., (A. 0.) 808. 

2. [B^Udhy ActXIV,ofmO,'\ 


Part II. — District and Sadr Stations. 

3* The Governor of Bombay in Conncil may, from time to time. 
Alteration and creation ^7 notifioation in the Government Gazette, 
of diitrjota. ^ existing zilas (which shall 

hereafter be called districts), and create new districts for the purposes 
of this Act. 

4. The Governor of Bombay in Comioii may also, from time to 
Pontioa of Sadr atafeion. by notification lithe Govanmrent Gazette, 

alter the (position of tba ssidr elation any 
district, and fix the position of the sadr station in any new district. 
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Part III.-— 2?ii/rtci CourU. 

5 . There shall be in each distriofe a District Court presided over 
by a judge to be called the District Judge. 

Diatriot Judges. appointed by the Governor of 

Bombay in Council by whose authority only he shall be liable to be 
suspended or removed from his appointment. 

The District Judge shall ordinarily hold the District Court at 
the sadr station in his district, but may^ with 
Situation of District Court the previous sanction of the High Court) hold 
it elsewhere within the district. 


7 . The District Court shall be the principal Court of original civil 
Onginal jurisdiction of jurisdiction in the district, within the meaning 


District Court. 


of the Code of Civil Procedure. 


8* Except as provided in sections 16, 17, and 26, the District 

Court shall be the Court of Appeal from all 

His appellate lunsdiction. , 

decrees and orders passed by the subordinate 

Courts from which an appeal lies under any law for the time being in 
force. 

d* The District Judge shall have general control overall the 
Control and inspection Courts and their establishments within 

of Courts. the district, and it shall be his duty to inspect, 

or to cause one of his assistants to inspect, the proceedings of all the 
Courts subordinate to him, and to give such directions with respect to 
matters not provided for by law as he may think necessary. 

The district judge shall also refer to the High Court all such mat? 
tors as appear to him to require that a rule of that Court should be 
made thereon. 


Koto.— -See 10 Bom. H. 0. R., (A. 0.) 308, noted under sec. 1. 

10* The district judge shall obey all Vrits, orders, or processes 

Writs and orders. issued to him by the High Court, and shall 

make snob returns or reports thereto nnder his 
signatnre and the seal of tbe^ Court as the exigencies of the case re- 
quire. 

He shall further furnish such reports and returns and copies of 
« ^ ^ , proceedings as may be called for by the Hich 

Court or the Governor of Bombay in Council. 

11* The District Judge shall use a circular seal, two inches in 
fioni n ^ T j diameter, which shall bear thereon the Royal 
Arms with the following inscription in English 
and the principal language of the district—** District Court of 
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Pabt IV . — Joint Judg$im 

12. The Governor of Bombay in Council may, with the previous 
\ Power to appoint Joint Sanction of the Qovernor-Goneral of India in 
Jodges. Connoil, appoint in any district a Joint Judge, 

Nrho shall be invested with oo^eztenaive powers and a concurrent jnrii^ 
diction with the District Judge, except that he shall not keep a file of 
civil suits, and shall transact such civil busiuess only as be may receive 
from the District Judge, or as may have been referred to the Joint 
Judge by order of the High* Court. 

When the appointment of a Joint Judge shall have been sane- 
tioned by the Governor-General of India in Council, the Governor of 
Bombay in Council may, so long as such sanction oontiunes in force, 
appoint a snccesaor to such Joint Judge in case his office becomes 
vacant, or transfer such Joint Judge from one district to another ; and 
in such other district the Joint Judge so transferred shall have the same 
powers as he had in the former district. 

13* All Begnlations and Acts now or hereafter in force, and ap- 

EaactmenU appi ed to shall be deemed to 

Joint Judge. ^ Joint Judge ; and the seal 

Joint Judge’s seal. Joint Judge shall be the same as is used 

by the District Judge. 

Part Assistant Judges, 

14* The Governor of Bombay in Council, under the general cou- 
Power to appoint Assist- ***0! of the Governor-Qeneral of India in Coun- 
ant Judges. cil, may appoint one or more assistants to the 

District Judge, and may suspend or remove from his appointment any 
assistant so appointed. 

15. An Assistant Judge shall ordinarily hold his Court at the 
Situation of Assistant 8^“® pla®® »8 the District Judge, but he may 

Judge’s Court. bold his Court elsewhere within the district, 

whenever the District Judge shall, with the previous sanction of the 
High Court, direct him so to do. 

16. The District Judge may refer to any Assistant .Tudge snb- 
Original jurisdiction of Ordinate to him original suitsof which the sub- 

Assistant Judge. jeot^tuatter does DOt amount to 10,000 rupees 

in amount or value, and miscellaneous' applications not being of the 
nature of appeals. 

The Assistant Judge shall have jurisdiction to try snob suits and 
to dispose of such applications. 

Where the Assistant Judge^s decrees and orders in such oases are 
appealable, the appeal shall lie to the Distriot Judgeor to the High 
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OoQft according as the amontifc or iralae of the sabject-tnatier does not 
exceed or exceeds 5,000 rnpees.^ 

The Assistant Judge shall, when directed bj the District Judge so 
to do, also take evideooe on applications for certificates onder^ Act 
No. XX. of 1864 (Jot making better provision for the care of the persons 
and property of minors in the Presidency of Bombay), and shall forward 
it with his opinion thereon for the final orders of the District Judge. 

Note. 

Although the expression^* miscellaneous applications'’ in section 16 of 
the Bombay Civil Gourts* Act (XIY of 1869).may be large enough to include 
references by the Collector under the Land Acquisition Act (X of 187Q), 
the latter part of section 16, as it stood before that section was amended by 
Acts VII of 1889 and VllI of 1890, indicates that it was not the intention 
of the Legislature to empower a District Judge to refer to an Assistant 
Judge applications under special Acts for disposal. — 1. L. It., 16 Bom. 277* 

17. The Governor of Bombay in Council may, by notification in 
Appellate jurisdiction of ^^e Government Gazette, empower any As- 
Assiatant Judge. sistant Judge to try such appeals from the de- 

crees and orders of the subordinate Courts as would lie to the District 
Judge, and as may be referred by him to the Assistant Judge. 

Decrees and orders passed under this section by an Assistant Judge 
shall have the same force, and shall be subject to the same rules, as 
regards procedure and appeals, as decrees and orders passed by the 
District J udge. 

Note. 

A District Judge referred for trial au appeal to bis Assistant Judge 
nnder section 1 7 of the Bombay Civil Courts’ Act XIV of 1869. The As-^ 
sistant Judge dismissed the appeal for default of the appellant’s (defendant’s) 
appearance on the day fixed for hearing. An application was afterwards 
made to the Assistant Judge for the re-admission of the appeal, but he re- 
-fused the application. A similar application was then made to the District 
Judge. He granted the application and ordered the appeal to be re-admitted 
to the file. The appeal was then heard and decided by the Assistant Judge, 
who reversed the lower Court’s decree. On appeal by the plaintiff to the 
High Court. Held, that the order of the District Judge re-admitting the 
appeal was ultra vires. By the reference nnder section 17 of the Bombay 
Civil Courts’ Act XIV of 1869 the Assistant Judge acquired full jurisdic- 
tion to try the appeal according to the procedure laid down by the Civil 
‘Procedure Code (Act XIV) of 1882. The Assistant Judge had jurisdiction, 
wndev section 558 of the C^e, to entertain the application for re-admission, 
«^iid bis order refusing to re-admit was not subject to reversal or review by 
the District Judge. The order of the District Judge ro-admittiug the 
appeal was made without jurisdiction, and the proceedings subsequent 
KtoretO' were also without jurbdiction and invalid.--rL L. B., 15 Bom. 107. 

' -• ■■ ■'■ ■ J ■' t » . 

• la sec. 16, the last psrsgraph, m origluslty enacted, has been omitted , a portion 
irf It Aavipg been repealed by Act VII. 1689, and the remaining mrUon by Act VIII. of 
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)19- A person filling the ofiSoe of Ansietant Jhdge, on' wboih the 

Cmtinnanoe of Anirtaot “PP®*** *'®® ®“®® *»®®“ ®“* 

Jndge’a appellate ]arudio< f erfed and er seotioD > 1 7,^8ball coDtidae to have 

this power so lonjr and 8o often he* may ‘ fiU 
the office of Assistant Judge, withont reference to the district in which 
he may be employed : provided that the* Governor of Bombay id Goan- 
cil may, by notification in the Government * Gazette^ at anjr time ^with- 
draw such power. 

IIB, The Governor of Bombay in Gonncil may/ by notification in 

Power to inyoet Ae.irt.ot *J*® Government Qazette.' invest an Assistant 
• Judjife with powers of 'Die- Judge with all or any of the powers of a 'Dis- 
trict Judge.. t net Judge within a partionlar part of a dis- 

trict, and may, by like notification, from time to* time * determine add 
alter the limits of such part. 

The jnrisdiction of an Assistant Judge-so in vested^ khall,' pro* taiirfo, 

' exclude the Jurisdiction of the 'District Judge from ^ within' the said 
limits. 

Every Assistant Judge so invested shall ordinarily hold* hi^ponrfe 
at sneh place within the local limits of his juried iction':as maj^ie de- 
termined by the Governor of Bombay in' Counell, and may, the 
previous sanction of the *High Court,' hold it at aoy other place ^witbvn 
such limits. 

TSrete. 

When an Assistant Judge ia invested with all the perwers of a'Distriet 
Judge within any part of the district of such Judge, the Court of the 'As- 
sistant Judge must be considered, equally with the Oourt of the* District 
Judge, the principal Civil Court of original jurisdiction,'' and a decree sent 
'for 'execution in such part of the district is properly executed by or under 
the^ directions of such A ssistant Judge. The functions of the vjOourt exe* 
cutiDg a decree are judicial, and not merely ministerial.— ^7 Bom. H. 

(A. C.) 37. 

A»irt.„t to u.e .t. 4“ “®® 

seal of Diatrixst Judge. the seal of the District Judge to whon^ he is 

assistant. 


'Part VL’Suhordinate Jisi^gis, 

21. There ^ball be iu * each district so many Civil 'Courts 'enb" 
^ Numfeer of sabordinate ordinate to the District Court as the* Governor 
^ml Courts. Bombay in Council, acting onder the* gene- 

ral control of the Governor'^ General Of Jodia in Gaunoil^'^eliiall ifrom 
'’ime to time direct. 


28. The • Judges’ of such subordioAte Courts -Shall ' be appoioteU 
<Appointinent Of Siibordi- by the Governor of 'Bombay in CoaDoil^-SiHd 
shall be called 'Sttbordinate'lJu^es. 

I1I-6 


sate-Judges. 
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No per^son shall be appoioted a SnbordiDBte Jndge unless he be a 
subj^ot of the Queen who has practised five years as ao advocate of a 
High Court iu India or as a vakil in the High Court of Judicature in 
Bombay, or who has qualified for the duties of a Subordinate Judge ac- 
cording to such tests as may for the time being be prescribed by such 
High Court, or who has taken the degree of Bachelor of Laws in the 
University of Bombay. 

The tests so prescribed by the High Court shall be notified in the 
Government Gazette. 


The Governor-General in Council may, by notification in 
Power to fix looel Umite Gazette, Bx, and, by a like notifica- 


of jurisdiotion of Subordi- 
nate Judges. 


tion, from time to time, alter the local limits 
of the ordinary jurisdiction of the Subordi- 
nate Judges.^ 

23* The Subordinate Judges shall hold their Courts at such place 

Situation of Subordinate 0 ^ places as the Governor of Bombay in Coun- 
Courts. cil may from time to time appoint within the 

local Kmits of their respective jurisdiction. 

Y^erever more than one such place is appointed, the District 
Judge lhall, subject to the control of the High Court, 6s the days on 
vehich t e Subordinate Judge shall hold his Court at each of such places, 
and the Subordinate Judge shall cause such days to be duly notified 
through mt the local limits of his jurisdiction. 

The same person may be the Judge of more than one Subordinate 
Court ; end in such cases the District Judge Bball> subject to the con- 
trol of tie High Court, prescribe rules for regulating the time during 
which tj e Subordinate Judge sball sit in each Court. 

This Judge of any Subordinate Court may, with the previous sanc- 
tion of the High Court, be deputed by the District Judge to the 
Court of another Subordinate Judge for the purpose of assisting him 
in the disposal of the suits ou his file. 

CiasseB of Subordinate 24* The Subordinate Judges shall be of 

Judges. two classes. 

The jurisdiction of a Subordinate Judge of the first class extends 

Juiisdiction of Subordi- original suits and proceedings of a civil 

nate Judge of first class. nature. 


The jurisdiction of a Subordinate Judge of the second class ex- 
Jurisdiction of Subordi- ^®nds to all original suits and proceedings of a 
nate Judge of second class. Civil nature wherein the subject-matter does 

not exceed in amount or value five thousand rupees. 


* Section 22A has been added by Act IX. of 1880. 
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25* A Sabordinate Jndge of the first class, io addition to his or- 
Spedai joriadiction of jorisdiotion, shall exeroisB a special 

Sabordinate Jadge of first jarisdiction in respeoti of snch snits and pro- 
ceedinga of a civil nature wherein the snbjeot- 
matter exceeds five thousand rnpees in amount or value as may arise 
within the local jurisdictions of the Courts in the district presided over 
by Sabordinate Judges of the second class. 

In districts to which more than one Sabordinate Judge of the first 
class have been appointed, the District Judge^ subject to the orders of 
the High Court, shall assign to each of the local limits within which 
his said special jarisdiction is to be exercised. 

26- In all snits decided by a Subordinate Judge of the first class 
in the exercise of his ordinary and special 
Appeals from his decision, original jurisdiction, of which the amount or 

value of the snbject-matter exceeds 5,000 rupees, the appeal from his 
decision shall be direct to the High Court. 

Note. 

Where a suit, wherein the snbjeot-matter exceeded Rs. 5,000, was in- 
stituted in the Court of a Principal Sadr Amin, hut decided by a suhordi- 
nate Judge, first class, appointed under the Bombay Civil Courts’ Act 
(XIV. of 1869), it was held that an appeal lay direct to the High Court 
under sec. 26 of the Act. — 9 Bom. H. C. B., (A. C.) 286. 

27* The Governor of Bombay in Council may invest any Sub- 

App^iute jnriBdioHon of of first olass with power to 

Subordinate Jndge of first bear appeals from such decrees and orders of 
subordinate Courts as may be referred to him 
by the Judge of the district. 

Decrees and orders so passed in appeal by a Subordinate Judge of 
the first class shall have the same force as if passed by a District Judge. 

The Governor of Bombay in Council may, whenever he thinks fit, 
withdraw snch jarisdiction from any Subordinate Judge so invested. 

28« The Governor of Bombay iu Council may invest, within such 

Power to invert Subordi- Ipcal I'nits as he shall from time to time 
Bate Jud^sea with small appoint, any Subordinate Judge of the first 
cause powers. jurisdiction of a Judge of a 

Court of Small Causes, for the trial of suits cognizable by such Coarts 
up to the amount of 500 rnpees, and any Subordinate Judge of the 
second class with the same jurisdiction np to the amount of 50 rupees. 

The Governor of Bombay in Council may, whenever he thinks fit, 
withdraw such jurisdiction from any sabordinate jndge so invested. 

29. Each Sabordinate Jndge shall use a seal one inch and-ahalf 
in diameter, bearing the Royal Crown with 
Seal of Subordinate u ge. following inscription in English and the 

principal language of the District—*' Sabordinate Judge of 
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32* No Subordinate Jbdge or Court of Small Cansea shall receive 
BSf«renoeof Government. Or register a snit ID which the Qoverninent or 
any^ officer of Oovernment in bia official icapa- 
oity ia a party, bat in every aacfa case snch Judge or Court shall refer 
the plaintiff 'to the District Judge, in .whose Court alone (subject to the 
provisions of section 19) such suit shall be instituted* 

t ^Trovided.that nothing in this section shall be deemed to apply 
Proviso/ to. any suit, merely because — 

(a) a municipal corporation constituted under Bombay Act Nb.r. 
Y1 of lb78, or any other enactment for the time being in force, is a 
party, to such suit, and an officer of Government is^ in bis official capa-< 
cityj a member of such corporation, or 

(2>) an officer of a Court appointed .under the Code of Civil Pro« 
cedure section 456, last paragraph, tJs, in virtue of such apppointmeDt,^ 
a> partyNto 8Hch< suit.^'' 

note. . 

A suitio recover less than Es. 500, levied aS' assessment by Govern- 
ment officials, is cognizable by a Court of Small Causes ; and,, therefore, 
under sec. 27 of ActXXIIIi of 1861, no special appeal lies. District Judges 
should ordinarily try such suits when brought in the District Court, and< 
should not'delegate the trial to- their Assistantsrr^lO Bom. Hi C. B., (A*, 
a) 306. 

Removal •or Sus'pemion* 

33-^ Whenever the High Court is of opinion that there are good* 
Outnmission of enquiry into - grounds for maiding a formal and public en- 
alleged miaoondact. quiry into the truth of any imputation or mis- 

conduct by any Subordinate' Jhdge, the- High Court may appoint a Com<> 
missioner or Commissioners for the purpose of holding snch an eoquiryi* 
and, on the receipt of his or their report, may order'that^tbe Subordi- 
nate Judgd^bo removed .or ‘suspended from office or rednoed to a lower 
class. . 

The provisions of ‘Act No, XXXVII. of 1850 [for regulating enqy.%* 
rieeinto the behaviour of public servants) shall apply to enquiries under 
this section, the powers conferred by that Act on the Government, be- 
iag.exeroised by the High Court. 


V Mjr U 


The High Conrt mey snepend any; SidMrdihate Jadge-from 
igh cw pending the resnlt of an enquiry into hia< 

orbp.Oiitiiot Jiidge. . behaTiour under this section. 

Ahy Diatriot J-idge may, whenever he sees urgent necessity for so- 
doinPt snspend from office any Subordinate Judge under his control.. 


• TIm MctiCHi, *nbititQt.d b; Act X'. of ISI-Si mc. 15. 

+'TM.pfo»i«> hta bMn added' bir Act XV. of 1880, sec. 8.' 

tJ^“ s*e'8*rproTiso> cblc,' owtaia. v«:da, repealed by Act Xn<of ISBli 
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Bat whenever the District Jadge enspends any snoh Sabordinate Jodge^ 
he shall forthwith report the case for the- orders oi the Bigh Cpirt^ 

Nothing in this section or in section* 38* shall be held to interfere' 
Baviofc of power of Go- right of Government to saspend-, or 

remmeot toaoipeod or die- remove froui oflBoei any Sttbopdinate Judge ah 
their discretion, 

Paibt Temporary vaeanciee', 

* 3ff. In the event of the death of the District Jadge^ or of his be* 
Temporary vacancy of ing prevented from performing his dvtieB by 
office of Dietriot Judge. illness or other casoalty, or of his absenoe from 
his district on lea ve^. the first ia* rank of the Assistant Jodges m ths 
district, or, in the absence from the district of an Assistant Jadge,. tba 
first in rank of the Subordinate Jndges,. shall asenme charge of the Die* 
triot Court without interruption to his ordinary jmrisdiotion,. and, while 
so in charge,, shall perform' the duties of a District Judge, with respect to 
the filing of suits and appeals, receiving pleadings, execution of pro* 
cesses, retnrn of writs, and the like, and shall be designated Assistant 
Judge or Subordinate Judge, as the case may be, in charge of the dis- 
trict, and shall continue in snch charge until the office of District Judga 
may be resumed or assumed by an officer duly appointed thereto. 

36i Any District Judge leaving the sadr station, and proceeding 
Delegation of powers of on duty to any place within hie district, may 
Distriofct Judge. delegate to an Assistant Judge, or in the ab- 

senoe of an Assistant Judge to a Subordinate Jhidge at the sadr statioDr 
the power of performing such of the duties enumerated in section iS ae 
may be emergent ;:Bnd snch officer shall be designated Assistant or Sub* 
ordinate Jadge,.a8 the case may be, in charge of the eadr station, 

37^, In the event of the death, suspension, or temporary absenew 
Temporary vacancy of ofi any Subordinate Judge, the District Judge 
office of Subordinate Judge., empower Jadge of any subordinate 

Court of the same district to perform the duties of the Judge of the 
vacated subordinate Court, either at the place- of suck Court or of his 
own Court ; but in every such case the registers and records of the twe 
Courts shall be kept diatinot. 

Pabt YTUm^^Ministerial officers^ 

38^ All ministerial officers of the Civil Courts in each district 
Ap^intment, So., of mir shall be appointed, and may be fiued^suspended, 
Diatenal officera. dismissed, by the District Judge, anbjeot to 

such rules asthe High Court may from time to time prsaoribe 

Provided' that the Judge of every subordinate Gouvt may, subjeet 
to the like rules, appoint the ministerial effioers olsooh Court, whose 
salaries do not exceed rupees ten per meu8em> and may by order fine. 
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Btiapeiidy or dismiss any ministerial officer of such >Gonrt who is guilty 
of any misoondaoii or negleot in the performance of the duties of his 
office. 

Erery such order shall be subject to appeal to the District Judge ; 
and the rules for the time being applicable lo appeals to the Court of 
Session from orders of the Criminal Courts subordinate thereto shall 
apply to all appeals under this section. 

Nothing in this section shall exempt the offender from any penal 
or other consequences to which he may be liable under any other law 
in force for the time being. 

39* The duties of the said ministerial officers shall be regulated 
Duties of ministerial of- ^7 »^<5h rules as the High Court may from time 
ficers. . to time prescribe. 

40. The Governor of Bombay in Council may, under the general 
Power to appoint clerks control of the Governor-General of India in 
of the Courts. Council, appoint to any Civil Court under this 

Act a Clerk of the Court, who, in addition to such duties as may from 
time to time be prescribed by the High Court, may receive and regis- 
ter plaint ^ and shall refer such as he may consider should be refused 
for the orders of the Judge of the Court, and may sign all processes, 
and authenticate copies of papers. 


Part IX. — Miscellaneous. 

41 • The proceedings of each Civil Court shall be kept and record- 
Bnles for keeping pro- according to such rules as the High Court 
oeedings. may from time to time prescribe. The High 

Court shall also lay down rules under which copies of papers may be 
granted. 


42* The High Court shall from time to time, with the sanction of 
‘ the Governor of Bombay in Council, prescribe 
ees or process. regulate the fees to be taken for any 

process issned by any Court, the constitution of which is declared by 
this Act, or by any officer of such Court. 

Tables of the fees so prescribed shall be published in the Govern- 
ment Gazette. 

43. The District and Subordinate Courts shall sit from day to 
day, except on Sundays, New Year’s day. 
Sittings of Courts. Good Friday, Chirstmas Day, and Her Ma- 

jesty’s Birthday, and snoh other days as may be sanctioned for each or 
every district by the High Court. 

The High Court may also permit the Civil Courts under its oon- 
Yaeation adjourn for a period or periods not ex- 

ceeding in the whole six weeks in each year. 
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PROVINCIAL SMALL CAUSE COURTS. 

ACT No. IX. OF 1887. 

Passed on the 24th Febeuaey 1887. 

amended up to date,) 

An Act to consolidate and amend the law relating to Courts of 
Small Causes established beyond the Presidency towns. 

Whereas it is expedient to consolidate and amend the law relating 
to Courts of Small Causes established beyond the local limits for the 
time being of the ordinary original civil jurisdiction of the High Courts 
of Judicature ai Fort William in Bengal and at Madras and Bombay ; 
It is hereby enacted as follows : — ■ 

CHAPTBB I. 

Preliminary, 

Title, extent, and com- 1* (*) This Act may be called tbe Pro- 

mencemnt. vincial Small Cause Courts Act, 1887 ; 

(2) It extends to the whole of British India ; and 

(3) It shall come into force on the first day of July 1887. 

2.^ (1) All Courts constituted, limits fixed, places appointed, ap> 
Saving of things done pointments, declarations, and rules made, juris- 
under former Act. diction and powers conferred, forms prescrib- 

ed, directions given, and notifications published, under Act No. XI. of 
18G5 (an Act to consolidate and amend the law relating to Courts of Small 
Causes beyond the local limits of tlue ordinary original civil jurisdiction of 
\ the High Courts of Judicature) j or under any enactment repealed by 
that Act, shall, so far as may be, be deemed to have been respectively 
roonstituted, fixed, appointed, made, conferred, prescribed, given, and 
I published under this Act. 

(2) Any enactment or document referring to Act No. XI. of 1865, 
lor to any enactment thereby repealed, shall, so far as may be, be oon- 
\ Btrued to refer to this Act, or to the corresponding portion thereof. 

3. Nothing in this Act shall be construed 
to affect— 

(а) any proceedings before or after decree in any suit instituted 
before the commencement of this Act ; or 

(б) the jurisdiction of a Magistrate under any law for the time 
being in force with respect to debts or other claims of a civil nature, 
or of Village Munsifs or Village Fanchayats under the provisions of the 

* Para. I of boc. 2 as originally enacted, and the Arst word of para 2, have 

been omitted, having been repealed by Act XII. of 1891. 
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BefinMion. 


MadrttB <3ode; or of Tillage Muneifa ander the Dekkban AgricuUnrista’ 
Belief Act, 1679 ; or 

(e) any local law or any special law other than the Code of Civil 
Prooednre. 

Note. 

The plainirilfiF, in a sort for damages laid at Rs. 200, dlaimed Bs. 50 on 
aooonnt of medical expenses caused by an assault committed on him by the 
defendants, Bs. -50 as the costs of a criminal prosecution which he had 
hroaght against them, and Rs. 100 for injury to his reputation and feel- 
ings. Held that inasmuch as part of the claim related to alleged aotuSl 
pecuniary damage resulting from an alleged personal injury, the whole suit 
was, with reference to sec. 6, proviso (3), of the Mufassii Small Cause Courts 
Act (XI. of 1865), of the nature cognizable by a Court of Small Causes, and 
that, nnder seo. ^6 of the CMl Procedure Code, no second appeal 'in such 
wait would lie. ^unga Naraim Moy tro 'C. ^Gudadhar Chowdhry referred to. 
—I. L. R., 10 Al. 49. 

4* In this Act, nnless there is something repugnant in the sub- 
ject or context, “ Court *o£ 'Small Causes'’ 
means a Court of Small Causes constituted 
tinder l/his Act, and inclndeaany person exercising jurisdiction mnder 
this Act in any wnch Court. 

CSAPTEB II. 

COSSTITUTION COUETS OF SmALX CaUSKS. 

(1) The Local Government, with the previons sanction of the 
Bitabfiflhment of •Oourte Qovernor-’General in Council, may, by order 
•of SmanCauBes. in writings establish a Court of 'Smalll Causes 

at any place within the territories under its administration beyond the 
local limits for the time being of the ordinary original civil jurisdic- 
tion of a High Court of Judicature established in a Presidency-town. 

(2) The local limits of the jurisdiction of the Court of Small Causes 
chall be such as the Local Government may delfine, and the Court may 
be held at such place or places 'within those limits as the Local Govern- 
tuent may appoiuti 

6« {1) When a Court of Small Causes has been established, the 
Local Government shall, by order in 'writing., 
appoint a Judge of the Court. 

(2) The Judge may be the Judge of one Court of Small Causes or 
of two or more such Courts, as the Local Government directs. 

7^ (1) A Judge who is the Judge of two or more such Courts may., 
Appointment of limeB of sanction of the District Court, fix the 

witting in eertain cicemn- times at which he will sit in each of the Courts 
of which he is Judge. 

(2) Notice oC the times shall be published in such manner '88 'the 
Bigh (^rt from time to tiooie directs^ 


lodge. 
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8* (1) The Local Oovernmeot, with the previooa ianctioii of the 
Governor General in Council, may, by order in 
Additionoi Judge. writing, appoint an Additional J ndge of a Conrt 

of Small Cuusea or of two or more each Courts. 


(2) The Additional Judge shall discharge snch of the funotions of 
the Judge of the Conrt or Courts as the Judge may assign to bitn, and 
in the discharge of those fnnctions shall exercise the same powers as 
the Judge. 

(3) The Judge may withdraw from the Additional Judge any bnsi- 
ness pending before him. 

(4) When the Jndge is absent, the Additional Jndge may discharge 
all or any of the functions of the Judge. 

9. A Judge or Additional Jndge of a 
of Ja*dyeg!^°” removal Small Causes may be suspended or 

removed from office by the Local GovernmSnt. 

lO. The Local Government, after oonsnltation with the High 
Court, may, by order in writing, direct that 
Power to require two Judges of Courts of Small Causes, or a 

u gee to suit as a eno . Additional Judge of a Court of 

Small Causes, shall sit together for the trial of snch class or classes of 
suits or applications cognizable by a Court of Small Causes as may be 
described in the order. 

11* (I) If two Judges, or a Judge and an Additional Jndge^ sit- 
ting together under the last foregoing section. 
Decision in case heard by differ as to a question of law or usage having 
* **®°°^* the force of law, or in oonstming a document^ 

the constraotion of which may affect the merits, they shall draw np 
and refer, for the decision of the High Court, a statement of the facts 
of the case and of the point on which they differ in opinion, and the 
provisions of Chapter XLVl. of the Code of Civil Procedure shall apply 
to the reference. 

(2) If they differ on any matter other than a matter specified in 
sub-section (1), the opinion of the Judge who is senior in respect of 
date of appointment as Judge of a Court of Small Causes, or, if one of 
them is an Additional Judge, then the opinion of the Judge sitting with 
him, shall prevail. 

(3) For the purposes of sub-section (2), a Jndge permanently ap- 
pointed shall be deemed to be senior to an officiating Jndge. 

18. (1) The Local Government may ap- 
Begistrar. point to a Court of Small Causes an officer to be 

called the Registrar of the Court. 

<2) Where a UegietrsY is yappeiaisd> 4ii» aball be the chief jsinis 
terial officer ef the Ounrt. 

II 6 
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(3) The Local Government may, by order in writing, confer upon 
a Registrar, within the local limits of the jnrisdiction of the Court, the 
jarisdiction of a Jadge of a Gonrt of Small Causes for the trail of suits 
of which the value does not exceed twenty rupees. 

(4) The Registrar shall try such suits cognizable by him as the 
Judge may, by general or special order, direct. 

(5) A Registrar may be suspended or removed from o£Sce by the 
Local Goverument. 

13* Subject to any enactment for the time being in force, and 
_ . to any orders made by the Local Government 

Other miniateriol officer*. 

in this behalf, the law or practice for the time 
being applicable to the appointment, punishment, and transfer of minis- 
terial officers of a Civil Court of the lowest grade competent to try an 
original suit of the value of five thousand rupees in that portion of the 
territories administered by the Local Government in which a Court of 
Small Causes is established shall, so far as it can be made applicable, 
apply to the appointment, panishment, and transfer of ministerial 
officers of the Court of Small Causes other than the Registrar (if any) 
of that Court. 

14. (1) The ministerial officers of a Court of Small Causes shall, 
Dntiei of ministenal offi- in addition to any duties mentioned in this Act, 

or in any other enactment for the time being 
in force, as dnties which are or may be imposed on any of them, dis- 
charge each duties of a ministerial nature as the Judge directs* 

(2) The High Court may make rules consistent with this Act, and 
with any other enactment for the time being in force, conferring and 
imposing on the ministerial officers of a Court of Small Causes such 
powers and duties as it thinks fit, and regulating the mode in which 
powers and dnties so conferred and imposed are to be exercised and 
performed. 

CHAPTER III. 

Jurisdiction op Courts of Small Causes. 

15. (1) A Court of Small Causes shall not take cognizance of the 

suits specified in the second schedule as suits 
CoaXoriLlf excepted from the cognizance of a Court of 

Small Causes. 

(2) Subject to the exceptions specified in that scbednleand to the 
pfiovisions of any enactment for the time being in force, all suits of a 
civil nature, of which the value does not exceed five hundred rupees 
shall be cognizable by a Court of Small Causes. 

(8) Subject as aforesaid, the. Local Government may, by order in 
writing, direct that all suits of a civil nature, of which the v^Ine does 
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not exceed one thousand rupees^ shall be cognizable by a Court of 
Small Causes tnenlioued in the order. 

16* Save as expressly provided by this Act or by any other enact- 
ExcloPire jnrisdiction of ment for the time being in force^ a suit cog- 
Courts of Small Causes. nizable .by a Court of ISmall Causes shall^iiot 
be tried by any other Court having jurisdiction within the local limits 
of the jurisdiction of the Court of Small Causes by which the suit is 
triable. 


CHAPTER I V. 

Practice akd Procedure. 

17. (1) The procedure prescribed in the chapters and sectioos of 
Application of the Code the Code of Civil Procedure specified in the 
of Civil Procedure. second schedule to that Code"** shall, so far as 

those chapters and sections are applicable, be the procedure followed 
in a Court of Small Causes in all suits cognizable by it, and in all pro- 
ceedings arising out of such suits : 

Provided that an applicant for an order to set aside a decree passed 
ex parte or for a review of judgment shall, at the time of presenting his 
application, either deposit in the Court the amount due from him under 
the decree or in pursuance of the judgment, or give security to the satis- 
faction of the Court for the performance of the decree or compliance 
with the judgment, as the Court may direct. 

(2) Where a person has become liable as surety under the proviso 
to sub-section (1), the security may be realized in manner provided by 
section 258 of the Code of Civil Procedure. 

Notes. 

On 23rd Fobrnary 1888 the Sabordinate Judge of Tinnevelly dismiss- 
ed a small cause suit on the ground that the plaintiff liad not secured the 
attendance of his witnesses. On 29th February the plaintiff presented a 
petition for review on which notice was directed to issue, but he did not 
deposit in Court the amount of the costs payable under the decree. On 
J7th April the petition having come on for hearing, the Judge directed 
that the petitioner should “ first” deposit the amount of the defendant’s 
costs under sec. 17 of the Provincial Small Cause Court Act, which was ac- 
cordingly done on the following day. On 2l8t April the petition, which 
proceeded on grounds other than those mentioned in sec. 624 of the Code 
of Civil Procedure, came on for hearing before the Officiating Subordinate 
Jndge, who had assumed charge of the Court between the last-mentioned 
aates : he entertained the petition, but dismissed it. The plaintiff prefer- 
W petition against the order dismissing his petition ; — Eeld hv 

the Full Bench that the Officiating Subordinate Judge had jurisdiction to 
make the order sought to be revised by Parker and Wilkinson, JJ., 

that the provisions of sec. 3 7 of the Provincial Small Cause Courts Act as 
to the deposit of costs or an. application for review are not mandatory, but 
merely directory.-^ I. L. R., 13 Madr. 178. ^ 

haTe*bwromitt^”*^* *' ^ ^'”8 "Pe'Hed »>y Acc.XII, of 1891, 
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It is a oos^iiion prAoedeot to tbe graoting of a oew trial that, in ao* 
cordanoe with the provisions of section 17 of the Provincial Small Cause 
Courts Act, 1887, an applicant should at the time of presenting his applica- 
tion for new trial deposit in Court the decretal amount or tender seourity 
for payment of the same. Ramasami o. SLurisn, 1. Ij. B», 13 Madr. 178, 
disipnted from.— L L. B., 18 Cal. 83. 

18* (1) Suits cognizable by the Begistrar tinder section 12, Bub> 
sections (3) and (4), shall be tried by bim, and 
Trial of suits by Registrar. (j0o|i00g passed therein shall be ezeonted by 

him, in like manner in all respeots as tbe Judge might try tbe suits^ and 
execute tbe decrees, respectively. 

(2) The Judge may transfer to his own file, or to that of the Addi- 
tional Judge, if an Additional Judge has been appointed, any suit or 
other proceeding pending on the file of the Begistrar. 

19* n) When the Judge of a Court of Small Causes is absent, 

Admiision return and ftndanAdditionalJudgehasnotbeenBppoiut- 
rejeotion of plaints by lie- ed or, having been appointed, is also absent, 
giamr. the Registrar may admit a plaint, or return or 

reject a plaint for any reason for which the Judge might return or 
reject it. 

(2) Tbe Judge may, of his own motion, or on the application of a 
party, return or reject a plaint which has been admitted by the llegis- 
trar, or admit a plaint which has been returned or rejected by him : 

Provided that, where a party applies for the return or rejection or 
the admission of a plaint under this sub-section, and bis application is 
not made at tbe first sitting of the Judge after tbe day on which tbe 
Registrar admitted, or returned, or rejected tbe plaint, the Judge shall 
dismiss the application, nnless tbe applicant satisfies him that there was 
sufficient cause for not making the application at that sitting. 

20* (1) If^ before the date appointed for tbe bearing of a suit, the 
defendant or his agent duly authorized in that 
behalf appears before the Begistrar, and ad- 
mits the plaintifiPs claim, the Registrar may, 
if the Judge is abseut, and an Additional Judge has not been 
appointed or, having been appointed, is also absent, pass against the 
defendant, upon tbe admission, a decree, which shall have the same 
eSeot as a decree passed by the Judge. 

(2) Where a decree has been passed by the Begistrar under sub- 
section (1), the Judge may grant ao application for review of judg- 
ment, and re-hear the suit, on tbe same conditions, on the same 
groande, aud io the same manner, as if the decree bad been passed by 
himself. 
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81. (1) If the Jud^e is absent, and an Additional Judge bas not 

been appointed or, liaving been appointed, is 
Eiecation of decrees by absent, the Registrar may, subject to any 

Begittrar. instructions which he may have received from 

the Judge or, with respect to decrees or orders made by an Additional 
Judge, from the Additional Judge, make any orders in respect of appli- 
cations for the execution of decrees and orders made by the Court of 
which he is Registrar, or sent to that Court for execution, which the 
Judge might make under this Act. 

(2) The Judge, in the case of any decree or order with respect to 
the execution of which the Registrar has made an order under sub-section 
(1), or the Additional Judge, in the case of any such decree or order 
which has been made by himself, and with respect to which proceedings 
have not been taken by the Judge under this sub-section, may, of 
his own motion, or on application made by a party within fifteen days 
from the date of the order of the Registrar or of the exeention of any 
process issued in pursuance of that order, reverse or modify the order. 

(3) The period of fifteen days mentioned in sub-section (2) shall 
be computed in accordance with the provisions of the Indian liimita- 
tion Act, 1877, as though the applicatioa of the party were au.applica* 
tion for review of judgment. 

28* When the Judge of a Court of Small Causes is absent, and; 
^ an Additional Judge has not been appointed or, 

chief miaieterial officer. having been appointed, is also absent, tbe Re- 
gistrar or other chief ministerial oflSoer of the 
Court may exercise from time to time the power which the Court pos- 
sesses of adjourning the hearing of any suit or other proceeding, and 
fix a day for the further hearing thereof. 

23* (1) Notwithstanding anything in the foregoing portion of 
this Act, when the right of a plaintiff and the 
claimed by him in a Court of Small 
Canses depend upon the proof or disproof of a 
title to immoveable property or other title which such a Court oannot 
finally determine, tbe Court may, at any stage of the proceedings, re- 
turn the plaint to be presented to a Court having jnrisdiotioa to de- 
termine the title. 

(8) When a Court returns a plaint under anb-aeotion (1), it shall 
comply with the provisions of the second paragraph of seotion 57 of the 
Code of Civil Procedure, and make such order with respect to costa as 
it deems just ; and the Court shall, for tbe purposes of tbe Indian 
Limitation Act, 1877, be deemed to have been nnabla to entertain the 
suit by reason of a cause of a nature like to that of defeet of jnris- 
diotiou. 
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RTote. 

See I. L. R., 15 Madr. 98, noted under sec. 586 of the Civil Procedure 
Code. 

24* Where an order specified in section 58S, clause (29), of the 
Code of Civil Procedure, is made by a Court of 
Comu "small Small Causes, an appeal therefrom shall lie 
to the District Court. 


Note. 

See I. L. B., 15 Madr. 89, noted under sec. 588 of the Civil Procedure 
Code. 

25* The High Court, for the purpose of satisfying itself that a 

ReviBion of doorew and »®y case-decided by a 

orders of Courts of Small Court of Small Causes was according to law, 
^*“*®** may call for the case, and pass such order with 

respect thereto as it thinks fit. 

Note. 

Section 25 of the Provincial Small Cause Courts’ Act (Act IX. of 1887) 
was not intended to give in effect a right of appeal in all Small Cause 
Court cases, ei* her on law or fact. The rcvisional powers given by that 
seoiion are only exerciseable where it appears that some substaurial injus- 
tice to a party to the litigation has directly resulted from a material mis- 
application or misapprehension of law, or from a materiel error in proce- 
dure. Muhammad Nizam-ud-din Khan v, Hira Lai and Masum AH v, 
Mohsiu Ali approved.— I. L. B., 13 Al. 277. 

See I. L. B., 13 Al. 583, noted under sec. 203 of the Civil Procedure 
Code. 

26. [Eepealed by Act X. of 1888, sec. 4.] 

27- Save as provided by this Act, a decree or order made under 
Finality of decrees and the foregoing provisions of this Act by a Court 
of Small Causes shall be final. 


OHAPTBBV 

Supplemental Provisions. 

28* (1) A Court of Small Causes shall be subject to the adminis- 

Subordination of Courts trative control of the District Court arid to the 
of Small Causes. superintendence of the High Court, and shall— 

(a) keep such registers, books, and accounts as the High Court 
from time to time prescribes, and 

(5) comply with such requisitions as may be made by tbe District 
Court, the High Court, or the Local Government for records, returns , 
and statements in such form and manner as tbe anthority making the 
r^qui8ition directs. 

(2) The relation of the District Court to a Court of Small Causes, 
with respect to administrative control, shall be the same as that of the 
District Court, to a Civil Court of the Lowest grade competent to try 
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an original snit of tbe valae of five thonsand rnpeea in that portion of 
the territories administered by the Local Government in which the 
Court of Small Causes is established. 

29. A Coart of Small Causes shall use a seal of such form and 
dimensions as are prescribed by the Local Go- 
vernment. 

Abolition of Coarta of 30. The Local Government may, by order 

SmaU Cauaea. writing, abolish a Court of Small Causes. 

31. (1) Nothing in this Act shall be oonstrned to prevent the 

Savinit of power to «p- Governnient from appointiog a person 

point Jnrijre of Court of wbo is a Judge or Additional Judge of a Court 
officel to o t h 6 r ^ 

Civil Conrt, or to be a Magistrate of any class^ 
or to hold any other public office. 

(2) When a .Judge or Additional Judge is so appointed, the minis- 
terial officers of his Court shall, subject to any rules which the Local 
Government may make in this behalf, be deemed to be ministerial offi- 
cers appointed to aid him in the discharge of the duties of the other 
office. 


fimnll Caut<ca to other 
office. 


Application of Act to 
Conns invested with juris- 
diction uf Court of Small 
Causes. 


32- (1) So mneh of Chapters III. and IV. 
as relates to*— 


(a) the nature of the suits cognizable by Courts of Small Causes, 

(h) the exclusion of the jurisdiction of other Courts in those suits, 

(c) tbe practice and procedure of Courts of Small Causes, 

(d) appeal from certain orders of those Courts and revision of cases 
decided by them, and 

W the finality of their decrees and orders subject to such appeal 
and revision as are provided by this Act, 

applies to Courts invested by or under any enactment for the time 
being m force with the jurisdiction of a Court of Small Causes so far aa 
regards the exercise of that jurisdiction by those Courts. 

(2) Nothing in sub-section (1) with respect to Courts invested with 
the jurisdiction of a Conrt of Small Causes applies to suits instituted or 
proceedings commenced in those Courts before the date on which they 
were invested with that jurisdiction. 

33. A Court invested with the jnrisdiction of a Court of Small 
Appiioatioo of Act and Canaes, with respeot to the exercise of that 
jurisdiction, and tbe same Court, with res- 
; ; . peot to the exercise of its junsdiotiou in suits 

®f « oivil nature which are not coguiuable by a Crourt of Small Cauaea^ 
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flIiaU) for the parposes of this Act and the Code of Civil Procedure^ 
deemed to be different Goarta. 

Mote. 

Seo. 33 of Act IX. of 1887 precludes a Subordinate Judge inyestedwith 
Small Cause Court powers under section 28 of Act XIV of 1869, from en- 
tertaining a counter claim beyond the pecuniary limits of bis Small Cause 
Court jurisdiction.— 1. L. R., 14 Bom. 371. 

ModificatioB of Coda ma 34^ llotwithstanding anything in the 

to applied. last two foregoing sections, — 

(a) when, in exercise of the jurisdiction of a Court of Small Causes^ 
a Court invested with that jurisdiction sends a decree for execution to 
itself as a Court having jurisdiction in suits of a civil nature which are 
not cogniBable by a Court of Small Causes, or 

(5) when a Court, in the exercise of its jurisdiction in sails of a 
civil nature which are not cognizable by a Court of Small Causes, sends 
a decree for execution to itself as a Court invested with the jurisdiction 
of a Court of Small Causes, 

the documents mentioned in section 224 of the Code of Civil Proce> 
dure shall not be sent with the decree unless in any case the Court, by 
order in writing, requires them to be sent* 

35* (1) Where a Court of Small Oauses, or a Court invested with 
Ccmtiouance of proceed- the jurisdiction of a Court of Small Causes, has, 
inge of abolished Coarta. from any cause, ceased to have jurisdiction with 
respect to any case, any proceeding in relation to the case, whether be* 
fore or after decree, which, if the Court had not ceased to have jurisdic- 
tion, might have been had therein, may be had in the Court which, if 
the suit out of which the proceeding has arisen were about to be insti- 
tuted, would have jnrisdictioo to try the suit. 

(2) Nothing in this section applies to oases for which special pro- 
vision is made in the Code of Civil Procedure, as extended to Coarts 
of Small Causes, or in any other enactment for the time being in force. 

Motes. 

The plaintiff filed his suit as a Small Cause Court ease in the Court 
of a Subordinate Judge having Small Cause Court powers. During the 
pendency of the suit the Subordinate Judge took leave and his supoessor 
was not invested with Small Cause Court powers. In oousequenoe of this 
the District J ndge made an order, under see. 25 of the Code of Civil Pro- 
cedure, transferring all oases above the value of Rs. 50 then pending be- 
fore the Subordinate .Judge in his capacity as a Small Cause Court to 
the Munsif to be tried as Munsirs Court cases. The Munsif had Small 
Cause Court powers up to Rs. 50. The plaintiff’s suit was for Rs. 69. 
The case was accordingly tried the Munsif and the Plaintiff appealed, his 
appeal coming before the same Subordinate Judge before whom the suit 
was filed. Held that, granted that the suit was a Small Cause Court suit 
^whieh was not decided), whether sec. 25 of the Code of Civil Prooeduce 
or see. 35 of the Provincial Small Cause Courts Act (Act IX. of 1887) was 
applicable, it would remain throughout a Small Cause Court suit and be 
aubjeot to the incidente of such a vm. — I. L. R., 13 Al. 324. 
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Amendment of Indian 
Limitation Act. 


36* In the third division of the second 
schedule to the Indian Limitation Aofcjl877,— 


(a) after No. 160 the following shall be inserted, namely 

«* 160A. — For a review of judg- Ditto The date of the decree or 
ment by a Provincial order.” 

Co art of Small Causes, 
or by a Coart invested 
with the jurisdiction of 
a Provincial Court of 
Small Causes when ex- 
ercising that jurisdic* 
tion. 


and (h) in No. 173, the words, figures, and letter^* No. 160A and*’ 
shall be inserted before the word and figures No. 162.’’ 

37. All orders required by this Act to be made in writing by the 

Publioatioa of certain I"’*’** Government eball bo published in the 
orders. official Gazette. 


THE FIRST SCHEDULE. 

Enactments Repealed. 

[Repealed by ActXIL of 1891.] 

THE SECOND SCHEDULE. 

Suits excepted from the Coonizance of a Court of Small Ciubss. 

{See section 16.) 

(1) A suit concerning an act or order purporting to be done or 
made by the Governor^ General in Council or a Local Government, or by 
the Goveruor'General or a Governor, or by a member of the Conncil of 
the Governor-General or of the Governor of Madras or Bombay in his 
official capacity, or concerning an act purporting to be done by any pet^ 
son by order of the Goveruor*General in Council or a Local Govern- 
ment ; 

STote. 

The Municipality at Tuticorin demanded Bs. 50 as profession tax 
from the South Indian Railway Company which had already paid profes- 
sion tax to the Municipality at Nagapatam. The Company complied with 
the demand under protest and sued the Municipality for a refund of the 
amount paid on the Small Cause Side of the District MunsiPs Court - 
Eeldf (1) the Court had jurisdiction to hear and determine the suit ;(2) the 
Municipality at TutiOorin had no right to levy the tax on the Railway 
Company and the decree directing the amount levied to be refunded was 
correct. — I, L. R., 13 Madr. 78. 

(2) a snit concerning an act pnrporting to be done by any person ib 
pnrsnance of a judgment or order of a Court or of a judicial officer act- 
ing in the execution of his office ; 

II 7 ■ " : . ' ; 
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Note. 

N. C. granted a lease of three plots of land to B. S. The heirs of 
the former lessee brought a snit against N. C. and B. S. to recover pos'* 
session of the same three plots of land. The sait was decreed with costs ; 
and the costs, amonnting to Rs. 80 and annas 5, were recovered from B. S. 
alone. Tberenpon B^ S. bronght this suit against N. C. in the Conrt of 
Small Caasos at Pabna for the recovery of that amount. NeZd, that the 
suit was one which did not come nnder Arts. 2, 41, 42 or 44 of Sch. II, 
Act IX of 1887, and was cognizable by the Small .Cause Court. — 1. L. R., 
15 Cal. 713. 

(3) a suit concerning an act or order purporting to be done or made 
by any other officer of the Government in his official capacity, or by a 
Court of Wards, or by an officer of a Court of Wards iu the execution 
of his office ; 

Note. 

A suit was brought against the Secretary of State in a Mofussil Small 
Cnuse Conrt for compensation for damages done to an oil mill by the offi- 
cials of the Nalhati State Railway : HeZd, that the suit was not within 
Art. 3, Sched. ii of Act IX of 1887, and that it was cognizable by the Small 
Cause Conrt. — I. L. R., 17 Cal. 290. 

(4) a snit for the possession of immoveable property or for the reco- 
very of an interest in such property ; 

(5) a suit for the partition of immoveable property ; 

(6) a suit by a mortgagee of immoveable property for the foreclo* 
sure of the mortgage or for the sale of the property, or by a mortgagor 
of immoveable property for the redemption of the mortgage ; 

Note. 

Standing crops are immovable property in the sense of the General 
Clauses Act (1 of 1868), and of cl. (6) of the second schedule of the Small 
Cause Courts Act (Act IX. of 1887), and of the Civil Procedure Code. 
Madayya v. Yenkata approved. — I. L. R., 14 Al. 30. 

(7) a suit for the assessment, enhancement^ abetment, or apportion- 
ment of the rent of immoveable property ; 

Note. 

A Mofussil Small Cause Court has no jurisdiction to entertain a suit 
for arrears of rent of homestead or bustoo land under the provisions of the 
Provincial Small Cause Courts Act (Act IX. of 1887)— I. L. R., 15 Cal. 174. 

(8) a suit for the recovery of rent, other than house-rent, unless the 
Judge of the Court of Small Causes has been expressly invested by the 
Local Government with authority to exercise jurisdiction with respect 
thereto ; 

Kote.-See I. L. R., 15 Cal. 174, noted under cl. 7. 

(9) a suit concerning the liability of land to be assessed to land- 
revenue ; 

(10) a suit to restrain waste ; 

(11) a suit for the determination or enforcement of any other right 

to or interest in immoveable property ; ' 
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(12) a suit for the posBessioD of an hereditary oflBoe or of an interest 
in snch an oflSoe, including a suit to establish an exclnsive or periodi- 
oally recurring right to discharge the funotions of an office ; 

(13) a suit to enforce payment of the allowance or fees respeotifely 
; called malikana and hakk, or of cesses or other dues when the cesses or 
; dues are payable to a person by reason of his interest in irnmoveable 
I property, or in an hereditary office, or in a shrine or other religious 
[institution ; 

f (14) a suit to recover from a person to whom compensation has been 
Ipaid under the Land Acquisition Act. 1870, the whole or any part of the 
compensation ; 

(15) a suit for the specific performance or rescission of a contract ; 

(16) a suit for the rectification or cancellation of an instrument ; 

(17) a suit to obtain an injunction ; 

(18) a suit relating to a trust, including a suit to make good out of 
the general estate of a deceased trustee the loss occasioned by a breach 
of trust, and a suit by a co-trustee to enforce against the estate of a de- 
ceased trustee a claim for contribution ; 

Koto. 

Unless the facts from which want of jurisdiction on the part of a sub- 
ordinate Court may be inferred are patent upon the face of the record, the 
High Court will not interfere in revision. A suit by a Muhammadan to 
obtain a share in property distributable under the terms of a certain en- 
dowment is a suit of the nature contemplated by clause 18 of sohedule ii. 
of the Frovinoial Small Cause Courts Act (IX. of 1887). and therefore not 
BOgnisable by a Court of Small Causes.— I. L. B.. 14 Al. 413. 

(19) a suit for a declaratory decree, not being a suit instituted under 
section 283 or section 332 of the Code of Civil Procedure ; 

(20) a suit instituted under section 283 or section 332 of the Coda of 
Civil Procedure ; 

(21) a suit to set aside an attachment by a Court or a revenue- 
autbority, or a sale, mortgage, lease, or other transfer by a Court or a 
revenue authority, or by a guardian ; 

(22) a suit for property which the plaintiff has conveyed while in- 

sane; 

(23) a suit to alter or set aside a decision, decree, or order of a Court, 
or of a person acting in a judicial capacity ; 

(24) a suit to contest an award ; 

17ote. 

A suit to recover a sum of money as payable to the plaintiff under an 
award which was contested was filed in a Subordinate Court on the small 
cause side. The Subordinate Judge returned the plaint, being of opinion 
that the suit was not cognisable by a Court of Small Causes. The plaint 
was then presented in the Court of the District Munsif as an ordinary suit, 
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but iba Diitriot Mausif returned it on the ground that the suit waa cog- 
nisable by a Court of Small Causea. The plaintiff then applied to the Dia- 
triot Judge to aubmit the record for the orders of the High Court HeW, 
(1) that the Dlhtrict Judge was bound to submit the record under sec. 646B 
of the Code of Civil Procedure on the requisition of the plaintiff, although 
the plaintiff might have appealed t^> the District Court against the order of 
the District Munsif ; (2) that the suit was cognizable by a Court of Small 
Causes and aroordingly that the order made by the Subordinate Judge re- 
iarning the plaint was wrong. — I. L. R., 13 Madr. 344. 

(25) a suit upon a foreign judgment as dehned in the Code of Civil 
Procedure, or upon a judgment obtained in British India ; 

(26) a suit to compel a refnod of assets improperly distributed 
under section 295 of the Code of Civil Procedure ; 

(27) a suit under the Indian Succession Act, 1865, section 820 
or section 321, or under the Probate and Administration Act, 1881, 
section 189 or section 140, to compel a refund by a person to whom an 
executor or administrator has paid a legacy or distributed assets ; 

(28) a suit for a legacy or for the whole or a share of a residue be- 
queathed by ^ testator, or for the whole or a share of the property of 
an intestate ; 

(29) a suit— 

(a) for a dissolution of partnership or for the winding-np of the 
business of a partnership after its dissolution ; 

(5) for an account of partnership-transactions ; or 

(r) for a balance of partnership-account, unless the balance has 
been struck by the parties or their agents ; 

(SO) a suit for an account of property and for its due administra- 
tion under decree ; 

(81) nny other suit for an account, including a snit by a mort- 
gagor, after the mortgage has been satisfied, to recover surplus collec- 
tions received by the mortgagee, and a suit for the profits of immove* 
able property belonging to the plaintiff which have been wrongfully 
received by the defendant ; 

Note. 

The plaintiff sued on the Small Cause side of a subordinate Court be- 
fore the Provincial Small Cause Courts Act, 1887, came into operation, to 
recover with interest from the date of snit Ra. 500, the value of crops alleg- 
ed to have been illegally carried away by the defendant, while the plaintiff 
was in possession The defendant raised a plea to the jurisdiction of thq 
Court, and the Judge, without recording any decision on its validity, di- 
rcH'ted Unit, the plaint be presented on the regular side of the Court for the 
reason that it raised questions of complexity. It was so presented after the 
above Act had come into operation. The plaintiff obtained a decree which 
was reversed on appeal. A petition of second appeal was presented by the 
^aintiff. The defendant objected that no second appeal lay under Civil 
Procedure Code, sec. 586 -fieW, that the objection should prevail since 
the snit was not excepted from the jurisdiction of the Small Cause Court 
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voder the ProTincial Small Cause Coarts Act of 1887.— I. L. R., 15 
Madr. 298. 

(32) a salt for b g«»neral average loss or for salvage ; 

(88) a suit for compensation in respect of collision between ships ; 

(84) a snit on a policy of insurance or for the recovery of any pre- 
minm paid under any such policy ; 

(35) a suit for compensation — 

(a) for loss occasioned by the death of a person caused by actiou* 
able wrong ; (6) for wrongful arrest, restraint, or confinement; (c) for 
malicious prosecution ; (d) for libel ;(e for slander ; (/') for adultery or 
seduction; (gr) for breach of contract of betrothal or promise of marriage; 
(A) for inducing a person to break a contract made with the plaintiff ; 
(i) for obstruction of an easement or diversion of a watercourse; (j ) for 
illegal, improper, or excessive distress or attachment ; (A;) for improper 
arrest under Chapter XXXIV of the Code of Civil Prooednre, or in 
respect of the issue of an injunction wrongfully obtained under chap- 
ter XXXV of that Code ; or (2) for injury to the person in any case 
not specified in the foregoing sub-clauses of this clause ; 

Mote. 

A suit for actual pecuniary damages for breach of contract of mar- 
riage comes within cl. (g) of art. 35, Soh. II of Act IX. of 1887, and assuoh 
is excluded from the jurisdiction of the Small Cause Court. — I. L. E., 15 
Cal. 833. 

(36) a suit by a Muhammadan for exigible {mu^ajjal) or deferred 
(mu^wajjal) dower ; 

(37) a suit for the restitution of conjugal rights, for the recovery 
of a wife, for the custody of a minor, or for a divorce ; 

(38) a suit relating to maiutenanoe ; 

Motes. 

A suit for arrears of fixed maintenance is a suit relating to mainte- 
nance within the meaning of that term as used in ol. 38 of Soh. II of the 
Provincial Small Cause Courts Act (Act IX of 1887), and is therefore not 
cognizable by a Court of Small Causes. — I. L. B., 15 Cal. 164. 

A suit for maintenance based on a family arrangement is within the 
jurisdiction of a Mofussil Small Cause Court. A karnavan is not entitled 
of his own authority to set aside a family arrangement made on behalf of 
all the members of the tarwad. — 11 Madr. 134. 

A suit for arrears of maintenance due under a bond or agreement is 
not coguizable by a Provincial Court of Small Causes under clause 38 of 
Schedule II of Act IX. of 1887.— 16 Bom. 267. 

(39) a suit for arrears of land-revenue, village expenses, or other 
sums payable to the representative of a village-community or to his heir 
or other sncoessor in title ; 

(40) a suit for profits payable by the representative of a village- 
commuuiiy or by his heir or other snocesaor in title after payment of 
land-revenne, village-expenses, and other sums ; 
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(41) a salt for coatribation bj sharer in joint property in respect 
of payment made by him of money doe from a co-sharer, or by a mana- 
ger of joint property, or a member of an undivided family, in respect 
of a payment made by him on acconnt of the property or family ; 

Note —‘See I. L. R., 15 Cal. 713, noted under cl. 2. 

(42) a suit by one of several joint mortgagors of immoveable pro- 
perty for contribatioD in respeot of money paid by him for the redemp- 
tion of the mortgaged property ; 

(43) a Bait against the Government to recover money paid under 
protest in satisfaction of a claim made by a revenne authority on ac- 
count of an arrear of land-revenue or of a demand recoverable as an 
arrear of land-revenue ; 

(44) a suit the cognisance whereof by a Conrt of Small Causes is 
barred by any enactment for the time being in force. 



PRESIDENCY SMALL CAUSE COURTS. 


ACT No. XV. OF 1882. 

Passed on the 17th March 1882. 

{As amended uj) to date,) 

An Act to consolidate and amend the law relating to the Courts of 
Small Causes established in the Presidency-towns, 

Whereas it ia expedient to consolidate and amend the law relating 
to the Courts of Small Canaes eatabliahed in 
Preamble. towns of Calcutta^ Madras, and Bombay ; 

It is hereby enacted as follows : — 


Repeal of enacliinentBi 


CHAPTBB I. 

Pbeliminart. 

1. This Act may be called The Presidency Small Cause Courts 

Short title. 1^8^ ; ” <^nd it shall come into force on the 

Commencement. first day of July 1882. 

Bat nothing herein contained shall affect the provisions of the Army 
Act,^ section 151, or the rights or liabilities of any person under any 
decree passed before that day. 

2. On and from the said day the enactments specified in the first 
schedale hereto annexed shall be repealed to 
the extent mentioned therein. 

Bat all Courts constitnted, appointments made, and securities given, 
under any of the said enactments, shall, so far as may be, be deemed to 
have been respectively constituted, made, and given under this Act. 

All references to any enactment hereby repealed, made in Acts pasS’ 
ed prior to the said day, shall be read, so far as 
^J^ference. in previoa. ^0 practicable, aa if made to this Act or 

the corresponding provisions hereof- 

Note. — See 6 Madr. 430, noted under sec. 8 of the Civil Pra Code. 

3. In Act No. XXIII. of (1850 /or securing the Land-revenue of CaU 
eutta), section 3, for the word and figures ** Act 
VII., 1847,” the words and figures, “ The Pre- 
sidency Small Canse Courts Act, 1882, Chapter VIII.,” shall besubs^ 
tituted ; the words, as provided by the said Act, ” shall be repealed ; 
and for each of the expressions, a Commissioner of the Court for re* 
covery of small debts referred to in the said Act,” and ”tbe said Com- 
missioners, '*the words, the Judges of the Court of Small Cansee at 
Calcutta, ” shall be substituted. 

* Here the figures 1881,’* being repealed by Act XII, of 1801, have been omitted. 


Amendment of Acts. 



56 


PRESIDENCY SMALL CAUSE COURTS. [Skcs. 4*9. 

In the Code of Civil Prooedare, seo* 8, after the word and figores, 
« Chapter XXXIX., the words and 6gares, and by the PreBidency 
Small Canre Coorts Act, 1882,*’ shall be iuserted. 

4* Id this Act, the Small Caase Conrt” means the Conrt of Small 
“ Small Oaaie Court’’ de- Canses constituted under this Act in the town 
of Calcutta, Madras, or Bombay, as the case 
may be. 


CHAPTER II. 

Constitution and OrricBBS of the Court. 

5* There shall be in each of the towns of Calcutta, Madras, and 
Court* of Bmall CauBea Bombay, a Court, to be called the Court of 
etUblitheJ. Small Causes of Calcutta, Madras, or Bombay, 

as the case may be. 

6* The Small Cause Court shall be deemed to be a Court subject 

Court to be deemed un- ‘I*® soperinteDdenoe of the High Conrt of 
der Boperintendence, Ac., Judicature at Fort William, Madras, or Bom- 
of High Court. within the meaning 

of the Letters Patent respectively, dated the 28th day of December 
1865, for snob High Courts, and within the meaning of the Code of 
Civil Procedure ; and the High Conrt shall have, in respect of the 
Small Cause Court, the same powers as it has under the 24th aud 25th 
of Victoria, chapter 104, section 15, iu respect of Courts subject to its 
appellate jurisdiction. 

?• Subject to the control of the Governor-General in Council, the 
Appointment, BiiBpension, i^oo«l Government may, from time to time, by 
sod remo?a] of Judges. notification in the oflioial Gazette, appoint a per- 
son to be Chief Judge, and so mauy other persons as it thinks fit to be 
fudges, of the Small Caase Court : Provided that not less than one- 

of the persons so appointed, iooludiug the Chief Judge, shall be 
of one of the said High Courts. 

The Local Government may, by a like notification, suspend, and, 

the previous sanction of the Governor-General in Council, remove 

Judge 80 appointed. 

All barristers who, when this Act comes into force, are, or are act- 
gas, Judges of the Small Cause Court, shall, for the purposes of 
.his section, be deemed to be advocates of a High Court. 

Bankmhd |>reMd.Boe of 8. The Chief Judge ehall be the first of 

Jadgea. the Judges in rank aud precedence. . 

The other Judges shall have rank aud precedence as the Local Go* 
Vermneut may, from time to time, direct. 

9e Except as otherwise provided by this 
or any other law for the time being in force, the 


Power to make rules. 
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Small Caase Coort may, with the previous sanotioa of the High Court, 
make roles to provide, iu such maooer as it thinks fit, for all matters 
not specially provided for by this Act, and for the exercise, by one or 
more of its Judges, of any powers conferred on the Small Cause Court 
by this Act, or by any other law for the time befog in force. 

Note. 

See I. L. R., 18 Cal. 290, noted under sec. 278 of the Civil Procedure 
Code. 

10. Subject to such rules, the Chief Judge may, from time to 

Chief to distribute 8“®** arrangements as he thinks fit 

baBiness of Court. for the distribution of the business of the Court 

among the various Judges thereof. 

11. Save as hereinafter otherwise provided, when two or more of 
Procedure in case of dif- **>8 J “^ges sitting together differ on an j ques- 

ferenoe of opinion. tion, the opinion of the majority shall prevail ; 

and if the Court is equally divided, the Chief. Judge, if he is one of 
the Judges so differing, or in his absence the Judge first in rank and 
precedence of the Judges so differing, shall have the casting voice. 

12. The Small Cause Coart shall use a seal of such form and 
dimensions as are for the time being* prescrib- 
ed by the Local Government. 

13. The Local Government may, from time to time, appoint an 
oflScer to be called the Registrar of the Court, 
and to be the chief ministerial officer of the 
Court; 

and the Chief Judge may, from time to time, subject to the con- 
trol of the Local Government, appoint as many clerks, bailiffs, and 
other ministerial officers as may be necessary for the administration of 
justice by the Court, and for the exercise and performance of the powers 
and duties conferred and imposed on \t by this Act or any other law for 
the time being in force. 

The Registrar and other officers so appointed shall exercise such 
Powers and duties of powers, and discharge such duties of a minis- 
Buch officers. terial nature, as the Chief Judge may, from 

time to time, by rule direct. 

The Chief Judge may suspend or remove any Registrar or other 
officer so appointed ; but the removal of any Registrar or officer draw- 
ing a monthly salary of one hundred rupees or upwards shall bo sub- 
ject to the orders of the Local Government. 

14. The Local Government may invest the Registrar with the 

Rejristrar may be invest- powers of a Judge under this Act for the trial 

ed w.th powers of a Jud^o gf guitg Iq which the amount or value of the 
in suits not exceeding , . j 

twenty rupees. subject- matter does not exceed twenty rupees. 

II S 


Seal to be used. 


Appointment of Kosriatnvr 
and ministerial officers. 
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At)d| subject to the orders of the Chief Judge, any Judge of the Small 
Cause Court may, whenever he thinks fit, transfer from his own file 
to the file of the Registrar any suit which the latter fs competent to try. 

15. No Judge pr other ofBoer appointed under this Act shall, 
.TndBeorotWofficernot dnriog hiscontinnanoe as such Judge or officer, 

to praotiBo or trade. either by himself or as a partner of any other 

person, practise or act, either directly or indirectly, as an advocate, at- 
torney, vakil, or other legal practitioner, or be concerned, either on his 
own account or for any other person, or as the partner of any other per- 
son, in any trade or profession. 

Any such Judge or officer so practising, acting, or concerned, shall 
be deemed to have committed an offence under section 168 of the Indian 
Penal Code. 

Nothing herein contained shall be deemed to prohibit any such 
Judge or officer from being a member of any company incorporated or 
registered under Royal Charter, Letters Patent, Act of Parliament, or 
Act of any British Indian Legislature. 

CHAPTER III. 

Law administered by the Court. 

16. All questions, other than questions relating to procedure or 

practice, which arise iu suits or other proceed- 

Questions arising in BnitP, under this Act in the Small Cause Court, 

&o., under Act to be decid- , ,,,,, ,, ... ... 

od according to law adnii- shall be dealt With and determined according 
nistered by High Court. being administered by 

the High Court in the exercise of its ordinary original civil jurisdiction. 

CHAPTER IV. 

Jurisdiction in Respect of Suits. 

17- The local limits of the jurisdiction of each of the Small Cause 
Courts shall be the local limits for the time be- 
ing of the ordinairy original civil jurisdiction 
of the High Court. 

18* Subject to the exceptions in section 
19, the Small Cause Court shall have jurisdic- 
tion to try all suits of a civil nature-— 
when the amount or value of the subject-matter does not exceed 
two thousand rupees ; and 

(a) the cause of action has arisen, either wholly or in part, within 
the local limits of the jurisdiction of the Small Cause Court, and the 
leave of the Court has, for reasons to be recorded by it .in writing, been 
given before the institution of the suit ; or 


Local limU<s of jurisdic- 
tion of Court. 


Suits in which Court has 
jurisdiction. 
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(5) all the defendants^ at the time of the institution of the Boit| ao« 
Anally and volantarily reside or carry on business, or personally work 
for gain, within such local limits ; or 

(c) any of the defendants, at the time of the institntion of the suit, 
actually and voluntariljr resides, or carries on business, or personally 
works for gain, within such local liinitsi and either the leave of the 
Court has been given before the institution of the suit, or the defend- 
ants who do not reside, or carry on business, or personally work for 
gain, as aforesaid, acquiesce in such institntion. 

Explanation L — When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two- 
thousand rupees, the Small Cause Court shall have jurisdiction to try 
such suit. 

Explanation II . — Where a person has a permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, 
he shall be deemed to reside at both pla.oes in respect of any cause of 
action arising at the place where he has such temporary lodging. 

Explanation III . — A Corporation or Company shall be deemed to 
carry on business at its sole or principal office in British India, or, 
in respect of any cause of action arising at any place where it has also 
a subordinate office, at such place. 

Notes. 

The plaintiff brought a suit in the Calcutta Court of Small Causes to 
recover damages for trespass to certain immoveable property of which he 
proved he was in possession ; the defendant contended that such a suit was 
one for the determination of a right to, or interest in, immoveable property, 
and was, therefore, not maintainable in the Small Cause Court : — Held^ the 
Court had jurisdiction to entertain such a suit. — 1. L. R., 11 Cal. 261. 

The jurisdiction given to Small Cause Courts by Act XV of 1882 is not 
affected by 44 and 45 Vic., cl. 58, sec. 151. — 1.3 Cal. 37. 

A tradesman in business in Calcutta sued his debtor, a resident at 
Lucknow, to recover a sum of Rs. 23 for goods sold in Calcutta and for- 
warded by the E. I. Ry. Co. for delivery at Lucknow. The plaintiff ap- 
plied under sec. 18 of Act XV of 1882 for leave to sue the defendant in the 
Calcutta Court of Small Causes. The Court refused to grant such leave, 
apparently on the ground that the defendant was living at along distance 
from Calcutta and that the suit was one for a small amount. HeZd, that, 
in refusiog to grant such leave, the Judge of the Small Cause Court had 
not exercised the discretion vested in him under sec. 18, and that the case 
was one in which the leave applied for should have been granted. — 14 Cal. 
526. 

The jurisdiction given to Presidency Small Cause Courts by Act XV 
of 1882, sec. 18, is not affected by 51 Vic., o. 4, sec. 7. — 18 Cal. 144. 

The words of section 7 of .*>1 Vio., cl. 4, amending sub-section 1 of sec- 
tion 151 of 44 and 45 Vie., cl. 58, are meant to restrict the words “ within 
the jurisdiction, (found in sub-section 1 of section 151) to persons re- 
sident within it, so as to meet and exclude the case of persons casually with- 
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other suit a decree for any matter of an amount or value of less than 
three hundred rupees, no costs shall be allowed to the plaintiff ; 

and if in any such suit the plaintiff does not obtain a decree, the 
defendant shall be entitled to his costs as between attorney and client. 

The foregoing rules shall not apply to any suit in which the Judge 
who tries the same certifies that it was one fit to be brought in the High 
Cpnrt. 


CHAFTEB V. 

• Pbockdure in Suits. 

23. The portions of the Code of Civil Procedure specified in the 

^ ^ „ second schedule hereto annexed shall extend, 

Portions of Civil Proce- , , ,, - , . i i 

dare Code extending to and shall, SO tar as the same may, in thejndg- 

* ment of the Court, be applicable, be applied to 

the Small Cause Court ; and the procedure prescribed thereby shall 
be the procedure followed in the Court in all suits cognizable by it, except 
where such procedure is inconsistent with the procedure prescribed by 
any specific provisions of this Act : 

Provii; dd that the Court may, subject to the control of the Local 
Government, from time to time, by notification in the official Gazette, 
declare that any of the said portions of the said Code shall not extend 
and be applied to the Small Cause Court, or that any of such portions 
shall so extend and be applied with such modifications as the Conrt, 
subject to the control aforesaid, may think fit. Subject to such con- 
trol, the Court may modify or cancel any notification under this section 
as occasion may appear to it to require.”^ 

Note. 

See 1. L. R., Madr. 430, noted under sec. 8 of 'the Civil Procednre 
Code ; 18 Cal. 296, noted under sec. 278 of the Civil Procudure Code. 

24* Except in oases of set-off under the Code of Civil Procednre, 
No written BtateioeDt 6x- section HI, no written statement shall be re* 

«ept in oases of Mt-off. ceived unless required by the Court. 

25* When a period of eight days from the decision of a suit baa 
Betarn of docameofes expired without any application fora new trial 
admitted in evidence. or re-bearing of such suit having been made, 

or when any such application has been made within such period, and 
such application has been refused, or the new trial or re-hearing (as 
the case may be) has ended, any person, whether a party to the suit 
or not, desirous of receiving back any document produced by him in 

^ * The words quoted have been added by Act X of 1888, sec. 2. Aoy declaration 
which has been notified nnder the proviso to sec. 28 of the Presidency Small Canse 
Coarts Act, 1882, before the day on which this Act is passed, and which was in force 
immediately before that day, shall, subject to the powers of the Court nnder that sec- 
tion, be oonstrnod, so far as may be, as referring to the schedule which has been subs- 
titnted by the last foregoing Bab-seoiion for tho second schedule to that Act .” — Act X. 
ct 1888, sec. 2, cl. 8. 
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the snifc and placed on the record, shall, unless the docnment is im- 
poaoded under section 148 of the Code of Civil Procedure, be entitled 
to receive back the same : 

Provided that a document may be returned at any time before any 
of such events on such terms as the Court may direct : Provided also 
that no document shall be returned which, by force of the decree, has 
become void or useless. 

On the return of a document which has been admitted in evidence, 
a receipt shall be given, by the party receiving it, in a receipt-book to 
be kept for the purpose, 

26- which the defendant appears and does not ad- 

^ ... mit the claim, and the plaintiff does not obtain 

• Componsation payable by iO. 

plHintiff to defendant in a decree for the full amount of bis claim, the 

certain oases. Small Canse Court may, in its discretion, order 

the plaintiff to pay to the defendant, by way of satisfaction for his trou- 
ble and attendance, such sum as it thinks fit. 

When any claim preferred, or objection made, under section 278 of 
the Code of Civil Procedure, is disallowed, the Small Cause Court may, 
in its discretion, order the person preferring or making such claim or ob- 
jection to pay to the decree-holder, or to the judgment-debtor, or to 
both, by way of satisfaction as aforesaid, such earn or snms as it thinks fit. 

And, when any claim or objection is allowed, the Court may award 
such compensation by way of damages to the claimant or objector as it 
thinks fit ; and the order of the Court awarding or refusing such com-' 
peusation shall bar any suit in respect of injury caused by the attach- 
ment. 

Any order under this section may, in default of payment of the 
amount payable thereunder, be enforced by the person in whose favor 
it is made against the person against whom it is made as if it were a 
decree of the Court. 

27- Whenever the Small Cause Court issues a warrant for the 

Decree-holder to acoom- “ judgment-debtor Of the attachment 

pany officer executing of his property, the decree-holder, or some 
warrant. other person on his behalf, shall accompany the 

officer of the Court entrusted with the execution of such warrant, and 
shall point out to such officer the judgment-debtor or the property to 
be attached, as the case may be, 

28- When the judgment-debtor under any decree of the Small 
Canse Court is a tenant of immoveable pro- 
perty, any thing attached to such property, and 
which he might, before the termination of his 
tenancy, lawfully remove without ^be permis- 
eiou of his landlord, shall, for the purpose of 


Things attached to im- 
moveable projierty and re- 
raoveable by tenant to be 
j ^ movoablo in exe- 
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Court may in certain 
CARea BUBpeiid execution uf 
decree. 


the eseoniion of such degree^ be deemed to be moveable property, and 
may, if sold in such executioo, be severed by the purchaser, but shall 
not be removed by him from the property until be has done to the pro* 
party whatever the judgment-debtor would have been bound to do to 
it if be had removed such thing. 

29. Whenever any judgnient-debtor, who has been arrested, or 
Tx. 1 t wh<»8e property has b^en seized in execntion of 

debtor on suibcieut Becuri- a decree of the binaii Uaiise Uonrt, oners secn- 
rity to the satisfaction of such Court for pay- 
ment of tbe amount which he has been ordered to pay and tbe costs, the 
Court may order him to be discharged, or the property to be released. 

30* AVbenever it appears to the Small Clause Court that any jndg- 
roent'debtor under its decree is unable, from 
sickness, poverty, or other sufElcient cause, to 
pay the amount of the decree, or, if such Conrt 
has ordered the same to be paid in instalments, the amount of any in- 
stalment thereof, it may from time to time, for such time and upon 
such terms as t thinks fit, suspend the execution of such decree and 
discharge the debtor, or make such order as it thinks fit. 

31* Jf the judgment-debtor, under any decree of the Small Cause 
.E,*cution of decree ef 

Small Cause Com i by Other jurisdiction, moveable property sufficient to 
^°®*’*^* satisfy the decree, the Court may, ou the ap- 

plication of the decree-holder, send the decree for execution-^ 

(а) in the case of execution against immoveable property situate 
within such local limits — to the Madras City Civil Court or the High 
Conrt of judicature at Fort William or Bombay, as the case may be,*’# 

(б) in all other cases— to any Civil Court within tbe local limits of 
whose jorisdiction such judgment-debtor, or any moveable or immove- 
able property of such judgment debtor, may be found. 

Tbe procedure prescribed by the Code of Civil Proceduret for the 
Procedure when decree execution of decrees by Courts other than those 
Iranaferred. which made them shall be the procedure fol- 

lowed in such cases. 


32. Notwithstanding anything contained in the Code of Civil Pro- 
Minorfl may sue in cer- Ordure as applied by this Act, nny minor may 
tain casea hb if of full age. institute a Suit for any sum of money, not ex- 
ceeding five hundred rnpees, which may be due to him under section 
70 of the Indian Contract Act, 1872, for wages or piece-work or for 
work as a servant, in the same manner as if he were of full age. 


• See Madras City Civil Conrt Act, (VII. of 1892) sec. 12. 
t See Act XIV. of 1882. cb. xix. 
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33* Any non- judicial or qaasi-judicial act which the Code of Civil 
Power to delegate non- Procedure aa applied by this Act requires to 
Judicial duiiea. done by a Jud^e, and any act which may 

be done by a Commissioner appointed to examine and adjust accounts 
under section 394 of that Code as so applied, may be done by the Regis- 
trar of the Small Cause Court, or by such other officer of that Court as 
that Court may, from time to time, appoint in this behalf. 

The High Court may^ from time to time, by rule« declare what shall 
be deemed to be non-judicial and quasi -judicial acts within the meaning 
of this section, 

34. The suits cognizable by the Registrar under section 14 shall 

be heard and determined by him in like manner 
Registrar to hear and de- in all respects as a Judge of the Court might 
tornime suns like a Judge. determine the same : 

Provided that, subject to the control of the Chief Judge, any Judge 
of the Court may, whenever he thinks fit, trans- 
ter to Uis own tile any suit on the lile of the 
Registrar. 

35. The Registrar may receive applications for the execution of 

„ . ^ ^ decrees of a<iy value passed by the Court, and 

all decrees with the same may commit laud discharge judgment debtors 
powers as a Judge. jnaSe any^der in respect thereof which a 

Judge of the Court might make under this Act. 

30. Every decree and order made ^ the Registrar in any suit or 
_ j j rn proceeding shalwe subject to the same pro- 

Decrees and orders of Re- ® J 

gistrar to be subject to new Visions III regaiprto new trial as it made by a 
iriol as if made by a Judge. Judge of the ( /.irt. • 


CHAPTER VI. 

New Trials and Kb-hearino, 

37* Save as is herein specially provided, every decree and order 
of the Small Cause Court in a suit shall be final 
Judgments and orders of and conclusive ; but the Court may, on applioa- 
Court final. tion of either party, made within eight days 

from the date of the decree or order in any suit (not being a decree 

Power to order new trial passed nuder sectiou 622 of the Code of Civil 
in Small Cause Court. Procedure], order a new trial to be held, or 

alter, set aside, or reverse the decree or order, upon such terms as it 
thinks reasonable, and may, in the meantime, stay the proceedings. 

Note. 

See 1. L. R., 18 Cal 290, noted under see. 278 of the Civil Procedure 
Code. 
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38* Any party may, within eight days after the judgment in any 
Applioation for re-hear- soit in the Small Canse Court in which the 
iofc in High Court. amonnt or value of the subject-matter exceeds 

one thousand rupees, apply to the High Court for an order that such 
suit may be re-heard in the High Court. 

Such application shall be supported by affidavits, and in* case the 
applicant has appeared in the Small Canse Court by advocate, vakil, 
attorney, or pleader, by a certiGcate from such advocate, vakil, attor- 
ney, or pleader, that, in his opinion, there are good grounds for re-bear- 
ing the suit ; and if, on hearing such application, the High Court is of 
opinion that there has been a miscarriage or failure of justice, or that 
there are other good grounds for such re-hearing, the Court shall make 
an order ex parte^ on such terms as it thinks fit, for such re-hearing, 
and fix a day fur the same, whereof notice shall be given to the opposite 
party. 

The rules contained in sections 545, 546, and 547 of the Code of 
Civil Procedure, relating to staying and execnting decrees under appeal, 
shall apply in the case of applications under this section as if such ap- 
plications were appeals from the decisions of the Small Cause Court. 

Note. ' , 

On the 7th April, being the last day on whUA such application could 
be made under the provisions of section 3&of the Presidency Small Cause 
Courts Act, an application was niad^iA tKe High Court under that section 
for the ro-hoaring of a suit which bad been dismissed by the Small Cause 
Court. The application was madejby petition at the rising of the Court, and 
not being a regular motion day^the hearing of the matter was postponed 
till the 9tb April. On that d|ti» on the application being brought on, it 
appeared that the petition onljL ore a T-’rupeo stamp instead of one of the 
much larger value required by |^^tion 71 of the Act. It was contended on 
behalf 6f the petitioner that the* deficiency could then be made np, and 
that he was entitled to have the application heard. Held, that this could 
not be done. The eight days allowed by section 38 expired on the 7th 
April, and had the application been then considered, it could not have been 
received, but must have been rejected, as section 71 requires the proper 
fee to be paid before the application can be received. Although the con- 
sideration of the application was deferred to the 9th April, that made no 
difference, as the eight days bad expired before the petition was in such a 
oondition that it could be received. — 1. L. R., 18 Cal. 445. 

39* On the day fixed under section 38 or on any other day to 
which the re-hearing may be adjonrued, the 
Procedure at re-hearing, jjjgjj Court, or some Judge thereof, shall pro- 
ceed to re-bear and determine the case as if the same were a suit 
brought in such High Court in its ordinary original civil jurisdiction, 
in which the plaintiff in the Small Cause Court was plaintiff, and the 
defendant in such Court was defendant, and in which written statements 
bad not been ordered to be filed ; and, except as herein otherwise pro- 
vided, all the practice and procedure of Buoh High Court in respect of 



Sics. 40.43.] PRESIDENCY SMALL CAUSE COURTS. 


suits brought in its ordinary original civil jnrisdiotion shall be followed 
in suits re-heard under this section : Provided that there shall not be 
any appeal from any jadgment, decree, or order nnder this section. 

40. Every decree or order made by any High Conrt npon any such 
re-hearing may either be executed by such 
H^h^(?ouX High Court in the same manner as other de« 

crees or orders of such Court, or may, in the 
discretion of the High Court, be remitted to the Small Cause Conrt for 
execution. 


CHAPTER VII. 

Recovery op Possession op Immoveable Property. 

^ 41. When any person has had possession of any immoveable property 

Sammons sp-ainst person t**® ^raall CaUBS 

occiTpying property with* Court's jurisdiction, and of ivhich the annual 
out leave. value at a rack-rent does not exceed one ihon- 

sand rupees, as the tenant, or by permission, of another person, or of 
some person through whom such other person claims, 

and such tenancy or permission has determined or been withdrawn, 
and snch tenant or occupier or any person holding under or by as- 
signment from him (hereinafter called the occupant) refuses to deliver 
up such property in compliance with a request made to him in this be- 
half by such other person, 

such other person (hereinafter called the applicant) may apply to 
the Small Cause Court for a summons against the occupant, calling npon 
him to show cause, on a day therein appointed, why he should not be 
compelled to deliver up the property. 

42- The summons shall be served on the occupant in the manner 
o , provided by the Code of Civil Procedure* for 

tbe service of a summons on a defendant. 

43* If the occupant does not appear at the time appointed, snd 
^ , _ show cause to the contrary, the applicant shall, 

or poBsesBion. Small Cause Court is satisfied that he 

is entitled to apply nnder section 41, be entitled to an order addressed 
to a bailifE of the Court directing him to give possession of the property 
to the applicant on such day as the Court thinks fit to name in such 
order. 

Explanation,^!^ the occn pant proves that the tenancy was creat- 
ed or permission granted by virtue of a title which determined previ- 
ous to the date of the application, he shall be deemed to have shown 
cause within the meaning of this section. 


Service of sammonB, 


Order for poBSesBion. 


• See Act XIV. of 1883, secs. 72 to 93. 
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44 * Any moll order shall jnstify the bailiff to whom it is address* 

8noh order to jaetify ba!- entering after the hour of six in the mom- 

llff enterioff on property iog and before the hoar of six in the after- 
and ginng poBseesion. noon npon the property named therein, and 
each assistants as he thinks necessary, and giving possession of such 

Bar to prooerdin^ apiinrt P^Pefty “» t^e applicant ; and no snit or pro- 
Judge or officer for issn. secution shall be maintainable against any 
ing, Ac., order or gammons. Judge or oflScer of the Small Cause Conrt by 
whom any snob order as aforesaid was issned, or against any bailiff or 
other person by whom the same was executed, or by whom any snch 
summons as aforesaid was servedj for the issue, execution, or service of 
any snob order or summons, by reason only that the applicant was not 
entitled to the possession of the property. 

45- When the applicant, at the time of applying for any such or- 
der as aforesaid, was entitled to the possessioa 
pogHengion, not to be deem- of snch property, neither he nor any person 
ed trespaaier for any error acting iu his behalf shall be deemed, on account 
in proocedinge. error, defect, or irregularity in the mode 

of proceeding to obtain possession thereunder, to be a trespasser ; bat 

Occupant may sue for ^^7 P^^Bon aggrieved may bring a snit for the 
compensation. recovery of com pensation for any damage which 

be has snstained by reason of such error, defect, or irregularity : 

when no snch damage is proved, the suit shall be dismissed ; and 
when such damage is proved, but the amount of the compensation as- 
sessed by the Court does not exceed ten rupees, the Court shall award 
to the plaintiff no more costs than compensation, unless the Judge who 
tries the case certifies that in his opinion full costs should be awarded 
to the plaintiff. 

46* Nothing herein contained shall be deemed to protect any ap- 

Lmbilityor.pplioantob- pl'cant obtaiaing possession of any property 
Uining order when not on- under this chapter from a suit by any person 
^^^®*** deeming himself aggrieved thereby, when such 

applicant was not, at the time of applying for such order as aforesaid, 
entitled to the possession of such property. 

And when the applicant was not, at the time of applying for any 

AppUoation for order in as aforesaid, entitled to the posses- 

•noh oiiHe an acb of tree- sion of such property, the application for such 
****** order, though no possession is taken there- 

under, shall be deemed to be au act of trespass committed by the applicant 
against the occupant. 

Stay of proceedings on 47. Whenever, on an application being 

000^06 giring wearier made Under section 41, the ocenpant binds 
^oani^ »P- ^itii two sureties, in a bond for such 
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amonnt as the Small Ganse Conrt thinks reasonable, having regard to 
the valoe of the property and the probable costs of the suit next herein- 
after mentioned, to institate, without delay, a suit in the High Conrt 
against the applicant for compensation for trespass, and to pay all the 
costs of snch suit in case he does not prosecute the sauie, or in case 
judgment therein is given for the applicant, the Small Cause Conrt shall 
stay the proceedings on such application until such suit is disposed of. 

If the occupant obtains a decree in any snch suit against the applicant, 
such decree shall supersede the order (if any) made under section 43. 

Nothing contained in section 22 shall apply to suits under this sec- 
tion. 


48* proceedings under this chapter, the Small Cause Court 

Proceeding to be roirn- 


lated by Code of Civil Fio- 
cedore. 


Otherwise provided, follow the procedure pres- 
cribed for a Court of first iustance by the Code 
of Civil Procedure. 


49* Recovery of the possession of any immoveable property under 
this chapter shall be no bar to the institution 

Tlecoveiprof poMeswon no £ ^ High Court for trying the title 

bar to auit to try title. o J ^ 

thereto. 


CHAPTER VIII. 

Distuessbs. 

50. This chapter extends to every place within the local limka 
of the ordinary original civ*] jurisdictions of the 
Local extent of chapter. High Courts of Judicature at Fort William, 
Saving of certain rente. Madras, and Bombay. But nothing contained 
in this chapter applies — 

(а) to any rent due to Government ; 

(б) to any rent which has been due for more than twelve months 
before the application mentioned in section 53. 

51. The Judges of the Small Cause Court may appoint four or more 
Appointment of bailiffs persous to be bailiffs and appraisers for the 
and appraisera. purpose of this chapter, and may, from time to 

time, with the previous sanction of the Local Government, fix snch re- 
muneration for the services of snch officers as the said Judges think fit, 
and may suspend or remove them. 

52. The persons so appointed shall give security, to be approved 
Security to be given by by the said Judges, faithfully to discharge the 
•PpoiatoM. duties of their office, and they shall be deemed 

to be public servants within the meaning of the Indian Penal Code. 
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58* Any peraoki claiming to ba entitled to arrears of rent of any 
Application for diitresa- or premises to which this chapter extends, 

warrant. or his duly constituted attorney, may apply to 

any Judge of the Small Cause Court, or to the Registrar of the Small 
Cause Court, for such warrant as is hereinafter mentioned. 

The applicatiou shall be supported by an affidavit or affirmation to 
the effect of the form (marked A) in the third schedule hereto annexed. 

54* The Judge or Registrar may thereupon issue a warrant under 

his hand and seal, and returnable within six 
■sue o iitress warrant, effect of the form (marked B) con- 

tained in the same schedule addressed to any one of such bailiffs. 

The Judge or Registrar may, at his discretion, upon personal ex- 
amination of the person applying for snch warrant, decline to issue the 
same. 

55. Every distress under this chapter 
Time for distress. made after snnrise and before snnset, 

and not at any other time. 

56. The bailiff directed to make the distress may force open any 
What places baiUff may stable, out-house, or other building, and may 
force open. also enter any dwelling-honae the outer door of 

which may be open, and may break open the door of any room in such 
dwelling-house for the purpose of seizing property liable to be seized 
under this chapter : 

Provided that he shall not enter or break open the door of any room 
appropriated for the zanana or residence of women, which, by the usage 
of the country, is considered private. 

57* pursuance of the warrant aforesaid, the bailiff shall seize 
the moveable property found in or upon the 
house or premises mentioned in the warrant and 
belonging to the person from whom the rent is 
claimed (hereinafter called the debtor), or such part thereof us may, in 
the bailifiTs judgment, be sufficient to cover the amount of the said 
rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize-— 

(a) things in actual use ; or 

(b) tools and implements not in nse, where there is other move- 
able property in or upon the house or premises sufficient to cover such 
amount and costs ; or 

(e) the debtor’s necessary wearing apparel ; or 

(d) goods in the custody of the law. 

56. The bailiff may impound or otherwise secnre the property so 
seized in or on the house or premises charge* 
able with the rent. 


ImpoandUig distress. 
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59< On seizing sn7 property nnder section 57, the bailifip shall 
iDTentory. make an inventory of snoh property, and shall 


Notice -of intended 
praiaement and sale. 


ap- 


give a notice in writing to the effect of the 
form (marked C) in the third schedule hereto 
annexed to the debtor, or to any other^person upon his behalf in or 
upon the said house or premises. 

The bailiff shall, as soon as may be, file 
noticrtobe Small Cause Court copies of the said in* 

ventory and notice. 


60* The debtor, or any other person alleging himself to be tbe 
owner of any property seized under this chap- 

Apphcation to discharge constituted attorney of such 

or Buspeod warraac. ' •' .... 

debtor or other person, may, at any time within 

five days from such seizure, apply to any Judge of the said Court to 

discharge or suspend the warrant, or to release a distrained article, aud 

such Judge may discharge or suspend such warrant, or release such 

article accordingly, upon such terms as he thinks just ; 

and any of the Judges of the said Court may, in his discretion, give 
reasonable time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it, and attending 
the issue and execution of the warrant, shall be iu the discretion of tbe 
Judge, and shall be paid as he directs. 

61. If any claim is made to, or in respect of, any property seized 
under this chapter, or in respect of tbe proceeds 
Claim to goods diatram- ^aliie thereof, by any person not being the 
debtor, the liegistrar ot tbe iSmall CauseCourt, 
upon tbe application of the bailiff who seized tbe property, may issun 
a summons calling before the Court the claimant and the person who 
obtained the warrant. 

And thereupon any suit which may have been brought in the High 
Court in respect of such claim shall be stayed, and any Judge of the 
High Court, on proof of the issue of such summons, and that the pro* 
perty was so distrained, may order the plaintiff to pay the costs of all 
proceedings in such suit after the issue of such summons. 

And a Judge of the Small Cause Court shall adjudicate upon snch 
claim, and make such order between the parties iu respect thereof and 
of the costs of tbe proceedings as he thinks fit ; 

and snch order shall be enforced as if it were an order made in a 
suit brought iu such Court. 

The procedure in Small Cause Courts in cases under this section 
shall conform, as far as may be, to the procedure in an ordinary suit in 
such Courts. 
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62- In any case nnder seotioD 60 orseotion 61, the Jndge by whom 

Power to .ward compen- ““y CompenSStion 

Mtion to dobbur or cl»im' by way of damageb to the applioaut or cliamant 
(as the case may be) as the Judge thinks fit, 

and may, for that parpose, make any enquiry he thinks necessary ; 

and the order of the Judge awarding or refusing snch compensa- 
tion shall bar any snit for the recovery of compensation for any damage 
caused by the distress. 

63* In any case nnder section 60 or section 61, if the value 

„ . i. i. ^ of thesnhjrtct-inatter in dispute exceeds one- 

Fowftr to traimfer to , ^ . 

Hif^h Court CHEOH iuvoU- tiionsand rupees, the applicant or claimant may 

iug more than Rs. 1,000. apply to the High Court to transfer the case 
to itself, and the High Court, on being satiHfied that it is expedient 
that the case should be disposed of by itself, may direct the case to be 
transferred accordingly, and may thereupon alter or set aside any order 
passed in the case by a Judge of the Small Cause Court, and may make 
such order therein as the High Court thinks fit. 

Every application under this section shall be made within seven 
days from the date of the seizure of the subject-matter in dispute. 

In granting applications nnder this section, the High Court may 
impose such terms as to payment of, or giving security for, costs or 
otherwise as it thinks fit. 

The procedure in cases transferred nnder this section shall conform, 
as far as may be, to the procedure in suits before the High Court in the 
exercise of its ordinary original civil jurisdiction; and orders made under 
this section may be executed as if they were made iu the exercise of 
such jurisdiction ; and every such order awarding or refusing compen- 
eatioD shall bar any suit for the recovery of compensation for any 
damage caused by the distress which gave rise to the case wherein 
Bucb order was made. 

64. In default of any order to the contrary by a Judge of Small 
Cause Court or by the High Court, any two of 
the said bailiffs may, at the expiration of five 

days from a seizure of property under this chapter, appraise the pro- 
perty so seized, and give the debtor notice in 
writing to the effect of the form (marked D) iu 
the third schedule hereto annexed. 

The bailiffs shall file in the Small Cause Court a copy of every 
notice given under this section. 

65. In default of auy such order to the contrary, the distrained 
property shall be sold on the day mentioned in 
snch notice, and the said bailiffs shall, on re- 
alising the proceeds, pay over the amoont thereof to the Registrar of 


Appruiftement. 


Notice of sale. 


Sale. 
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the Small Canae Court ; and aach amoaot ahidl be applied first ia pay- 
...... ^ meat of the costs of the said distress, and thea 

PP I lOD o prooeo 8. satisfaotioD of the debt ; and the surplus (if 

any) shall be returned to the debtor : 

Provided that the debtor may direct that the sale shall take place 
in any other manner, first giving security for any extra costs thereby 
occasioned. 


66. No costa of any distress under this chapter shall be taken or 
demanded except those mentioned in the part 
Costs of distresses. (marked E) of the third schedule hereto 

annexed. 

The Judges of the Small Cause Court may apply the sum so raised 
as costs towards the payment of the contingent charges and remuner- 
ation of the said baiiifis, as appears to the said Judges expedient. 

67* The Registrar of the Small Oanse Court shall keep a book iit 
Account of costs and pro- which all sums received as costs upon distresses 
made under this chapter, and all sums paid as 
remuneration to the said bailiffs, and all contingent charges incurred ia 
respect of such distresses, shall be duly entered. 

He shall also enter iu the said book all sums realized by sale of the 
property distrained and paid over to landlords under the provisions of 
this chapter. 


68* No distress shall be levied for arrears 

undwthifcha^r’ Provisions of this 

chapter. 

And any person, except a bailiff appointed under sec. 51, levying 
Penalty for making il- attempting to levy any such distress, shall, 
legal distresses. on conviction before a Presidency Magistrate, 

be liable to be punished with fine which may extend to five huodred, 
rupees, and with imprisonment fur a term which may extend to three 
months, in addition to any other liability he may have incurred by his 
proceedings. 


CHAPTER I X 

Rkpkrbncks to High Court. 

69s If two or moro Judges of the Small Cause Court si^ together 
Raferenco when compul- or in any proceeding u»der Chapter 

sory. VII. of this Act, and differ in dieir opinion as 

to any question of law or usage haviug the force of law, or the con* 
eiruction of a document, which construction may sAect the merits, 

or if in any suit or any such proceeding, w which the amount or 
value of the subject-matter exceeds five hvudred rupees, any suph 
question arises, and either party so requirs^j 
II 10 
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the Small Cause Court shall draw up a statement of the facts of 
iheoasSi and refer such statemeuty under section 617 of the Code of 
Oivil Procedure, for the opinion of the High Court, and shall either 
reserve judgment or give judgment contingent upon such opinion. 

Motes. 

In a suit brought in the Small Cause Court by the plaintiffs against 
the defendant for damages from breach of contract to deliver ^ods, the 
only dispute was as to the principle on which damages were to be assessed. 
The defendant paid into Court the sum of Rs. 779*10-0. At the close of 
the hearing, and before judgment was delivered, the plaintiffs’ attorney in- 
formed the Chief Judge that he would require a case to be stated for the 
opinion of the High Court under sec. 69 of the Presidency Small Cause 
Courts Act XV. of 1882, unless the decree were in his favour. The Judge 
thereupon desired him to state the exact question of law he would wish to 
be referred, but he declared himself unable to do so until after judgment 
was delivered. He said he could not then say anything more than that he 
would require a case to be stated for the opinion of the High Court on any 
question of law that might arise in the Case. The Chief Judge thereupon 
stated the facts to the High Court and referred the following general ques- 
tion for its opinion : — '^Whether, on the facts above set forth, the plaintiffs 
are entitled to recover from the defendant any, and if so what, sum greater 
than Rs. 779-10. ) paid into Court by the defendant p” On the reference 
coming before the High Court a preliminary objection was taken as to 
whether the reference was in proper from, no question of law or usage having 
the force of law having been formulated for the opinion of the Court. Held^ 
(Fabran, J., doubting) that tho reference shonld be sent back to be amended 
by stating the precise question arising in the case.-— I. L. R., 15 Bom. 376. 

A party requiring a Judge of the Small Causes Court to make a reference 
to the High Court under section 69 of the Small Cause Courts Act (XV. of 
1882) must do so before the Judge has delivered his judgment. — I. L. R. 
16 Bom. 618. 

70- When judgment is given under section 69 contingent upon the 

Beonritytobefnrni.hed op'nion of the High Oonrt, the party against 
on tuoh reference by party whom such judgment is given shall at once far- 

security ,to bo approved by the Small Cause 
Court, for the costs of the reference to the High 
Court snd for the amount of snob judgment : 

Provided that no security for the amount of such judgment shall 
•be required in any cose in which the Judge who tried the case has or- 
dered BU«h amount to be paid into Court, and the same has been paid 
aooordiuglj. 

Unless fr^oh security as aforesaid is at once furnished, the party 
If no .noh wonrity riren, against whom sneh contingent judgment has 
****“ ^ deemed to have snbmitted 

^ ^ to the same. 
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V« 


Foes for prooesaes. 


CHAPTSB X. 

Fees and Costs. 

Institutioii'fee. ^ fee not exceeding-— 

(a) when the amonnt or value of the subject-matter does not exceed 
five hundred rupees— the sum of two annas in the rupee on such amonnt 
or value, 

{b) when the amonnt or value of the subject-matter exceeds five 
hundred rupees — the sum of sixtj-two rupees eight annas, and one anna 
in the rupee on the excess of such amount or value, over five hundred 
rupees, 

shall be paid on the plaint in every suit, and every application 
under section 88 or section 41 ; and no such plaint or application shall 
be received until such fee has been paid. 

An additional fee of ten rupees shall be paid on the filing of every 
agreement under section 20. 

Note. — See I. L. R., 18 Cal. 445, noted under sec. 38. 

72* The fees specified in the third and fourth columns of the fourth 
schedule hereto annexed shall be paid previous 
to the issue in any suit or in any proceeding 
under Chapter Yll. of this Act of the processes, to which the said col- 
umns respectively relate, by the persona on whose behalf such processes 
are issued, when the amonnt or value of the subject-matter exceeds the 
sum specified in the first column, but does not exceed the sum specified 
in the second column of the said schedule. 

73. Whenever any such suit or proceeding is settled by agree- 
Repayment of half fees parties before the hearing, half the 

on aeitleineot before hear- amonnt of all fees paid'op to that time shall be 
repaid by the Small Canse Court to the parties 
by whom the same have been respectively paid. 

74* The Small Canse Court may, whenever it thinks fit, receive 
Fees and costa of poor register suits instituted, and applications 

persons. ouder section 41 made by poor persons, and 

may issue processes on behalf of such persons, without payment, or on 
a part-payment of the fees mentioned in sections 71 and 72. 

75* The Local Government may, from time to time, by notifica- 
tion in the official Gazette, vary the amonnt of 
Power to vary fees. payable nnder sections 71 and 72 : 

Provided that the amonnt of such fees shall in no case exceed the 
amonnt prescribed by the said sections. 

76. The expense of employing an advocate, vakil, attorney, or 
Ezpmie of employing Other legal practitioner incurred by any party, 
legal practitioners. shall not be allowed as costs in any suit or in 

any proceeding under Chapter VIL of this Act, in the Small Cause 
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Coarti in wbicb suit or proceeding the nmotiDt or yalne of the eobjeci* 
matter does not exceed twenty rnpeea, noless the Court is of opinion 
that the employment of such practitioner was under the oircumstanoes 
Toasonable. 

Section. 3 , 6 . and 26 of ’7. Nothing contnined in this chapter 

Courc Feef Act, 1870, shall affect the provisions of sections d, 5, and 
25 of the Court Fees Act, 1870. 


Mvad. 


CHAPTEB XI. 

Misconduct of Infxbiob Ministerial Officers. 

78* The Chief Judge may, by order, fine, in an amount not exceed- 
ing one month’s salary, any clerk, bailiff, or 
Power to fine officere. Qjiher ioferior ministerial officer of the Court 

who is guilty of misconduct or neglect in the performance of the duties 
of his office ; and such fine may be deducted from his salary. 

79. If any clerk, bailiff, or other inferior ministerial officer of the 

Default of Miff or 0 th.r employed as anch 

officer in execution of order in the execution of any order or warrant, loses, 
or warrant. I^y neglect, connivance, or omission, an oppor- 

tunity of executing such order or warrant, he shall be liable, by order 
of the Chief Judge, on the application of the person injured by such 
neglect, connivance, or omission, to pay such sum, not exceeding in any 
case tbe sum for wliich the said order or warrant was issued, as, in the 
opinion of the Chief Judge, represents the amount of the damage sns- 
taioed by such person thereby, 

80* If AQy clerk, bailiff, or other inferior ministerial officer of the 
Extortion or default of Ismail Cause Court, is charged with extortion 
nffioeri. or misconduct while acting under colour of 

its process, or with not duly paying or accounting for any money levi- 
ed by him under its authority, the Court may inquire into such charge, 
and may make such order for the repayment or payment of any money 
BO extorted, or of any money so levied as aforesaid, and of damages 
and costs, by such officer, as it thinks fit. 

81. For tbe purposes of any inquiry under this chapter, the Small 

Court empowered fcoeum- Cause Court shall have all the powers of sum- 
mon witnetaesy Ao. luoDing and enforcing the attendance of wit* 

nesses and oompelling the production of docomeuta which it possesses 
in suits under this Act. 

82. Any order under this chapter for tbe payment or repayment 
of money may, in default of payment of the 
amount payable thereunder, be enforced by tbe 

person to whom snch amount is payable as if the same were a decree 
of the Small Cause Court in bis favour. 


Saforoement of order. 
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Record in snch cases. 


OHAFTEB 

Contempt OF Court. 

83« When any snch ofienoe aa is described in section 175| 178, 
Prooedare Court of in cer* 179, 180, or 228 of tbe Indian Penal Code, is 
tain cases of contempt. committed in the view or presence of the Small 
Caose Court, the Court may canse the offender to be detained in enstody ; 
and, at any time before the rising of the Court on the same day, may, 
if it thinks 6t, take cognizance of the offence, and punish the offender 
with fine which may extend to two hundred rupees, and, in default of 
payment of such fine, with imprisonment in the civil jail for a term 
which may extend to one month, unless such fine is sooner paid. 

84* In every snch case the Court shall record the facts constitut- 
ing the ofifence, tbe statement (if any) made by 
the offender and the finding and sentence* 

If the offence is under section 228 of the Indian Penal Code, the 
record most show the nature and stage of the judicial proceeding* in 
which the Court, when interrupted or insulted, was sitting, and the 
nature of the iuteri'uption or insult offered. 

85* II the Court considers that a person accused of any offence 

- ^ . referred to in section 83, and committed in 

Frocedare where Court . . i i , i . . . 

conaidera that cage should its View or presence, shouId be imprisoned 

binder otherwise than in default of payment of fine, 
or that a fine exceeding two hundred rupees 
should be imposed upon him, or if the Court is, for any other reason, 
of opinion that the case should not be disposed of under section 88, the 
Court, after recording tbe facts constitating tbe offence, and the state- 
ment of the accused as hereinbefore provided, may forward the case 
to a Presidency Magistrate, and may require security to be given for 
the appearance of such accused person before such Magistrate, or, if 
suflioieut security is not given, may forward him under enstody to snob 
Magistrate. 

Such Magistrate shall deal with the accused person in the manner 
provided by the Code of Criminal Procedure,* and may sentence the of- 
fender to punishment as provided in the section of the Indian Pena! 
Code under which he is charged. 

86. When the Court has, under section 83 or section 85, punished 
an offender, or forwarded him to a Presidency 
Oischyge of offender on Magistrate for trial, for refusing or omitting to 
sabmiision or apology. anything which he was lawfully required to 

do, or for any intentional insult or interroption, tbe Court may, in its 
discretion, discharge the offender, or remit the punishment on his sub- 
mission to the order or requisition of the Court, or on apology being 
made to its satisfaction. 


• See Act X. of 188S, Cfa. XXXV. and see. S. 
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Impritooment or oommifc* 
tal of penon refoainf? to 
mntwer or prodace doca» 
meat. 


87* If ^^7 witoesa before the Small Canae Court ref aaea to answer 
anoh qneations as are put to him, or to prodnoe 
anj doonment in bia possession or power which 
the Court requires him to produce^ and does 
not offer any reasonable excuse for such refusal^ 
the Court naay aentenoe him to simple impriaonment, or commit him to 
the CQsbody of an officer of the Court, for any term not exceeding seven 
days, unless in the meantime such person consents to answer snch ques- 
tiona or to produce such document, as the case may be, after which, in 
the event of hia persisting in his refusal, be may be dealt with according 
to the provisions of section 83 or section 85 . 

88. A ny person deeming himself aggrieved by an order under 
section 83 or section 87 may appeal to the 
Appeal from opdeiti under High Court, and the provisions of the Code of 
■eotiona 83 and 87- Criminal Procedure, relating to appeals, ahull, 

80 far as may be, apply to appeals under this section. 


CHAPTBB XIII. 

MlSCSLLaNEOUS. 

89. Notices to prodnoe doenments, summonses to witnesses, and 
Fereona by whom prooeaa other processes issued in the exercise of any 

may be eerved. jurisdiction conferred on the Small Cause Court 

by this Act, except summouses to defeudants and writs of execution, 
may, if the Court by general or special order so directs, be served by 
such persons as the Court, from time to time, appoints in this behalf. 

90. The Small Cause Court shall keep such registers, books, and 

accounts, and submit to the High Court snch 
Begistersand returnt, statements and returns, as may, subject to the 

approval of the Local Government, be prescribed by the High Court. 

91* The Small Cause Court shall comply with such requisitions 

Conrt tof«rni.h record., f ^ 

Ao., called for by Local Go- Local Government or High Court for records, 

vernmeut or High Court. returns, and statements in such form and man- 
ner as such Ooverument or Court, as the case may be, thinks fit. 

92. The Small Cause Court shall, at the commencement of each 
year, draw up a list of holidays and vacations 
Holidaya and Taoationa. observed in the Court, and shall submit 

the same for the approval of the Local Government. 

Such Hat, when it has received such approval, shall be published in 
the local official Gazette, and the said holidays and vaoations shall be 
observed accordingly. 


• See Act X. of 1888, Ch. XXXI. and aec. 8. 
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93. The Qovernor-GeDeral and Members of his Connoil^ the Gov- 
Certain persons exempt ernors of Fort St. George and Bombay, and 
from arrest by Court. Members of their respective Goiinoils, the 

Lientenant-Governor of Bengal, and the Chief Jostioes and Judges of 
the High Courts established under the twenty-fourth and twenty-fifth 
of Victoria, chapter 104, shall not be liable to arrest by order of the 
Small Cause Court. 

No suit to lie nponde- 94. Ko suit lie on any decree of the 

oree of Court. Small Cause Court. 

95. Any person ordered by the Small Cause Court to be imprison- 

ed may be imprisoned in such place as the 
Place of imprisonment. Local Government, from time to time, ap- 
points in this behalf. 

96. If any person against whom any suit is brought for anything 
Tender in suit for any- purporting to be done by him nnder this Act 

thing done under Act. before the institution of the suit, tendered 

sufficient amends to the plaintiff, the plaintiff shall not recover. 

97. All prosecutions for anything purporting to be done under 
Limitation of proseca- this Act must bo oommenoed within three 

tions. months after the offence was committed. 

THE FIRST SCHEDULE. 

{See section 2J) 

Enacthknts bkfbalxd. 

— Charters of the Supreme Courts. 


Date. 


Extent of repeal. 

26th March 1774. 

Charter of the Supreme Court at 
Fort William. 

Clause 21. 

26th December 
1800. 

Charter of the Supreme Court at 
Madras. 

Clause 47. 

8th December 1823. 

Charter of the Supreme Court at 
Bombay. 

Clause 59. 

B.—Acts of the Governor- General in Council. 

Number and year. | 

Subject or short title. 

Extent of repeal. 

IZ. of 1850 

For the more easy recovery of 
small debts and demands in Cal- 
cutta, Madras, and Bombay. 

So much as baa 
not been repeal- 
ed. 
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THB FIRST SCHEDULE -(con/iiwi^pd-) 


Namber and year. 

Subject or short title. 

Extent of repeal. 

XX. of 1857 ... 

To amend Act IX of 1850 

The whole. 

XXVI. of 1864 ... 

To extend the jnrisdiction of the 
Courts of Small Causes at Cal- 
cutta, Madras, and Bombay, and 

So much as has 
not been repeal- 
ed. 


to provide for tbe appointment 
of an increased number of Jud- 
ges of those Courts. 


I. of 1875 ... 

To regulate distresses for Kents 
in the Presidency ‘towns. 

The whole. 

X. of 1877 ... , 

The Code of Civil Procedure 

Section 8, para. 2. 


O.—Act of the Governor of Bomhoy in CounnU 


Number and year. 

Subject. 

Extent of repeal. 

i 

VI. of 1864 ... 

For the better regulation of the 

So much as has 


diet-money of persons imprison- 

not been repeal- 


ed by the Bombay Court of 
Small Causes. 

ed. 


THE SECOND SCHEDULE * 

{See section 23,) 

Portions op Civil Procedure Code extending to Court. 
Frbliminart : Section 2,t Interpretatiou'clause. 


Cbapter 

I.— Of the Jurisdiction of the Courts and Res Judicata^ 
except section 1 1, 

Chapter 

II. — Of the Place of Suing, except sections 15 to 19 
(both inclusive), section 20, paragraph 4, sec- 
tions 22, 23, and 24, and section 25, paragraphs, 
2 and 3. 

Chapter 

III. — Of parties and their Appearances, Applications, 
and Acts, except section 37, clause (5), and the 
last paragraph. 

Chapter 

IV'.— Of tbe Frame of the Suit, except section 42 and 
section 44, rule a. 

Chapter 

Y.— -Of the Institntion of Suits, except section 53, olanse 
(6), sub-clause (iv), section 55, section 57, clause 
(6X and sections 58 and 62. 


* Thii •chedsle has been sabetitnied by Aoi X, of 1866, sec. 8^ cl. 8. 
t As to see. 8, SM Act lUY. oC 1688» sec. a 
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THE SECOND SCBSBJJLE.--(conid.) 

(See section 23 ») 

Portions op Civil Procedctre Code extending to Court. 

Chapter VL — Of the Issue and Service of Sammons, except, in 

section 64, the words “ and the copies or oonoiso 
statements required by section 58 have been 
filed,” and sections 65 and 66. 

Chapter VII. — Of the Appearance of the Parties and Consequ- 

ence of Non-appearance. 

Chapibr VIII. — Of Written Statements and Sot-ofi, except sec- 

tions no, 112, and 113. 

Chapter IX. — Of the Examination of the Parties by the Court, 

except section 119. 

Chapter X.— Sending for Records, and Production, &c., of Docu- 

ments, sections 137 (except paragraph 2), 188, 
140 (except the proviso and the last six words), 
141, 141A, 142, I42A, sub-section (1), 143, and 
145. 

Chapter XI. — Settlement of Issues, sections 150 and 151. 

Chapter XII. — Disposal of the Suit at the first hearing, except 

sections 154 and 155. 

Chapter XTII.— -Of Adjournments. 

Chapter XIV. — Of the Summoning and Attendance of Witness- 

es, except sections 168, 169, 170, and 175. 

Chapter XV. — Of the Hearing of the Suit and Examination of 

Witnesses, except sections 182 to 191 (both in- 
clusive), aod the second paragraph of section 
193. 

Chapter XVI.— Of Affidavits. 

Chapter XVII. Of Judgment and Decree, except sections 200, 
201, 202, 204, 207, 211 to 215 (both inclusive). 

Chapter XVIIL— Of Costs. 

Chapter XIX. — Of the Execution of Decrees,"*^ sections 229, 229A, 

and 229 B, section 230, first to clauses, sections 
231 to 236 (both inclusive), 243 to 259 (both in- 
clusive), 266 (so far as relates to the attachment 
of moveable property or decrees therefor), 267 to 
272 (both inclnsive), 273 (so far as relates to de- 
crees for moveable property), 275 to 303 (both 
inclusive), 328 to 333 (both inclusive), 3.36 
(except the last three clauses), and 337 to 343 
(both incln.*iive). 

♦ As to secs. 223 and 225, see Act XIV. of 1882, sec. 8. 

II 11 
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TEE SEGOin) SCKEDTrLB.-{contd.) 

(See section 23.) 

Portions op Civil Procedure Code extending to Court. 

Chapter XXI. — Of the Death, Marriage, and Insolvency of Parties. 

Chapter XXII. — Of the Withdrawal and Adjastment of Suits. 

Chapter XXIIL — Of Payment into Court. 

Chapter XXIV. — Of Requiring Security for Costs. 

Chapter XXV. — Of Commissions, except section 396. 

Chapter XXVII. — Suits by or against Government or public officers. 

Chapter XXVIII. — Suits by Aliens and by and against Foreign and 
Native Rulers, except section 433, sub-sections 
(1), (2), f4),and (o). 

Chapter XXIX. — Suits by and against Corporations and Companies. 

Chapter XXX.*— Suits by and against Trustees, Executors, and 

Administrators. 

Chapter XXXI. — Suits by and against Minors and Persons of Un- 

sound Mind. 

Chapter XXXII. — Suits by and against Military Men. 

Chapter XXXIII. — Interpleader. 

Chapter XXXIV.— -Of Arrest and Attachment before Judgment, ex- 

cept as regards the attachment of immoveable 
property. 

Chapter XXXV. — Interlocutory Orders, sections 498, 499, 500, aud 

502. 

Chapter XXXVL — Appointment of Receivers, section 503, 

Chapter XXXVII. — Reference to Arbitration, except the provisions of 
section 522 as to appeals. 

Chapter XXXVIII. — Of Proceedings on Agreement cf Parties, except 
so much of section 527, clause 6, as relates to 
immoveable property. 

Chapter XLVI. — Of Reference to and Revision by High Court, 

Chapter XLIX. — Miscellaneous. 

THE THIRD SCHEDULE. 

FORMS. 

A. 

[See section 55.] 

In the Small Cause Court for 

A. B, (Plaintiff), 

versus 

C* D. (Defendant). 

■d. R. of , in the town of , maketh oath \or affirms] 

and saith that 0. 1). , of , is justly indebted to 

As to Cli. XXXIX. ficrAct XIY. of 1882, sec, 588. 
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THE THIRD SCKEJiVLE.-(contd.) 

F 0 RM S. — {continued.) 

in the sum of Bs. for arrears of rent of the house and premises No. 
situated at , in the town of , due for months, to wit, 

from to , at the Rate of Rs. per mensem. 

Sworn [or affirmed] before me the day of 188 

Judge [or Registrar]. 


B. 

[See section 54 ] 

In the Small Cause Court for 
Form of Warrant. 

I hereby direct you to distraiu the ipoveable property of C. 2)., on the 
house and premises situate at No. , in the town of , for the sum 
of Rs. and the costs of the distress, according to the provisions of 

Chapter VllL of the Presidency Small Cause Courts Act, 1882. Dated 
day of 188 . 

[Signed and sealed.) 

To E. F,f Bailiff and Appraiser. 


C. 

[See section 59,j 
In the Small Cause Court for 
Form of Inventory and Notice. 

[State particulars of property seized.) 

Take notice that I have this day seized the moveable property con** 
tained in the above inventory for the sum of Rs., being the amount 
of months’ rent due to A. B. at last, and that, unless yon pay 

the amount thereof, together with the costs of this distress, within five 
days from the date hereof, or obtain an order from one of the Judges or 
the Registrar of the Small Cause Court to the contrary, the same will be 
appraised and sold pursuant to tho provisions of Chapter YIII. of the Pre- 
sidency Small Cause Courts Act, 1882. Dated the day of 188 • 

(Signed) E. F., 

Bailiff and Appraiser. 


To C. D. 
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THE THIRD SCHEDULE. 

FORMS. — [continued.) 

D. 

[See section 64.] 

In the Small Cause Court for 

Take notice that we have appraised the moveable property seized on 
the day of , under the provisions of Chapter YlII. of the 

Presidency Small Cause Courts Act, 1882, of which seizure and property 
a notice and inventory were duly served upon you [or upon on 

your behalf, os cose may he] under date the ,and that the 

said property will be sold on the [two clear days at least after the 

date of the notice] at pursuant to the provisions of the said Act 

Dated this day of 188 

(Signed) JEf. F., 

0. B., 

To C. D. Bailiffs and Appraisers, 

E. 


[See section 66,] 

In the Small Cause Court for 
Scale ok Pkes to be levied in Distraints for Hodse-rent. 


Sums sued for. 

Affidavit and 
warrant to 
distrain. 

jOrder to sell. 

Commission 

Total. 

Be. 


Rs. 

Rs. 

A. 

P. 

Rs. 

A. 

p. 

Rs. 

A. 

P. 

Rs. 

A. 

p. 

1 and under 5 

0 

4 

0 

0 

8 

0 

0 

8 

0 

1 

4 

0 

.S 

91 

10 ... 

0 

8 

0 

0 

8 

0 

1 

0 

0 

2 

El 

0 

10 

It 

15 ... 

0 

8 

0 

0 

8 

0 

1 

8 

0 

2 

8 

0 

15 

tl 

20 ... 

0 

8 

0 

1 

0 

0 

2 

0 

0 

3 

8 

0 

20 

)t 

25 ... 

0 

12 

0 

1 

0 

0 

2 

8 

0 

4 

4 

0 

25 

ft 

30 ... 

1 

0 

0 

1 

0 

0 

3 

0 

0 

5 

mt 

0 

so 

tt 

35 ... 

1 

0 

0 

1 

0 

0 

3 

8 

0 

5 

8 

0 

ss 

tt 

40 ... 

1 

0 

0 

1 

8 

0 

4 

0 

0 

6 

8 

0 

40 

tl 

45 ... 

1 

4 

0 

2 

0 

0 

4 

8 

0 

7 

12 

0 

45 

It 

50 ... 

1 

8 

0 

2 

0 

0 

5 

0 

0 

8 

8 

0 

50 

It 

60 ... 

2 

0 

0 

2 

0 

0 

6 

0 

0 


la 

0 

60 

It 

80 ... 

2 

8 

0 

2 

8 

0 

6 

8 

0 

11 

8 

0 

80 

to 

100 ... 

3 

0 

0 

3 

El 

0 

7 

0 

0 

13 

0 

0 

Upwards of 100 ... 

3 

0 

0 

3 

0 

0 

7 per centum. 

... 


... 


The above scale includes all expenses, except in suits where the ten* 
ant disputes the landlord’s claim, and witnesses have to be subpoenaed, in 
which case each subpoena for sums under Rs. 40 must be paid for at four 
annas each, and twelve annas above that amount ; and also where peons are 
kept in charge of property distrained, four annas per day must be paid 
per man. 
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THE FOURTH SCHEDULE. 

{See eection 72J) 

Fees pok Summonses and other Processes. 


When the amount or 
value of the subject- 
matter exceeds 

But does not exceed 

Fee for sum- 
monses. 

Fee for other 
processes. 

Rs. 

Bb. 

Rs. A. P. 

Bs. A, P. 

0 

10 

0 2 0 

0 2 0 

10 

20 

0 4 0 

0 4 0 

20 

50 

0 8 0 

0 8 0 

50 

100 

10 0 

10 0 

100 

200 

1 4 0 

2 0 0 

200 

300 

18 0 

3 0 0 

300 

400 

1 12 0 

4 0 0 

400 

500 

2 0 0 

5 0 0 

500 

600 

2 4 0 

6 0 0 

600 

700 

2 8 0 

7 0 0 

700 

800 

2 12 0 

8 0 0 

800 

900 

3 0 0 

9 0 0 

900 

1.000 

3 4 0 

10 0 0 

1,000 

1,100 

3 6 0 

* 10 8 0 

1,100 

1,200 

3 8 0 

11 0 0 

1,200 

1,300 

3 10 0 

11 8 0 

1,300 

1,400 

3 12 0 

12 0 0 

1,400 

1,500 

3 14 0 

12 8 0 

1,500 

1.600 

4 0 0 

13 0 0 

1,600 

1,700 

4 2 0 

13 8 0 

1,700 

1,800 

4 4 0 

14 0 0 

1,800 

1,900 

4 6 0 

14 8 0 

1,900 

2,000 

4 8 0 

1 15 0 0 
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THE ROYAL CHARTER ACT. 


24 & 25 VIC., CAP. 104. 

An Act for establishing High Courts of Judicature in India. 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
inoDS, in this present Parliament assembled, and by the authority of the 
same, as follows * 

1. It shall be lawful for Her Majesty, by Letters Patent under the 

High Conrts may ba Kingdom, to erect 

tHbibhed in the several and establish a High Court of Judicature at 
presidencies of India. Yort William in Bengal for the Bengal Di vision 

of the Presidency of Fort William aforesaid, and by like Letters Patent 
to erect and establish like High Courts at Madras and Bombay for 
those Presidencies respectively, such High Courts to be established in 
the said several Presidencies at such time or respective times as to Her 
Majesty may seem fit, and the High Court to be established under any 
such Letters Patent in any of the said Presidencies shall be deemed to 
be established from and after the publication of such Letters Patent in 
the same Presidency, or such other time as in such Letters Patent may 
be appointed in this behalf. 

2* The High Court of Judicature at Fort William in Bengal, and 
Coostitation of High *^1* Presdencies of Madras and Bombay res- 
Courts, pectively, shall consist of a Chief Justice and 

as many Judges not exceeding fifteen, as Her Majesty may, from time 
to time, think fit to appoint, who shall be selected from— 

1st * — Barristers of not less than five years’ standing ; or, 

2nd.— Members of the Covenanted Civil Service of not less than ten 
years’ standing, and who shall have served as Zila Judge, or shall have 
exercised the like powers as those of a Zila Judge for at least three 
years of that period ; or, 

Jrd.— Persons who have held Jndicial Office not inferior to that of 
Principal Sadr Amin or Judge of the Small Cause Court for a period 
of not less than five years ; or, 


4th , — Persons who have been Pleaders of a Sadr Court or High 
Court for a period of not less than ten years, if such Pleaders of a Sadr 
Court shall have been admitted as Pleaders of a High Court : 

Provided that not less than one-third of the Judges of such High 
Courts respectively, iucludiug the Chief J ustice, shall be Barristers, 
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and not lesB than one-third shall be Members of the Convenanted Civil 
Service. 

« • • « » * « 


4 . All the Judges of the High Courts established under this Act 
Tenure of office of Jud- shall hold their officers during Her Majesty’s 

gee, and resignation, pleasure : Provided that it shall be lawful for 

any Judge of aHigh Court to resign such office of Judge to the Qov- 
ernor-General of India in Council or Governor in Council of the Presi- 
dency in which such High Court is established, 

5. The Chief Justice of any such High Court shall have rank and 
Precedence of Judges of precedence before the other Judges of the 

High Court. Same Court, and such of the other Judges of 

such Court as on its establishment shall have been transferred thereto 
from the Supreme Court shall have rank and precedence before the 
Judges of the High Court not transferred from the Supreme Court, and, 
except the aforesaid, all the Judges of each High Court shall have rank 
and precedence according to the seniority of their appointments, unless 
otherwise provided in their Patents. 

6* Any Chief Justice or Judge transferred to any High Conrt 

Salaries, Ac., of Judges of ‘■lie Supreme Court shall receive the like 

High Courts. salary and be entitled to the like retiring peu- 

sion and advantage as he would have been entitled to for, and in res- 
pect of, service in the Supreme Conrt, if such Court bad been contiDoed, 
his service iu the High Court being reckoned as service in the Sup- 
reme Court ; and except as aforesaid, it shall he lawful for the Secre- 
tary of State in Council of India to fix the salaries, allowances, fur- 
loughs, retiring pensions, and (where necessary) expenses for equip- 
ment and voyage of the Chief Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same : Pro- 
vided always that such alteratiou shall not affect the salary of any Judge 
appointed prior to the date thereof. 

7* Upon the happening of a vacancy in the office of Chief Justice, 


Provinon for vacancy of during any absence of a Chief Jnetioe, 

the office of Chief Justice Governor-General iu Council, or Governor iQ 
or other Judge. Council, as the case may be, shall appoint one 

of the Judges of the same High Court to perform the duties of Chief 
Justice of the said Conrt until some person has been appointed by Her 
Majesty to the office of Chief Justice of the same Court, and has enter- 
ed on the discharge of the duties of such office, or until the Chief Justice 


has returned from such absence, and upon the happening of a vacancy 
in the office of any other Judge of any such High Court, and during 
any absence of any such Judge, or on the appointment of any snch 
Judge to act as Chief Justice, it shall be lawful for the Governor- 
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General in ConnoiU or Governor in Conncil^ as the case may be, to ap^ 
point a person, with such qaalifications as are required in persoDS to be 
appointed to the High Court to act as a Judge of the said High Court, 
and the person so appointed shall be authorized to sit and to perform the 
duties of a Judge of the said Oourt until some person has been appoint- 
ed by Her Majesty to the office of Judge of the same Court, and has 
entered on the discharge of the duties of such office, or until the absent 
Judge has returned from such absence, or nntil the Governor-General 
in Council or Governor in Council, as aforesaid, shall see cause to cancel 
the appointment of such acting Judge. 

8« Upon the establishment of such High Court as aforesaid in 
Abolition of Supreme Presidency of Fort William in Bengal, the 
Ooarts and Sadr Courts. Supreme Conrt and the Court of Sadr Diwani 
Adalat and Sadr Nizamat Adalat at Calcutta in the same Presidency 
shall be abolished. 

And upon the establishment of such High Conrt in the Presidency 
of Madras, the Supreme Conrt and the Conrt of Sadr Adalat and Fan j- 
dari Adalat in the same Presidency shall be abolished. 

And upon the establishment of each High Conrt in the Presidency 
of Bombay, the Supreme Court and the Court of Sadr Diwani Adalat 
and Sadr Faujdari Adalat in the same Presidency shall be abolished. 

And the records and documents of the several Courts so abolished 
in each Presidency shall become and be records and documents of the 
High Conrt established in the same presidency. 

9* Each of the High Courts to be established under this Act shall 
JariEdiction and power* ^ave and exercise all snch Civil, Criminal, ad- 
of High Oonrta. miralty and vice-admiralty, testamentary, in- 

testate, and matrimonial jurisdiction, original and]appellate, and all such 
powers and authority for and in relation to the administration of jnstice 
in the Presidency for which it is established, as Her Majesty may, by 
such Letters Patent as aforesaid, grant and direct, subject, however, to 
snch directions and limitations as to the exercise of Original Civil and 
Criminal Jarisdiction beyond the limits of the Presidency-town as may 
be prescribed thereby ; and, save as by snch Letters Patent as may be 
otherwise directed, and anbject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court to be established in each Presidency 
shall have and exercise all jurisdiction and every power and authority 
whatsoever in any matter vested in any of the Courts in the same Pre- 
sidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 

10. [^R^ptalei hy 38 Vic., c. 15, sec. 
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11. Upon the establishment of the said High Courts in the said 
Bribing provition. «p- i‘'-e«dencies respectively, all provisions then in 
pliouble bo Supreme Courba force iu India of Acts oi Parliament> or of any 
to apply to Uigh Couria. Orders of Her Majesty ia CoaDcil» or Charters, 
or of any Acts of the Legislatare of India, which at the time or res** 
pective times of the establishment of such Hi^h Courts are respectively 
applicable to the Supreme Courts at Fort William in Beuf^al, Madras, 
and Bombay respectively, or to the Judges of those Courts, shall be takeo 
to be applicable to the said High Courts and to the Judges thereof res* 
pectively, so far as may be coosisient with the provisions of this Act 
and the Letters Patent to be issued in pursuance thereof, and subject 
to the legislative powers iu relation to the matters aforesaid of the Go* 
veruor*Geueral of India in Conncil. 

12- From and after the abolition of the Courts abolished as afore- 

^ said in any of the said Presidencies, the High 

Frovision ah to oending ' , . ® 

proceedings in abolished Court of the Same Presideucy shall havejuria- 
diction over all proceedings pending in such 
abolished Coarts at the time of the abolition thereof, and such proceed- 
ings and all previous proceedings in ihe said last-mentioned Courts shall 
be dealt with as if the same had been had in the said High* Court, save 
that any such proceedings may be continued as nearly as circumstances 
permit, under and according to the practice of the abolished Courts 
respectively. 

13. bubject to any laws or regulations which may be made by 
the Governor-General in Council, the High 
prrvidr wfrcUe" of Court established in any Presidency under this 

jurisdiction by single Aot may, by its own rules, provide for the ex- 
Judges or Division Courts. . , ^ • • 

ercise, by one or more Judges, or by Division 

Courts constituted by two or more Judges of the said High Court, of 
the original and appellate jurisdiction vested in such Court iu such man- 
ner as may appear to such Court to be couveuient for the due admi- 
nistration of justice. 

14« The Chief Justice of each High Court shall, from time to 
time, determine what Judge in each case shall 
iDine*wh.ft"ju^es°«h«ruk sit alone, and what J udge. of theCourt, whether 
alone or in the Division or without the Chief Justice, shall OOlisti- 

tute the several Division Courts as aforesaid. 

15. Each of the High Courts established nuder this Act shall have 
Buperinteodeuce over all Courts which may be 
t.S‘!ndto“^ama rulMof subject to its appellate jurisdiction, and shall 
praotioe for Subordinate have power to call for returns and to direct the 
transfer of any suit or appeal from any such 
Court to any other Court of equal or superior juriadictiou, and shall 

It 12 
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have power to make and issne general roles for regulating the practice 
.and proceedings of each Courts^ and also to prescribe forms for every 
proceeding in the said Courts for which it shall think necessary that a 
.form be provided, and also for keeping all books, entries, and accounts 
to be kept by the officers, and also to settle tables of fees to be allowed 
to the Sheriff, Attorneys, and all Clerks and Officers of Courts, and 
Jrom time to time bo alter any such rule or form or table, and the rules 
.so made, and the forms so framed, and the tables, so settled, shall be 
used and observed in the said Courts : Provided that such general rules 
and forms and tables be not inconsistent with the provisions of aviy law 
in force, and shall, before they are issued, have received the sane- 
tion, in the Presidency of Fort William, of the Governor-General in 
Council, and, in Madras or Bombay, of the Governor in Council of the 
respective Presidencies. 


16. It shall be lawful for Her Majesty, if at any time hereafter 
Her Majesty see fit so to do, by Letters Patent 
under the Great Seal of the United Kingdom, 
to erect and establish a High Court of Judi- 
cature in and for any portion of the territories 
within Her Majesty’s dominions in India, not 
included within the limits of the local jurisdic- 
tion of another High Court, to consist of a 
Chief Justice and of such mimher of other Judges with such qualifi- 
cations as are required in persons to be appointed to the High Courts 
established at the Presidencies hereinbefore mentioned, as Her Majesty, 
from time to time, may think fit to appoint ; and it shall be lawful for 
Her Majesty, by such Letters Patent, to confer on such Court any snch 
jurisdiction, powers, and authority as under this Act is authorized to 
be conferred on, or will become vested in, the High Court to be esta- 
blished in any Presidency hereinbefore mentioned ; and subject to the 
directions of such Letters Patent, all the provisions of this Act, having 
reference to the High Court established in any snch Presidenev, and 
to tjie Chief Justice and other Judges of such Court, and to the Gover- 
nor-General or Governor of the Presidency in which such High Court 
is established, shall, as far as circumstances may permit, be applicable 
to the High Court established in the said territories, and to the Chief 
Justice and other Judges thereof, and to the person admiuistering the 
government of the said territories. 

t 17- It shall be lawful for Her Majesty, if Her Majesty shall so 
Other or Rnppiemental think fit, at any time within three years after 
Tft«r establishment of any High Court under this 
t^e •onUbliahipcnt of any Act, by -Her Letters Patent, to revoke all or 
such parts or provisions as Her Majesty may^ 


Her Majesty moy oata- 
blifih a High Couit in and 
for any portion of the tor- 
ritorieH within Her ? .ijea- 
ty'a doniinionn in Tndiii not 
Snolnded within tho limita 
of the local juriMdir^iun o( 
another High Court. 
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think fit of the Letters Patent by which snoh Court was established, 
and to grant and make such other powers and provisions as Her Ma- 
jesty naav think fit, and as might have been granted or made by snoh 
first Letters Patent, or without any such revocation ns aforesaid, by like 
Letters Patent, to grant and make any additional or supplementary 
powers and provisions which might have been granted or made in the 
first instance. 

18. [Repealed by SS Vic,, c. lo^ sec, 2.] 

19 . The word “ Barrister’" in this Act shall be deemed to include 

Barristers of England or Ireland or Members 
Interpretation of terms. Faculty of Advocates in Scotland ; and 

the words ‘‘Governor-General” and “ Governor’" shall comprehend the 
officer administering the government. 

LETTERS PATENT FOR THE HIGH COURT OP JUDI- 
CATURE AT FORT WILLIAM IN BENGAL. 

Bearing date the i?Sth December 1865, 

ViCTOKiA, by the grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the 
Recital of Acts. ^j^orn these presents shall come, 

greeting : Whereas, by an Act of Parliament, passed in the twenty-fourth 
and twenty-fifth yt-ara of Our reign, intituled “ An Act for establishing 
High Oourra of Judicature in India,” it was, amongst other things, en- 
acted that it should be lawful for Her Majesty, by Letters Patent un- 
der the Great ISeal of the United Kingdom, to erect and establish a 
High Court of Judicature at Fort William in Bengal for the Bengal 
Division of the Presidency of Fort William aforesaid, and that such 
High Court consist of a Chief Justice and as many Judges, not exceed- 
ing fifteen, as Her Majesty might, from time to time, think fit to ap- 
point, who should be selected from among persons qualified as in the 
said Act is declared : Provided always that the persons who, at the 
time of the establishment of such High Court, were Judges of the Su- 
preme Court of Judicature and permanent Judges of the Court of Sadr 
Diwani Adalat or Sadr Adalat of the same Presidency, should be and 
become Judges of such High (Jourt without further appointment for 
that purpose, and the Chief Justice of such Supreme Court should be- 
come the Chief Justice of such High Court, and that, upon the establigh- 
inent of such High Court as aforesaid, the Supreme Court and the 
Court of Sadr Diwani Adalat and Sadr Nizamat Adalat at Calcutta, in 
the said Presidency, should be abolished : 

And that tlie High Court of Judicature . so to be established ehould 
^jave aud exerci.se all such civil, criminal, admiralty and vice-admiralty, 



92 LETTERS PATENT— BENGAL. 

testamentary I intestate, and matrimonial jarisdiction, original and ap« 
pellate, and all snch powers and authority for and in relation to the 
administration of jnstice in the said Presidency as Her Majesty might, 
by snch Letters Patent as aforesaid, grant and direct, subject, however, 
to such directions and limitations as to the exercise of original, civil, 
and criminal jnrisdiotion beyond the limits of the Presidency-town as 
might be prescribed thereby ;and, save as by snch Letters Patent might 
be otherwise directed, and subject and withont prejudice to the legis- 
lative powers in relation to the matters aforesaid of the Goveruor-6e« 
neral of India in Council, the High Court so to be established should 
have and exercise all jurisdiction, and every power and authority what- 
soever, in any manner vested in any of the Courts in the same Presi- 
dency abolished under the said Act at the time of the abolition of snch 
last mentioned Courts : 

And whereas We did, upon fall consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain and Ireland, bearing data 
at Westminster, the fourteenth day of May, in the twenty-fifth year of 
Oar reign, in the year of Our Lord one thonsand eight hundred and 
sixty-two, did, accordingly, for Us, Our heirs and successors, erect and 
establish, at Fort William in Bengal, for the Bengal Division of the 
Presidency of Fort William aforesaid, a High Court of Judicature, 
which shonld be called the High Court of Judicature at Fort William 
in Bengal, and did thereby constitute the said Court to be a Court of 
Record ; and whereas we did thereby appoint and ordain that the said 
High Court of Judicature at Fort William in Bengal should, until fur- 
ther or other provision should be made by Us or Our heirs and snc- 
oesaors in that behalf, in accordance with the recited Act, con- 
sist of a Chief Justice and thirteen Judges, and did thereby, in addi« 
tion to the persons who, at the time of the establishment of the said 
High Court, were Judges of the Snpreroe Court of Jndicatnre and per- 
manent Judges of the Court of Sadr Diwani Adalat in the said Presi- 
dency respectively, constitute and appoint certain other persons, being 
respectively qualified, as in the said Act is declared, to be Judges of 
the said High Court : 

And whereas, on the thirtieth day of Jannary one thonsand eight 
hundred and sixty-three. We did, in the manner in the said recited 
Act, provide, direct, and ordain that the said High Court should consist 
of a Chief Justice aud fourteen Judges : 

And whereas by the said recited Act it is declared lawful for Her 
Majesty at any time within three years after the establishment of the 
said B igh Court, by Her Letters Patent, to revoke all or such parts or 
provisioas as Her Majesty might thiok fit of the Letters Patent by which 
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snob Conri was established, and to grant and make snob other powers 
and provisions as Her Majesty might think fit, and as might have been 
granted or made by such first Letters Patent : 

And whereas by the Act of the twenty-eighth of Onr reign, chap- 
ter fifteen, entitled An Act to extend the term for granting fresh 
Letters Patent for the High Courts in India, and to make farther pro- 
vision respecting the Territorial Jarisdiotion of the said Courts,” the 
time for issuing fresh Letters Patent has been extended to the first of 
January one thousand eight hundred and sixty-six : 

And whereas, in order to make farther provision respecting the 
constitution of the said High Court, and the administration of justice 
thereby, it is expedient that the said Letters Patent, dated the fonr- 
teenth of May one thousand eight hundred and sixty-two, should be 
revoked, and that some of the powers and provisions thereby granted 
and made shonld be granted and made with amendments and addi- 
tional powers and provisions by fresh Letters Patent : 

!• Now know ye that We, upon full consideration of the pre- 

Kevocation of former *0^ of O"*’ sp^cial grace, Certain know- 

Letters Patent. lodge, and mere motion, have though i fit to 

revoke, and do by these presents (from and after the date* of the pnb» 
lication thereof, as hereinafter provided, and subject to the provisions 
thereof), revoke Our said Letters Patent of the fourteenth of May one 
thonsand eight hundred and 8ixty«two, except so far as the Letters 
Patent of the fourteenth year of His Majesty King George the Third, 
dated the twenty-sixth of March one thousand seven hundred and 
seventy-four, establishing a SupremeiCourt of Judicature at Fort Wil- 
liam in Bengal, were revoked or determined thereby, 

2. And We do by these presents grant, direct, and ordain that, 
Hiph Coarfc at Fort Wil- notwithstanding the revocation of the said 
alim to be .continued. Letters Patent of the fourteenth of May one 

thousand eight hundred and sixty-two, the High Court of Judicature, 
called the High Court of Judicature at Fort William io Bengal, shall 
be and continue, as from the time of the original erection and establish- 
ment thereof, the High Court of Judicature at Fort William in Ben- 
gal for the Bengal Divisiou of the Presidency of Fort William afore- 
said, and that the said Court shall be and continue a Court of Record, 
and that all proceedings commenced in'tbe said High Conrt prior to the 
date of the publication of these Letters Patent shall be con tinned and 
depend in the said High Court as if they had commenced in the said 
High Court after the date of such publication, and that all rules and 
orders in force in the said High Conrt immediately before the date of 
the publication of these Letters Patent shall continue in force, expect 
so far as the same are altered hereby, until the same are altered by 
competent authority. 
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3» And We do hereby appoint and ordain that the person and 
JndgM of the eaid High P«rBonB who shall, immediately before the date 
Court to be cooiinued. of the publication of these Letters Patent, be 
the Chief Justice and Judges, or acting Chief Justice or Judges, if anj, 
of the said High Court of .Tudioature at Fort William in Bengal, shall 
continue to be the Chief Justice and Judges, or acting Chief Justice or 
Judges, of the said High Court, until farther or other provisions shall 
be made bj Us or Our heirs and successors in that behalf, in accord- 
ance with the said recited Act for establishing High Courts of Judi- 
cature in India. 


4 . And We do hereby appoint and ordain that every clerk and 
_ , . , ,, ministerial officer of the said Hi^h Court of Ju- 

Clcrkn, Ac., of the said ” 


High Court to be conti- 
sued. 


dicature at Fort William in Bengal, appointed 
by virtue of the said Letters Patent of the 
fourteenth of May, one thousand eight-hnndred and sixty-two, shall 
continue to hold and enjoy his office and employment, with the salary 
thereto annexed, until he be removed from such office and employ- 
ment ; and he sball be subject to the like power of removal, regulatioup, 
and provisions as if he were appointed by virtue of these Letters Patent. 

5 . And We do hereby ordain that the Chief Justice and every 
Judge who shall be, from time to time, appoint- 
Judge ■ declaration. High Court of Judicature at 

Fort William in Bengal, previously to entering upon the execution of 
the duties of his office, shall make and subscribe the following declara- 
tion before such authority or person as the Governor-General in 
Council may commission to receive it : — 

“ I, B., appointed Chief Justice [or a Judge] of the High Court 
of Judicature at Fort William in Bengal, do solemnly declare that I will 
faithfully perform the duties of my office to the best of my abilit}*, know- 
ledge, and judgment.’^ 

6* And We do hereby grant, ordain, and appoint that the said 
High Court of Judicature at Fort William in 
Bengal shall have and use, as occasion may re- 
quire, a seal bearing a device and impressiou of Our Royal Arms, with 
an exergue or label surrounding the same, with this inscription, ‘‘The 
Seal of the High Court at Fort William in Bengal.” And We do fur- 
ther grant, ordain, and appoint that the said seal shall bo delivered to 
and kept in the custody of the Chief Justice, and in case of vacancy of 
the office of Chief Justice, or during any absence of the Chief Justice, 
the same shall be delivered over and kept in the custody of the person, 
appointed to act as Chief Justice, under the provisions of sectioo 7 of. 
the said recited Act ; and We do further grant, ordain, and appoint 
that whensoever it sbuil happen that the office of Chief Justice or u£ 


Seal. 
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the Jod^e to whom the custody of the said seal be committed shall be 
vacant, the said High Coart shall be and is hereby aatborieed and em- 
powered to demand, seize, and take the said seal from any person or 
persons whomsoever, by what ways and means soever the same may 
have come to his> her, or their possession. 

7. And We do hereby farther grant, ordain, and appoint that all 

writs, snrntnonses, precepts, rules, orders, and 
&L., how to lasae. mandatory process to be used, issned, or 

awarded by the said High Court of Judicature at Fort William in 
Bengal, shall run and be in the name and style of Us or Our heirs and 
successors, and shall be sealed with the seal of the said High Court. 

8. And We do hereby authorize aud empower the Chief Justice 

of the said High Court of Judicature at Fort 
Aiipointmonts. William iu Bengal from time to time, as oc- 

casion may require, and subject to any rnles and restrictions which 
may be prescribed by the Governor-General in Conncil, to appoint so 
many and such clerks and other ministerial officers as shall be found 
necessary for the administration of Justice, and the due execution of 
all the powers and authorities granted and committed to the said High 
Court by these Our Letters Patent. And We do hereby ordain that 
every such appointment shall be forthwith submitted to the approval 
of the Governor-General in Council, and shall be either confirmed or 
disallowed by the Governor-General in Conncil ; and it is Our further 
will and pleasure, and We do hereby, for Us, Our heirs and successors, 
give, grant., direct, aud appoint that all and every the officers and 
clerks to he appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shall, from time to time, 
appoint for each office and place respectively, and as the Governor-Qe- 
iieral iu Council shall approve of : Provided always, and it is Our will 
and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid shall be resident within the limits of the jurisdiction of the 
said Court so long as they shall hold their respective offices ; but this 
proviso shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of absence under any rules prescribed by 
the Governor-General in Council, and to absent himself from the said 
limits daring the term of such leave, iu accordance with the said 
rules. ' 

9. And We do hereby authorize and empower the said High 
o . tr- u n < Court of Judicature at Fort William in Ben- 

Powers of High Court in 

adraittinf^ Adrocaces, gal to approve, admit, and enrol such and so 
Vakils, and Attornejs. tnauy Advocates, Vakils, and Attorneys as to 
the said High Court shall seem meet; and such Advocates, Vakils, and 
Attorneys, shall be and are hereby authorized to appear ior the suitor# 
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of the said High Coarti and to plead or to act, or to plead and act^ for 
the aaid saitore^ according as the said High Ooart may, by its roles 
and directions, determine, and subject to such rules and directions. 

10* And We do hereby ordain that the said High Court of Judica- 
ture at Fort William in Bengal shall have 
power to make rules for the qualifications and 
Tooat«f, Vakils, Hikd A ttor> admission of proper persons to be Advocates, 
Vakils, and Attorneys-at-law of the said High 
Court, and shall be empowered to remove or to suspend from practice, 
on reasonable cause, the said Advocates, Vakils, or Attorneys-at-law; 
and no person whatsoever, but such Advocates, Vakils, or Attorneys, 
aball be allowed to act or to plead for, or on behalf of, any suitor in the 
aaid High Court, except that any suitor shall be allowed to appear, 
plead, or act on his own behalf, or on behalf of a co-suitor. 

As to Civil Jurisdiction, 

11, And We do hereby ordain that the said High Court of Judi- 
cal limits of ordinary cature at Port William in Bengal shall have 

original jarisdiotiot and exercise ordinary original civil jurisdiction 

within such local limits as may, from time to time, be declared and 
prescribed by any law made by competent legislative authority for 
India, and until some local limits shall be so declared and prescribed 
within the limits declared and prescribed by the proclamation fixing 
the limits of Calcutta, issued by the Governor-General in Council on 
the tenth day of September in the year of our Lord one thousand 
seven hundred and ninety-four, and the ordinary origioal civil jurisdic- 
tion of the said High Court shall not extend beyond the limits for the 
time being declared and prescribed as the local limits of such juris- 
diction. 

12. And We do further ordain that the said High Court of Judi- 
Original jurisdiction ai cature at Fort William in Bengal, in the exer- 

toaniis. oise of its ordinary original civil jurisdiction, 

shall be empowered to receive, try, and determine suits of every des- 
cription, if, in the case of suits for land or other immoveable property, 
snob laud or property shall be situated, or in all other cases if the cause 
of action shall have arisen, either wholly, or, in case the leave of the 
Coart shall have been first obtained, in part, within the local limits of 
the ordinary original jurisdiction of the said High Court, or if the 
defendant, at the time of the commencement of the suit, shall dwell, 
oc carry on business, or personally work for gain within such limits : 
except that the said High Court shall not have such original jurisdiction 
in oases falling within the jurisdiction of the Small Cause Court at 
CaloQtta, in which the debt or damage, or value of the property sued 
fioTi does not exceed one boadred rupees. 
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Notes. 

This section applies mutatis mutandis to Madras. 

A sued B io the High Coart for goods sold in Madras and delivered to 
B personally outside the local limits of the High Coart’s jurisdiction. B 
dwelt outside those limits. The goods were sent to him at his request some- 
times by see, sometimes through the Post Office, but always at A’s risk dur- 
ing the journey — Held, that the suit must be dismissed for want of juris- 
diction. — 1 M. H. C. R., 200. 

Where the payee sued the maker of note which was dated Madras, 27ih 
September 1860 and delivered to the plaintiff at Madras — Held, that the 
High Court had jurisdiction to entertain the suit though the defendant had 
signed the note at Secunderabad whence he had sont it by post to the plain- 
tiff.— 1 M. H. C. R., 202. 

Under section 12 the Government must be considered as carrying on 
business at the place where its members exercise all the functions of Govern- 
ment. The words carry on business imply a personal and regular attendance 
to business within the local limits. — 1 M. H. C. R, 286. 

The High Court has no jurisdiction to entertain a suit on an instru- 
ment stipulating for the payment of money generally when the defendant 
resides bojoiul the local limits and such instrument was signed by him be- 
yond those local limits. Juri.sdiction io ontertain a suit on a promissory note 
is prima facie shown upon a plaint alleging that the note was delivered by 
the defendant at Madras and that ho thereby promised to pay at Madras. 
— IM. H, C. R,436. 

A trader in the Mofussil was in the habit of sending grain to Madras 
for sale by a general agent who was paid by commission from the purcha- 
sers — Held, that the Mofussil trader did not carry on business within the local 
limits of the original juriadictiou of the High Court. — 3 M, H. C. R., 146. 

An application was refused for leave to commence a suit in the Original 
Side of the High Court to lecov^er a sum which was made up of various 
items with re.s})ect to some of which the cause of action arose in Madras 
but as to the great bulk of the claim elsewhere. Per Bittleston, J.— - 
The High Court especially when exercising its ordinary original jurisdiction 
is hound to adopt the interprtftation of the w'ords cause of action and part of 
ih** cause of action laid down with general if not complete uniformity under 
the English Cuunty Court Acts. The cause of action means the whole 
cause of action. The whole cause of action includes every fact essential 
to the maintenance of the action and each of these facts separately is but a 
part of the cause of action. The Charier of the High Court refers to a causa 
of action arising wholly or partly within the local limits. The cause of action 
spoken of may consist of several parts, which parts may arise in different 
places. Per Holloway, J. — When there is a manifest discordance between 
a decision of the Judicial committee of the Privy Council and the Common 
Law Courts at Westminster, a decision of the Judicial Committee is of the 
greater weight. The High Court is not bound by the definition of cause of 
action derivable from the English cases. Irrespectively of the domicile of 
the defendant, there is a competent forum wherever a place can be indicat- 
ed to which the right and its infraction can both be referred, because 
there is a cause of action and the whole caose of action. — 3 M. H. C. R., 384. 

Where an agreement in writing was signed by the plaintiff and defend- 
ants at Secunderabad for a partnership in a tannery business to be carried 
on near Secunderabad, and by the terms of the agreement, the tanned skioiff 
1C 
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mere to be sent to the plaintiff at Madraa for sale or ahipment to England 
and bnndiee in respect of the goods sent to Madras were to be drawn upon 
tho plaintiff and paid by him and accounts of the partnership transaction 
Were to be sent to the plaintiff once in eight days — In a suit for an account 
of the partnership dealings — Held that the cause of action had arisen in 
part within the original civil jurisdiction of the High Court and, the leave 
of the Court to bring the suit having been obtained tinder section 12 of the 
Letters Patent of 1865, that the Court had jurisdiction to entertain the suit. 
— Held also, that the jurisdiction of the Court was not affected by the 
circumstance that the defendants were non-resident foreignors.— 4 M. H. C. 
B., 218. 

In a suit brought sTgainst the owners of a mine adjacent to a mine be- 
longing to the plaintiffs, the plaint alleged that a certain boundary line ex- 
isted between the two mines, and prayed for a declaration that the boundary 
line was as alleged, and that the defendants might be restrained by injnnc- 
tion from working their mine within a certain distance from such boundary 
line. Tho defendants in their written statement disputed the plaintiffs’ 
allegation as to the course of the boundary line. The mines were situated 
out of tho jurisdiotion of the High Court, but both the plaintiffs and defend- 
ants were personally subject to tho jurisdiction.* Held, that the suit was 
a suit for land within cl. 12 of the Letters Patent, and therefore one which, 
the land bein:7 in the mofussil, the Court had no jurisdiction to try. On 
the facts stated in tho plaint, and before the filing of the defendants, written 
atatemont, tho Court granted an interim injunction, and refused an applica- 
tion to take the plaint off the file. — 1 Cal. 95. 

M and L where the joint absolute owners of certain land in the mofussil, 
M having a H-anna share, and L the remaining 2-anDa, share therein. 
Daring the absence of L in England, M executed, on behalf of himself and 
L, a deed of assignment of the whole of the property to trustees, for the 
benefit of the creditors of the estate, which was heavily encumbered, on 
trust to sell the land and distribute the fissets to the creditors. The trustees 
accepted the trust, but difficulties afterwards arose in carrying them out. 
A suit was thereupon instituted by the plaintiff, a creditor, on behalf of him- 
aelf and the other creditors, the plaint in which alleged that the trustees 
were desirous of being discharged, and prayed that the trusts might be 
•carried into effect ; that the trustees might bo removed ; and that a Re- 
ceiver might be appointed to carry out the trusts. To this suit the trastees 
and M and L were made defendants. L, who was in England, denied any 
power in M to execute the deed on bis behalf ; the trustees and M were per- 
aonally subject to the jurisdiction. Held per Phkir, J., in the Court below, 
that the plaint disclosed a good cause of action, as the Court, if it had 
jurisdiotioD, would have power to make a declaration binding against L as 
to the validity of the deed of trust, to appoint a Receiver of the estate, and 
to direct a sale which would be binding on M and L ; but that the suit 
being one “for land” within the meaning of danse 12 of the Letters Patent 
the Court had no jurisdiction to try it. Held on appeal that the suit, having 
for its object to ooinpel a sale of the whole of the land, including L’s share 
the title to whioh was disputed, was a “snit for land” within the meaning 
of cl. 12 of the Letters Patent, and that the Court had no jurisdiction to 
farj it. — 1 Oal. 249. 

The plaintiff and defendant entered into partnership for the purpose of 
harrying on the oaltivation and mannfaotare of tea, on a tea estate at Dar- 
jeoliagi of which they were the owners in certain shares. The deed was 
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ezeoniad and registerad in CaIoaiU» bnt bobh tb« pariiea resided oni of tbe 
jnrisdiction. The deed oonbained provisions for a reference to arbitration 
in case of difference or dispute in any matters relating to the partner- 
ship. Differences having arisen, arbitrators were appointed in acoordanoe 
with the clause in the deed. In the course of the arbitration proceedings one 
of the arbitrators, received two telegrams pur porting to be sent by the plain- 
tiff and defendant to the arbitrators, the terms of which were*‘at«y further 
proceedings arrange matters here.’* The arbitrators subsequently made their 
award in Calcutta to the following effect : that the defendant’s share in the 
partnership property should stand charged with the payment of a certain 
sum found to be due by him to ibe plaintiff and that the defendant shouldi 
execute a mortgage of his share to the plaintiff, as security for such pay- 
ment ; that the partnership should be dissolved on certain terms, and that 
the tea garden at Darjeeling should be sold in Calcutta. In an application 
under sec. 327, Act VIII of 1859, to file the award, held^ affirming the 
dioision of the Court below, that the High Court at Calcutta had jurisdic- 
tion to die the award. Soo. 327 gives jurisdiction to die an award to any 
Court in which a suit in respect of the suhjoct-matter of the award might 
be instituted. A suit in respect of the subject-matter of this award would 
not be a suit for land, but a suit in which, by reason of the execution of the 
deed of partnership in Calcutta, a part of the cause of action arose there ; 
such a suit could, with leave have been instituted in the High Court : that 
Court, therefore, had jurisdiction to die the award. Held also, that the tele- 
grams sent to the arbitrators did not amount to a revocation of tbeir 
authority. — 2 Cal. 445. 

A suit to recover title-decds,a1though it may involve a question of title, 
is not a suit to obtain possession of land, or to deal in any way with the land 
itself. — 4 Cal. 322. 

Section 65 of 21 & 22 Vic., cl. 106, does not constitute the Secretary 
of State a body corporate, hut simply lays down that that officer and depart- 
ment ure to be sued as a body corporate. A suit, therefore, brought against 
the Secretary of State is not one against any person or any real body corpo- 
rate, bnt is one brought against a nominal defendant, such nominal defend- 
ant being put upon the record merely to enable the plaintiff to obtain the 
remedy secured to him by sec. 65. The words ‘‘cause of action” in sec. 12 of 
the Letters Patent, 1865, mean all those things necessary to give aright of 
action ; and in a suit for breach of contract, where leave has not been ob« 
tained to sue under that section, it must be established that the contract aa 
well as the breach have taken place within the local limits of the Court. The 
work carried on by the Government of India in governing the country, in 
salt, opium, &c , although carried on by Government officers in charge of 
the several departments of Government, is not, properly speaking, businosa 
carried on by Government, but work carried on for the benefit of the Indian 
Exchequer. The words of sec. 12 “carry on business or personally work 
for gain” are, however, inapplicable to tho Secretary of State for India in 
Council. — 14 Cal. 256. 

The plaintiff sued the defendant for partition of family property, which 
consisted both of moveable and immoveable property. The moveable pro- 
perty was within the jurisdiction, but all the immoveable property waa 
outside the jurisdiction of the Court. Held that the case did not fall within 
tbjS provisions of clause 12 of the Letters Patent, 1865, and that the Court 
had DO jurisdiction to hear the suit. The fact that his suit included a claim 
for moveable^, which were within the jnrisdictiou, did not entitle tho pUin- 
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^io ine ill ihe High Coarfc, nor conld he obtain leave for that pnrpoee 
under clause 12 of the Letters Patent. The words ** all other oases ” in 
clause 12 of the Letters Patent, 1865, do not include cases of suits for im- 
moveable plus moveable property. They refer to cases in which immove- 
able property is not involved. Leave to sue under clause 12 of the Letters 
Patent, 1865, cannot be implied from the fact that leave to sue as a pauper 
has been granted to a plaintiff. Leave for the former purpose must be dis- 
tinctly sought and obtained. — 4 Bom. 482. 

The defendant, who resided outside the jurisdiction of the High Court, 
was sued at Bombay as a contributory upon a balance order made by tho 
Court of Chancery in England in the winding np of the plaintiffs’ bank. It 
was contended on his behalf that no part of the cause of action bod arisen 
within the jurisdiction, and that the suit was therefore not maintainable. The 
plaintiffs contended that service of the balance order upon the defendant 
was necessary and constituted part of tho can.se of action, and that as such 
service bad been effected upon the defendant in Bombay, the Court had 
jurisdiction. Jleld that service of the balance order upon the defendant was 
not necessary, and that as no part of the cause of action had arisen within 
the jurisdiction, the suit should be dismissed.— 5 Bom. 42. 

Whore leave to bring a suit has been given to a plaintiff under section 
12 of the Letters Patent, and a defendant objects and asserts that the Court 
has no juiiadictiv o, he is not bound to wait until the case comes on 
for hearing; but may take out a .Tudge's summons calling on the plaintiff to 
show cause why the leave given should not be rescinded and tho plaint taken 
off the file. Tho granting of such leave is neither a decree nor an order, 
and tho period of limitation for such an application to rescind it is that 
provided by article 178 of the Limitation Act XV of 1877, viz , three years. 
The plaintiff and the second defendant were the owners of a familjbusiness 
which was carried on by munims in Bombay, Cutch, and Zanzibar. The 
Ist defendant was for many years the munim in management of tho busi- 
ness at Zanzibar. This suit was brought, praying that an account might be 
taken of the management by the hrst defendant of the basiness at Zanzibar, 
and that in taking such account the first defendant might be charged with 
all sums misappropriated by him, or lost by his neglect or fraud. The second 
defendant was joined as a defendant merely because he refused to join as 
a plaintiff. The plaint instanced various act of misappropriation and neglect 
and fraud on the part of the first defendant, some few of which were said 
to have been effected by means of transfer and other entries made in the 
books of the Bombay firm on instructions sent by the first defendant from 
Zanzibar. At the time of filing of the suit the leave of the Court, nnder 
section 12 of the Letters Patent, was obtained. On a summons taken out 
to rescind such leave. Held, that the leave given must be rescinded, no 
such material part of the cause of action having arisen in Bombay as would 
justify this Court in transferring to itself a case 'whioh^ prima facie, ought 
to be tried elsewhere. — 13 Bom. 404. 

The plaintiff claimed to be the acharya or high priest of the Vaishnav 
community and the Maharaj Tikait of Shri Nathji at Natbdwar in the ter- 
ritories of the Mabarana of Oodeypore. In 1876 be was deported from the 
territories of His Highness, and his son, the defendant, had ever since been 
in charge of the shrine. The plaintiff alleged that at the time of bis depor- 
tation he had money and valuables at Natbdwar which he had entrusted 
to his son, the defendant, for safe custody. He now sued to recover this pro- 
perty from the defendant. Tho defendant pleaded that tho High Court of 
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Bombay bad no jurisdiction totry tbe suit. It appeared that the defendant's 
permanent residence was at Nathdwar, from which he was absent only when 
on pilgrimajife or on tour. He had in Bombay an esf abiisb men t called apsdt, 
in which a lhandari or treasurer, a munim, and mehtas and servants were 
regularly employed. Into this p^i offerings made to the shrine of Shri 
Nathji by devotees were paid, as also offerings to another shrine at Bath- 
dwar of which the defendant claimed to be the owner, and to a very small 
extent offerings to the defendant personally as the owner of such shrines. 
The defendant hod similar establishments in other places in the Bombay 
Presidency. Tlie offerings cnllecfed in them were transmitted to the Bombay 
pedi and dealt with there. The moneys from the Bombay pedi were trans- 
mitted to Nathdwar Rometiines hy means of Imndis drawn at Nathdwar on 
the Bombay pedi and honoured by that pedi, and sometimes by articles 
being purchased for the defendant’s use by the servants of tbe pedi in 
Bombay and sent to Nathdwar. In May, 1888, the defendant agreed to pur- 
chase a house in Bombay for Rs. 1,18,500. Earnest-money (Rs. 10,000j was 
paid out of moneys in the Bombay pedi, and the employes of tbe pedi after 
the purchase lived in the house. Interest was paid on the unpaid purchase- 
money. In 1869, when the defendant visited Bombay, he lived in this house, 
but he sold it in the same year shortly before be returned to Nathdwar. The 
defandant had never been in Bombay until 1889. In that year, in accordance 
with the practice, be obtained from the British Resident at Meywar a per- 
mit to travel wit h an armed following to the places mentioned in the permit, 
one of which was Bombay. The journey was supposed to last for six months. 
The defendant left Nathdwar in February, 1889, and after various stop- 
pages reached Bombay on tbe 2nd April, and took up his quarters at the 
house above mentioned. The reason assigned for his coming to Bombay was 
that bis devotees had asked him to come. When in Bombay his followers 
visited him, and he visited their houses on invitation. On these occasions be 
received offerings which in the aggregate amounted to about Rs. 75,000. 
These offerings were personal, and were not paid into thepedt. This suit 
was filed on the .3rd May 1889, while the defendant was Bombay. Early in 
August he loft Bombay and returned to Nathdwar. The plaintiff contended 
that the Court had jurisdiction under clause 12 of the Letters Patent, 1865. 
Held, that the date of the institution of the suit the defendant was neither 
dwelling, nor carrying on business, nor personally working for gain, in 
Bombay, and that the Court bad no jurisdiction. — 14 Bom. 541. 

This section does not require a defendant personally to carry on busi- 
ness within the local limits of Madras. — 4 Madr. 209. 

See I. L. B., 8 Cal. 402, noted under sec. 244 of Civ. Pro. Code. 

13. And We do further ordain that the said High Court of Jodi- 
Extraordinary original o&lare at Fort William in Bengal shall have 
jarisdiotion. power to remove, and to try and determine, as 

ft Court of extraordinary original jurisdiction, any snit being or fal- 
ling within the jurisdiction of any Court, whether within or without 
the Bengal Division of the Presidency of Fort William, subject to its 
Buperiutendeuce, when the said Higbi,Court shall think proper to do so, 
either on the agreement of tbe parties to that effect, or for purposes of 
justice, tbe reasons for so doing being recorded on tbe proceedings of 
the said High Court. 
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NotM. 

A suit for an aooooDfc and for other relief relating to immoveable^ pro- 
perty eitnated without the local limits of the ordinary original civil juris- 
^otion of the High Court, was instituted against several defendants in the 
Court of the Subordinate Judge of the district within which the property 
was situated. Upon a petition by one of the defendants, consented to by 
most of the other defendants and by the plaintiff, the High Court ordered the 
suit to be removed from the Court in which it had been instituted, to bo 
tried end determined by the High Court as a Court of Extraordinary Origi- 
nal Jurisdiction, on the grounds, that the parties and the witness resided in 
Calcutta, that it would be cheaper to try the suit iu Calcutta, and that all 
parties appearing on the motion desired a transfer. — I. L. R., 5 Cal. 766. 

See 1. L. R., 4 Bom. 482, noted under sec. 12. 

14. Aud We do farther ordain that where plaintiff has several 
As to joinder of oauaesof causes of action against defendant, such causes 

action. of action not being for land or other immove- 

able property, and the said High Court shall have original jurisdiction 
iu respect of one of such causes of action, it shall be lawful for the said 
High (]oart to call on the defendant to show cause why the several 
caases of action '^hoald not be joined together in one suit, aud to make 
Buch order for trial of the same as to the said High Court shall seem fit* 

Note, — Sec 1. L. R., 4 Bom. 482, noted under sec. 12. 

15. And We do further ordain that an appeal shall lie to the said 

High Court of Judicature at Fort William in 
orl^w1ari.d”tion"«?*ihe Beu^al from tbe judgment (not being a sen- 
High Court iu its appelUt* tence or order passed or made in any criminal 
juxisdiotioo. trial) of one Judge of the said High Court, or 

of one Judge of any Division Court, pursuant to section 13 of the said 
recited Act, and that an appeal shall also lie to the said High Court 
from the judgment (nob being a sentence or order as aforesaid) of two 
or more Judges of tbe said High Court, or of such Division Court, 
wherever suoh Judges are equally divided in opinion, and do not amount 
in number to a majority of the whole of the Judges of the said High 
Court at the time being; but that the right of appeal from other Judg- 
ments of Judges of the said High Court or of such Division Court 
shall be to Us, Our heirs or successors, in Oar or their Privy Council 
as hereinafter provided. 

Notes. 

An appeal lies from the decision of a Judge exercising original juris- 
diction refusing to give leave to institute a suit on the Original Side of the 
High Court in a case in which the cause of action has arisen in part with- 
in the ordinary original jurisdiction of the High Court ; but the Appellate 
Court ought not to interfere with the discretion exercised by tbe Judge in 
such a matter. — 3 M. H. C. R., 384. 

When leave to institute a suit has been refused by one Judge, another 
Jndge is not at liberty to review that order aud grant leave.— 8 H. C. 
B., 21. 
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No appeal lies to the High Court from an order of the Judge in the 
Privy CouTioil Department, granting a certificate that a oate is a fit case for 
appeal to Her Majesty in Council. — I. L. E«, 1 Cal. 102* 

Held that no appeal lay from a decision upon the settlement of issues 
that a certain hibbanama relied upon by the appellants was invalid. Per 
Garth, C. J. — The word ‘ judgment* in cl. 15 of the Letters Patent, 
1865, means a judgment or decree which decides the case one way or the 
other in its entirety, and does not mean a decision or order of an inter- 
locutory character, which merely decides some isolated point not affecting 
the merits or result of the entire suit. Per Markbt, J. — The matter is one 
more of convenience and procedure than strict law. — 4 Cal. 531. 

At the hearing of an appeal before a single Judge of the High Court, 
the case was remanded to the lower Court for the trial of certain issues of 
fact, the case being in the meantime retained on the file of the Coart. Held 
that the order was not appealable. — 8 Cal. 14?. 


The provisions of Act X of 1877, sec. 610, are not to be construed as 
restricting the only admissible evidence of an order of Her Majesty in 
Council to a certified copy, on an application for execution made under that 
Section. They must be read as directory, having the object that proper in- 
formation regarding the order shall be supplied to the Courts in India. 
Where the original order (given, according to the practice in England, to 
the successful party, or to one of such parties) had not been filed in the 
High Court, ho as to enable the proper officer to supply a certified copy ; 
Held that a copy, though not certified by him, might accompany a petition 
for execution under sec. 610. A decision by the Judge appointed to dispose 
of matters relating to appeals to Her Majesty in Council, refusing to trans- 
mit for execution her order restoring a decree, is a judgment within the 
meaning of sec. 15 of the Letters Patent of 1865, and is appealable to the 
High Court. Held, also, that a refusal to transmit such an order for exe- 
cution was not a misapprehension on the part, of the Judge of the extent 
of his jurisdiction, although, if it had been, this itself would have been a 
ground of appeal. Sec. 588, Act X of 1877, restricting appeals against 
orders, does not apply to prevent an appeal to the High Court from the 
I order of a Judge of the Court. The effect of a Privy Council judgment 
iJieing that each of two co-plaintiffs was entitled to a moiety of a taluk in 
ji()t ^^ssoRsion of the defendant, who then pnrehased the interest of one of 
p that the other co-plaintiff could obtain execution according to 

?*ent of her interest in the estate. — 9 Cal. 482. 

\ *Where two Judges of a Division Bench have concurred in a final decree, 
lie fact that there is a difference of opinion as to one point, amongst others, 
'iised in reveiw on the jndgment on which sneh final decree is based, is on 
froand for an appeal under sec. 15 of the Letters Patent. — 10 Cal. 108. 


No appeal will Ho from an order of a Judge in the Privy Council De- 
partment refusing to extend the time prescribed by law within which an 
appellant is required to furnish security for the costs of the respondent, and 
directing the appeal to be strnck off by reason of such security not having 
been given within the prescribed time. Such an order is not a “judgment** 
within the meaning of cl. 15 of the Letters Patent of 1865. Held, upon a 
review of the authorities, that where an order decides finally any question 
at issue in the case or the rights of any of the parties to the snif, it is a 
judgment** under cl. 15 of the Letters Patent and is appeidable, bat not 
otherwise. — 18 Cal. 182. 
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A petition by n wife — petitioner in the one and respondent in the other 
of two cross-suits (matrimonial) for an increase of alimony was treated by 
consent on appeal as a petition for alimony. It appeared that the respond* 
ent was in receipt of a salary from Government which was subject to 
deductions on account of the pension and annuity funds, that his circum- 
stances were involved and he had agreed with bis creditors to discharge his 
liabilities by certain instalments, that as part of such agreement be was 
keeping up a policy of insnraiice on bis life, and that he was maintaining 
and educating three children in England, but that his salary bad increased 
since the order first made for alimony ; — HeZd, that the respondent was en- 
titled as of right to have only the deductions on account of pension and 
annuity funds taken into consideration in the computation of his nett in- 
come, Per cur, — ** We resolve to take into consideration the expenses “the 
respondent is put to in maintaining his children and also any “arrangement 
he has made for liquidating his debts.*’ An order made by a Judge of the 
High Court at settlement of issues fixing a distant date for the hearing of 
a suit is not an order under section 156 of the Civil Procedure Code and is 
appealable under Letters Patent, section 15. Qucure^ whether the Court 
has power to increase or diminish an allotment of alimony made jpc7idenZe 
lite on account of change of circamstauces ? — 14 Madr. 88. 

See 1. L. R., 10 Cal. 814, noted under sec. 575 of the Civ. Pro. Code. 

16. And \\ 3 do farther ordain that the said High Court of Judi. 
Appeal from Courts in cntnve at Fort William in Bengal shall be a 

Provinces. Court of Appeal from the Civil Courts of the 

Bengal Division of the Presidency of Fort William, and from all other 
Coarts subject to its siiperinteiidence, and shall exercise appellate 
jurisdiction in such cases as tire subject to appeal io the said High 
Court by virtue of any laws or regulations now in force. 

17. And We do further ordain that the said High Court of Judi- 
Jurisrliction as of infants ^mture at Fort William in Bengal shall have 

and lanaties. the like power and authority with respect to 

the persons and estates, of infants, idiots, and lunatics within the Ben* 
gal Division of the Presidency of Fort William, as that which was vef^ 
ted in the said High Court immediately before the publication o^nount 
presents. « High 

18. And We do further ordain that the Court for Belief of Ipdg- 
Prorision with respect to vent Debtors at Calcutta shall be held befort 

the Insolvent Court. one of the Judges of the said High Court (|1 

Judicature at Fort William in Bengal, and the said High Court, and 
any such Judge thereof, shall have and exercise, within the Bengal 
Division of the Presidency of Fort William, such powers and autho- 
rities with respeot to original and appellate jurisdiction, and other* 
wise, as are constituted by the laws relating to insolvent debtors in 
India. 

Note. 

The Insolvent jurisdiction of the High Court extends to British subjects 
resident beyond the limits of the Court’s original local jurisdiction.— *3 M. 
H. C. B., 151. 
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19* And We do farther ordain that, with respect to the law or 
... . r eqaity to be applied to each case coming be- 

nary original civil jorisdio' fore the said High Conrt of Jndicatnre at 
Fort William in Bengal, in the exercise of its 
ordinary original civil jarisdiction, snch law or eqaity shall be the law 
or equity which woald have been applied by the said High Court to 
snch case if these Letters Patent had not issued. 

20* And We do farther ordain that, with respect to the law or 
T .. • c ^ eqaity and rale of good conscience to be ap- 

ordinary original civil juris- plied to each canse coming before the said 
High Court of Judicature at Fort William in 
Bengal, in the exercise of its extraordinary original civil jarisdiclion, 
snch law or eqaity and role of good conscience shall be the law or 
equity and rale of good conscience which would have been applied to 
such case by any local Court having jurisdiction therein. 

21- And We do further ordaiu that, with respect to the law or 
In tho exercise of appel- equity and rule of good conscience to be ap- 
late juiisdiction. plied by the said High Court of Judicature at 

Fort William in Bengal to each case coming before it in the exercise 
of its appellate jurisdiction, such law or equity and rule of good con- 
science shall be the law or equity and rule of good conscience which the 
Court in which the proceedings in such case were originally instituted 
ought to have applied to such case. 

22. And We do further ordain that the said High Court of 
Ordinary original jaria- Judicature at Fort William in Bengal shall 
diction. have ordinary original criminal jurisdiction 

within the local limits of its ordinary original civil jurisdiction ; and 
also in respect of all such persons both within the limits of the Bengal 
Division at the Presidency of Fort Williamand beyond such limits, and 
not within the limits of the criminal jurisdiction of any other High 
Court or Courts established by competent legislative anthority for India, 
as the said High Gonrt of Judicature at Fort William in Bengal shall 
have criminal jurisdiction over at the date of the publication of these 
presents. 


23. And We do further ordain that the said High Conrt of Ju- 
dicature at Fort William in Bengal, in the ex- 
Fersoni. ercise of its ordinary original criminal jnris- 

diction, shall be empowered to try all persons bronght before it in due 


course of law. 

24. And We do farther ordain that the said High Conrt of Jn- 
Extniordinary original dicatnre at Fort William in Bengal shall have 
jariadiction. extraordinary original criminal jurisdiction 

over all persons residing in places within the jurisdiction of any Conrt 
11 14 
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now snbjdofc to tbe anperiotendeDoe of the said High Cotirt; and shall 
have aathority to try at its discretion any seoh person brought before 
it 00 charges preferred by the Advocate-General, or by any Magistrate 
OF other Officer specially empowered by tbe Government in that 
behalf. 


25* And We do farther ordain that there shall be no appeal to 

Ab to Appeals Ac Court of Jndicatnre at Fort 

William in Bengal from any sentence or order 
passed or made in any criminal trial before the Conrt of original juris- 
diction which may be constituted by one or more Judges of the said 
High Court. But it shall be at the discretion of any such Court to 
reserve any pointer points of law for the opinion of the said High Court, 
26» And We do further ordain that on such point or points of law 
Ab to review of Judpj- being so reserved as aforesaid, or on its being 
w*”"*^* certified by the said Advocate-General that in 

his judgment there is an error in the decision of a point or points of 
law decided by the Court of original criminal jnrisdiction, or that a 
point or points of law which has or have been decided by the said 
Court should be further considered, the said High Court shallhave full 
power and authority to review the case, or such part of it as may be 
necessary, and finally determine such point or points of law, and there- 
upon to alter the sentence passed by the Court of original jnrisdiction, 
and to pass such judgment and setiteuco as to the said High Court 
shall seem right. 


Notes. 

A British seaman, who stood charged with tho murder of a fellow sailor 
on board a British ship on tho high soas, was tried by a Judge of the High 
Court, under the Oojo of Criminal Procjedure ; the chief evidence against 
the prisoner being that given in the def»ositions of the Captain and the 
Second Officer of the ship, t^keu on commission ; this evidence was admit- 
ted in evidence, and the prisoner was convicted and senienced. It was ob- 
jected, that, under see. 207 of the Merchant Shipping Act of 1854, the pri- 
soner ought to have been tried in every respect, as though the trial had been 
held at tho Central Criminal Conrt in London, and that tho law of evidence 
to be applied was that pi'ovailing in England. Held, on a case certified by 
the Advocate- General under cl. 2G of tho Lattors Patent, that the prisoner 
had been properly tried according to tho ordinary practice of tbe High 
Court, and that the evidence was admissible against him. — 16 Cal. 238. 

See I. L. R., 1 Cal. 207, noted under sec. 25 of the Evidence Act. 


27. And We do further ordain that the said High Court of Judi- 
Api>eiil8 from Coiirta iu cature at Fort William in Bengal shall be a 
ProvmwB. Court of appeal from the Criminal Courts of 

the Bengal Division of the Presidency of Fort William, and from all 
other Courts subject to its superintendonce, and shall exercise appel- 
late jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any law now in force. 
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28* And We do further ordain that the said High Court of Jndi* 
As to referred cases and cature at Fort William in Bengal shall be a 
revision of trials. Court of reference and revision from the Cri- 

minal Court snbject to its appellate jurisdiction, and shall have .power 
to hear and determine all such cases referred to it by the Sessions Jud- 
ges, or by any other Officers now aatbori/.ed to refer cases to the said 
High Court, and to revise all such oases tried by any Officer or Court 
possessing crioiinal jurisdiction, as are now subject to reference to, or 
revision by, the said liigh Court* 

29. And We do furtlier ordain that the said High Court shall 
As tr.inKfflr of a raae liuve power to direct the transfer of any crimi- 
froui 01)0 Court to another. appeal from any Court to any other 

Court of equal or superior jurisdiction, and also to direct the prelimi- 
nary investigation or trial of any criminal case by any Officer or Court 
otherwise competent to investigate or try it, though such case belongs 
in ordinary course to the jurisdiction of some other Officer or Court* 

Note. 

Statutes are not to be liold to tiio repealed by implication unless the 
repugnancy between the new provision and a former statute be plain and 
unavoidable. Section 29 of the Letters Patent of 1865 empowers the High 
Court to transfer for trial before itself an appeal to a Court of Sessions 
from the sentence of a District Magistrate, and this power has not been 
affected by sec. 64 of the Code of Criminal Procedure ^ 1872, which autho- 
rises the High Court to transfer an appeal from one Subordinate Court of 
Criminal Jurisdiction to another. — 1. L. B., 6 Madr. 32. 


Criminal Law under winch Punishments to he inflicted, 

30. And We do further ordain that ail persons brought for trial 

Indian Penui Code. High (Jourt of Judicature at 

Fort William in Bengal, either in the exercise 
of its original jurisdiction, or in the exercise of jurisdiction as a Court 
of appeal, reference, or revision, charged with any offence for which 
provision is mad© by Act No. XLV. of 1860, called the Indian Penal 
Code/’ or by any Act amending or excluding the said Act which may 
have been passed prior to the publication of these presents, shall be 
liable to punishment under the said Act or Acts, and not otherwise. 
Exercise cf Jurisdiction on Circuit or Special Commission, 

31. And Wo do further ordain that whenever it shall appear to 

JudffPB may sit in other Governor-General in Council convenient 

•placM by way of circuit or that the jurisdiction and power by these Our 
special comniisaion. Letters Patent, or by the recited Act, vested 

in the said High Court of Judicature at Fort William in Bengal, should 
be exercised in any place within the jnrisdiction of any Court, now snb- 
ject to the superintendence of the said High Court, other than the usual 
plaodof sitting of the said High Court, or at several such places by way 
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of eircilifcy the proceediog in caidB before the said High Conrt at 
anoh place or places shall be regnlated by any law relating thereto 
which has been or may be made by competent legislative anthority for 
India. 

Admiralty and Vice- Admiralty Jurisdiction. 

32* And We do further ordain that the said High Court of Jndi« 
catnre at Fort William in Bengal shall have 
and exercise all such civil and maritime juris- 
diction as may now be exercised by tbe said High Court as a Court of 
admiralty or of vice-admiralty^ and also such jurisdiction for the trial 
and adjudication of prize causes and other maritime questions arising 
in India as may now be exercised by the said High Court. 

33. And We do farther ordain that the said High Conrt of Judi- 
cature at Fort William* in Bengal shall have and 
CriiTiinai. exercise all such criminal jurisdiction as may 

now be exercised by the said High Court as a Conrt of admiralty or 
vice-admiralty^ or otherwise in connection with maritime matters or 
matters of prir.e. 

Testamentary and Intestate Jurisdiction. 

34* And We do farther ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have the like power and autho- 
rity as that which may now be lawfully exercised by the said High 
Court [except within the limits of the jurisdiction for that purpose of 
any other High Court established by Her Majesty’s Letters Patent] in 
relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within or with- 
out the said Bengal Division subject to the orders of the Governor-Ge- 
neral in Council as to the period when the said High Court shall cease to 
exercise testamentary and intestate jurisdiction in any place or places 
beyond the limits of the provinces or places for which it was establish- 
ed : Provided always that nothing in these Letters Patent contained 
shall interfere with the provisions of any law which has been made by 
competent legislative anthority for India, by which power is given to 
any other Court to grant such probates and letters of administration. 
Matrimonial Jurisdiction, 

35* And We do farther ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have jurisdiction, wiihin the 
Bengal Division of the Presidency of Fort William, in matters ma- 
trimonial between Our subjects professing the Christian religion : Pro- 
vided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters matrimonial by any 
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Goart noil established by Royal Charter within the said Presidency 
lawfully possessed thereof. 

Powers of single Judges and Division Courts. 

36. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature at Fort 
William in Bengal in the exercise of its originator appellate jurisdiction 
may be performed by any Jndge, or by any Division Court thereof ap> 
pointed or constituted for such purpose) under the provisions of the 
thirteenth section of the aforesaid Act of the twenty-fourth and twenty- 
fifth years of Our reign ; and if such Division Court is composed of two 
or more JudgeS) and the Judges are divided in opinion as to the deci- 
sion to be given on any point, such point shall be decided according 
to the opinion of the majority of the Judges if there shall be a majority, 
but if the Judges should be equally divided, then the opinion of the 
senior Judge shall prevail. 

Note. 

See I. L. B., 3 Bom. 204| noted under sec. 575 of the Civil Pro. Code. 
See also 10 Cal. 814, noted under sec. 575 of the Civil Pro. Code. 

Regulation of Civil Proceedings. 

37* And We do further ordain that it shall be lawful for the said 
High Court of Judicature at Fort William in Bengal, from time to time, 
to make rules and orders for the purpose of regulating all proceedings 
in civil cases which may be brought before the said High Court, includ- 
ing proceedings in its admiralty, vice-admiralty, testamentary, intes- 
tate, and matrimonial jurisdictions respectively ; Provided always that 
the said High Court shall be guided in making such rules and orders 
as far as possible by the provisions of the Code of Civil Procedure, 
being an Act passed by the Governor-General in Council, and being 
Act No. Vlll. of 1859, and the provisions of any law which has been 
made, amending or altering the same, by competent legislative au- 
thority for India. 

Notes. 

Where an action on a contract was brought in the High Court and 
judgment was given for the plaintiff for Rupees 454-13 — Held^ that as the 
amount so found due was less than 500 Rupees, the plaintiff could not have 
his costs unless the Judge who tried the cause certified that the actiou was 
fit to be brought in the High Court. The 37th Clause of the Letter Patent 
constituting the High Court does not give the Court an uncontrolled dis- 
cretion as to costs in Civil suits. — 1 M. H. C. R., 115. 

Upon review of judgment the Conrt (Tones and Muttusawmi Ayyar, 
JJ.) reversed its decision, reported at I. L. R., 7 Madr., 54, in so far as 
it was therein decided that prior to 1865 the High Court had no power 
to execute a decree iu a partition suit between Hindu inhabitants of 
Madras by selling immoveable property situated in Chinglepnt District. — 
I. L. B., 7 Madr. 56. 
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Regulation of Criminal Proceedings. 

38 . And We do farther ordain that the proceedings in all cri- 

minal oases which shall be bronght before the said High Conrt of Judi- 
catare at Fort William in Bengal in the exercise of its ordinary 
original criminal jurisdiction^ and also in all other criminal cases over 
which the said High Conrt had jurisdiction immediately before the pub- 
licatiou of these presents, shall be regulated by the procedure and 
practice which was in use in the said High Court immediately before 
such publication, subject to any law which bus been or may be made in 
relutiou thereto by competent legislative authority fur India ; and that 
the proceedings in all other criminal cases shall be regulated by the 
Code of Criminal Procedure prescribed by an Act passed by the 
Governor- General in Council, and being Act No. XXV. of or by 

such further or other laws in relation to criminal procedure as may 
have been or may be made by such authority as aforesaid. 

As to Privy Council A^ppeaU. 

39 . And Wo do further ordain that any person or persona may 
appeal to Us, Our heirs and snccessors, in Our or their Privy Council, 
in any matter not being of criminal jurisdiction, from any final judg> 
xnent, decree, or order of the said High Court of Judicature at Fort 
William in Bengal made on appeal, and from any final judgment, 
decree, or order made in the exercise of original jurisdiction by a 
majority of the full number of Judges of the said High Court or of 
any Uivisiou Court from which an appeal shall not lie to the said High 
Court under the provision contained in the 15th clause of these pre* 
sents: Provided, in either case, that the sum or matter at issue is of the 
amount or value of not less than 10,000 rupees, or that such judgment, 
decree, or order, shall involve, directly or indirectly, some claim, demand, 
or question to or respecting property amounting to or of the valne of 
not less than 10,000 rupees ; or from any other final judgment, decree, 
or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare that the case is a fit one for appeal to 
Us, Our heirs or successors, in Our or their Privy Council : subject al- 
ways to such rules and orders as are now in force, or may from time 
to time be made, respecting appeals to Ourselves iu Council from the 
Courts of the said Presidency, except so far as the said existing rules 
and orders respectively are hereby varied ; and subject also to such 
further rules and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 

Note. 

The provision in sec. 5 of Act T1 of 1874 that where there are con* 
earvent deoisiong on facts, the case must, in order to give a right of appeal 
ta the Privy Council, involve some substantial qnestion of law, is not ultra 
vine of the power of the Indian Legislatare as being a oariailment of the 
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jurisdiction given to the High Courts by the Letters Patent, 1865, ol. 39. 
Clause 39 of the Letters Patent of 1865 does not rest its authority on the 
24 & 25 Viet., cl. 104, and was not inserted in pursuance of that Act ; con- 
sequently any power which it gives to admit an appeal to the Privy Coun- 
cil from a decision of the High Court on its Appellate Side, is not one of the 
powers which the High Court is, by the first part of sen. 9 of 24 25 Viet., 

cl. 104, commanded to exercMSo. Sinrtion 22 of 24 & 25 Viet., cl. 67, must 
bo read with sections 9 & 11 of 24 25 Viet., cl. 104.;By the express words 

of sec. 0 all previonsly existing powers wore reserved to the High Court pro- 
vided the Letters Patent did not interfere with them, and as to these powers 
the Governor-General in Council is expressly empowered to legislate. 
Even if therefore the power to admit an appeal to the Privy Council were 
conferred by the Letters Patent, under the authority of 24 and 25 Viet., cl. 
104, it was, not being a new power, subject to the legislative control of the 
Governor-General in Council. — I. L. R., 1 Cal. 432. 


40. And We do further ordain that it shall be lawful for the 
From interloi-utory jmlg- Judicature at Fort William 

moo**?- in Bengal, at its discretion, on the motion, or, 

if the said High Court bo not sitting, then for any Jndge of the said 
High Court, upon the petition of any party who considers himself ag- 
grieved by any preliminary or interlocutory judgment, decree, order, 
or sentence of the said High Court in any such proceeding as afore- 
said, not being of criminal jurisdiction, to grant permission to such 
party to appeal against the same to Us, Our heirs and successors, in 
Our or their Privy Council, subject to the same rules, regdations, and 
limitations as are herein expressed respecting appeals from final jndg- 
ineuts, decrees, orders, and sentences. 


41. And We do further ordain that from any judgment, order, or 
sentence of the High Court of Judicature at 

In criminal f Ac. i. inr-ii- • i j • 

J^ort William in Bengal, made in the exercise 
of original criminal jurisdiction, or in any criminal case where any 
point or points of law have been reserved for the opinion of the said 
High Court in manner hereinbefore provided, by any Court which has 
exercised original jurisdiction, it shall be lawful for the person aggriev- 
ed by such judgment, order, or sentence to appeal to Us, Our heirs or 
successors in Council : Provided the said High Court shall declare that 
the case is a fit one for such appeal, and under such conditions the said 
High Court may establish or require, subject always to such rules and 
orders as \\ e may, with the advice of Our Privy Council, hereafter make 
in that behalf. 


42. And We do further ordain that in all cases of appeal made 
At to tranireittion of ^^7 judgoient, order, sentence, or decree 

copiet of evidence, &c. High Court o£ Judicature at For-t 

William in Bengal to Us, Our heirs or successors, in Our or their Privy 
Gonncil, such High Coart shall certify and transmit to Us, Onr beira 
and successors, in Oar or their Privy Council, a trne and correct copy 
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of all evidence, proceedings, jadgments, decress, and orders bad or made 
in snob cases appealed, so far as the same have relation to the matters 
of appeal^ snch copies to be certified nnder the seal of the said High 
Court; and that the said High Conrt shall also certify and transmit to 
Us, Our heirs and successors, in Onr or their Privy Council, a copy 
of the reasons given by the Judges of snch Conrt, or by any of snch 
Judges, for or against the Judgment or determination appealed against. 
And We do farther ordain that the said High Court shall, in all cases of 
appeal to Us, Our heirs or successors, conform to and execute, or cause 
to be executed, such Judgments and orders as We, Onr heirs or succes- 
sors, in Onr or their Privy Oonncil, shall think fit to make in the pre- 
mises in such manner as any original judgment, decree, or decretal 
orders, or other order or rule of the said High Court, shonld or might 
have been execnted. 

Powers of Government to call for Records^ 

43. And it is Onr further will and pleasure that the said High 
Conrt of Judicatnre at Fort William in Bengal shall comply with snch 
requisitions as may be made by the Government for records, retnrns, 
and atatemenis, in such form and manner as such Government may deem 
proper. 

Powers of Indian Legislature preserved. 

44. And We do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers of the 
Oovernor-GenerRl in Council, exercised at meetings for the purpose of 
making laws and regulationsi and also of the Goyernor-General in cases 
of emergency nnder the provisions of an Act of the twenty-fonrth and 
twenty-fifth years of Onr reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. 

Asia Provisions of former Letters Patent. 

45. And it is Our further will and pleasure that these Letters 
Patent shall be published by the Goveruor-General in Council, and 
shall come into operation from and after the date on which effect shall 
have been given to them ; so much of the aforesaid Letters Patent 
granted by bis Majesty King George the Third as was not revoked or 
determined by the said Letters Patent of the fourteenth of May one- 
thonsand eight hundred and sixty-two, and is inconsistent with these 
Letters Patent, shall cease, determine, and be utterly void, to all intents 
and purposes whatsoever. 

In Witness whereof We have caused these Onr Letters to be made 
Patent. Witness Onrself at Westminster, the twenty-eighth day of De- 
cember in the twenty-ninth year of Our reign. 

(Signed.) C. ROMILLY. 
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LETTERS PATENT FOB ESTABLISHING A HIGH 
COURT IN THE N.-W. PROVINCES. 

Dated March 17 j 1806^ 

Victoria, by the Grace of God, of the United Kingdom of Great 
Recital of Acts Britain and Ireland, Queen, Defender of the 

Faith, to all to whom these presents shall come, 
greeting: Whereas, by an Act of Parliament passed in the twenty-fourth 
and twenty-fifth years of Our reign, intituled “ An Act for establishing 
High Courts of Judicature in India, it was, amongst other things, 
enacted that it should be lawful for Her Majesty, by Letters Patent 
Doder the Great Seal of the United Kingdom, to erect and establish a 
High Courtof Judicature at Port William in Bengal for the Bengal Divi- 
sion of the Presidency of Port William aforesaid, and that such High 
(Jourt should consist of a Chief Justice and as many Judges, not exceed- 
ing fifteen, as Her Majesty might, from time to time, think lit to ap- 
point, who should be selected from umong persons qualified as in the 
said Act is declared : Provided always that the persons who, at the time 
of the estahlishijieni of such High Court, were Judges of the Supreme 
Courtof Judicature, and permanent Judges of the Court of Sadr Diwani 
Adaial or Sadr Adalat of the same Presidency, should be and become 
Judges of such High Court without further appointment for that pur- 
pose, and the Chief Justice of such Supreme Court should become the 
Chief Justice of such High Court, and that, upon the establishment of 
such High Court as aforesaid, the Supreme Court and the Court of 
Siidr Diwani Adalat and ,SHdr Nizamat Adalat at Calcutta, in the said 
Presidency, should be abolished ; 

And that the High ('curt of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and ap- 
pellate, and all such powers and authority for and in relation to the ad- 
ininistralion of justice iu the said Presidency as Her Majesty might, 
by such Letters Patent as aforesaid, grant and direct, subject, however, 
to such directions and limitations, as to the exercise of original civil, 
and criminal jurisdiction beyond the limits of the Presidency-towns, as 
might be prescribed thereby ;and save as by such Letters Patent might 
be otherwise directed, and subject and without prejudice to the legis- 
lative powers in relation to the matters aforesaid of the Governor- 
General of India in Council, the High Court so to be established should 
have and exercise all jurisdiction, and every power and authority what- 
soever, in any manner vested in any of the Coarts in the same Presi- 
dency abolished under the said Act at the time of the abolition of such 
last-mentioned Court : 

11 lo 
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Aud whereas it is further declared by the said recited Act that it 
shall be lawful for Us by Letters Patent to erect and establish a High 
Court of Judicature in and for any portion of the territories within 
Her Mujesty^s Dominions in India, not included within the limits of the 
local jurisdiction of another High Court, to consist of a Chief Justice 
and such number of other Judges, with such qualifications as were by 
the same Act required iu persons to be appointed to the High Courts 
established at the said Presidencies, as We from time to time might 
think fit to appoint ; and that, subject to the directions of the Letters 
Patent, all the provisions of the said recited Act relative to High Courts 
aud to the Chief Justice and other Judges of such Courts, and to the 
Governor- General, or Governor of the Presidency in which such High 
Courts were established, shall, as far as circumstances may permit, be 
applicable to any new High Court which may be established in the said 
territories, and to the Chief Justice and other Judges thereof, and to 
the persons ad ministering the Government of the said territories : 

And whereas We did, npon full consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at Westminster, the fourteenth day of May in the twenty-fifth 
year of Our reign, in the year of our Lord one thousand eight hundred 
and sixty^two, did accordingly, for Us, Our heirs aud successors, erect 
and establish, at Fort William in Bengal, for the Bengal Division of the 
Presidency of Port AVilliain aforesaid, a High Court of Judicature 
which should be called the High Court of Judicature at Fort William in 
Bengal, aud did thereby constitute the said Court to be a Court of 
liecord : 

1. Now know ye that We, upon full consideration of the premises) 
EBtabliahmooi of High and of Our special grace, certain knowledge, 
Court. and mere motion, have thought fit to erect and 

establish, and by these presents We do accordingly, for Us, Our heirs 
and successors, erect aud establish, for the North-Western Provinces of 
the Presidency of Fort William aforesaid, a High Court of Judicature, 
which shall bo called the High Court of Judicature for the North-Wes- 
tern Provinces, and Wo do hereby constitute the said Court to be a 
Court of Record. 


2. And We do hereby appoint aud ordain that the said High 
Court of Judicature for the North-Western Pro* 
Constitution, &c, vioces shall, Until further or other provision shall 

be made by Us or Our heirs and successors in that behalf, in accord- 
ance with the said recited Act, consist of a Chief Justice and 
five Judges, the first Chief Justice being Walter Morgan, Esquire, and 
five Judges being Alexander Ross, Esquire, Wiliiaui Edwards, Esquire 
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William Roberts, Esqaire, Francis Royle Pearson, Bsqnire, and Charles 
Arthur Turner, Esqaire, being respectively qualified as in the said Act 
is declared. 

3. And We do hereby ordain thafc the Chief Jnstioe and every J adge 

of the said Uigh Court of Judicature for the 
Declaration of Jaugos. North-Western Provinces, previously to enter- 
ing upon the exec’''tion of the duties of his office, shall make and sub- 
scribe the following declaration before such authority or person as the 
Governor-General in Council may commission to receive it : — 

A, B,y appointed Chief Justice [or a Judge] of the High Court 
of Judicature for the North-Western Provinces, do solemnly declare that 
I will faithfully pi^rform the duties of my office to the best of my ability, 
knowledge, and judgment.’’ 

4 . And We do hereby grant, ordain, and appoint that the said 

High Court shall have and use, as occasion may 
require, a seal bearing a device and impression 
of Our Royal Arms, within an exergne or label surrounding the same, 
with this inscription, The Seal of the High Court for the North- 
Western Provinces/’ And We do further grant, ordain, and appoint that 
the said seal shall be delivered to and kept in the custody of the Chief 
Justice, and in case of vacancy of the office of Chief Justice, or during 
any absence of the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief Justice, 
under the provisions of section 7 of the said recited Act ; and We*do 
further grant, ordain, and appoint that whensoever it shall happen that 
the office of Chief Justice or of the Judge to whom the custody of the 
said seal be committed shall be vacant, the said High Court shall be 
and is hereby authorized and empowered to demand, seize, and take 
the said seal from any person or persons whomsoever, by what ways 
and means soever the same may have come to his, her, or their 
possession. 


5« And We do hereby farther grant, ordain, and appoint that all 

, writs, summonses, precepts, rules, orders, and 

Writs, &c., hbw to iBBne, ^ , 

other mandatory, process to be nsed, issued, or 

awarded by the said High Court of Judicature for the North-Western 
Provinces, shall run and be in the name and style of Us, or of Our 
heirs aud successors, aud shall be sealed with the seal of the said High 
Court. 


6* And We do hereby authorize and empower the Chief Justice of 
. the said High Court of Judicature for the 

North-Western Provinces from time to time, 
as occasion may require, and subject to any rules and restrictions which 
may be prescribed by the Governor-General in Couocil, to appoint so 
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IDBDJ and such clerks and other ministerial officers as shall be found 
necessary for the administration of justice^ and the due execution of all 
the powers and authorities granted and committed to the said High 
Court by these our Letters Patent. And We do hereby ordain that every 
such appointment shall be forthwith submitted to the approval of the 
Lieutenant-Governor of the North-Western Provinces, and shall be 
either conGrmed or disallowed by the said Lieutenant-Governor. And 
it is Our further will and pleasure, and We do hereby, for Us, Our 
heirs and sucoessors, give, grant, direct, and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and re- 
ceive respectively such reasonable salaries as the Chief Justice shall, from 
timr* to time, appoint for each office and place respectively, and as the 
Lieutenant-Governor of the North-Western Provinces, subject to the 
control of the Governor-General in Council, shall approve of : Provided 
always, and it is Our will and pleasure, that all and every the officers and 
clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, ro long as they shall hold their res- 
pective offices : but this proviso shall not interfere with or prejudice 
the right of any officer or clerk to avail l}im8elf of leave of absence 
under any rules prescribed by the Governor-General in Council, and to 
absent himself from tlie said limits during the term of such leave, in 
accordance with the said rules. 

An to Admission of Advocates, Valdls, Attorneys, 

7, And We do hereby authorize and empower the said High 
Court of Judicature for the North-Western Provinces to approve, 
admit, and enrol such and so many Advocates, Vakils, and Attorneys, 
ns to the said High Court shall seem meet ; and such Advocates, 
Vakils, and Attorneys, shall be and are hereby authorized to appear 
for the suitors of the said High Court, and to plead or to act, or to 
plead and act, for the said suitors, according as the said High Court 
may, by its rules and directions, determine, and subject to such rules 
and directions. 

8 . And We do hereby ordain that the said High Court of Judi-' 
catnre for the North-Western Provinces shall have pofver to make roles 
for the qualification and admission of proper persons to be Advocates, 
Vakils, and Attorneys-at-law of the said High ('ourt, and shall be.em* 
powered to remove or to suspend from practice, on reasonable cause, 
the said Advocates, Vakils, or Attorneys-at-law ; and no person what- 
ever, but such Advocates, Vakils, or Attorneys, shall be allowed to 
act or to plead for, or on behalf of, any suitors in the said High Court, 
except that any suitor shall be allowed to appear, plead, or act on his 
own behalf, or on behalf of a oo-suitor. 
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Civil Jurisdiction. 

9 . And W e do further ordain that the aaid High Court of J udicatnre 
Bxtraordinary origiual fo*" *^6 North-Western Provinces shall have 
jurisdiction. power to remove, and to try aDd/idetermine, 

as a Court of extraordinary oripfinal jurisdiction, any suit being or fal- 
ling within the jurisdiction of any Court, subject to its superintend- 
ence, when the said High Court shall think proper to do so, either oa 
the agreement of the parties to that effect, or for purposes of justice, 
the reason for so doing being recorded on the proceedings of the said 
High Court. 

10. And We do further ordain that an appeal shall lie to the said 

High Court of J ndicature for the North-W estern 

Counrof on Jinat iTrT«.iir- Provinces from the judgment (not being a sent- 
tinn to Hijrii Oonrt in its ence or Order passed or made in any criminal 
nj.iM llato jurisdKtiun. trial) of one Judge of the Said High Court or 

of one Judge of nny Division Court, pursuant to section 13 of the said 
recited Act, and that an appeal shall also lie to the said High Coart 
from the judgment (not being a sentence or order as aforesaid) of two 
or more Judges of the said High Court, or of such Division Court, 
wherever such Judges are equally divided in opinion, and do not amount 
in number to a majority of the whole of the Judges of the said High 
Court at the time being ; but that the right of appeal from other judg- 
ments of Judges of the said High Court or of such Division Court in 
such case shall be to Us, Our heirs or successors, in Our or their Privy 
Council, as hereinafter provided. 

Notes. 

To allow of an appeal to the High Court against the judgment of a Divi- 
sion Court, thcM-o must bo such a judgment on the part of all the Judges 
who may compose the Division Court as disposes of tho suit on appeal before 
it.— I. L. R., 1 Al. 31. 

Appeal given to the Full Court is not confined to tho point on which 
tho Judges of the Division Court differ. — 1 Al. 181. 

See I. L. R., 2 Al. 192, noted under see. 12 of the Limitation Act; 14 
Al. 22G, noted under sec. 206 of the Civil Pro. Code. 

11. And We do farther ordain that the said High (Jourt of Jndi- 
As to appeal from Courta catnre for the North-Western Provinces shall 

in the Proviuceg. ^ Court of appeal from the Civil Courts of 

the North-Western Provinces, and from all other Courts to which there 
is now an appeal to the Sadr Diwani Adalat, and shall exercise appel- 
late jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any laws or regulations now in force. 

12. And We do further ordain that the said High Court of Judi- 
As to infauts and luna- cature for the North-Western Provinces shall 

have the like power and authority with respect 
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to the persons and estates of infants, idiots, and' Innatics aritbin the 
North-Western Provinces, as that which is exercised in the Bengal 
Division of the Presidency of Fort William by the High Court of Judi- 
cature at Fort William in Bengal, bnt snbjeot’to the provisions of any 
laws or regulations now in force. 

Lava to le administered. 


13. And We do further ordain that, with respect to the law or 


By Itifjh Oourt in the 
exercieo of extraordinary 


equity to be applied to each case coming be- 
fore the Bald High Court of Ju'^icatnre for the 


original civil juriadiction. North-Western Provinces in the exercise of its 


extraordinary original civil jurisdiction^ snch law or equity shall, until 
otherwise provided, be the law or equity which would have been applied 
to such case by any local Court having jurisdiction therein. 


14. And We do further ordain that, with respect to the law or 


By High Court in the 
oxerciae of appellate juria- 
diction. 


equity and rule of good conscience to he ap- 
plied by the said High Court of Judicature for 
the North-Western Provinces, to each case 


coming before it in the exercise of its appellate jurisdiction, such law 
or equity and rule of good conscience shall be the law or equity and 
rule of good conscience which the Court in which the proceedings in 
such case were originally instituted ought to have applied to such case. 


Criminal Jurisdiction, 


15. And We do further ordain that the said High Court of Judi- 

cature for the North-Western Provinces shall 
original juris- have ordinary original criminal jurisdiction in 
respect of all snch persons within the said Pro- 
vinces as the High Court of Judicature at Fort William iu Bengal shall 
have criminal jurisdiction over at the date of the publication of these 
presents ; and the criminal jurisdiction if the said last-mentioned High 
Court over such persons shall cease at^such date : Provided, neverthe- 
less, that criminal proceedings which shall, at such date, have been 
commenced in the said last-mentioned High Court, shall continue as if 
these presents had not beeu issued. 

16. And We do further ordaiu that the said High Court of Judi- 

Jurisdiction asto persons. *1“® North-Western Provinces, in the 

exercise of its ordinary original criminal juris* 
diction, shall be empowered to try all persons brought before it in due 
course of law. 


17. And We do further ordain that the said High Court of Jndi- 
Exfcraordinary original cature for the North-Western Provinces shall 
Jariadioucm. extraordinary original criminal jurisdic- 

tion over all persouB residing in places within the jurisdiction of any 
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Court now sabject to the saperintendence of the Sadr Nizama^^dalat, 
and shall have authority to try at its discretion any such persona 
brought before it on charges preferred by any Magistrate or other 
Officer specially empowered by the Government in that behalf. 

18* And We do farther ordain that there shall be no appeal to 
No appeal from Conrt ex- said High Court from any Bontence or order 
erciuDg origiaul jurisdic- passed or made iu any criminal trial before the 
Coarts of original criminal jurisdiction which 
may be consti toted by ohe or more Judges of the said High Court. But 
it shall be at the discretion of any such Court to reserve any point or 
points of law for the opinion of the said High Court. 

19* And We do further ordain that, on snch point or points of 
As to review of cases on law being SO reserved as aforesaid, the said 
poiutaof lawroaerved. High Gourt shall have full power and authori- 
ty to review the case, or ^nch part of it as may be necessary, and 
finally determine such point or points of law, and thereupon to alter the 
sentence passed by the Court of original jurisdiotion, and to pass such 
judgment and sentence as to the said High Court shall seem right. 

20< And We do farther ordain that the said High Conrt of Jndi- 
As to api>eai8 from Courts cature foT the North- Western Provinces shall 
io tbe Provincoa. ^ Court of appeal from the Criminal Courts 

of the said provinces and from all other Courts from which there is 
now an appeal to the Court of Sadr Nizamat Adalat for the said Pro- 
vinces, and shall exercise appellate jurisdiction in snch cases as are sub- 
ject to appeal to the said Court of Sadr Adalat by virtue of any huw 
now in force. 


2^ And We do farther ordain that the said High Court shall be 
As' to hearing of referrod a Gourt of reference and revision from the 
caaes.&c. Criminal Courts subject to its appellate juris- 

diction, and shall have power to hear and determine all such cases re- 
ferred to it by the Sessions Judges or by any other Officers now autho- 
rized to refer cases to tbe Court of Sadr Nizamat Adalat of tbe North- 
Western Provinces, and to revise all such cases tried by any ofiicer or 
Court possessing criminal jurisdiction as are now sabject to reference to, 
or revision by, the said Court of Sadr Nizamat Adalat. 

22. And We do farther ordain that the said High Court shall 
Aa to the transfer of a power to direct the transfer of any crimi- 

case from one Court to an- nal case Of appeal from any Court to any other 
Court of equal or superior jurisdiction, and 
also to direct the preliminary investigation or trial of any criminal case 
by any Officer or Court otherwise competent (jp investigate or try it> 
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though such case belongs in ordinary coarse to the jarisdiction of each 
other Officer or Court. 


Indiun I’onal Code. 


Act under which Punishments to be injlictech 
23* And We do farther ordain that all persons broa^ht for trial 
before the said High Court of Judicature for 
the North-Western Provinces, either in the ex- 
orcise of its original jurisdiction, or in the exercise of its jarisdiction as 
Cl Court of appeal, reference, or revision, charged with any offence for 
which provision is made by Act No. XLV. of 1860, called the ‘‘ Indian 
Penal Code,'' or by any Act amending or excluding the said Act that 
may have been passed prior to the publication of these presents, shall 
be liable to punishment under the said Act or Acts, and not otherwise. 

Exercise of Jurisdiction elsewhere in other places bif way of 
Circuit or special Commission, 

24« And We do further ordain that, whenever it shall appear to 
the Lieutenant- Governor of the North-Western Provinces, subject to the 
control ol the (iovernor-General in Council, convenient that the juris- 
diction and power, by these Our Letters Patent, or by the recited Act, 
vested in the said High Court, should be exercised in any place within- 
the jurisdiction of any Court now subject to the superintendenco of the 
Sadr Diwani Adulator the Sadr NizamaC Adalat of the North-Western 
Provinces other than the usual place of sitting of the said High Court, 
or at several such places, by way of circuit, the proceedings in cases 
before the said High Court, at such place or places, shall be regulated 
by any law relating thereto which has been or may be made by com- 
petent legislative authority for India. 


Testamentary and Intestate Jurisdiction. 

25. And Wo do further ordain that the said High Court of Judi- 
cature for the North- Western Provinces shall have the like power and 
authority as that which is now lawfully exercised within the said Pro- 
vioces by the said High (\nirti)f Judicature at Fort William in Bengal, 
in relation to the granting t)f probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and ail other 
effects whatsoever of persons dying intestate ; and that the jurisdiction 
of the said last- mentioned High C'ourt in relation thereto shall cease 
from the date of the publication of these presents ; Provided always 
that any proceedings already commenced in relation to any of the mat- 
ters aforesaid in the said last-mentioned High Gourb shall continue as 


if these presents bad not been issued : Provided also that nothing in 
these Letters Patent contained shall interfere with the provisions of any 
law which has been made by competent legislative authority for India 
by which power is given to auy other Court to grant such probates and 
letters of administration. 
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Matrimonial Jurudiction, 

26* And We do further ordain that the said High Court of judi- 
cature for the North-Western Provinces shall have jurisdiotion, within 
the said Provinces, in matters matrimonial between Our subjects pro- 
fessing the Christian religion : Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction 
in matters matrimonial by any Court not established by Royal Charter 
within the said Provinces lawfully possessed thereof. 

As to Powers oj single Judges and division Courts. 

27. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature for the 
North-Western Provinces, in the exercise of its original or appellate 
jnrisdiction, may be performed by any Judge, or by any Division Coart 
thereof appointed or constitnted for such purpose, under the provisions 
of the thirteenth section of the aforesaid Act of the twenty-fourth and 
twenty-fifth years of Our reign ; and if such Division Court is compos- 
ed f or more Judges, and the Judges are divided in opinion as to 
the oecision to be given on any point, such point shall be decided ac- 
cording to the opinion of the majority of the Judges, if there shall be 
a majorify, but if the Judges should be equally divided, then the 
opinion of the senior Judges shall prevail. 

Regulation of Civil Proceedings. 

28« And We do further ordain that it shall be lawful for the said 
High Court of Judicature for the North-Western Provinces, from time 
to time, to make rules and orders for the purpose of adopting, as far 
as possible, the provisions of the Code of Civil Procedure, being an Act 
passed by the Governor-General in Cuniicil, and being Act No. VIII. 
of and the provisions of htiv law which has been or may be made, 

amending or altering the same, by competent legislative authority for 
India, to all proceedings in its testamentary, intestate, and matrimonial 
jnrisdictions respectively. 

Regulation of Criminal Proceedings. 

29* And We do farther ordain that the proceedings in all criminal 
cases which shall be bronghc before the said High Court, in the exer- 
cise of its ordinary original criminal jurisdiction, shall be regulated by 
the procedure and practice which was in use in the High Court of 
Judicature for Fort William in Bengal immediately before the publi- 
cation of these presents, subject to any law which has been or may be 
made in relation thereto by competent legislative authority for India ; 
and that the proceediugs in ail other criminal cases shall be regulated 
by the Code of Criminal Procedure, prescribed by an Act passed by the 
II 16 
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Governor-General in Conncil, and beings Act No. XXV of 1861, or by 
such further or other Jaws iu relation to criminal procedure as may 
have been or way be made by such authority ns aforesaid. 

As io Appeals to the Privy Council, 

30. And We do further ordain that any person or persons may 
appeal to Us, Our heirs and successors, in Our or 
Appeal**. tlieir Privy Council, in any matter not being of 

criminal jurisdiction, from any final judgment, decree, or order of the 
said High Court of Judicature for the North-Western Provinces, made 
on appeal, and from any final judgment, decree, or order made in the 
exercise of original jurisdicdioii by Judges of the said High Court, or 
of any UiviMori Court from which an appeal shall not lie to the said 
High C'onrt iitider the provisions contained in the 10th clause of these 
preHt nts : Provided, in either case, that the sum or matter at issue is 
of the umotinl or value of not less than 10,000 rupees, or that such 
judgment, decree, or order shail involve, directly or indirectly, some 
claim, demand, or question to c r respecting propt rfy arnountirig to or 
of llie value Of not less than 10,000 rupees, or f rom any other final judg- 
ment, decree, or oi%ler made eith* r on appeal or orluM’wise as aforrsaid, 
when the said High siiall declar*- that the case is a fit one for ap- 

peal to Us, Onr heirs or successors, in Our <»r their Privy ( ^>uncil : 
subject always to such rules and onlers as an* now in ft ree, <»r may 
from time t«» Mine he made, respecting appeals to Ourselves in (.*ouncil 
from the Courts of the said Pr*»vinces, except so far as the said existing 
rules and orders respectivtdy are hereby varied ; and subject also to 
Huch further rules and orders as We may, with the advice of Our Privy 
Councib hereafter make in that behalf. 

31 . And We do further ordain that it shall ho lawful for the said 
From inirrliuMJion- jua,:. lUgh Court of ♦Judicature for the North- 
Western Provinces, at its discretion, on tho 
motion, or, if the said JligU Court he not sitting, then for any Judge of 
the said High (\)iiit, up«ni the petition of any party wiio cunsidera 
himself uggi ieved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High (\»urt, in any such proceeding as 
aforesaid, not being of criminal jurisdiction, to grant permission to such 
party to a}'peal ag«»iiist tlie same to Us, Our lieirs and successors, ia 
Our or their Privy i^»uncil, subject to the same rules, regulations, and 
iimitutious us are herein expressed respecting appeals from final judg- 
ments, decrees, onieis, and sentences, 

32. And We do further ordain that from any judgnfient, order, or 
, . , sentence of the said High Court of JudicaturA 

ior the North- estern Provinces, made id the 
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exercise of original criminal jurisdiction ^ or any criminal case where 
any point or points of law have been reserved for the opinion of the 
said High ('onrtia manner hereinbefore provided, by any Court which 
has exercised original jarisdictiou, it shall be lawful for the person 
aggrieved by such jiidguient, order, or sentence to appeal to Us, Our 
heirs and successors in Council : Provided the said High Court shall 
declare that the case is a tit one for such appeal, and under such con- 
ditions as to the Hi;'!] Court may establish or require, subject always 
to such rules and orders as We may, with the advice of Our Privy 
Council, hereinafter make in that behalf. 

33. And We do fnrtlier ordain that, in all cases of appeal made 
An to tranemiHsion of ^rom any judgment, order, sentence, or decree 

©ridonre Ac. of the sail! High Conrt of Judicature for the 

North-Western Provirices, to Us, Onr heirs or successors, in Our or their 
Privy Council, such High (^mrt shall certify and transmit to Us, Our 
heirs and successoi-'i, in Our or their Privy Conticil, a true and correct 
copy of fill evidence, proceedings, jmlginenta, ilecrees, and orders had 
or made in Fuch cases appealed, ^(^ far as tlio shuib liave relation to the 
matters of appeal, such copies to bt^ certified under the seal of the said 
High Court ; auJ tiiat the saitl IIigh (-ourt shall also c<‘riify and transmit 
to Us, Our heirs and successors, in Onr or their IVivy Ctnincil, a copy of 
the reasons given by the Judges of such Court, or by any of such Judges, 
for or against the jndgimjnt or determination appealed against. And 
We do fur; her ordain that the said High Court shall, in all cases of ap- 
peal to Us, Our heirs or sucoessois, conform to and execute, or cause to 
be executed, such judgments and orders as We. Our heirs or siicccssorfl, 
in Our or their Privy Council, shall think fir, to makB in thn premises, 
in such manner as any original judgment, d- cree,, or tlecrelai orders, or 
other order or rule of the said High Court, should or might hava been 
executed, 

/V?tvr of Government to rail for I^ernrds, d’*r. 

34. And it is Onr further will and pb^asuro that tlm said High 
rV>nrt cjf Jndicatnrr^ for the North-Western Pn^vinces shall comply with 
such reqnis tions as may ho inadB by the Governrni nt for rcc rds, rn- 
turiis, and sf.aternents in such ff>rin and manner as such (joverninont 
may deem f-roper. 

Powers of Indian Legislature preset red. 

35. Anil We do further ordain and declare that all the provisions 
of these Oar L^-tters Patent are subject to the legislative powers of the 
Governor-General in Council, exercised at meetings for the purpose of 
making laws and regulations, and also of the Governor General in cases 
of emergency under the provisions of an Act of the twenty-fourth and 
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twenty-fifth years of Oar reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. 

In witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the seventeenth day of March 
in the twenty ninth year of Our reign. 

By warrant under the Queen's Sign Mannal. 

(Signed) C. ROMILY. 

LETTERS PATENT FOR THE ESTABLISHMENT OF 
HIGH COURTS AT MADRAS AND BOMBAY. 

With reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr. Broughton has the following 

*‘Tho new Letters Patent for the High Court at Madras are of the 
same date, and similar in all rospects, to that for the High Court at Fort 
William, mutttU mutandis. The preamble states that the Court consists 
of a Chief Justice and five .ludges, as provided in the former Charter, 
and that that tinmber is continued. By section 11 the local limits of the 
ordinary original civil jurisdiction of the Court are to be such * as may, 
from time to time, he declared and prescribed by any law made by the 
Governor in Council, and until some local limits shall be so declared 
and prescribed within the limits of the local jurisdiction of the said 
High Court at Madras, at the data of the publication of these presents,’ 
Ac. Section 22 gives the High Conrt ordinary original criminal juris- 
diction, within the local limits of its ordinary original civil jurisdiction, 
and also in respect of ail such persons beyond such limits over whom the 
said High Court of Judicature at Madras shall have criminal jnrisdic* 
tioD at the date of the publication of these presents. Section 34 is as 
follows: ‘And We do further ordain that the said High Court of Judica- 
ture at Madras shall have the like power and authority as that which 
may now be lawfully exercised by the said High Court in relation to the 
granting of probates of last wills and testatnonts, and letters of adminis- 
traiiou of the goods, chattels, credits, and all other effects whatsoever 
of persons dying intestate, whether within cr without the Presidency 
of Madras : Provided,’ &c. (as in the Bengal Letters Patent). In other 
respects, the Letters Patent are the same, having reference to the re- 
marks made in regard to the former Letters Patent for the Conrt at 
Madras.'’ 

“ The new Letters Patent for the High Conrt at Bombay are of 
the same date. The preamble states that the Court consisted of the 
Chief Justice and six Judges, as provided in the former Charter, and 
that that number was increased to seven on the 6th July 1863, which 
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somber is continued. By Bection 11 tbe local limits of the ordinary 
original civil jurisdiction of the Court are to he such ^as may, from time 
to time, be declared and prescribed by any law made by the Governor 
in Conncil, and nntilsome local limits shall be so declared and prescrib- 
ed witbin ihe limits of the local jurisdiction of the said High Court at 
Bombay, at the date of the publication of these presents’, &c. Section 
22 gives the High Court ordinary original criminal jurisdiction within 
the local limits of its ordinary original civil jurisdiction, * and also in 
respect of all such persons beyond snch limits over whom the said High 
Court of Judicature at Bombay shall have criminal jurisdiction at tbe 
date of the publication of these presents.’ Section 84 is the same as 
section 34 of the Madras Letters Patent. In other respects, the Letters 
Patent are tbe same, mutatis mutandis, as those of the other Presi- 
dencies.’’ 
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» Geo. IV., o. 73. 


ST AT. II & 12 VIC., C. 21. 

Jn Act to consoUiIate and amend the Laws relating to Insolvent 
Debtors in India. \9th June 1848.'] 

Whbkeas an Act was passed in the Ninth Year of the Beign of His 
late MajVstj Kin^ Georf^e the Fourth, intituled 
An Act to provide for the Relief of Insolvent Deh^ 
tors in the East Indies nntil the First Day of March One thousand eight- 
hundred and thirtg-ihree : And whereng a certain other Act was passed 
in the Second Year of the Beign of His late Majesty King William the 
Fourth, intituled An Act to ro7?fm?/e, until the 
3 Won. lA., c. 43. Pirst Dag of March One thousand eight hundred 
and thirty-six^ an Act of the Ninth Year of IJis late Majesty for the Relief 
of Insolvent Debtors in Indiay whereby the said last-mentioned Act was 
continued in force until the first day of March One thousand eight 
hundred and thirty-six : And whereas a certain other Act was passed 
in a iSessiori of Parliament holden in the Fourth and Fifth Years of 
the lleigD of flis late Majt^siy King William the FiUirth, intituled An 
Actio amend the LawtS relating to Insolvent Deb* 
tors in India : And wfjereas by an Act passed 
in a Session of Parliament holden in the Sixth and Seventh Years of 
the Heign of His lute Mej^'sty King William 
the Fourth, intituled An Act to continue until 
the First Day of March One thousand eight hundred and thirfy-ninCy and 
from thence to the End of the tluf/i next Session of Parliament y the several 
Acts relating to Insolvent Debtors in Indiay tlie firsb-mefitioned Act, as 
amended by the said Act of the Session of the Fourth and Fifth Years 
of the UeigD of His late Majesty King William the Fourth, was conti- 
Dued in force until the first day of March One tliousand eight-hundred 
aod thirty-nine, and from thence to the end of the then next Si-ssion 
of Parliament : And whereas by a certain other Act of Parliam.^it 
passed in a Session holden in the Third and 
8A4Vio., C.80. Fourth Years of the Reign of Her pr^-sent Ma- 

jesty, intituled An Act to continue until the First Dag of ^iarch One 
thousand eight hundred and forty- fivey and from thence to the End of the 
then next Session of Parliament^ the several Acts relating to Insolvent 
Debtors in India, the said Acts of the Ninth Year of the Ueigu ot Kiug 
George the Fourth, and of the Session of the Fourth and Fifth Years 
of the Reign of King William the Fourth, were continued until the 
First Day of March Ooe thousand eight hundred and forty-five, and 
from thence until the end ot the then next Session of Parliament : And 


4 AS Win, IV., o. 70. 


6 A7 Wm. TV., c. 47. 
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wbereas bv a certain other Act of Parliament passed in a Session holden 

9 A 10 V 14 Ninth and Tenth Years of Her present 

1C., c. . Majesty, intitnlHl Am Act to continue until the 

first day of March One thousand eight hundred and forty-seven^ and 
from thence to the End of the then next Session of Parliament^ the 
several Acts relatina to Insolvent Debtors in India^ the said Acts of the 
Ninth Ycjir of t)ie Kt'i;^n of Kiri^r George the Fourth, and of the Ses- 
sion of tht* Fourth and Fifth Years of the Rei^m of King William the 
Fourth, w^-re coi. tinned until the First Day of March One thousand 
eight hundred aud forty-seven, and from thence to the end of the 
then next Session of Parliament : And where- 
c. 73 4 A 5 Will. IV o. expedient to consolidate the provisions 

79 , ainl 9 it 10 v.c , V. 14 , of the said Acts into one Act, and to amend 

Luws relating to Insolvent Debtors in 
India : Be it ihorefore enacted by the Queen’s most Ex(?ellent Majesty, 
by and with the advice and consent of the Lords {Spiritnal and Tem- 
poral, and C'ommouH, in tills present Parliament assembled, and by the 
authority of liie same, that the said Acts of the Ninth Year of the 
Keign of Kiog (jieorge the Fourth, and of the ISossioii of the Fourth 
and Fifth Years of the Reign of King William the Fourth, shall be 
and tlie same are hereby continued until the Thirty-first Day of July 
One thousand eight hundred and forty-eight, aud that from and after 
that day the same, and also the said Act of the Session of the Ninth and 
Teuih Years of ilie Reign of Her present Majesty shall be and stand 
repealed. [ Urpeuied, btat. Law Rev. Act l£575, aud Act XI Y. of 1870 ] 


2. And be it enacted that the Courts established under the first 
CourtH ostuhiinhinl under recited Acts for the relief of Insol- 

9 Uei.. IV . r. 73. lo: Uh. vent Debtors in the Jiast Indies shall be con- 

litff (d Jt.M-U'frit iJi'hfurM, j 1111 ..u/i . fu 

ci»ii:iniu a wi u Hume tiuued and shall continue to be (/ourts of Ke- 
powers ae hoM L..for o. cord With all the game powers as heretofore, 
and each shall continue to be styled “ The Court for the Relief of In- 
Folvent Dehiois/’ and to be holden before any one Judge of the Sup- 
reme Courts of Judicature at Calcutta, Madras, and Bombay, respec- 
tivrly, within the respective limits of the said Towns of Calcutta, 
Madras, ami Bombay, and that ail the officers of the said Courts res- 
pectively now established for the Relief of Insolvent Debtors in the 
East Indies sbail be, until removed under the provisions liereinafter 
contained, the officers of the said Courts hereby continued respective- 
ly, and that all rules and orders not repugnant to the provisions of 
this Act now in force in the said Courts respectively, and all tables of 
fees now in force therein, shall, until the same are varied or repealed, 
continue iu force in like manner to ail intents and purposes as if the 
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Acts io force viib respect to insolvent debtors before this Act comes 
into operaiiou bad been contiooed bj this Act. 

3. And be it enacted that a Court for the Relief of Insolvent 
1 court for Relief of In- Debtors shall be holdon once a month at least 
•cilverit ivbtore to b« Iml- tbroa|{hout the year, and oftener, if need be, in 

in CnlcuttH. end hs often Calcutta, and so often as may be fonnd neces- 
M found nwreKMHry in Mud- gary within the Towns of Madras and Bombay, 
o“ JudK.***!.'” ’’tile by any one Juilge of the said Snprenae Courts 

ti?e Supreme Courts. of Judicature respectively; and it shall be law- 

ful for each of the said Courts to sit for the despatch of business at one 
and thesarne time with the said Supreme Court of its Presidency ; and 
every advocate and attorney of the said Supreme Courts at Calcutta, 
Madras, aud Bombay, respectively, shall be entitled to practise iu the 
way of his profession in the Court for the Relief of Insolvent Debtors 
of that Presidency, and no other persons shall practise as advocates or 
attorney a in the said Courts for the Relief of Insolvent Debtors ; and 
the said Supreme Courts of Judicature respectively shall have power 
RuIm for pro, i^odinf^. from time to time to make rules to regulate the 
sod ubloa uf feeii. proceedings of the Courts hereby continued 

for the relief of Insolvent Debtors to he hoUleo within their respective 
jnrisdictiooH,aod from time to time to vary and repeal, in whole or in 
part, any of the rules and orders aud any table of fees now iu force in 
the said ('ourts respecrively for the iielief of Insolvent Debtors in the 
East Indies, and especially to provide in what manner notice shall be 
given to the creditors of parties applying for relief under this Act, and 
in what cases besides those mentioned in this Act costs may be award- 
ed, and shall prepare and cause to be sealed with their respective 
seals a sufficient and proper list of fees to be charged and received by 
the officers of the said Courts for the Relief of Insolvent Debtors of 
their respective Presidencies, and shall certify under their seals, and 
transmit to the President of the Board of Commissioners for the 
Affairs of India, copies of such rules and lists of fees to he laid before 
Her Majesty for Her Royal approbation, correction or revision ; and 
other copies of the same shall at all times be fixed in conspicious 
places in the Courts for the Kelief of Insolvent Debtors ; and no other 
fee or gratuity shall be received or taken by any officer or attorney of 
such last-mentioned Courts, on any pretence whatsoever, except such 
as shall be specified iu such lists. 

4« And be it enacted that Her Majesty’s Supreme Courts of Ju- 

Pow.rto8npmn.Courta Caicntta, Madras, and Bombay, res- 

io renov« and Hi^point offi- peotiveiy, shall have power from time to time 
toW any of the odBccrs of the Conrts here- 

by oonlioaed as the Coarts for the Belief of 
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Insolvent Debtors within their respectivePresidencies, fend to make such 
rednctioDS in the nninber and in the emoluments of snch officers as may 
be practicable! and to them shall seem fit, and from time to time to ap- 
point snch persons as may be necessary to transact the business of such 
Courts! and from time to time to annul all or any of such appointments, 
and to reduce the number of such officers in cose the number of the 
same may be conveniently reduced ; and that each of the said Courts 
Records kc to bo seal- hereby coutiuued shall cause to be sealed with 
od with the seal uf the the seal of the Said Court all such records^ 
proceedings, documents, and copies of the same 
as are hereinafter expressly required to be so sealed, and such other re- 
cords, proceedings, docnmants, and copies of the same, as the said Court 

Power to Court to ad. 

journ aittiijga, adiuioiijter Courts respectively may adjourn any of their 
oaths, Ac. sittings from time to time, and to such time 

as may be requisite, and shall have power to administer oaths or, in 
the case of such persons as shall object on the ground of any religi- 
ous or conscientious scruples to take an oath, solemn affirmations, and 
shall examine all parties and witnesses upon oath or such solemn affir- 
mation for the purposes of this Act ; and the said Courts respectively 
Oonru to i,.ro tho ..me sjiall bave the like powers of issniug commis- 
power to iasiio coininiasi- sious to take evidence as now are or may ha 
rf*'„wl«nw'«u"wUne."« l»ereafter possessed by tbe Supreme Oonrts res- 
andprodaciionof bo<)kt»,Ac., pectively of their several Tresidencies, and 

«I^oTl,‘'^verro ‘>“''® ‘^•>® ''’^® powers of compelling the at- 

CommifHiiotK^rft of ifutikni- tendance of the insolvent and all other par- 
jAi under 6 tret). IV., < .16, when their attendance may 

be deemed requisite by the said Court, and of all witnesses or any 
other persons who may be able to give any information respecting the 
debts, estates, and effects of such insolvent, before tlie said Courts 
respectively, or before any officer of the said Courts respec- 
tively, and of requiring and compelling tbei prodnetion of book.«, 
papers, and writings, as now are or may hereafter he possessed 
by the Sapreme Courts respectively of the respective Presidencies, 
or as are given to Commissioners of Bankrupts by an Act passed 
in the 8ixth \ ear of the Reign of His late Majesty King George 
the Fourth, intituled An Act to amend the Ijaws relating to Ban* 
hrupU ; and each of the said Courts hereby continued for the 
Relief of Ineolvent Debtors shall have power to order any prisoner 

Powur to Coart* to or- ^hose estate shall be vested in any assignee 
dcr primers to be brought under the provisions of this Act, or of any of the 
up as o ten as requisite; bcreiobefore referred to, or any prisoner 

who shall be a necessary and material witness iu any matter pending in 
II 17 
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the said GonH^ to be brought before the said Court or officer as often as 
shall be reqniHite, which order alone shall be a sufficient authority and 
protection to the gHoIer or officer or person in whose custody he may be 
for the productiou of such prisoner ; and each of the said Courts shall 
have the power of fiuiug in a surninary wa}', and of eommittiug until 
such hue be paid, or of committing in the first 
jiernons jrinlry of roo lustance Without filling, all persons guilty of 
ioiti])t ; iirid to fine uiid contempt of the Said Court, and of fining in a 
lemove summary way, and of removing, any of the offi- 

cers of the said Courts who shall he guilty of negligence, wilful or 
necBBsary delay, or other iniHconducl : J^rovided always that the said 
^ , , C<)urtB for the llelicf of Insolvent Debtors 

CourtH not to nwntd 

eoHts eicApi iu cermin bhail not have the powt r of awarding costs 
against any person, except in cases in which 
it is expressly permitted by this Act, or in which it shall be expressly 
permitted by any rules which shall be tnnde by the said iSupreme Caiurts 
respectively as to costs to be awarded in the said Courts for the lielief 
of Insolvent 1 ebtora respectively. 


Vorsona inijuiHonod for 
debt P or iiiHoivtMtt ( ircuiii* 
ptaiteoa may peiit.ion iho 
Couit for loliof iu‘<;ordiii^ 
to tlio foriiiH ill I Im^ Sc'lio- 
dulep (A) or (It) to this 
Art. 


5. And be it enacted that from and after tbe time appointed for 
this Act to take elTecl, any person who shall 
he in prison within the respective limits of the 
Towns of Calcutta, Madras, aud Bombay, upon 
uuy process whatsoever, for or by reason of 
any debt, damages, costa, or money which puch 
person is solely or jointly with any other liable 
to pay, or for or by reason of any contempt of any t'ourt whatsoever 
for non-payment of money only, or of costs taxed or untaxed, either 
ordtM-ed to he paid, or to the psiymeiit of which such person would be 
liable in clearing such contempt, or in any manner in consequence of 
or by reason of such contempt, or who shall reside within the jurisdic- 
tion of any cd the Cupreine Courts atC'alcutta, Madras, and Bombay, 
respectively, nnd, being indebted on account of any such liability as 
aforesaid, shall be in insolvent circumstances, may at any time apply 
by petition to the Court for the Relief of Insolvent Debtors within the 


Presidency where such insolvent debtor shall then be, for the benefit 
of vhe provisions of this Act, which petition may he iu the form in the 
{Schedule (A) totliis Act, or the Schedule (B) to this Act (as the case 
may require), with such additions and variations as may be necessary 
to adapt it to the particular case ; aud such petitiou shall be subscrib- 
ed by the said prisoner, aud shall forthwith be tiled in the said Court 
to which it shall be preseuled ; and if any such person as aforesaid 
shall be jointly indebted, it shall be lawful for them to apply jointly 
by petitiou, iu buch muuuer as is hereiubefore meutiouedy and under 
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such joint petition the joint estate and the separate estates of such 
petitioners shall be dealt with and distributed. 

Note. 

The words “ reside” in sec. 5 of the Insolvent Act, when applicable 
to the insolvency of tradois, includes an occupation for the purpose of 
trading, whether or not accompanied by sleeping or dwelling. — 11 B. L. 
R , 254. 

6. And be it enacted that where any such petition for relief ns 

is aforesaid shall bn presented by any such 
deUvet^in nchTdiflr \n insolvent to the sliid Court for the Relief of 
the form in Sciiodnie (i ). Insolvent Debtors, the party presenting the 
petition, at the same time, or within such further time as the said 
Court may deem reasonable, shall deliver into the ('ourt a schedule in 
the form in the Schedule (C) to this Act annexed, with such additions 
and variations as may be necessary to adapt it to the particular case, 
containing a full and true description as to all matters and things re- 
quired to be set forth therein, so far as the same can be described or 
setfortli, and the said schediiie shall he subscribed by such petitioner, 
and shall forthwith he filed in the said tN)u'i*t. 

7. And he it enacted that upon the filing of any such petition 
as is aforesaid, it shall he lawful for the said 
Court, and the said Court is hereby authoriz- 
ed and required, to order that all the real and 
personal estate and effects of suesh petitioner, 
whether within the territories within the 

liinifs of rlj»* ( ’barter of the K ist India Ci»rnpany or wir.liout, except 
the weautig Mpnarel, htMidiriir, and other such necessaries of such peti- 
tiotoT arui his fainilv, and tlie working tools and iin nlernents of such 
priitioTiMp and his family, not exceeding in the whole the value of 
Company's rupees three hundred for each petilioner with his family, 
and ail debts due to liiin, in.d ail the future estate, right, title, inter- 
est, and trust of ilie said petitioner in or to any real or fiersonal 
estate or efiects within or witfiout the said territories whicdi such peti- 
tioner inny purchase, or wliich may revert, descend, be devised or be- 
qneatlietl. <.r come to him, and all debts growing due to him before 
ifi^" t’oiiri sliali have made its or(J»‘r in the nature of a certificate as 
hereinafter mentioned, do vest in the Official Assignee for the time 
being of the said Court, and that ali hooks, papers, df(Mis, and writ- 
ings lu any way relating to such petitioner's estate ami efi'-cta in his 
possession, or under his custody or control, shall be deposited with 
such .\ssignee ; and such or i-r shill be erjler*-d of record in the said 
Court, and such notice thereof shall be published as the said Court 
Order to rcUte b^ck to 5 order, when so made, 

filing of i>eiiiioD. shall, by virtue of this Act, relate back to and 


I’non filing of proi;i,,Ti, 
Coiirf iiifiy uidiT iIm* n‘al 
and tn*. 

t‘i b" in 

Ottb’iMl it-H Court, 

filiall Uiit'ct. 



132 


INSOLVENT DEBTORS ACT. 


take effeot from the filing of the said petition, and shall instantly, and 
ivithont any conveyance or assignment, vest all the real and personal 
estate, effects, and debts as aforesaid in the said Official Assignee, who 
shall have foil powers for the recovery thereof, and shall hold 
and stand possessed of the same for the pur- 
poses and in manner hereinafter mentioned : 
Provided always that, in case, after the 
making of any such vesting order, the petition 
of any such petitioner shall be dismissed by 
the said Court, such vesting order made in 
pursuance of such petition shall, from aud after such dismissal, be nnll 
and void to all intents and purposes : l^rovided also that, in case any 
such vesting order as aforesaid shall become null and void by the dis- 
missal of such petition, all acts theretofore done by any Assignee or 
other person acting under his authority according to the provisions of 
this Act shall be good and valid, and no action or suit shall be commen- 
ced against any such Assignee, nor against any person duly acting 
under his auti- ^rity, except. to recover any property of such petitioner 
detained after an order made by the said Court for the delivery there- 

of, and demand made thereupon ; 

Notes. 

The plaintiffs iiiKtituted a suit against P. and Co. on the 13th May 
for the recovery of a huiii of money with interest, and on the 15th idem ob- 
tained a prohibitory order for au attachment before judgment under sec. 
81 of tho Civil Procedure Code, under which they attached P. and Go’s 
right, title, and interest in tho property in which they carried on business, 
the attachment being made on tho I7th idem. P. and Co. wore, on the l20th 
idem, adjudicated insolvents on tho petition of the Agra Bank, and on the 
same day a vesting order was made vesting the estate aud effects of the in- 
solvents in tho Official Assigiioo. An application was made on behalf of the 
Official Assigneo for au ordor directing the release of the attached pro- 
perty on tho ground that tho Official Assignee’s claim under the vesting 
order was entitled to priority. The High Court ordered the prohibitory 
order to bo sot aside, and tho property thereunder to be released — 12 B L 
R.,(Ap.)l. 

Official Assignee has power to sell ancestral house of the insolvent for 
his debt — Son cannot (|ue8tiou the right of such Purchaser. — I. L R 7 
Bom. 438. ’ 


In case, nttev making 
vesting ordnr, ]»etition be 
disniiHaed, vesting order in 
be null and void ; hut all 
acts done by any aasignee, 
dc., under tbis Act to^be 
bold valid. 


8. And be it enacted that from and after the time appointed for 
this Act to take e£fect, if any person who 
ahall be in prison within the respective limits 
of the Towns of Calcutta, Madras, and Bom- 
bay, charged in execution for any debt or 
damages, or any costa or anm or auma of money, 
or committed for or by reason of any contempt of any Court whatso* 
ever for non-payment of money, or of costa taxed or untaxed, either 


Lying in prinon SI days 
for debt ahall ba dnomod 
an art of iimulvmiey, 
which creditor may peti- 
tion in form No. 1 in 
Scdisduie (D). 
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ordered to be paid> or to the payment of which anob peraon would be 
liable in clearing anch oontemptt or in any manner in conaequenoe or 
by reason of such contempt, shall not, within twenty*one days next 
after anch prisoner shall have been so charged in execation> or commit* 
ted as aforesaid, make satisfaction to the creditor or creditors at whose 
anil such prisoner shall have been so charged in execution, or commit* 
ted for sQch debt, damages, costs, sum or sums of money, or to the 
person or persons entitled to the money for non-payment of which such 
prisoner shall have been in contempt, or to the payment of which sncb 
prisoner would be liable in consequence or by reason of such contempt, 
then and in any of the said cases it shall be lawful for any such credi- 
tor or creditors, or person or persons entitled to such money as afore- 
said, to present a petition to the Court for the Relief of Insolvent 
Debtors ot the Presidency within which such person shall have been 
60 imprisoned, which petition may be in the Form No. 1 in the Sche- 
dule (D) to this Act annexed, with snch additions or variations as may 
be necessary to adapt it to the particular case ; whereupon, and upon 
. . snch petition being duly verified, it shall be 

Adju jcaiion on petition. for the Court to adjudge that such pri- 

soner has committed an act of insolvency : Provided always that it 
shall be lawful for the said Court, upon the petition of any person ad- 
judged to have committed an act of insolvency as aforesaid, and upon 
proof of notice to the creditor or creditors 

Court may, u}M>n poti- , . . , . , , 

tioii of debtor, revoke or upou woose petition Boch adjuaicatioQ shall 

couiirm adjudication, have been made, to revoke or confirm such 

adjudication. 


9. And be it enacted that if any person who, by an Act passed 
in the Sixth Year of the Reign of King George 
the Fourth, intituled An Act to amend the 
Laws relating to Bankrupts, or an Act passed 
in the Session held io the Fifth and Sixth 
Years of the Reign of Her present Majesty^ 
intituled An Act for the Amendment of the 
Law of Bankruptcy, or auy other Act now in 
force or hereafter to be passed, would be 
deemed a trader liable io become bankrupt, 
having been arrested or committed to prison 
for debt, or for or by reason of any contempt of any Courts whatsoever, 
for nun payment of money only, or of costs taxed or nntaxed, either 
ordered to be paid, or to the payment of which snch person would be 
liable in clearing snch contempt, shall, upon anch or any other arrest 
or commitment for debt or non-payment of money or coats ae afore- 
^id, lie in prison twenty-one days, or, having bean arrested or com* 


Varties Pubject to the 
Bankrupt Luiva lyiop: in 
prisuD 21 days, nr deparb- 
infc the jurisdiction with 
intent to defeat or delay 
their creditors, or with like 
intent makini^ any frnudu. 
lent gift, itc.t shall bo 
deem^ to have committed 
an act of insolvency, on 
which creditors may peti- 
tion in Form Ko. 2 in 
Bchedale (D). 
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ttkitied to prison for any other oanse, shall be in prison for twenty^one 
days after any detainer for debt^ non-payment of money, or costs as 
aforesaid lodged against him and not discharged, or if any such person 
shall depart from within the limits of the jnrisdiction of any of the 
aaid Supreme (Courts with intent to defeat or delay his creditors, or 
with the like intent depart from his usual place of business or abode 
within the said jurisdiction, or make with like intent any fraudulent 
gift, grant, conveyance, delivery, or transfer of any of hia lauds, tene- 
uients, money, goods, or chattels, or fraudulently with likt^ intent suffer 
bis lauds, money, goods^ or chattels to be taken in execution, attached, 
or aequeatered, it ahall be lawful for any person beinp a creditor, or for 
two or more peraona being partners in triide and creditors to the 
amoTiDtof Company’a rupees five hundred, or for any two creditors to 
whom such person shall be indebted to the amount of seven hundred 
Company’s rupees, or for any three or more creditors to whom such 
person ahall be indebted to the amount ot Company’s rupees one 
thousand, to present a petition to the Court for the Relief of Insol-- 
vent Debtors of the Presidency within which such person shall have 
been so imprisoned or have resided at the time of such departure, or 
of such fraudulent gift, grant, conveyance, delivery, transfer, or frau- 
dulent execution, fittachmeut, or sequestration, which petition may 
be in the Form No. 2 in the ISchedulo (D) to this Act annexed, with 
such additions and variations ns may he necessary to adapt it to the 
particular case ; wlieivnpon, and upon such petition being duly verified, 
it shall he law’lul fortln* Cmiri lo adjudge that 


Adjtidiontion on polition. 


such person huscommitted unacii of insolvency: 


Provided always that it shall he lawful lor the said Court, upon the 

Court m«y. i.,K,n p«ti- “"y to l.av^ com- 

tion of debtor, n^voko or mitted an act of insolvency ns aforesaid, and 
conArm ncljudieation. upon proof ofinotiee to tl)e credittn* or creditors 

upon wijose petition such adjudication shall have been made, to revoke 
or confirm such adjudication. 

Notes. 


Tho insolvents, who carried on busiuess in Culcntta as shopkeepers, and 
had been adjudged insolvent under see. 9 of (he Insolvent Act n])on thn 
petition of certain creditors, applied, on notice to tin' OfVuial Assignee and 
to the attorney for the poiitiuuiug creditors, for an order iliai tin* adjudi- 
cation might be sot aside upon such notice to (heir creditors as the Court 
might doom proper. In their petition for this order, the inMikents stated 
that they had come to a settlement with all their creditors, wh(» had agreed 
to a(X}ept 7i annas in the rupee ; that the adjudicating and some of the other 
oreditora bad already received the amount of their compo.sition ; and that 
the remaining creditors had agreed to receive tho amounts respectively due 
to them under the settlement out of the sale-proceed.s of the Insolvents* pro- 
perty in the hands of the offioial Assignee. The insolvent.** had not filed 
Mj sohedule, and no claims had been proved against their estate. The pro. 
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perty bad been advertised for sale by the OlEoial Assignee. For the Official 
Assiguco it was contended that notice must be given to all the creditors be** 
fore ilio atljjiditration could bo annulled. MaephersoHj J., thought that the 
alcove contention niUfit prevail, and that be would speak to PontifeXj J., as 
to tile order to be passed. On the following morning the learned Judge 
said be would make no order; if the ad ju<lication were improper, it could 
be set aside ; but if it were proper, (be usual course of filing a schedule 
must be fnliowed - -Id B. L. U , (App.) 25. 

A trader in Ma»lras made a promissory note in the joint names of two 
iner( liaT;t>, 1 1 ad in</ togot her as members of an undivided Hindu family, on 
whii h Hs. wfie due. On a petition by the boldors of the note to have the 
maker ini jinllcaied an insolvent : — He/J, that the petitioning creditors' 
debi was sntliciiiiL to sujipuM the petition. — 1. L. li., 15 Madr. 356. 

10. And be it enacted that every pi rson who slmll have given 
, credit to anv trader upon valuable consideration 

Civdil >r witofto " . . 

at till.** ..f .rt of for any sum payable at a certain time, which 

voncy iH jK.i ih. ruiin* may titiic .shall Dot IjHvo arHved wheii such trader 

jii'lition ur join in pvtitU'ii. . . i* • i • i • i 

cotntnUted any md ot insolvency within the 
meaning of tliis Act, may so petition or join in petitioning ns is afore- 
said, whether he shall have had atiy security for such sum or not. 


11. .\tid be it enacted that upon any such adjudication being 


On a«ljm]ionti.in of act of 
ini«v>lvi*ncy , oui«*r to 

bn niaitn und f.ikn cfftM-t 
ami to Ijp V(ii<i if atij'ioicd- 
tion ill rc%4ik»*d. uh \\l-»«ro 
I he j*»*tiii»jii in jneseiilod liy 
the itiHjlvunt. 


made as In iviiibciore is inentioued, the said 
C’oiirt is hereby authorized and required to 
make the like vesting order as hereinbefore is 
anthorized to be made in the case of a petition 
by an insolvent debtor, which said vesting order 
shall in like manner be entered on record and 


iioiified as is hereinbefore mentioned, and shall, when made, take effect 
by relation from the tiling of the petition on which the ajudications 
shall have proceeded ; and such order shall, when made, vest in like 
manner all fho said estate and effects, right, title, and interest, trust 
and debts of the insolvent in the Official Assignee, iu like manner, and 
as fully, and with the like effect as is hereinbefore mentioned, and 
which said vesting order shall, in case of the adjudication being for 
any reason revoked, be thenceforth null and void, to all intends and 
purposes, iu like manner, and with the like effect, and under the same 
qualifications as hereinbefore is mentioned. 


12. Provided always, and bo it enacted, that after the adjudica* 

Court on r.u h «,ij„rti,..v ‘"solvency in any of the cases 

tion Bhaii direct inttohent aforesaid, it shall be luwtul for the Court to 

SchtduU tC)!® required to direct, the 

insolvent to file, within a time to be named by 
the Court, and the said insolvent is hereby directed and required to file 
accordingly, a schedule in the form in Schedule (C) to this Act an* 
aexed, iu the Court by which such adjudicatioa shall have been pro- 



185 


INSOLVBNT DEBTORS ACT. 


fionii^^d ; and the Court sball be at liberty to proceed tberenpon in 
like manner as in the eaee of an insolvent presenting a petition for re- 
lief under this Act. 

13. And be it enacted that in any case where a petition shall have 
been presented by an insolvent debtor as afore- 
Fowsrof Coort to or an act of insolvency shall have been 

of^nioWenu^ forprotection judged to have been committed as aforesaid, 
it shall be lawful for the said Court, after the 
filing of the schedule required by this Act, if nnder the circarastancea 
it shall appear proper, to make an interim order for the protection of 
the insolvent from arrest, and any snch interim order may apply either 
to all the debts or liabilities mentioned in the said schedule, or to any of 
them, as the Court may think proper, and may commence and take 
effect at such time as the Court shall direct ; and any snch order may 
be recalled and may be renewed as to the Court may appear proper ; and 
any snch order, when so made, shall protect the person to whom it shall 
be given from being arrested or detained in prison for any debt or li- 
ability to whi *h such order shall apply within the limits of the Towns of 
Calcutta, Madras, aud Bombay, respectively, or any other place within 
the territories nnder the Government of the East India Company ; and 
auy person arrested or detained contrary to the tenor and effect of any 
Boch order shall be entitled to his discharge out of custody upon appli- 
oatioD to any Court or Judge which or who shall have power to set nt 
large persons illegally detained in custody 

if order be recalled, or fall shall have been arrested or be SO detained: 
« »lwBy8 that no snch order shall op- 
erate as a release or satisfaction of the debt or 
demand of any creditor, nor prejudice the right of any such creditor to 
arrest the insolvent, whether he shall or not have been previously 
arrested for the same debt or demand, in case the order shall be recall- 
ed, or shall fall by reason of tbe j>etitioQ of the insolvent being dismissed 
or the adjudication being reversed. 

Kote.^-See I. L R., 5 Cal. 536. 

14» And be it enacted that as soon as Ibis Act shall come into oper- 

Jadaesof SiiprmneCourti appointed by the Chief 

to appoint an OAcial As* Justice of the Supreme Court at each of the said 
•ignea for each Court. Presidencies, or in the case of any vacancy in 
the office of Chief Justice then by the Senior Judge for the time being 
of tnoh Coart, one person to each Court for the Relief of Insolvent 
Debtmrs in each of the said Presidencies respectively, to be the Official 
Assignee in all insolvencies in the coarse of proaecntion at the time 
when this Act shall taka effect, or to be afterwards prosecuted in the 
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said Court ; and every such OfBcial Assignee shall at all tioies be, by 
virtue of such his appointment, and without any other assignment, an 
assignee of every such iusoivent^s estate and eifectS) together with any 
other assignee or assignees, or solely, according as there may or may 
not be then or afterwards any other assignee or assignees of stKsh 
estate or effects. 


15. And be it en.icted that every such Official Assignee shall give 
Official A-M-no.., to eivo *>uch spcurity, and shall be Bubject to soch rules, 
Bociinty.aitd snitjorc to and shall act in such manner, as the Judges of 
Court Toit an'roveirhy Supreme (^ourt shall direct by any rules and 
the (Governor (teneral ami Orders of the Said Court to be approved of by 
hy Hit Miijesiy. Governor* General of India in Connoil, and 

to be transmitted to the I'resuient ofthe Board of Commissioners for the 
Atfiiirs of India, to bo laid before Her Majesty for Uer Koyal appro- 
bation, oiMTHCtion, or revision ; and ail the rnovoahlo estate and effects, 
and tho lents an<lpr<»lits of ail inunovoable, estate snd the proceeds of sale 
of all the estate and elfecta of the insolvent, shall in every case bo pos- 
sessed and iveeived hy snoh Oilicial Assignee alone, save where it shall 
be expressly dire'^ted by the Court for the Relief of Insolvent Debtors 

In.. iv.nf. Possessed and received by such Official 

ronMvi-a j»y oih. ial An.-i Assignee and the Special assignee or assignees 
aU>m*, (if which the said Court shall have power, 

diri'rOMl hy lh« i <»»irt to ' ' r I 

hy f.th« i..i and if it think fit, to direct, and in all cases of such 
Hpenal iihhi^mu ih. receifftaiid possession shall, within seven days, 

he paid, delivered, or transferred by such Odicial Assignee or such 
Onicial Assignee and other assignee or assignees as aforesaid to and be 
kept in ileposit in such public bank or other safe place of deposit, and 
be managed and dealt with as the Judges of the ISupreme Court! 
shall have directed or may flireet by any rules or orders of the said 
t'oiirt. to he approved of by tho Governor-General in Council, and to 
be iransiuitlmi for approbation, correction, or revision in manner 
aforesaid. 


I'Htjito to ho 
ronMVfd hy Ah.*-! 

urnei* aU>»i**, i \vln*ff 

diriTlod hy tl»o to 

ho rt'it'ivfd hy i.thi i.il uud 
Hpefial 

be paid, delivered, or 


16 upon the death, resignation, or re- 

Aj.|“imno*T,r. of ..fth i.j) moval froinofticc of each such Official Assignee, 
as-ii-uo.'B oil v.ifjim .oe. another (JIHcial Assignee shall be appointed in 
Ilia place in liie like manner as upon the first of each of such appoint- 
ments. 

17. And be it enacted that at any time after the making of any 
On nifPlira ion of n-Pui. such Vesting Order as aforesaid, or after any 
tnr«, a!u.r v.*htin:; ordiT^, gucD adjudication of insolvency as aforesaid, if 

Av., Court iriHV or<h*r ;*u •' i • , 

of ill HBisi.' any creditor or crt?ditors ol any such insolvent 
Does hy the croaiw.ra. trader as aforesaid shall be desirous that an 
assignee ci assignees of the insolvent s eatatf? and effects shall be cho- 
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sen by the creditors, he or they shall be at liberty to apply in writinpf, 
by petition to the Gonrt, that each election shall take place ; and there* 
upon a time and place for such election shall be appointed by the Gonrt; 
and all creditors whose debts amount to one hundred rupees and up- 
wards, who shall be included in the schedule as creditors, or who shall 
have proved their debts, shall be entitled to vote in such choice, and 
the choice shall be made by the major part in value of the creditors so 
entitled to vote ; and the person or persons so elected shall be appoint- 
ed by the Gonrt a special assignee or special assignees of the estate of 
the said insolvent : provided that anyscreditor shall be at liberty to give 
notice to any other person whose name is included in the schedule of the 
inaolveot as a creditor, hut who shall not have proved his debt, to 
prove bis debt before he shall be admitted to vote on such election, and 
in sooh case such party shall not be entitled to vote until he shall have 
proved his debt. 

And be it enacted that tbe Gonrt may at any time, in case of 
the unwillingness to act, removal from out of 
l^wer of Coi rt to raroovo jurisdiction of the Court, incapacity, or 
miscondoct of any Official Assignee, or of any 
assignee appointed by the Court, on the election of the oredtiors, or for 
any other cause appearing to tbe Court sufficient, by its order annul 
Th«.npon. or on flonih '‘PP°i“tiiieDt, aiid thereupon, or in the case 

of RMifcneei, othera to bo of the death of any such Official Assignee or 
•ppoiotad. other assignee, another shall be appointed ; pro- 

vided that if it be the case of a chosen assignee snch appointment shall 
not be made unless some creditor or creditors shall apply in writing, by 

... petition to the said Court, that an election of 
New special aswjrnees r » 

not u» be elected except on another person as assignee may be bad, and 

petition of creditors. thereupon the Court shall proceed in all res- 

pects in like manner, and such election shall be made, condocted, and 
declared in all respects in like manner, as is hereinbefore directed as 
^0 the election of assignees by creditors ; and no act or thing done prior 
to the order whereby snch appointment is so vacated shall be annul- 
led or in any way affected. 

19. And be it enacted that no remuneration whatever, whether 

4 * . u ^be 8hat>e of commission or otherwise, shall 

No remonerstion to bo . ’ 

nooirod by Msifmeoi ex. be received by any assignee, except in the man- 

espt as heroin provided. jjgp beyond the extent hereinafter allowed 

(that is to say) the Court may allow a fair remuneration to the assignee 
or assigpiees out of the sum to be distributed as dividends, and make an 
order accordingly : Provided always that the Court shall not have power 
to order any remnneration to be made to any assignee or assignees cho- 
sen by the creditors, unless the creditors shall at the time of tbe elec- 
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tion declare that some remaaeration is to be made to the assignee or 
Hsaignees chosen by them^ and at what rate sooh remnneration is to be 
made, and in such case the Court shall hare power to rednooi bat not 
to iocrease, the amount of such last^mentioned remaneration. 

20* And be it enacted that on every appointment of a new assignee 
the estate, effects, rights, and powers which 
would otherwise remain or be in the former 
?eyaDoe or MiigQmeot, ia assignee or assignees shall immediately, by 
new Meigoee. Virtue of such appointment, and without any 

conveyance or assignment in any case whatever, vest in the actnalas* 
sigueeor assigoess, in trust fur the benefit of the creditors of such in*- 
Bolvent, in respect of and in proportion to their respective debts, ac- 
cording to the provisions of this Aot ; and all books, papers, deeds, 
and writings in any way relating to the estate and effects of the in- 
(iolrent shall be transferred to and deposited with such assignee or as- 
signees, as last aforesaid, and from time to time, on each change of 
assignees, shall be transferred to the possession of the assignee or as- 
signees fur the time being of such insolvent ; and the Court shall have 
power to compel any assignee or assignees 
enhTrceS*^ ^ whose appointment may be vacated, or the 

heirs, executors, administrators, or assigns of 
any person once appointed such assignee and deceased, to account for 
and deliver np all such estates and effects, books, papers, writings, 
deeds, and all other evidences relating thereto, as shall have come to 
his or their bands, and the decision of the Court thereupon shall befinal 
Actioni, Ac., noito abate and conclusive; and whenever any assignee 
by •loath, 4c., of asatguee. qj. removed from his oflice, and 

any other assignee or assignees shall he appointed as aforesaid, no ao* 
tion at law or suit in equity brought or defended by him or them ia 
the character of assignee or assignees shall be thereby abated, but upon 
the suggestion of each such death, removal, or new appointment, such 
action or suit shall be prosecuted or defended in the name of the exist* 
iog assignee or assignees ; and any real and personal estate, money, 
and effects vested in or possessed by any Official Assignee, shall not 
remain in him, if he shall resign or be removed from his office, nor in 
his heirs, executors, or administrators, in case of his death, but shall 
in every such case go to and be vested in his successor in office, by re- 
lation, from the time of his resignation, removal, or death, as the case 
may be ; and every such appointment of any assignee other than the 
Official Assignee shall be entered on record of the said Court, and sncb 
notice thereof shall be published as the said Court shall direct, and 
every such assignee so appointed shall be liable to the control of the 
Conrt, in like manner as any officer of the said Court. 
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21. Aod be it euactcd that every such asei^nee as aforesaid shall 
AMigneci to take poa- «'•-*> conveilieut speed take possession, by 
FefMiuri of und realize ea* liiinself, Or by means oi messengers of the 
*^*’®"* Court, or by other fii and proper persons, of 

fill the real and personal estate and effects of tlie insolvent of which 
immediate possessioii may be obtained, and shall use his best endea- 
vours to seize, obtain, recover, and reduce into powssession, us speedily 
us possible, the rest of such estate and effects, and all debts, claims, 
nud choses iu action, which by virtue of his ujipointinent under this 
Aci,audofthe vesting order or adjudication ufuresaid, he shall have 
been empowered to obtain, recover, and gei in. 

22> And be it enacted that after any hucIi vesting order shall be 
AfUir ve-BliiiK ordor, no made as aforesaid, no distress for rent due be- 
diHintM for rein previouHly fliich vesting order shall be made upon the 

Uiidlord Bhnll t >0 oiitiiled insolvent; but the 

io riovo fur ills uuioiiui. landlord or party to whom the rent should be 
duo shall be entitled to prove, in respect of such rent so due as afore- 
said, whether the same shall or not be inserted in the schedule of the 
insolvent, and to receive a dividend 111 respect of the said rent, and shall 
not, uuless the petition of such insolvent be dismissed, or the adjudica- 
tion bo reversed, be entitled to distrain tor the said rent. 


23* And bo it enacted that if any such insolviMit shall at the time 
,, -.lie filing his petition, or at the time of filing 

diniKwitiori of iiiHolvent to tlio petition Oil which HU adjiidicatiou of in- 
lit* doomed hm pniiHjriy. solvency shall be made by the consent and 
permission of the true owner thereof, have iu his possession, order, or 
disposition any goods or chattels whereof such insolvent is reputed 
owner, or whereof he has taken upon him the sale, alteration, or dis- 
position as owner, the same shall be deemed to 
vo»Rel8. nr nhares tlu-m.f be the property of such insolvent, so as to be- 

duly r««f;i«t 4 «red, not 10 he come vested in the Official Assignee of the 
invalidated or ufleotoil. . ^ . i 3 3 • a- • 

( curt by the order made in pursuance ot this 

Act : provided that no assignment or transfer of any ship or vessel, or 

any share thereof, made as a security for any debt either by way of 

mortgage or assigument, duly registered according to the provisions of 

any Act i»r Acts of Parliament now in force or hereafter to be passed 

for the registering of British vessels, shall be invalidated or affected by 

reason of such posses.sion, order, or dispositii>n of the same as aforesaid. 

Kotee. 

St. dr Co., merchantjj), carrying on business at Glasgow, brought a suit 
against J Official Assignee, who re.sided in Calcutta, as assignee of the 
estate o( B Co., merchants, carrying on business at Calcutta, aod Sm. A 
Co., merchants, carrying on business at Loudon. St. Co. alleged iu their 
plaint that they wore the owners of certain goods, and sold the same to B 
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& Co. and Sm. A Co , and drew for the price on Sm. & Co., who accepted 
the drafts ; that the ^oods were shipped to B & Co., at Calcutta ; that, at 
the tirae when the acceptances were given, it was agreed upon between St. 
& Co., Sm. & Co., and B & Co., that they should be met and paid out of 
the sale-proceeds of the goo«ls “ which were thereupon specifically appro- 
priated thereto that Sin. Co., ami Bit Co; subsequently suspended 
payment, namely, in December lb()l> and January 1867 ; that in February 
1867, B &. Co., tiled their petition in the C\)urt for the Koliof of Insolvent 
Debtors at Calcutta, having previously delivered portion of the goods, and 
endorsed the bill of lading for the remainder to J S & Co., who had notice 
of the insolvent state of 8in. Co., and B & Co., without any consider- 
utiori, and without the consent or authority of St. Jk Co., althongh the accept- 
auce.s had not been mot or retired, or the goods in any way paid for ; that 
the proceeds arising from iht; sale of the goods had been handed over by J 
S it Co., to J 0. who treatened and intended to apply the same in pajnient 
of the general body of creditor.s of B A* Co. St. it Co. prayed that the rights 
of the parties to tlie suit might he declared ; that an account might bo 
taken of what had been received by J C. in respect of the proceeds ofsaoh 
sale ; that .1 C might be directed to pay to St. it Co. what, on taking such 
account, miglit bo found duo to them ; that a receiver might be appointed ; 
that meanwhile J C might be restrained by injunction from paying over- 
ihe same to any one 6X(!ei)t St. it Co., itc. On the case coming on for set- 
tlement of i.ssues, the suit was disuiis.sed by Norman, J., on the ground that, 
from the facts alleged in the plaint, the reference was that the goods were 
ill the possession, order, and dispo.sitioii of B & Co., as reputed owners, 
with the consent of St. it Co., within the meaning of sec. 23 of the Insol- 
vent Act ; and, therefore, the goods and the sale-proceeds rightly passed to 
J Cas assignee ; and, further, that the Court had not jurisdiction to de- 
clare the rights of all parties us prayed, for that the cause of action did 
not wholly arise within the jurisdiction, and it was not shown that leave 
}>ad been granted to institute the suit. Held on appeal, the Court had juris- 
diction to entertain the suit, and the plaint sufficiently disclosed a cause 
of action. St.& Co. had a right to have it tried w'hether they had an equit- 
able charge upon the proceeds for the purpose of paying the bills. — 1 B, 
L. K., (0. C.) 114. 

7/c///, that the goods and cliatfels for a firm w-hich were the subject of 
a mortgage did not vest in the Official Assignee upon the insolvency of 
some of the members of the firm.— I. L. R., 6 Cal. 633. 

AMiere goods are in the order and disposition of any person under 
such circumstances as to enable him by means of them to obtain false cre- 
dit, then the owner of the goods who has permitted false credit must suffer 
the penalty of losing such goods for the benefit of those who given the cre- 
dit. -7 Cal. 421. " 

Comjiany — Insolvency — Transfer — Notice — Sec. 23 of the Insolvent 
Act, construed. On insolvency, the a.ssest8 vest in the official assignee. — 2 
Bom. 542. 

24» And be it enacted that if any insolvent who shall file bis peti- 

« , , tion for his discharge under this Act, or who 

Fraudulent conveyance^ , i . r 

Ac., made by in^ .!vei<L shall be ROjauged to have committed an act ot 
within two montha b“foie insolveucv, shall volootarilv convey, assign, 

lusolvcncv, to bu vuid. ^ i i- * i 

transfer, charge, deliver, or make over any 
estate, real, or personal, security for mouey, bond, bill, note, money, pro- 
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perty, goodi, or effects whataoeTOr to any creditor, or to any other per- 
aoo ia trust for or to, or for the asoj beaefit, aud advantage of any ere* 
ditor, every each conveyance, assignment, transfer, charge, delivery, 
and making over, if made when in insolvent circnmstances, and with- 
in two months before the date of the petition of such insolvent, or of 
the petition on which an adjudication of insolvency may have proceed- 
ed, as the case may be, or if made with the view or intention, by the 
party so conveying, assigning, transferring, charging, delivering, or 
making over, of petitioning the said Court for his discharge from cus- 
tody under this Act, or of committing an act of insolvency, shall be 
deemed and is hereby declared to be fraudulent and void as against 
the assignees of such insolvent. 

Notes. 

The firm of C N and Ca, Galcntta, had an account with a Bank, of 
which B was the manager, under an arrangement that the Bank should 
discount bills accepted by G N and Co. to a certain amount, and that G N 
and Go. should keep iu the Bank a certain fixed cash-balauoe. In Novem- 
ber, R, finding that the limit of the discount accommodation had been ex- 
ceeded, and the cash account overdrawn, declined to disoonnt any more 
bills unless 8«»oarity were given for the amount then due to the Bank. A, 
the only partner in the firm of G N and Go. then in Galcntta, verbally pro* 
missed on 24th November to deposit with the Bank the title-deeds of the 
premises in which G N and Co, Carried on their business ; and in oonside* 
ration of snob promise, R discounted further bills from 24th to 29tb Nov- 
ember. A sent to R a letter, on 25th November, as follows : ** In pursu- 
ance of the conversation the writer had with you yesterday, we now depo- 
sit the title deeds of landed house property as security against our discount 
account.” The letter enclosed certain title-deeds, of which B acknowledg- 
ed the receipt. B sabseqneutly discovered they were not the title-deeds 
which A had promised to deposit, and of this be gave A a notice by letter 
on 28th November. C N and Oo., on the 5th Deoember 1870, suspended 
payment, and by the usual order their estate and effects vested in the Offi- 
oim Assignee, who thereupon, finding that the Bank claimed a lien on the 
deeds, hronght a snit against the Bank for recovery of them. B.eld that 
the deposit of the title-deeds was not void under seo. 24 of the Insolvent 
Act. HM also that the Bank was entitled to retain the deeds as security 
both for the balanoe of the discount account existing at the time of the pro- 
mise to deposit, and also for the bills discounted between the 24th and 29th 
November. Semble , — The Bank was entitled to hold the deeds actually 
deposited, as if they were the deeds which formed the subject of the ver- 
bal promise to B. — 6 B. L. B , 701. 

See B. L. B., (O. G.) 114, noted under sec. 23. 

25* And be it encated that if any such insolvent as aforesaid shall, 
^ s before he shall have obtained his 

ao., aUudiuR in Duine of uisooarge ID the nature of a oertmeate herein 
^ ^ tranufarred after mentioned, be entitled to or possessed of, 
sMigoee. own right, any Government stock, fnnds, 

or onnoities, or any of the stocks or shares in any pnblio Company, 
oUlmr in England, Scotland, or Ireland, or the territories under the Go* 
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vernmeiit of tbe East India Company^ tt shall be lawfnl for the said 
Court, npoo the application of any assignee or any creditor of snob in« 
solvent whose debt or demand against snch insolvent shall have been 
admitted or established in the matter of the said insolvency, whenever 
it shall deem fit so to do, to order all persons whose sot or consent is 
thereto necessary to transfer the same into tbe name or names of snob 
assignee or assignees as aforesaid ; and all such persona whose act or 
consent is so necessary as aforesaid are hereby indemnified for all things 
done or permitted parsoant to snch order : Provided always that, in all 
transfers into the name or names of any snob assignee or assignees, the 
transferee or transferees shall be described as assignee or assignees 
of the estate and effects of the insolvent ; and no dividend shall be paid 
to, nor any fntnre transfer made by, any person of any snob stock, funds, 
annuities, or shares, except under a power-of-Sttomey, in the usual 
form required for tbe receipt of dividends upon or transfer of such stock, 
funds, annuities, and shares respectively, duly executed by snob as« 
signee or assignees, and attested by two credible witnesses ; one of 
whom shall be an officer of snch Court for Relief of Insolvent DebtorS| 
and to which attestation the seal of snch Court shall be affixed. 

26* And be it enacted that in case any person shall, after any 

^ such insolvent shall have petitioned for bis dis- 

Pfirtotis holdinj? proper- , l 

iy of insolvent, except Charge under this Act, or have been adjudged 

■^kf, Ac., or indebted to committed an act of insolvency, and 

biiD, may bo ordered to,^ t . 

transfer oQch pro|ierty and before the Said insolvent shall have obtained 

make payment of auch jijg discharge in the nature of a oertifioate as 
e u to t e aastj^nee. hereinafter mentioned, be possessed of, or have 

under his power or control, any property whatsoever of snch insolvent, 
other than any such Government stock, funds, or annuities as aforesaid, 
or other than any of the stock or shares in any public Company either 
in England, Scotland, or Ireland, or within the limits aforesaid, or to 
which such insolvent may be in any way entitled, either under any trust, 
express or implied, or otherwise held for his use and benefit, or in case 
any such person shall be at any snch period indebted to anch insolvent, 
it shall be lawfnl for the said Coart, npon tbe application of any assignee 
or any creditor of snch insolvenl whose debt or demand shall have been 
admitted or established in the matter of the said insolvency, to cause 
notice to be given to snoh person, directing him to hold and retain the 
said property till the said Court shall make further order coneeming 
the same; and thereupon it shall be lawful for tbe said Court further to 
order snch person to deliver over such property, and to pay such debts 
as aforesaid, or any part thereof, to tbe assignee or assignees of the 
estate and effects of snch insolvent, for the general benefit of the credi- 
tors of such insolvent ; and such delivery and payment shall be made 
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accordingly in obedience to each order, and such person shall, by each 
payment and delivery, so made in pursuance of such order of the said 
Court, be discharged in respect of each property and debts against ail 
persons whatsover to all intents and purposes. 

Note. 

Under Sec. 26 of the Insolvent Act, difficult questions of title cannot 
bo dealt with. — I. L. R., 8 Cal. 359. 

27* And be it enacted that if any such insolvent as aforesaid 
If inioWent hold any ehall, at any time before he shall obtain his 

offlco»,&c., not iulenble, he discharge in the nature of a cerbi6cate as here- 

pnMOTrtira inafter mentioned, hold any public office, ap- 

NMsignee. pointment, or beneflee, civil, military, or ec- 

olesiasiical, not saleable, or shall be in any situation or employment 
whatsoever in respect of which he shall receive any salary or emoln- 
ment, or shall be in the receipt of any pension, then it shall be lawful 
for the said Court to order the said insolvent to pay such proportion of 
Biilenblft offleei eball vest receipts therefrom to his assignee as the 
ill aiiaignee. gaid Court shall think right ; and all saleable 

offices, appointments, or benefices shall vest, by virtue of the vesting 
order as aforesaid in the Official Assignee, iu trust for the creditors of 
of such insolvent as aforesaid. 


28* And be it enacted that it shall be lawful for the assignee or 
row«r of ...isnoo, with wilh the leave of the Court first ob- 


leHVo of Court, and on 
notioo to croditorR, to tnko 
compoRition, and to sub- 
mit disjmtei, Ao., to nrl>i' 
tration. 


tained.upon application to such Court, and by 
arid with such uotico to such creditors as it 
shall think tit to direct, to take such reason- 
able part of any debts due to the insolvent as 
may by composition be gotten, in full discharge of such debts, and to 
submit to arbitration any difference or dispute between the assignee 
or assignees, and any other person or persons for or on account or by 
reason of anything relating to the estate and effects of such insolvent. 

29. And be it enacted that it shall be lawful for the assignee or 

Powcr.of«Micn«.toin- with leave of the Court first oh- 

ttitiitfi and defond aotioiis tained, to commence, prosecute, or defend 
any suits or actions at law or in equity which 
the insolvent might have oointuimced and prosecuted or defended, and 
to defray the costs to which he may he put iu respect of such 
suits or actions out of the proceeds of the estate and effects of the 
insolvent ; and if there be any partner of the insolvent who hath not 
joined in the petition, it shall be lawful for the Court to authorize the 
assignee to join such partner with himself as plaintiff in such suit or 
action ; and if such partner shall execute any release of the debt or de- 
mand for which such suit or action is brought, the release shall be void: 
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Provided always that snob partner, if he sbait take no part in the 

Prori«, .. to p.r«m. in P«>«cntion or defence of ancb anit or action, 
piirtnerthip with insolvent shall not be liable to pay costs in respect of 
joining IB actions, Ac. gji^ae; and it shall be lawful for such Court, 

upon the application of such partner, to direct that be may receive so 
much of the proceeds of snob action or suit as the said Court shall 
direct. 


30- And be it enacted that all powers vested in any sncb insolvent 
Ailpowsrsvpat^d ininsoi. which he might lawfnlly execute for his benefit 
vont, oxerciseabie for his shall be and are hereby vested in the assignee 

own benefit, to be vested e a\ 

in sssiirDee for benefit of O'* assignees of the real and personal estate of 
creditors. gach insolvent or insolvents by virtue of this 

Act, to be executed by his assignee or assignees for the benefit of his 
creditors. 


31. And bo it enacted that the assignee or assignees shall, with 
Apsivnep to make sale of convenient Speed, make sale of the property 
insolvent’^ estate. and effects of the insolvent : Provided never- 

theless that the said Conrt shall have full power and anthority, upon 
Cov.rt may delay or post- application of any insolvent, or any creditor 
pone the sale. or mortgagee of such insolvent, to delay or 

postpone the sale of any property, and to make sncli other order res- 
pecting the same as to such Court shall seem meet. 

32« And whereas insolvents may be entitled to annuities for tbeir 
Di«m.«tion.ry power VMU own live., or other Docertain interests, or to 
cd in iho Court to differ reversionary or contingent interests, or may 

advances of money for the cnltiva- 
lions for reaiiagetncnt of tion of laods, or may be interested in property 
errhy wa” of "‘^er Ways under sncb cricnmstances that an 

to pay debtp, or for other- immediate sale and payment of their debts msy 
wise dischargiog debts. prejudicial to them and to their credi- 

tors, and it may be proper iu some cases to defer the sale of their pro- 
perty, or some parts thereof, and to put it under temporary manage- 
ment, or to authorize the raising of money by way of mortgage or other- 
wise for payment of the debts or part of the debts of an insolvent, and 
for defraying the expenses attending theexeention of this Acf, instead 
of selling for sneh purpose : Be it enacted that in all sncb cases it shall 
be lawful for the said Courts tor the Relief of Insolvent Debtors at any 
time to taka into consideration all oircurostances affecting any property 
of the insolvent which shall have been vested under the provisions of 
this Act ; and it it shall appear to any Court that it would be reasonable 
to make any special order touching the same, it shall be lawful for sneh 
Conrt so to do, and to direct that so much of the said property as it may 
be expedient not to sell immediately according to tbe provisions of this 
n 19 
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Act shall not ba so sold, and from time to time to order and direct in 
what manner such property shall be managed for the benefit of the cre- 
ditors of sncb insolvent, ontil the same can be properly sold, or until 
payment of soch creditors be effected according to the provisions of this 
Act, and to make such order tonching the sale or disposition or manage- 
ment of snch property as to snch Coart for relief of Insolvent Debtors 
may seem reasonable and beneficial, and npon snch terms and conditions 
with respect to the allowance of interest on debts not bearing interest, 
or other ciroamBtanoes, as to snch Court shall seem jnst ; and if it shall 
appear that the debts of any such insolvent can be discharged by means 
of money raised by way of mortgage or otherwise on any of the said 
property of the said insolvent, instead of raising the same by sale, it 
shall be lawful for the said Court so to order, and to give all necessary 
directions for snch purpose, and generally to direct all things which 
may be proper for the discharge of the debts of such insolvent in such 
manner as may be most consistent with the interest of such insolvent 
and of his creditors. 


33< And be it enacted that the assignee or assignees shall keep 

AtsignAAf to kfi«p tc- accounts of the property, debts, and credits of 

coantii of lha cHtatHA of ineolvent, whether separate or ioint, and 

inaolvanU, with liberty for , ii i.* 

creditora to iotpeci the ot all property of the insolvent received by nim 

or them, and all payments made by him or 
them, which accounts any creditor shall be at liberty to inspect at all 
reason ablest] mes ; and it shall be lawful for the Courts for the Relief 
of Insolvent Debtors to snmmon the assignee or assignees before them, 

AttiRDeei niBy bo order- require him or them to produce all books, 

ed to produoe hooka, Ac., papers, deeds, writings, and other documents 
and committed for refusal. Jq jjjg their possession relating to the mat- 
ters of such insolvency ; and upon bis or their default, it shall be law- 
ful for such Courts respectively to issue an attachment or attachments 
against the party or parties so making default and to cause snch as- 
signee or assignees to be brought before them, and to commit such 
assignee or assignees to prison until be or they shall submit to the 
Court by which he or they shall have been summoned. 


34* , And be it enacted that if any assignee shall knowingly retain 


Penalty on aMiftnee im- 
properly dealing with in- 
•olveni’e estate. 


in bis hands, for his own benefit, or employ 
for bis own benefit, or knowingly permit any 
co-assignee so to retain or employ any som, 


part of the estate of the insolvent, or shall knowingly omit to invest or 


pay or deposit any money or other property in the manner in which 
it may be his duty for the time being, according to law, to invest, pay, 
or deposit the same, every auoh assignee shall, besides being liable to 
ba removed therefor from his office of assignee for misconduct, be liable 
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If asm {(non indebted to 
estate )>noome instdvent, 
his dii»<.*hHr{fo ^hall not free 
him from luibiliry to pay 
the whole debt and inter- 
eai out of his future uffecta. 


to be charged in his accoants with such sum aa shall be equal to interest 
at the rate of twelve j)er centum per annum ou the amount or value or 
such money or property, or if any higher interest shall have in fact 
been made, then to the extent of the interest actually made, and five 
per cputum per annum in addition thereto on all such money or property, 
for the time during which ho shall have so retained or employed the 
same, or permitted the sariio to be so retained or employed as afore- 
said, (>r during which be sIimI) have so neglected to invest or deposit 
the same as aforesaid ; and the ( )ourt is hereby required to charge every 
such assignee in hia accounts accordingly, and the amount so charged 
ahull constitute a debt from him to such estate ; and if any assignee 
indebted to the estate of which he is such assignee, in respect of money 
so retained or employed by him as aforesaid, 
become insolvent, his discharge ooder the 
provisions of this Act shall only have the effect 
of freeing his person from arrest and imprison- 
ment on account of such debt ; but his fntnre 
effects, excepting the wearing apparel, bedding, and other hereinbefore 
mentioned articles excepted out of the operation of the vesting order 
aforesaid, and not exceeding the value hereinbefore limited in that 
behalf, shall remain liable for so much of bis debts to the estate of 
which he was assignee as shall not be paid by dividends under snch 
insolvency, together with legal interest fur the whole amount. 

35* And be it enacted that after the petition and schedule of any 
, , insolvent shall have been filed in any Court 

After ] mot ion and sche* * i »• # r t i ^ i\ i * - 

dule field, loidadjudiration, *0^ the Keliei ot Insolvent L/ebtors, and after 

notice to he triven to ere- any suoh adjudication of an act of insolveoov 

diiorr, uud imhlihbed. , i , 

shall have been pronounced as aforesaid, the 

Courts shall cause notice thereof to be given to any creditor or creditors 
of the insolvent at whose suit he may be detained in custody, or the 
attorney or agent of such creditor or creditors,iand to the other credi- 
tors resident within the limits of the territories of the East India Com- 
pany, as the Court shall direct; and notice to the like effect sliall be 
twice at least published in the Gazette of the 
•pliSo?. d«J7or heari!,8\“ Prueidency where such Court shall he bolden; 

aud the Court in such notice shall appoint a 
day and place for the hearing of the matters of the petition of such 
iosolvent, and for hearing any other applications in the matter of the 
insolvency. 

36* And be it enacted that upon the day so appointed by the 
Court as aforesaid, fur such hearing as afore- 
hswuig* proceeding oo future day to whioh such bear- 

ing may be adjourned, it sbaU be lawful for 
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the iovolvent aod for any creditor of the iosolveDt, as the case may re« 
quire, to be beard, either by himself or by counsel, io support of or iu 
opposition to the petition of the iosolvent, or on any other apfdicatiou 
relating to the insolvent or bis estate ; and it shall also be lawful for 
the Court, on those or any other occasitms, and from time to time 
as often as occasion may require, to order any insolvent who is in cus- 

^ j • I tody to be brought before it, and to summon 

Court may order ingnl- , , ,, i . , 

vout and othera to utieod any insolvent, wbo shall not be in custody, and 

aod be examined. imy inaolvent, and any other person, 

whether a creditor or not, who may be known or suspected to have any 
of the estate or effects of the insolvent iu his or her possession, or any 
person who may be suspected to be indebted to the insolvent, or any 
person who is believed to be capable of giving any information res- 
pecting the estate and effeots of such insolvent, or respecting his 
acts, dealings, or conduct, or any information which will more easily 
enable the Court to dispose of the estate and effects of the insolvent 
for the beneSt of his creditors ; and it shall also be lawful for the 
Court to ext- mine any insolvent or his wife, or any other each person, 
whether a creditor or not, in the same way as any other witnesses are 
examined iu Her Majesty’s Supreme Court at that Presidency, in any 
aoits at law or in equity, or according to any roles which may be 
made for the practice of the said Courts for the Relief of Insolvent 
Debtors respectively, or for giving effect to 

Expenwi of witosMei. manner which is herein pres- 

cribed; Provided always that every witness summoned to attend before 
the Court shall have bis necessary expenses tendered to him in like 
manner as by law is required npon service of a subpoena to a witness 
iu an action at law. 


Notes. 

A person from whom property is sought to be taken under sec. 36 of 
11 and 12 Vio, o. 21, is eutitled to be represented by Counsel. — 11 B L 
B.,(Ap.)33. 

When the Official Assignee makes or supporta an application to ex- 
amine witnesses under section 36 of the Indian IiiHolveut Act, such applica- 
tion should be readily granted. When it is made by any other person, the 
grounds of the application should be carefully sifted, and the Court should 
satisfy itself that the inquiry will probably lead to some beneSt to the cre- 
ditors or estate, aod is not merely made to harass and annoy the persons 
proposed to be examined. A became insolvent in 1S66, and tiled out of the 
jurisdiction. In August, 1866, H.ihmubhoj, alleging himself to be creditor 
of the insolveiit*s estate, obtained an order, un u m>c. 36 of the Indian In- 
solvent Act, rStat. 11 and 12 Vie., Chap. 21), Uirev^ting the examination of 
the tnsol vent's Bon and daughter, Rahirabhoy and L^bai, with a view to 
the iHsoovery of certain property of the insolvent which might be made 
uvHilabte for the creditors. Rahimbhoy and Labai subsequently obtained 
. 4 u to set aside the order. They filed affidavits, alleging that Bah- 
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Binbboj (the applicant) was not a bona-yide creditor ' of the estate ; that 
althoogh he had, no doabe, brought a claim upon the estate in his own name, 
he was merely a nominee of his brother, Ahmedbhoy, who had supplied the 
purchase money ; and they alleged that this application was the result of 
a family quarrel ; and was made merely from motives of ill-will. The Gonrt 
held that the appliuaut was nut u bona-fide creditor of the estate. The order 
for examination was, however, supported by the Chartered Mercantile 
Bank, whi.;h was aoniitteiily a bona fide creditor. Eeld^ that the applicant 
not being a creilitor, and the Odiciui Assignee not supporting the applica- 
tion, and the afliJavits showing feeling and bias, the Court would have of 
hesitated to admit the application for the order, under section 36, if it stood 
alone. But the fact that the Chartered Mercantile Bank, and admittedly hona 
fide creditor, supported the application, altered the case, and the exainiu- 
atiou applied for ought bo allowed. Under the circumstances, however, 
the Court was of opinion that the applicant, who belonged to the insolvents 
family, and was involved in a hitter family quarrel, ahould not conduct the 
examiuatioii ; and ordered that the Chartered Mercantile Bank should 
apply to the Otlicial Assigneu to conduct the inquiry, and, if he declined to 
do so, the bank should do it. — 1. L. K., II Bom. 61. 


37. Provided also, and be it enacted, that in all cases where any 
Court ini«y admit affi- creditor or other person shall be prevented or 


davit, inatettd of ( 4 *raonul 
app«*uruiK‘o in case of firk* 
116MH, Ac , and permit iutor* 
rugatorioa to t>e tiled. 


hindered from attending the said Court, by 
reason of sickness or infirmity, or the distance 
of his residence, or other reasonable cause, to 
be admitted by the Court, it shall be lawful for the Court ioreoeivetbe 
affidavit or solemn uffirmatioa of such creditor or other person, and 
also, if the Court shall think fit, to permit interrogatories to be filed 
for the examination or cross-examination of any such j)erson. 

38* And be it enacted that when any petition shall have been pre- 
Creditor whose name ia rented ooder this Act by an insolvent, or any 
not inriiided in the sohc- adiudication of BD act of insolvenoy shall have 

dul« inny flium and piova , , , J • l ii l i ^ i 

hiadeht, ui.d leceive divi- been prouonDced as aforesaid, It shall belawfnl 
denda thereon. ^py person to whom any SDch insolvent 

shall be indebted or liable in respect of any debt or demand which 
would have entitled sneh person to be inserted as a creditor in the 
schedule of such insolvent, to make claim upon the estate of such insol* 
vent, and to prove his dt‘bt or demand, whether dna by snob iosolveofe 
solely, or jointly with any other person or persons; and soeb person shall 
be entitl»-d to and recei ve a dividend thereon rateably with the other 
creditors ot the said insolvent, althoogh the name of snob creditor may 
have been wholly omitted by the said insolvent in bis or her sohednle, 
or may have been inserted for a snsaJler amount than the debt or de- 
mand really due to such person ; and where any objection to the exis- 
tence or amount of sneh debt or demand sbuli be made by such insol- 
vent, or any creditor, sneh Court shall hear the same, and may make 
such order thereon as may seem meet and just. 
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89* And be ifc enacted that when there has been mntoal credit 

given to the ioeolventand any other person or 

Mataal demanda mny be persons, One debt or demand may be set against 
set off againat each other. Tl j & 

the other, 

Note. 

There is no debt due by a drawer of a bill-of-pxchange until dishonour. 
A mutual credit within the meaning of section 89 of t,ho insolvent Act must 
in its nature terminate in a debt — I. L. R., 19 Cal. ]4G. 


40. And be it enacted that all such debts, dues, and claims as 
All di-bt., Ao., proreahle be proved un(Jer a diit of bankruptcy 

der iniolrency. cording to the provisions of the said Act passed 

in the Sixth Tear of the Reign of his late Majesty King George the 
Fourth, intituled An Act to amend the Law relating to Bankrupts, or any 
other Statutes or Statue now in force or hereafter to be passed relating 
to bankrnpts, may also be proved as is hereinbefore mentioned, in the 
samefoanriei and subject to the like deductions, conditions, and pro* 
visions as in the said Statutes, are or may be set forth and prescribed. 

Notes. 

By the operation of sec. 40 of the Indian Insolvent Act taken with sec, 
31 of the English Bankruptcy Act of 1869, unliquidated damages arising 
out of a breach of contract could be proved in the Insolvent Court. — 13 B. 
L. R.. (Ap.) 2. 

A creditor of the insolvents, who had obtained their final discharge, 
applied that certain properties which they had mortgaged to him might be 
sold ; that an order, directing an account to bo taken of what was due for 
principal and interest and costs on the mortgage, be made ; that the mort- 
gaged properties be sold under the conduct of the Otficial AHsignee ; that 
the applicant be at liberty to bid and to set-off the amount of any purchase 
against the balance which should be found due to him, but that, if any 
other person should become the purchaser, then that the proceeds of such 
sale, after deducting the Official Assignee’s commission, should be paid to 
the applicant in liquidation of his debt so far as the same might or. tend ; 
and that, after crediting such amount, the applicant might rank as a eredi- 
tor on insolvent’s estates for any balance that might be remaining dne; 
and that the insolvents’ sohodnle be amended accordingly. The application 
was granted. — 13 13. L. R., (Ap.) 9. 

See 1. L. R., 2 Madr. 15. 


undHr flat in bankruptcy 
pumiiant tn 6 Geo. IV., c. 
10 . Ac., may be proved un- 


beuring even (lute with the insolvent s peti 
tion or the adjudication (as the case mo}" be),ao 


41. And be it enacted that whenever it shall appear to the Conrt, 

^ either by the aooonnts of anv assignee or as- 

Power to Court to ap- .« ^ i i ...i 

point daye for purpose of B'gToees, or Otherwise, to be probable that a 

making diridends, giving dividend may be beneficially made amongst the 
nouos o the aamo. creditors, it aball be lawful for the Court to ap- 

point a day for the porpoae of making a dividend, and to canso notice 
thereof to be given in auoh manner aa it eball direct ; and on the day 
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appointed the assignee or assignees shall deliver iOi upon oath or solemn 
affirmatioOi as the case may be, a trne atatement in writing of all moneys 
received by him or by them respectively, and 
Proceedings thereojwn. ^^^ 0 , and on what account, and how the sane 

have been employed ; and the Court shall examine snch statement, 
and compare the receipts with the payments, and shall ascertain what 
balances, if any, have been from time to time in the hands of snoh as* 
signee or assignees respectively ; and on the said day ^all parties in- 
terested shall be heard, and all objections to the schedule of the insol- 
vent, and to the acoonnia or conduct of the assignee or assignees ; and 
any claims of any creditors which shall not have been previonsly deter- 
mined shall be heard and determined either by snob Court immediately^ 
or on a reference to the examiner or other oflScer of the Court ; and il 
shall be lawful fur the Court to examine the insolvent, the assignees, 
and any witnesses, either on oath or affirmtion, and either at that time 
to declare a dividend, and to direct that the same shall be paid by the 
assignee or assignees, or to postpone such declaration or direction of 
the same until a further hearing, and to make such order as shall be 
just. 

• • ^ # 

43* Provided always, and be it enacted, that, unless it shall ap- 
pear to the satisfaction of such Court that all 
the property of the insolvent is situate, and all 
the debtors and creditors resident, within the 
limits of the Charter of the East India Com- 
pany, then, nntil the expiration of twelve ca- 
lender months from a notice, to be published 
in the London Gatelte, of the petition or ad- 
judication of or against any insolvent as here- 
inafter is mentioned, the assignee or assigneee 
shall reserve the foil amount of one-third part 
of all the property of the said insolvent which shall have been got io>^ 
and shall make a dividend amongst the creditors of the said insolvent to 
the amount of the remaining two-third parts only, which third part so 
to be reserved as aforesaid shall in the meantime be invested or dispos- 
ed of in such way as such Coart shall order, and shall not remain in the 
bands of such assignee or assignees ; and at the expiration of the said 
term of twelve calender months it shall be lawful for the assignee or aa- 
Bignees of snch insolvent to apply to such Conrt for a retoro of the said 
third part so reserved as aforesaid, in order that the same may be so 
distributed amongst thecreditora as to place them all upon an equal foot- 
ing ; and upon snch third part so reserved as aforesaid being restored to 
snch assignee or assignees, snch assigoee or assignees shall forthwith 


l.’nl*v-a tlio Court is sa- 
tisfied that itli i)io estate 
of the insolvent is within 
t4ie limits of the Charier, 
«ad all debiors and credi- 
ton reside therein, ussii^- 
see shall reserve one-third 
part of eetate undivided 
until after twelve monihs’ 
notice, to l>« published in 
the London Oazttte, and 
shall divide two-thirds 
obI/. 
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At STinnitioii of iwelro 
mnntbt tnob oooH^hird to 
bo di?idod, to ai to place 
all oroditoro on an equal 
looting. 


proceed to take an acconnt of the debta of th» 
said insolvent admitted and established in the^ 
said Coart) and of the snm or snros which shall 
or may have been paid by way of dividend to 
any of sach creditors, and shall distribute the fund then in the hands 
of each assignee or assignees, so as to place all the creditors of the said 
insolvent, whether Indian or British or Foreign, upon a just and equal 
footing, and so as that every creditor whose debt or claim shall be ad» 
milted or established in the said Court shall receive a rateable and pro* 
portional part of the assets of the said insolvent, according to the 


amount of his debt, without reference to the time at which snch debt 
shall have been claimed. 


44. And be it enacted that if any creditor whose claim shall 


If oniditorf do not ap* 
poar to claim their diTi- 
danda, Coart may order 
payment or depoiiit there- 
of, in auoh way aa it ahell 
aeefit. 


have been admitted or established in any 
Court for the Relief of Insolvent Debtors shall 
not appear, by himself, his attorney or agent, 
at the making of any dividend, nor shall make 
application to receive his share thereof, the 


assignee or assignees shall certify the same to snch Court at its first 
sitting after the making of the dividend, and it shall be lawful for the 
Court to direct in what manner, and by whom, and upon what condi- 


tions the money so due to snch creditor shall be kept for or paid to him 
•or to his lawfully constituted attorney or agent. 

45, And be it enacted that if any assignee or assignees shall neg- 
Power of Court orar at- l^^t to pay any dividend which shall have 
mgneoo aeglacting to puy been ordered by any Court for the Relief of 

b«»o"h otd^otyM^uobM* insolvent Debtors, or in any other respect 
•ignoos. shall neglect or commit any breach of his or 

their duty as assignee or assignees, it shall be lawful for such Court, 
having first summoned the assignee or assignees to appear before it 
and answer the same, to order the payment of such dividend, with 
interest at snob rate as the Court shall award, not exceeding six 
pounds per CBntum per annum^ and to order the assignee or assignees 
to make sooh compensation to any party injured by such neglect or 
breach of duty as to such Court shall seem fit, and in default of obe- 
dience, thereto to commit such assignee or assignees to the common 
goal, there to remain without bail until he or they shall obey the order 
of such Court, and to levy by distress and sale of the offenders* goods 
as much as shall be sufficient to satisfy the onler of the Court. 

46- And be it enacted that, if it shall appear to any of the said 


Court may award aix- Courts for the Relief of Insolvent Debtors that 

moaiba* wam *o., tower- ^nv such insolvent aa aforesaid is indebted to 
▼aats or clerka, with pow- ^ , i • * - i • 

•r to prova for auy fur- any servant or clerk of such insolvent in res- 

iker sam due. wages or salary of such servant or 
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clerk, it shall he lawful for the said Conrfc to order so much as shall be 
doe as Hfiiresaiii, not exceeding six months’ wages or salary, to be paid 
to such servant or clerk out of the estato of snch insolvent, and sneh 
servant or clerk shall beat liberty to prove and receive dividends for 
any sum exceeding such last-mentioued amount. 

47. And be it eiiacteti that upon application to the Court for 
iluit purpose, it shall be lawful for the Court 
to deobtre that the insolvent is entitled to bis 
personal discharge under this Act, and to 
order the same accordingly, which order of 
discharge shall have tlie effect of protecting 
his person from arrest in respect of all demands 
inserttMj in his schedule or established in the 
saiiiH <\)urt ; and if such insolvent he in cus- 
tody, it shall he lawful for tho Court to order 
his immediate discharge fr»>ra custody accord- 
ingly, or l«) dismiss or give leave to amend 
the petirion aforesaid, or to order the insolvent to amend his schedule, 
vr to adjunrri the heaving until a fiuiire day, or to make a reference 
to the examiner or other officer of the said Court to make inquiry into 
any tnatter of account, or into the truth of the schedule or Bchedules, 
and to reprn-t thereon to the (’onrt ; and it shall also be lawful for the 
Court to reinnnd the insolvent to prison, if a prisonre, until a further 
hearing, or until a tnrther time to be named in such order, or to ooiumit 
tlie insolvent to custody for any debt or demand, if he shall not be in 
custody at the time of the hearing, and to cancel or renew any such 
order as is ht-reinbelore mentioned which may have been given for the 
purpose (d affordiuif interim protection to the insolvent from arrest* 
anu to order and direct that the assignee shall make some reasonable 
nilowance lor maiuteiiance of the insolvent until hnal order, the amount 
of which siiali be fixed by the Court, and shall not exceed five Com- 
Nr.tio0 of order of clis- f’auv’s rupees per week ; and the Court by 
charge to be given. which any order of discharge shall be made 

upon any such hearing as is hereinbefore inentioned shall by such 
order direct that the assignee shall give sach notice of snob order as 
to the Court shall seem fit aud convenient. 

Note. 

A Commissioner sitting in insolvency, while sentencing an insolvent 
to imprisonment on the criminal side under sec. 50 of the Insolvent Debtors’ 
Act, has power, in addition, to order that the farther hearing of the insol- 
vent’s petition be adjoorned with, or without, protection under sco. 47 
beyond the expiration of snch term of imprisonment. — 5Bom. H. C. B * 
(O. 0.) 61. 


r*>nrf nmy prrint ord**r 
nf diftt-hrtr<;e, pnilfciiiig 
, and diticlinru^ 
itiiM from fn*»fodv, nr Min- 
in At., iIm* nr 

(iiiU>r him In hi** 

n'liednb*. nr nnj-.arii tin* 
lie iiiitir, A’c ; (.‘niirt may 
rtMiiami nr c iiiimii iusnl- 
vpjit ti» pr'j:mii, Ar., an<l 
C'liifid t»r r>*rieiv iiK.tMiin 
nintiH l ion nrdnr, Mild nr* 
d»T an :iIl<)W(iiii-e inr main 

teh4(iioc. 
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48. And be it enacted that the diacbarge of any sncfa insolvent 
Bheh.rit« to Mtond to “ aforesaid shall and may extend to any enm 


Mj ■ami payable by inwl 
rwt, by way of annnity 
or other wife, at any futare 
time, Ac. 


or sums of money which shall be payable, by 
way of annuity or otherwise, at any future 
time or times, by virtue of any bond, 
covenant, or other security whatsoever, and to any sum or sums of 
money payable at a certain time, which time shall not have arrived at 
the time of the act of insolvency or petition of such insolvent ; and 
that every person and persons who would be a creditor of snch insolvent 
for such sum of money, if the same were presently due, shall be admis- 
sible as a creditor of such insolvent for the 
value of snch snm of money so payable as afore- 
said, which valne the said Court shall, upon ap- 
plication at any time made in that behalf, as- 
certain ; and such creditor shall he entitled in 
respect of snch valne to the benefit of all the 
provisions made for creditors by this Act, without prejudice, neverthe- 
less, to the respe'^tive securities of such creditor, excepting as respects 
such iuBoIveut's discharge under this Act ; and the discharge by virtue 
of this Act as to any debt or demand of any creditor of the insolvent 
shall be deemed to extend also to all costs incurred by such creditor 

DlK>htn <0 to extend (o ioBolvenoy in any action or Bait for 

ooiti iooumd before iniob the recovery of the same, and to any process of 
^•^ 7 * contempt for enforcing the same, and to ail 

costs which the insolvent would be liable to pay in clearing such con- 


Penoni who would be 
oreditor« if such ■iini were 
prefetiily doe, entitled to 
be admit ed oroditorM for 
present raliie of Much ■nmp, 
without prejudice to their 
■eourities. 


tempt ; and that all persons as to whose demands for any such costs as 
aforesaid the discharge of the insolvent is so to extend shall be deemed 
creditors of the insolvent in respect thereof, and entitled in respect 
thereof to the benefit of all the pruvisions made for creditors by this 
Act subject nevertheless to asoertainiug the amount of such demands by 
taxaiiou or otherwise. 


40a And be it enacted that, if after the filing of any insolvenfa 
schedule in the said Court for the Relief of lo- 
solvent Debtors, and before such insolvent shall 
obtain his discharge in the nature of a certifi- 
cate hereinafter mentioned, any snit or action 
shall be pending against the insolvent, his heirs 
executors, or administrators, in any Court 
within the limits aforesaid, or any execution or process shall be sued 
out or issued from any of the said Courts, or be enforced against such 
insolveut, his heirs, executors, or administrators, for or in respect of any 
debtor demaud admitted in the schedule of the iusolveut, or disputed 
AS to aroouQi only, the said Court in which such action or suit shall be 


8aiti agninittho iniolTeiK 
piBding It the time of in- 
eolteopj, end ell proceed- 
iufpi therein, may be ■tey- 
ed, lo far aa relate to debta 
contained iu inaolvent'a 
■ohedule. 
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pendiog, or from which aoch exeoQtioa or process as aforesaid shall 
issae, on proof to its satisfaction that snob action or suiti execution or 
procesS) is in respect of the debt or demand aforesaid, may stay the^ 
proceedings in snoh suit or action, so far as the same respects the said 
debt or demand, until farther order of the said Court, and may set 
aside or aospeud snch execution or process, so far as the same respects 
the said debt or demand, until further order of the said Court, as it shall 
think 6 d ; and in such case the plaintiff shall pay all costa reasonably 
incurred by snch insolvent, his heirs, execntors, or administrators, 
by reason of such proceedings, and snch execution and process as 
aforesaid, subsequent to such plaintiff's having notice of bis debt 
or demand being included in such schedule as aforesaid : Provided 
always that no prisoner whose estate shall by an order under this Act 

No priMKier whoM eatafo have been vested in the said Official Assignee 
li vepted m u» bo gjjaH after such order, and whilst the same is 

ditcharijfod, an to oerlain . ^ ^ 

fuM.ioni>. Ac., except undor m force, be discharged out of custody other* 
this Acu i under the provisions of this Act, as 

to any action, suir, or process, or concerning any demand with respect 
to which an order of discharge can, under the provisions of this Act, 
be made ; nor shall such action, suit, or process, abate, be discontinued/ 
terminated, or dismissed, or the plaintiff be iu any way snbject to pay 
costs, by reasou merely of his not having taken any further step in 
snoh cause, suit, or process, or his forbearing to proceed with the same, 
after such vesting order as aforesaid. 

Notes. 

In a suit brought by a wife for the dissolution of her marriage with the 
respondent, the latter was directed to pay her Rs. 120 a month by way 
of alimony, and to pay into Court the amount of her costs, which was 
subsequently certified by the taxing officer at Rs, 2,000 ; but the respondent, 
having failed to deposit this sum, was directed, by a further order, to pay 
into Court, to the credit of the suit, Rs. 300 monthly, out of which sum 
Rs. 120 was to be applied in payment of her alimony, and the balance in 
payment of her costs. The respondent, who continued in receipt of his usual 
income, neglected to obey this order, and subsequently filed his petition of 
insolvency. In his schedule he entered the Accountant-General as a creditor 
lor Us. 2,000, but made no mention of his liability for alimony, and did not 
file any af^^ounts. It was held that the filing of the petition did not die* 
charge the respondent’s liability to pay alimony, and an order was made 
for attachment. — 11 B. L, R., (Ap. 2.) 

See 12 B. L. R., (Ap.) 1, noted under sec. 7 ; 5 Bom. H. C. B., (0. C.) 
61, noted under sec. 47. 

50. And be it enacted that in case it shall appear to any Court 

Puni.hm.nt by imprison. Insolvent Debtors that any 

mart of irinoiroot frauda- euch iosolveut bas frauduleutlyyWith the intent 

hoTd?ng,‘’“o7‘“fiwf^nt' ^ ‘JODceal of his affairs, or to defeat 

bo^ or giTing undue the objects of this Act, destroyed or other\via»6 
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prafmiiot, or making away wilfaliy prevented or parposely withheld the 
with or coDoaaling property- y . . , , ... 

prodnction of any book, paper, or writing re- 
lating to snoh of his affairs as ere snbject to investigation under this 
Act, or kept or caused to be kept false books, or made false entriee 
in, or withheld entries from, or wilfully altered or falsified any snch 
book, paper, or writing, or that such insolvent has fraudulently, with 
intent of diminishing the snm to be divided among his creditors, or of 
giving an undue preference to any of the said creditors, discharged or 
concealed any debt due to or from the said insolvent, or made away 
with, charged, mortgaged, or conoBaled any part of his property, of 
what kind soever, such Court shall have power to adjudge that the in* 
solvent shall be imprisoned fora period or periods, not exceeding two 
years in the whole, as snch (Jourt shall direct, and to declare him en* 
titled to his discharge as aforesaid at the expiration of the term of irn- 
prisonroent to which he shall be sentenced, and by warrant under the 
seal of the Court to order him to be arrested and committed to prison, 
and there to be detained accordingly. 

Note. 

A petition presented to the special Cmirt under kvcWou 50, cl. (5) of 
the Lower Burma Courts Act, hy a person considering himself nggriered 
by an order of the Kocordcr, sitting ns Insolvency Commissioner, made 
under section 50 of the Insolvent Act., comes before the Special Court as a 
criminal cast\ and is therefuro to be dealt wirli in case of diff(‘rence of 
opinion between the mernla'i’s t)f the Special Court, under section G9, (dauso 
(c) of the Lower Jlurnia Courts Act. The punishmiMit which can be award- 
ed under section 50 of the Insolvent Act is a punishment, for something 
which the person to be punished has done, and is not iidlictcd in order to 
compel him to do something in the future, and the case in which it is in- 
iliated is therefore a criminal case. Hash Behari Roy v. Bhugwaii Chunder 
Roy followed. — 1. L. R., 10 Cal. b05. 

51. And bo it enacted that in case it sliall appear to any 

(\)nri that such ins-olvent shall have contracted 
any ol lii.s debts fraudulently, by means of 
breach of trust, or by means of lal.«<e pretences, 
or wit bout having any reasonable or probable 
expectatiow at the time when contracted of 
puyingihe sttme,or shall have fraudulently orby 
means oi false pretences obtained the forbear* 
nnceof any of bis debts by any of his credi- 
tors, or shall have put any of his creditors to any 
unnecessary expense, by any vexatious or frivo- 
lous defence or delay, to any suit for recover- 
ing any debt or any sum of money due from such insolvent, or shall be 
indebted in costs incurred in any action or suit vcxatiously brought or 
defended, or shall bo indebted or duiueges recovered in any action for 


Insolvontfl ronrrnrtlnjr 
dfibtH friimlulsnilv, nr by 
bmacli of iruKi or f 1 m* pro 

tencflS, or nJy tl«*- 

fendiiig suits, or ulebtod 

for dainsj^os* roco' »ro«l in 
certain act ions, r con- 

p, dobra groaa 

luit&coniluci, may Iw diti 
clmrfrod immedmiely ox- 
cepi us to aiirti dvbt.s, and 
as to Them after bciti^ in 
oosUaiy for any ^>oriod not 
•xgsediiig iwo yeais. 
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criminal conTf*r8aiion with the wife, or for secinoin^ the d n a ^h ter or ser- 
vant of the plaintiff in ench action, or for breach of promise of marriajfe 
made to the plaintiff in such action, or for damages recovered in any ac- 
tion for a malicious prosecution, or fora libel or for slander, or assault or 
battery, or malicious arrest, or in any other action for a raalioions injury 
done to the plaintiff therein, or in any action of ton or trespass to the 
person or property of the plaintiff therein, wherein it shall appear to' 
the satisfaction of such Court that the injury complained of was mali- 
cious, or if it shall appear that the insolvent’s whole debts so ^jreatly 
exceed his means of providing for the payment thereof durinjur the time 
when the satne were in the course of beiii^ conlnictetl, reference being 
had to his actual and expected property, as to show gross misconduct 
in contracting the same, then «n,l in every such case it shall and may 
be lawful ff*r such (’oiirt to inljiidg** th it such itisolvent shall be so dis- 
rhartjed and so entitled as aforesaitl forthwith, excepting as to any 
debts, sum or sums of money, or damages to be specially mentioned in 
tlieonler, and us to such debt, ro* debts, sum or sums of money, or 
daiiuiLTes, to adjudge that such insolvent shall he so discharged nnd so 
entitled as aforesaid as soon as he shall have been in custody at the suit 
of the p«*r**nn or persons who shall be creditor or creditors for the same 
respectively, for such pe riod or pt riods, nut exceeding two years in the 
whole, as such ('ourt shall direct. 

Notos. 

Whore, under sec. 51 of the IiiHolveiit Debtors Act, (11 nnd 12 Vic., c. 
21), it ha'^ been adjudged that an insolvimt sliall be forthwith discharged 
from all his dcdits, &c., except as to certain speeitied debts, and as to theso 
that h<? shall be discharged so soon as he hIimU h.'ive been in uuHtody at tho 
suit of the person or persons who khall be creditor or creditors for the same 
respt cti vely, for such period us the C<»urt shall direct, ,sij<;h an order of ad- 
judicatiiiij does not in itself ojienito us an coder for the irnprisoiiriieiit of the 
insolvent, hut the detaining creditor, if he wdshes to arro.st or dc^taiii the in- 
solvent for such period, rnu.st (if he have not already df>ne so) place liiniseif 
in a position to ’\»r>\XQ execution againut the insolvent.— 5 IJom. li. C. K., (O. 
C.) 55. 

The w<»rda in sec. 51 of tlie In.solvent Act relating to debts contract- 
ed — “without liaving any reasonable or probable expectation at the lime 
when contract**d of yiaying them” — ‘‘are pointed, not at the ca.se of a man who 
incurs a deor knowing that he cannot pay his debts generally, but at that 
of a man who incurs a debt knowing that he cannot repay that debt. The 
words in the same sec. — “if it shall appear that the insolvent’s whole debts 
so greatly exceeiled his means of providing for tlie payment tliereof during 
the time when the same were in cour'se of being contracted, referenee being 
had to his ai:tual and exy>ected property as to show gross misconduct in con- 
tracting the same,”— apply not to this or tliat debt, or class of debts, Imt 
to all the debts, contracted for some years pa.st. And under the circomstan- 
cos of the case, they afford ground not for excepting any specified debt 
under sec. 51, but for deferring the discharge under sec. 47.— I. L. R., 

Ul. 70. 
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58* Aod be it eoBcted that in all cases where it shall have been 
ordered that aoy such iosolveDt shall be dis- 
charged from imprisonment as aforesaid at 
some future period, such insolvent shall be 
subject and liable to be detained in prison, and 

suit of any one or more of his creditors with 
respect to whom it shall have been so ordered, 
at any time before such period shall have ar- 
rived, in the same manner as he would have been subject and liable 
thereto if this Act bad not passed : Provided nevertheless that when 
such period shall have arrived such insolvent shall be entitled to the 
benefit and protection of this Act, notwithstanding that he may have 
been out of actual custody during all or any part of the time mentioned 
in such order, by reason of such insolvent not having been arrested or 
detained during such time, or any part thereof. 

53* And bo it enacted that in all cases where such insolvent shall, 
upon such order as aforesaid, be liable to further 

Wh^ inMlvent Itablo i m prison men t at the suit of his creditors, or any 
to further imprisonment . v „ i. i r i i t lv. 

at the stiH of creditoni, them, it shall be lawful at any time for the 

Court mey order deUin- Court by which snob order shall be pronounced, 
ra^ntanaoM.'™ ®" application of snoh insolvent, to order such 
creditor or creditors at whoso suit he shall be so 
imprisoned to pay to such iusolvcnt such sum or sums not exceeding the 
rate of five Company*s rupees by the week in the whole, at such times, and 
in such manner, and in such proportion, as such Court shall direct, and 
that, in failure of payment thereof as directed by such Court, such Court 
shall order such insolvent to be forthwith discharged from custody at the 
suit of the creditor or creditors so failing to pay the same. 

54* And be it enacted that whenever any creditor or creditors oppos- 
ing such insolvent's discharge shall prove to the 
Butisfaotion of any ench Court that such insol- 
hit ooiU tllowtd him out vent has done or committed any aot for which he 
of^t Muite io certmu liable to remain in such custody as afore- 

^ said, it shall be lawful for such Court to order 

the taxed costs of such opposition to be paid to such opposing creditor or 
creditors, out of the estate and effects of such insolvent, by his or her 
assignee or assignees, before any dividend made thereof ; and in all other 
oases of opposition to an insolvent's discharge 
but if opposition bo fri- being substantiated or effectual, it shall be law- 

•<aoa«or vexaUoM. Court Court to udjudg. in like manner; 

moy sword posts ogoiDot j d * 

•aoh oroditor. itnd that in case it shall appear to such Court that 

the opposition of any creditor to any such insol- 
vent’s disohaige was frivolous, and vexatious, it shall and may be lawful 
for Buoh Court to award such costs to such insolvent as shall appear to be 


Whero iniolvant it or- 
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j nit and iHNMonable, to be paid by the oreditors makiof^ enoh oppoiition, 
which shall be paid acoordingly. 

55* And be it enacted that where in the matter of any snob petition 
heard before any snub Coart any order shall 
have been made by such Coart for the discharge 
of any insolvent, snrih Court shall also issue a 
warrant or warrants to the gaoler accordingly, 
ordering the discharge of such insolvent from 
custody, as to any arrest or detainers under which 
he may then be confined, or which may be lodged 
against him before ho shall be ont of custody, 
the same being for debts in respect of which snob order of discharge shall 
have been made; and that every snch order of discharge shall take effect 
as from the day on which it was pronounced; and that every such order 
may be made without specifying therein any such debt or debts, or sum 
or sums of money, or claims as aforesaid, or naming therein any snob cre- 
ditor or creditors as aforesaid, excepting so far as shall be necessary in any 
case in order to distinguish between the creditors as to whom any snch 
insolvent may bo ordered so to be discharged as aforesaid forthwith, and 
the creditors as to whom ho may be ordered to be so discharged' at some 
future period : Provided nevertheless that in all cases the arrest or detainer 
with respect to which any such insolvent shall have been ordered to be dis- 
charge out of custody, he being then in custody thereupon, shall be spe- 
cified in the warrant of such Court, to be delivered to the gaoler in that 
benalf. 


Whnre order has been 
iMued for didcherge of in- 
solvent, the Conrt may 
discharge him as to 
soy arrest or detainers 
that rosy be lodged sirHinst 
him for debts in respect of 
which such order shall be 
made. 


Snch order for discharge, 
•scept in oases of apiteals. 
shMll be finul end conclu- 
Sirc, unlnm obteined fraii- 
dal^ntly, in which case it 
may be re-heard and an- 
nulled. 


56. And be it enacted that every anoh order for disoharge of any in- 
solvent as aforesaid by any snch Court as afore- 
said, except in cases of appeals, shall be final 
and cnnclusivo, and shall not be reviewed by 
such Court, unless such Conrt shall thereafter 
see good and snfficiont cause to believe that such 
order has been mado on false evidence, or has 
been made by reason of an improper suppression 
of evidence, or of any false statements in the insolvent's sohednie, or has 
otherwise been fraudulently obtained, in which case it shall and may be 
lawful for snch Court, upou the application of such insolvent, or of any 
creditor of such insolvent, to order such insolvent, upon due notice to be 
given to such persons and in such manner as the said Court shall direct, to 
attend or to be brought up, and the said matter to be re'beard before the 
said Court, who shall thereupon re-bear the same, and shall and may, if 
just cause shall appear, annul the original order made in snob case, and 
shall have the same powers and authorities upon such re-hearing as upon 
an original hearing in porsnanoe of this Act, and 
may adjudicate in such matter aooordingly ; and 
thereupon, in case the former order in the said 
■Utter shall not be confirmed, such order, certificate, and warrant, ao far 
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M curcnmstancefl rrqinr<), shail bo mado as required bj ibis Act to be 
made in the case of the orif^^iaal order ; and the said Court shall and may, 
if necessary, remaud the said insolvent to the same custody in which be or 
abe was at the time of the former hearing, there to be subject to imprison- 
ment as if the former order therein had not been made; and thereupon all 
detainers which were in force npainst such insolvent at the time of his or 
her former discharge from custody shall be deemed to be still in force 
against him or her as if such former order had not been made ; and the 
gaoler and keeper of the prison to w'hich such insolvent shall be so re- 
manded shall and is hereby Kquired to receive such insolvent into his cus- 
tody in pursuance of such remand, for doing which the order of remand in 
8uob case shall be his suflicient warrant ; and wliere iii any case such in* 
solvent shall refuse or neglect to appear before such Court according to 
such order for ro*h(‘ating as aforesaid, a copy whereof shall Viave been duly 
served on such insolvent, it shall and may be lawful for such Court to order 
auch insolvent to bo apprehended and committed to custody to such prison, 
and to issue its warrant accord ittg]}^ and to cause such insolvent to bo 
brought np for examination as often as to such Court shall s(H!in flr : Pro- 
vided always that where, upon such re-hearing, it shall appear to such 
Court that . nch insolvent is not entitled to the bonefit of this Act until 
some future period, according to the provisions herein contained, the said 
Court shall and may, if it shall appear reasonable, adjudge tbe discharge 
of such insolvent at such future period, to be calculated without including 
the time during which such insolvent shall be out of custody since the 
time appointed for liis or her discharge by such former order as aforesaid. 


If order In ioeiied erro« 
ne(iUHly,Conrt may revoke, 
annul, euepenn, or umoud 
the same, nnd ir-conitnii 
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57* Provided always, and he it enacted, that if in any case an order 
for the discharge of any such prisoner shall have 
issued erroneously, and which is not pursuant to 
the intended order of the Court in that behalf, it 
shall be lawful for the said Court, on such error 
being shown to the Court, to revoke such order, 
and to annul, suspend, or amend the same, and, if necessary, to re-commit 
snob prisoner to his former custody, when by such order be shall have been 
discharged therefrom ; and the gaoler or keeper of the prison to whose 
custody such prisoner shall be so re-cominitted is hereby required to re- 
ceive such prisoner into his custody, according to such re-commitment, and 
thereopon all detainers which were in force against such prisoner at the 
time of snob discharge as aforesaid shall be deemed to be still in force 
against him ss if such erroneous order had not issued. 


And be it enacted that it shall and may be lawful to and for 
the assignee or assignees from time to time, al- 
though an order for the discharge of tbe insol- 
Tent may have been made, to apply to the Coart 
that such insolvent may be farther examined 
as to say matter or things relating to his estate 
and effeois by such Coari, and tbereapon it shall 
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be lawful for the said Coart to order the same ; and in case anoh insol* 
vent shall neglect or refuse to appear before snob Coart, at snob time 
and place as shall be directed by such order, or shall refase tobeeworn, 
or to answer to such qaestions as shall be pnt to him relating to the 
discovery of his said estate and effects, then and in any of such oases 
it shall be lawful for snob Court by warrant to commit snch insolvent to 
gaol, there to remain withont bail or mainpirze, until such time as he 
shall snbmit himself to the order of snch Court in that behalf, and shall 
answer upon oath or otherwise, as shall be required, to all suoh lawfnl 
questions as shall be put to him in pursuance of the same, for the pur- 
poses aforesaid. 


S9> And be it enacted that whenever it shall appear that the 
Whore eetntn payii one- estate of any insolvent which has come to the 
third of inBoivont’e dobte, hands of his assignee has sniBced to pay one- 

oumberend\aTiKl*of ^cre- third of his debts admitted or established in 
diioM mnsonr, Court uniy, the matter of the Said insolvency, or that a 

eduie (K). praiit nn oitjer majority in nntnber and value of the creditors 
niRi for discharge of iiist i whose debts are admitted by the schedule, or 

voni. nppoltit (imo for hoa- r, i ^ . • 

rinjr, and direct noticea to established by proof, have Consented to snch 
given. application, it shall be lawful for the said Court, 

at any time after the hearing of his petition, npon the application of 
the insolvent by petition, which may be in the form contained in the 
Schedule (K) to this Act annexed, with snch variations as the case may 
require, to make an order nisi for his discharge in the nature of a 
certificate, and snch order shall specify the creditors whose demands 
are thereby nought to be discharged, and shall appoint a time for 
the further hearing of the said petition, and shall direct such 
notice to be given of such order in the meantime as it shall think fit, 
and in case any of the creditors agaioab whom such discharge shall 
be songbt shall appear to the Court to be resident withont the limits 
of the (charter of the East India Company, to cause notice of such 


Notice to credifore roRi- thereof as may appear 

' without the limiti of necessary, to be inserted in the Gazette of 
the chiner. Presidency ; and the Chief Secretary of the 

Government of the Presidency ahall thereafter, without delay, transmit 
copies of such Gazettes oootaioing snch notice as aforesaid, by separate 


conveyances, to the Court of Directors of the East India Company, who 
shall without delay caase an extract from each Gazette to inserted 


Order on farther hear- in the London Gazette : and npon the further 
lag of petition. hearing of such petition, it shall be lawful for 

the said Court to make snch order absolute, or to dismiss such petition, 
or to adjourn the farther hearing thereof, or to make snoh order there- 
in as shall be just ; and such discharge, unless order shall be made to 


II 21 



nrsoLymn* dsb^obs act. 


tba dOBtrArji iball extend to end ehnll diseherge the ineolTent per 80 DaIly« 
mid ilio hie after-eoqnired propertjt from the demande of all the oredi- 
tors named in the said order nisi : Provided always that such order shall 
not affect any creditor without the limits of the Charter of the said East 
India Oompaoyy unless notice of the said order nisi shall have been 
directed to be given in the Gaseite in manner aforesaidj and a period of 
twelve calender months shall have elapsed between the date of the said 
order nisi and the date of the said order to make the same absointe : 
Provided also that such order shall not operate as a release or discharge 
of any person who was a partner with snob inBolvent> or jointly bound 
or liable with him. 


60* And be it enacted that it shall be lawful for any insolvent 

Ooart may, upon appli. hereinbefore is 

oatioa of inioivent trader, mentioned, who shall have presented a petition 

proy'ird“bo®*hM “flred^hU »“ adjodioation 

•cheduie, make an order that he has Committed an act of insolvency 
mil for hia diMhar^, ap- made under this Act : Provided 

and direct notioea to be he shall have filed his schedule, to apply to the 
said Coart by the petition, which may be in the 
form contained in the Schednle (F) to this Act annexed, with such vari- 
ations as the case may require ; and that it shall be lawful for the said 
Court, upon such petition, to make an order nisi for his discharge in 
the nature of a certificate, aud to appoint a time for the farther hear* 
ing of the said petition, and to direct such notices to be given of such 
order in the meantime as it shall think fit, and in case any of the cre- 
ditors against whom such discharge shall be sought shall appear to the 
Court to be resident without the limits of the Charter of the East India 
Company, to cause notice of such order to be inserted in the Gazette 

Motio'et to creditor. re.i- Presidency ; and the Chief SeereUry of 

deot without the limits of the Government of the Presidency shall there- 
the Oharter, delay transmit copies of such 

Gazettes oontaining soch notice as aforesaid, by separate conveyances, 
to the Conrt of Directors of the said East India Company, who shall 
without delay cause an extract from snob Gazette containing soch notice 
to be inserted in the London Gazette ; and npon the farther hearing of 
the said petition it shall be lawful for the said Court to make snch order 
absointe, or to dismiss snob petition, or to sdjoarn the further hear- 
ing thereof, or to make soch order therein as 
hearing dieoharge, unless suoh 

order shall be made to the contrary, shall ex- 
tend to and shall discharge the insolvent personally, and also his after- 
aeqnired properly, from all demands which shonld be discharged by a 
certificate under the bankmpt lawn, granted under a fiat bearing even 
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date with the inaoWent’s petitiooi or with the adjndioatkini aa the eaie 
maj be : Provided always that such order shall not affect any oreffiler 
withoat the limits aforesaid, nnless notice of the said order nisi shall 
have been directed to be given in the London Gnzettf in manner afore* 
said, and a period of twelve months shall have elapsed between the date 
of the said order nisi and the date of the said order to make the asme 
absolute : Provided also that such order shall not operate as a release 
or discharge of any person who was partner with such insolvent, or 
jointly bonnd or liable with him. 

Kote. 

The order of discharge of an insolvent trader, under sec. 60 of the 
Indian Insolvent Debtors’ Act, operates to discharge such trader from all 
debts that could be proved in the matter of his insolvency, whether they 
are speciBed in his schedule or not. — 7 Bom. H. C. R., (O. C.) 22. 

61. And be it enacted that if any such insolvent, his heirs, exe- 

enters, or administrators, shall, after sneh order 
b 7 **»nX'’ori«r discharge ia the nature of a certificate 

■oed in re®i»ect of former under this Aot as aforesaid, be sned or arrested 
•pplieeiion. order proceed- either on mesne Of final process, or execution 
iofct to bo tuyed, and ^hall issne against his or their property, for any 
award (joate. debt, claim, or demand from which the said in- 

solvent shall have been discharged by such order on his or their ap- 
plication to any Coart having power to stay such proceedings, or to 
discharge from such arrest, or to set aside each execution, and npon 
proof to the satisfaction of such Court of snch order, that the debt 
or claim for which such proceedings are bad is the same from which 
the said insolvent has been discharged by such order as aforesaid, 
SQch proceedings shall be stayed, and be or they shall be discharged 
from such arrest, and snch process of exeention shall be set aside, and 
all farther proceedings in the suit in which snch arrest or such execu- 
tion was shall also be stayed, and the said Court shall have power to 
award costa to the said insolvent, or bis heirs, executors, or administra* 
tors as aforesaid, in case the said proceedings shall appear to the said 
Court to have been taken after notice of the aaid order, and witbont 
any reasonable cause for impeaohing the same, or to havei been otherwise 
oppressive or vexations. 

62. Provided always, and be it enacted, that no debt due to car So- 

Nothing in this Act to J QaeeOi nor any fine, penalty, 

aO^st debts, peneities, Ao, or forfeitore whatsover, nor any reoognizanoe 
doe to the Crown. whereby a debt is acknowledged to the Qaeen« 

nor any debt doe on acoonnt of any fine, penalty, or forfeiture, or sny 
estreat, shall be deemed or taken to be snch a debt or debts ae to entitle 
any person or persona to petition so is before-mentioned, nor shall any 
PMm be entitled to receive any dividend for the saae under thin Aot, 
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nor Ahall any anob Bnea, penaltieai forfeitnrea, reeogniaaaeaa, debts or 
astraata be in any way discharged or affected by anything done under 
this Act, otherwise than they might and would have been discharged or 
affected if this Act had not been passed. 

63* be it enacted that the provisions of this Act shall extend 

to married women, and that the order vesting 
* provisiong M to estate and effects of such married woman in 
the Official Assignee shall extend to and operate 
upon her interest in any property, real or personal, in possession, rever- 
sion, remainder, or expectancy, snbjeot to any rights of her husband 
therein, and to all property over which she shall have any bene&cial 
power of disposition, notwithstanding her coverture, to the extent of the 
benefit which she might acquire therein by the exercise of such power; 
but that the same shall not extend to her wearing apparel, bedding, and 
other such necessaries, not exceeding in the whole the value of two 
hundred Company’s rupees : Provided always that the discharge of any 
married woman under the provisions of this Act shall not extend to 
discharge her husband from any debt in respect of which his wife shall 
be su discharged, but such debt, as far as the same shall remain unpaid 
and unsatisfied, shall be chargeable upon and in force against such hus- 
band, as fully to all intents and purposes as if his wife bad not obtain- 
ed such discharge. 

64. And bo it enacted that if any such prisoner fur debt as afore- 
said shall be or become of unsound mind, and 
low Im“ mii WiL'*”*'' therefore incapable of taking the benefit of 

this Act in such manner as he might have done 
if of sound mind, the gaoler or keeper of the prison wherein such prisoner 
shall be shall give information thereof to the Court for the Relief of In- 
solvent Debtors of the Presidency wherein such prison shall he sitnat- 
ed, which Court may thereupon proceed to inquire touching and respect- 
ing the state of the prisoner’s mind, by examination of witnesses upon 
oath or solemn affirmation, or by such other means as it shall think fit ; 
and if such Court shall conclude that the prisoner is of unsound mind, 
it shall be lawful for such Court, at the instance of any person on be- 
half of such prisoner, to order notice to be twice inserted in the Gazette 
of such Presidency, and in such notice to specify and direct that ap- 
plication shall be made to such Court for the discharge of sncb prisoner 
on a day to be specified in sncb notice, being twenty days at least from 
the first time of publication of such notice ; which notice, together with 
service of the notice on the creditor or creditors at whose suit such pri. 
aoner shall be detained in custody, or his, her, or their attorney, shall 
be deemed safficient to authorize such Court to proceed to the discharge 
of 8O0I1 prisoner, and such Court shall proceed aooordingly, and disohargo 
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stioh prifiofier: Provided always that all and every tbe asUte* right, title* 
interest in law and equity* real and personal* power* benefit, and emoln- 
ment whatsoever, which would vest in the OflSotal Assignee under a 
vesting order in tbe case of a petition by such insolvent if he were of 
Bound mind, shall, by force and virtue of the order for tbe discharge of 
such prisoner* be vested in the Official Assignee in the manner and for 
the purposes hereinbefore mentioned. 


68. And be it enacted that affidavits and affirmations to be used 
AffidaTits and affirmations before any Court for the Relief of Insolvent 
Cour^, Debtors, or any officer of such Court, may be 
Ac., ai>f)oioted for that sworn and affirmed before snch (>onrt, or any 
purpose, Ac. Commissioner or other person appointed by 

such Court for that purpose, or any Judge or Commissioner for taking 
affidavits in any of Her Majesty’s Courts of Record within the limits 

of the said East India Company s Charter, or before any master 

extraordinary in Clmncery in England or Ireland, or any Magistrate 
authorized to take affidavits or affirmations in Scotland. 


69. And be it euacte<i that if any person, in any proceeding, ex- 
I’oTialry for pi rjury, or affidavit, Or affirmation had Of taken 

for for*riiiR or cointerieit under this Act, shall wilfully and corruptly 

ing lb seal of any Court. i i if*/. ^ 

swear or affirm falsely, or shall forge or coun- 
terfeit the seal of any of tbe said Coorts* or knowingly concur in using 
any such forged or counterfeit seal for tbe purpose of autbouticatiug 
any proceedings or document, it shall be lawful for any Court before 
which any such person shall bo convicted of any such ofl'ouce by due 
course of law to order and adjudge such person to be transported to 
such place and for such term us the Court shall direct, or in either case 
to order and adjudge that such person shall be imprisoned and lined, 
or imprisoned or fined only, for such time, and to each amount* and 
in such manner as the same Court shall direct. 


70. And be it enacted that if any insolvent who shall have filed a 
ronoJtyon insolvent, Ac.. Petition for relief, or against whom any such 
for or con- adjudication EB aforesaid of an act of insolvency 

^’pers/Ac! ‘**^*^ ‘*’ shall have been made in any of the said Coorts 
for the Relief of Insolvent Debtors in India, or 
any other person, shall wilfnlly and frandnlently embezale or conceal 
or remove any part of the real and personal estate or effectB of such 
insolvent, or any books of account, papers, or writings relating thereto 
with intent to defraud his creditors, or shall destroy, alter, mutilate, or 
falsify auy of his books, papers* writings, or securities* or make or be 
privy to the making of any false or fraudulent entry in any book of 
account or other document, with intent to defraud his creditors, itshall 
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b» kirfid for ujr Coort before which uj nieh person shall be oen- 
vieted of any aocb offenoe by doe oonrse of law to order and adjodge 
til** snob person shall be transported to snch place and for snch term 
of years as the said Court shall direct, or to order and adjudge that 
such person shall be imprisoned and fined, or imprisoned or fined only, 
for snch time, and to snob amonnt, and in such manner as the same 
Court shall direct. 

71. And be it enacted that whenever any person or persons shall 
Applioation of Sdm im- *’®®“ Ordered and adjudged under the pro- 

pond for the toregdeg visions of this Act, to pay any fine for any for* 

dfwrTtajSrK woh*^- »«>‘y perjury, or embezzlement or conceal- 
ftnoei, on application of ment^ or auy Other such offence as lastly herein- 
anigoee withm one year. |, 0 fore ia mentioned^ and each fine shall have 

been paid, it shall be lawful for any assignee or assignees in whom the 
estate and effects of any insolvent or insolvents shall be dnly vested ac- 
cording to the provisions of this Act to apply to the Court by which 
Buoh fine shall have been imposed ; and if it shall be proved to the 
aatisfaotion of the same Court that the creditors for whose benefit the 
said assignee or assignees shall bold in trust the said estate and effects 
have been defrauded, or have incurred loss, by means of such forgery^ 
perjury, embezzlement, concealment, or other offence as aforesaid, the 
said Court by which the said fine shall have been imposed may direct 
the same to be paid, after dedooiing the costs of prosecution, to the 
said assignee or assignees, for the use aud benefit of the said creditors : 
l^rovided always that if no snch application shall be made by such as- 
signee or assignees within one year after any such fine shall have been 
paid, it shall be lawful for the Court by which such fine shall have been 
imposed to appropriate, apply, and to pay over suoh fine to such nses, 
purposes, and persons, and in such manner, as any other fine imposed 
by the same (3ourt for any other crime or misdemeanour may be law- 
fully appropriated, applied, and paid over. 

72* And be it enacted that any person who shall be interested in 


Any person interested 
in proofing! before the 
Court mayf on making a 
depoait, require the eri* 
denoe, Ao., to bo taken 
down by a sworn officer of 
the Court. If applicant 
does not appeal in one 
month, expenae may be 
paid out of dapoait. 


any proceeding of any of the said Courts for 
the Relief of Insolvent Debtors, upon depo- 
siting with the proper. officer of the Coart a sum 
of moDey,of which the amonnt shall be fixed by 
the Court, may require that the whole of the 
evidence relating to any such proceeding may 
be taken down in writing by a sworn officer of 
the Court, and the same shall be done accord- 


ingly ; and in case such person shall not within one calendar month.. 


tbsresfter present a petition of appeal as is hereinafter directedi il 


sbail be lawful for the Coart in which snch evidence shall have beeit so 
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takeo down in writing as aforesaid to the reasonable costs and ez« 
peoses thereof out of the money which shall bare been so deposited as 
aforesaid, retorning the snrplosy if any, to the person who shall have 
deposited the same. 

Hote. 

Certain creditors of an insolvent appealed against an order declaring 
him entitled to his personal discharge. The appeal time expired daring 
the vacation of the Conri and the appeal petition was presented on the day 
when the Court re-opened. Daring the insolvency proceedings evidence 
was not recorded under sec. 72, and the appellant sought on appeal to use 
the Commissioner’s notes of evidence : — fiefd, (1) that the appeal was not 
barred by limitation ; (2) that it was not competent to the Court to refer to 
the Commissioner’s notes. — I. L. R., 14 Madr. 404, 


73- And be it enacted that it shall be lawful for any person who 

Powor of .ppeal to tbs “f*®” hioBBelf aggrieved by any adjndioa- 
Sapreme Court of the Pre- ti On, Order, or proceeding of any such Court 
sulency. Relief of Insolvent Debtors to present, 

within one calendar month thereafter, a petition to the Supreme Conrt 
of Jadicatnre of the Presidency ; and it shall be lawful for such Court 
to order that the whole of the evidence, if any, which shall have been 

EridMicA and records to taken down in Writing as aforesaid, and the 
be brought before Court. min nte.s and vecords of the proceedings of which 
complaint shall have been made, shall be brought before it ; and the 

Court to msks order on >a8t-mentjoned Court eball inquire into 

apj»ea), and as to cost of the matter of the petition, and of such proceed- 
endeooe, 4r. evidence, and shall make such order 

thereon as to the same Court shall seem meet and just, and shall there- 
by direct by whom and in what manner the costs of such petition, and 
of the proceedings which shall have been bad thereon, and of the taking 
down of any each evidence in writing, and of the proceedings of which 
complaint shall have been made, shall be paid ; and snob order shall 
be hnal aud conclusive as to all parties, and shall be oompnlsory and 
binding upon the Court in which such proceedings so complained of 
shall have been had. 

Notes. 

By a doimment styled an “ agreement of commission” the executant 
SMoowiedg^ the re^ipt of a loan and bound himself to pay commission 
thereon at the rate of 10 per cent, per month and to repay the principal 
in two y^rs and nine months. It appears that the so-called oommiMiM 
WM in the nature of lutereet, and was fixed at a high rate, because the 

the lease of a forest and to derive large pro- 
fite The debtor filed his petition in the Insotvenoy O^*^on 

1884 :--HeW, that the creditor was not entitled to a dividend 
m wp^t of commission claimed to have aoemed due after that date 
Ice B., 14 Madr. 133, 

See I. L, R., 14 Madr. 404, noted under sec. 72. 
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74 . And bait ansoted that the proper officer of the several Courts 

omoewofCoottstopro- **•« Insolvent Debtors shall, on 

doM proeeedinn, allow the reasonable request of any snch insolvent as 
“liSJwwt' M aforesaid, or of any creditor or creditors of snch 
creditor. iDSolvent, or his, her, or their attorney, prodnce 

and show to snch insolvent, or creditor or creditors, and his, her, or their 
attorney, at snch times as snch Gonrts respectively shall direct, every 
petition, schedule, order of adjudication, and all other orders and pro- 
oeedings made and had relating to snch insolvent; and the said Goort 
shall order the assignees of snch insolvent, or the said officer of the 
Goort, as the case may be, to permit the said insolvent, or creditor or 
creditors, or their respective attorneys, to have inspection, at all re- 
sonable tiroes, of all books, papers, and writings relating to the mat- 
ters of the said insolvency, and the estate of the said insolvent in 
the possession of snch assignees, or filed in Court in such matter, and 
permit him, her, or them to inspect and examine the same ; and snch 
officer or such assignees as aforesaid shall provide for any snoh in- 
solvent, or creditor or creditors, or his, her, or their attorney requiring 
the same, a copy or copies of such petition or other proceedings, books, 
papers, and writings as aforesaid, or of such part thereof as shall be re- 
quired, receiving such fee or sum or rate of charge as snch Court shall 
appoint for so providing the same ; and that a copy of such petition, 
schedule, order, and other orders and proceedings as aforesaid, purporting 

Cortined and «.lod co- ®“S‘°^y 

pioB of iiroceedioffB to be the Same shall be, or his deputy, certifying the 

•videnoo. same to be a true copy of such petition, sche- 

dnle, order, or other proceedings, and appearing to be sealed with the 
seal of the said Courts respectively, shall, stall times, and on behalf of all 
persons, and whether for the purposes of this Act or otherwise, be ad- 
mitted in all Courts whatever, and before Commissioners of Bankrupt 
and J ustices of the Peace, without any proof of such seal or other proof 
whatsoever, as sufficient evidence of the same. 


75. And be it enacted that no conveyance, assignment, letter of 
ConTeri»ncoii,4c.. nndor attorney, affidavit, certificate, or other proceed- 
this Al t not liable to instrument, or writings whatsoever, before 

d^!X'd'**by th* Court' w or Under any order of any of snch Courts for 
auction duty. Relief of Insolvent Debtors, nor any copy there- 

of, nor any advertisement inserted in any newspaper by direction of any 
such Court, relating to matters within the jurisdiction of snch Court, 
shall be liable to or chargeable or charged with the payment of any 
stamp or other doty whatsoever ; and that no sale of any real or per- 
sonal estate of any snch insolvent os aforesaid, for the benefit of his or 
her creditors under this Act^ shall be liable to any anotioo dnty. 
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76. And be it enactad that Her Majeaty'e Supreme Courts of 
Snpreme Conrtfi mnv Judicature at Caicutta, Madras and Bombay, 

respectively, shall respectively have power 
the same, aiibjt'rr to Her from time to time to make all necessary and 
Majesty s approval. reasonable rules, not inconsistent with the pro- 

visions of this Act, for facilitatingf and carryinfy into effect within their 
respective jurisdictions the relief intended to be ^[iven by this Act in 
cases for which sufficient provision has not been thereby made, and 
from time to time to alter and vary ench rules ; all which rules shall 
from time to time be transmitted to the President of the Board of 
Commissiimers for the Affairs of India, to be laid before Her Majesty 
for her royal approbation, correction, or revision. 

77. And be it enacted tliat the filin'^ of a petition, by any insolvent 
debtor under this Act, and the adjudication of 
an act of insolvency under this Act, shall, for 
the purpose of the laws concerning bankrupts 
in Fbijjiand, be accounted and adjudged con- 
clusive evidence of an act of bankruptcy com- 
mitted by such insolvent at the time of filing 
bis petition, or of filing the petition on which 
the adjudication shall be made, if the insolvent 
shall then be a person subject to the laws then 
in force respecting bankrupts; and any credi- 
tor or creditors of such insolvent whose debt or debts shall be of suffi- 
cient aiinmnt to enable him or them by law to petition for a fiat iu bank- 
ruptcy may, at any time within two months after notice of the insol- 
vency shall have Ih'oh given in the London Gazette ns hereinafter ia 
directed, stu* out a fiat in bankruptcy in that part of the United King- 
dom cailt-d England against «ncii insolvent, under which all such pro- 
ceedintrs may bt^ Imii and iuk»*n as are authorized and directed, or shall 
be aiUhori/.*‘d and (lireeted, by statute or statutes now in force or 
hereafter to he pas«;ed respecting bankrupts, except us hereinafter pro- 
vided. 


FiUnijof p'^tifion by in- 
so1v‘>nt. and »idjiidir:itioTH»f 
.•lU MCt of in«olv«*ii(‘v, nhall 
bo eoncluKivo ovidonc o fur 
buikrtjjiti-y laws 
in Kriiiliind uf an ner. of 
bankruptoy oommiitod by 
innolvofC, if ho b^ wubjfot 
to b’lnkrupri v lawH ; and 
any I'n'ditur may anootit a 
liat in b iiikniptey in Ibie 
bind htteb innul 

vi*n! , 


78. A ud he it enacted that when any creditor or creditors resident 
within the limits of the (Jmrt^^r of the East 
Inaia Company .shall be dnsirou.s of .suing out 
such fiat in bankruptcy against any such insol- 
vent trader, it shall be lawful for such person 
or persons to make proof of his or their debt or 
debts before any of the said ('ourts for the 
Relief of Insolvent Debtors, which proof shall 
be certified under the seal of such Court ; and the production of the 
certificate thereof, so sealed as aforesaid, shall, without any proof of the 
genuiuencBS of sucu certificate or of such seal, bo sufficient evidence of 


Cr.^ditor' r^^iidinfr wi'bjn 
tho liimiH i*f \ i *• t 
muy I;.*, tb !)' b.-fup, 

: h 1* ir»*r.ivf‘nt 
Coiiri ; '.ir.il f'‘i:i‘l.‘d 

un'.b'r f-.il i>{ (' 'jrf. 
b? ov H f Ijvb: to 

w;trrHnr iii« jn-jj,- .f u f; 

in bankrupiry 
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a petitioDiD^ creditor’s debt to warrant the issuing of a fiat^ and also to 
authorize all further proceedings thereon. 

79* Provided always, and be it enacted, that in the case of the issuing 
of any fiat in bankruptcy against any such insol- 
vent trader, such fiat shall not in any manner 
affect, invalidate, or make void any acts or pro- 
ceedings bad or done before the issuing of snch 
fiat of or by or under the authority of any Court 
for ibe Relief of Insolvent Debtors in India, either 
by any assignee or assignees, or any other person 
mediately or immediately under tbo authority of 
any Huuh Court, and whether without or within the limits of the Charter 
of ibe said East India Company ; nor shall such fiat in any manner affect, 
invalidate, or make void any such acts or proceedings as aforesaid had or 
done after the issuing of such fiat, respecting any property or interest what- 
soever of such insolvent, real or personal, or other matter, thing, or person 
whatsoever within the said limits ; nor shall the assignee or assignees under 
any such fiat in bankrnptcy acquire any right or title to take possession of, 
demand, sue for, or recover any property or interest whatsoever, real or 
personal, of such : i sol vent, within the limits aforesaid ; but the assignee or 
assignees undor such insolvency shall, notwithstanding such fiat in bank- 
ruptcy, have full power and control over all the real and peraonal property 
of such insolvent within the limits aforesaid, as well as over that without 
the limits aforesaid, of which they may havo taken actual possessiou before 
the issuing of such fiat, and shall have the distribution and mauagomeiit 
of all such property, as fully aud effectually as if such fiat in bankruptcy 
had not issued. 

80- And be it enacted that all the creditors of any such iusolvent 
whose debts shall have been admitted or allow- 
ed by any Court for the Relief of lusolveut 
Debtors in India shall, wilhout further proof, 
be entitled to be admitted as creditors under 
nuy such fiatiu bankruptcy as aforesaid, for 
the purpose of receiving an equal dividend 
upon the estate of such bankrupt with the creditors who shall have 
proved their debts under such fiat ; aud iu like manner all creditors 
under such fiat whose debts shall have been duly established shall be 
entitled to be admitted as creditors, without farther proof, in such 
Court for the Relief of Insolvent Debtors, for the purpose of receiving 
an equal dividend upou the estate of such insolvent with the creditors 
whose debts shall have been allowed iu such Court. 

81* Provided always, and be it enacted, that, when any such in- 
IniulvHnt made bank- Solvent shall be declared bankrupt upon the 
nn>t in KngUnd u)K>ii in- aol© grouud hereinbefore mentioned, be shall 

aolvenoy lu India luit liable ” , , , i. i- ii ^ 

to uanahy ior not aurr«ii> uot be required lo Surrender or be liable to any 


Creditora having proved 
under inaolvoucy to be ad- 
vniited tu* crodiiorH under 
bankrupley, and iTediiorN 
under bankruptcy lo be 
admitted an crediioi'a uir 
iler inaolvcuoy. 


Fiat not to invalidate or 
make void any proceedings 
bod by InRolvoni Debrors’ 
Court before the isHuing 
of such Hat, or any pro- 
coediugs had thereafter as 
to property withiu I i mils 
of Charier. 

or persons acting either 
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derinsr nniil 42 days after penalty for not sorrenderiog himself to be exa- 
arriral id United Kingdom, Under his commission until forty-two 

days after he shall have come into some part of the said United King- 
dom of Great Britain and Ireland, 

82. And be it enacted that the principal officer of the respective 
NotiVpfl of Jnsoivenoy, Cooi’ts forthe Relief of Insolvent Debtors shall 
Ac., to l>o inpcrtt'd in fho rause Dotices to be inserted in the Gazettes of 

Gn7.otte8 of tnc rn*«i»ien- . .*•» • .*1 l 

ciM and the Londoti, Ouz- tho respective iTesideiicies within which snen 
Courts shall he holdeu of every petition which 
shall be field in any of the said Courts by any insolvent for relief under 
this Act, and of every adjndicuiion of an act of insolvency, and of every 
confirmation or revocation thereof, together with the dates of the same 
respectively, and, in the case of an ad judication, the date of the petition 
on which the same is grounded, forthwith after the filing of such peti- 
tion, or pronouncing such adjudication or sucti confirmation or revoca- 
tion respectively ; and that the Chief Secretary of the Government of 
the said IVesidencies respectively ahall, without delay, transmit to the 
Court of Directors of the said East India Company two or more copies 
at least of every such Gazette which shall contain any such notice as 
aforesaid, who shall, without delayafter the receipt thereof, canse sneh 
Pmduftidn of London «otice to be inserted in the London Gazette ; 

Oxizettc ui hfi t'vidoru e. and the production of the London Gazette 

containing any snch notice na aforesaid shall be deemed and taken by all 
Commissioners of Bankruptcy and all Courts whatsoever to be suffi- 
cieut evidence of the filing of the petition of such insolvent in such 
(!ourt as aforesaid, and of snch adjudication of insolvency, and of such 
confirmation or revocation thereof, and of the dates of the same pro- 
ceedings respectively, and, in the case of any adjudication, of the date of 
the petition on which the same is grounded. 


83. Troviiled always, and be it enacted, that in case any fiat in 
If fiat in i>anknit< v hn bfinkrnptcy, whether Under the provisions of 
iwiipfl uvuui*' insi.lvPMt Qj. otherwise, shall be issued against 

inn or- , • , , r • i i • 

dor of di>*«'fianro. ftmrh or- such insolvent trailer as aforesaid, upon whicii 


fl»*r phnll not us a 

dicx'Htirce tlieiii'hlP. . 
of »ny i*n*d»{or not rpsuifnr 
iwithin tlK* liniitu of ih« 
Charier, in r-iaf of 

joint rrp<iii<-rti ono of Mhoni 
in 80 


such insolvent shall be declared a bankrupt 
before such order for discharge in the i^atiire 
of a certificate ns hereinbefore mentioned, then 
and in such case such order shall not operate 
as a discharge from the debt, claim, and de- 


mand of any creditor who shall not have been resident within the limits 


aforesaid at any time between the filing of the insolvent’s petition or 
the adjudication, as the case may be. and the making of such order : 
Provided always that, when such insolvent shall be indebted or liable 


to two or more persons j^untly, if any one of such joint creditors shall 
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have been resident within the limits aforesaid within the time aforesaid, 
such certificate shall operate against all such joint creditors as afore- 
said, notwithstanding the non>residency within the limits aforesaid of 
some of the said joint creditors. 


ruptfry, in (;aH« of diHchar^ro 
(jfratiLod to insolvciut made 
bankrupt, t<o ^rarit certifi 
cate to Buch bankrupt. 


84. Provided always, and be it enacted, that in case any fiat in 
Power of Court of bank- bankruptcy shall be issued against such insol- 
vent trader as aforesaid, upon which he shall 
be declared a bankrupt before such order for 
discharge in the nature of a certificate as here* 

inbefore mentioned, if it shall afterwards be made to appear to any 
Commissioner, Judge, or Court in Bankruptcy having authority to 
grant a bankrupt's certificate that such order has been made by the 
Court in the East Indies as aforesaid, such Comniissiouer, Judge, or 
Court as aforesaid may, if he think fit, thereupon grant the certificate 
such bankrupt, which shall have the same force aud effect, both without 
and within the limits aforesaid, us any certificate duly granted under 
any Statute or Statutes now iu force or hereafter to be iu force, res- 
pecting bankrupts. 

85. Aud 6e it enacted that, whenever it shall appear by the 
schedule of any such insolvent as aforesaid that 
any of the creditors are resideut out of the 
limits aforesaid, the principal officer of the said 
Court for the Belief of Insolveut Debtors shall, 
as soon as conveuieutly may bo after the filing 
of such schedule, transmit two or more copies 

thereof to the Chief Secretary of the Government of the Presidency 
within which such Court is situate, who shall transmit the same to the 
Court of Directors as soon as conveniently may be after the receipt 
thereof ; aud the said Court of Directors shall retain the same, aud per- 
mit uuy person or persons, being a creditor or creditors of any such iu- 
Bolvent debtor, at all reasonable times to inspect aud examine such 
schedule, and shall, upon the request and at the reasonable costs and 
charges of auy such creditor or creditors, such costs or charges to be 
regulated by the said Court of Directors, provide for him or them u 
copy or copies of auy such schedule. 


Where any crodilurB are 
renidiii^ out of tl»o liiintj*, 
copieB of Hchtidiiio mIiuII Im* 
traUBniittod from India to 
ibe Court of nimotri*, 
and oreditore may iiiHpt'ct 
aud take copies tlicrouf. 


86. Provided always, and be it enacted, that iu all cases where 


CourtR may, itefore niuk- 
inj; order of discharjje, or- 
der judgmontto be enter- 
ed lip in the Supreme 
Court in nuitie of 
ligMiiiet iiiBidvoiit for iho 
Amount of tile dobiH staiod 
iu iuBolvtiiL's ttcLcUulc ur 
piuvod. 


any iusolveut shall not have obtained his dis- 
charge iu the nature of a certificate as afore- 
said under this Act, the said Court for the Be- 
lief of Iusolveut Debtors may, if in the cir- 
cumstances of the case it shall think tit, be- 
fore making such order fi>r such discharge, 
direct a judgment lo be entered up against 
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sacb insolvent in the Supreme Court of the Dresideocy within which 

such C(>ur5 for the Belief of Insolvent Debtors shall be sitnate in the 

name of the assionee or assignees, or of such Official Assignee as the 

Court shall think lit, fur the ainouut of the debts or demands stated in 

the schedule of such iusuiveutas due or claimed, and of such as shall 

be established in the said ('vmrt agaitist. the said insolvent’s estatCi or 

so much thereof as shall appear at tlie time of such order to be dae* 

which said order shall be iiievi in the said ('ourt for the Relief of Id' 

solvent Debtors in India ; and the production of such order, or of a 

copy of such order, under the seal of the said Court, of which order, 

copy, and seal no proof shall he rtMpiisite, oiher than the production 

of such order or c(^py, shall he sufficient nuihoriiy to the proper officer 

for euteriug up the said jiulgiueiit ; and then and in every such case, 

„ , . , ami notwithstanding the provisions herein- 

hveoution on 8u<n jun:,'- . . , * ■in 

11161)1 inay from limn to htdoro coniaineti, it ut any tune it suall appear 

^ 1 ,^, s:„isi',uaioii of the said Court that such 

lure asaew of inst- 1 vent. i i i 

insolvent IS ot ahility to pay such debts or de- 
mands, or any part thereof, or that he is dead, leaving assets for snch 
purpose, uud that under the circuiiistances the same is reasonable and 
proper, the said Court may, if it shall tliink fit, order execution to be 
taken out upon such judgiiient against tlie propei’ty of such insolvent, 
whether the same may or may not br* iiy law vested in his assignee orassi- 
gnees, for such sum of muuey as under all the circumstances of the case 
the said Court shall order, snch sum to be distributed rateably amongst 
the creditors of such insolvent a(?cordiijg to the mode hereinbefore di- 
rected in the case of a dividend , and snch further proceedings may be had 
upon such judgment as the Cunrt may from lime to time order, until 
the said debts or demands shall be fully paid and satisfied, and no zeire 
facias shall be necessary to revive or to execute such judgment on ac- 
count of any lapse ot time or change of parties, or otherwise, but exe- 
cution shall at all times issue thereon by virtue of the order of the said 
Court for the Relief of Insolvent Debtfirs from time to time ; Provided 
Court may n-fuse vexa- J^lways that inca.se any application against any 
iituia api'luaiiotia witli such insolvent for the purpose aforesaid shall 

COtilrtf* 1 /■ 1 A A * 

appear to the (.onrt to be vexatioua or opprea* 
sive, it shall be lawful for the said Court, not only to refuse t » make 
any order on snch application, but also to dismiss the same, with such 
costs against the party making the same us to the said Court shall ap- 
pear reasonable. 

Note— See 8 B. L. R , Ap. 57. Seo I. L. R., 11 Bom. 133. 

87* And be it enacted that when the debts or demands in respect 

of which such judgment shall have been en- 
When ]iji; 2 meDt ')!» i i t , 

aud suiitititfd Court tered uD US aloicsaid shall huve been discbarg- 
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may, on application of in- 
•oWant or bis representa- 
tivea, order satisfaction to 
be mitered upon such 
judgement ; and balance in 
hands of ashi^i'oee b o be 
paid to party applying. 


ed and satisfied, it shall be lawful for sneh 
Court, upon application of the insolvent, his 
heirs, executors, or administrators, to direct 
satisfaction to be entered on such judgment ; 
and the production of the order of the said 
Court, for entering up such satisfaction, or of a copy thereof, under 
seal of the said Court, of which said order or copy or seal no proof shall 
be requisite, other than the production of such order or copy as afore- 
said, shall be a snflScient authority to the proper officer for entering np 
the same ; and that if in any case it sball appear to the satisfaction of 
the said Coart that after the said debts and demands shall have been so 


dischared and satisfied as aforesaid there shall remain in the posses- 
BioD, or subject to the ooutrol of his assignee or assignees, any property 
of any kind or description whatsoever which has come to such assignee 
or assignees, or to which he or they may claim title by virtue of the or- 
der made in that behalf, or otherwise by virtue of bis or their office of 
assignee or assignees, it shall be lawful for the said Court, on such ap- 
plication as aforesaid, to order that all such property so remaining as 
aforesaid shall oe vested in the party so applying, and be forthwith de- 
livered up to the said party, and such order shall have the effect of 
vesting the same accordingly, and the same shall be forthwith delivered 
up to the said party* 


91* And bo it enacted that, where any rules or other matters are 
hereinbefore directed to be transmitted for 
Her Majesty’s approbation, correction, or re- 
vision, the same respectively shall, in the mean- 
time, be of full force, and shall so continue 
until the expiration of fourteen days after the 
(\)urt by whose authority such rules or other 
matters shall have been made shall have received from the President 
of the Board of C«oininissioners for the Affairs of India a communica- 
tion of Her Majesty’s disallowance thereof or of any alterations direc- 
ted by Her Majesty to be made therein. 

92* And be it enacted that, vrhenever this Statute hath used the 
- ^ ^ , A words “Court for Relief of Insolvent Debtors,’’ 

or any words of reference to the same, they 
Bhall include each Court for the Relief of Insolvent Debtors at Calcutta, 
Madras, and Bombay respectively ; and words describing the petition 
of any insolvent shall include the joint petition of two or more insoU 
vents, and all provisions as to the one sball apply to the other ; and 
words importing the singular number or mascnline gender only shall 
be understood to include several matters as well as one matter, and 


.Kules, Ar., flimrtod to 
lie transmitted for lu*r Ma 
Jetty’s fipproliation, Ar., 
eholl hv in force till 14 
days after notice of diH- 
liUowanco o r alteration 
thereof. 
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several persons as well as one person, and females as well as males, and 
bodies corporate as well as individuals, unless it be otherwise provided, 
or tnere be something in the subject or context repugnant to such con* 
strnction* 

Note. — Seel. L. R., 15 Madr. 356, noted under sec. 9. 

94* Provided always, and be it enacted, that nothing in this Act 
^ ^ ^ ^ contained shall affect an Act passed by the 

certain Act of the Cover- Right Monourable the boveraor-lreneral ot 
nw-General in Council of India in Council, in one thousand eight hun- 
dred and forty-one, for appropriating the un- 
claimed dividends of insolvent estates. 


SCHEDULES referred to by the foregoing Act. 


SCHEDULE (A). 

Form of Felition hy Insolvent in Custody, 

In the Court for the Relief of Insolvent Debtors. 

In the Matter of , an Insolvent. 

To the Honourable the Comxni.SHioners of the said Court. 

The humble petition of , late of 

Shewoth, 

That on the day of your petitioner was committed to the 

custody of the Sheriff [by virtue of a writ of issued against your 

fietitioner at the suit of the for the sum of ], [and that de- 

tainets have since been lodged against him at the suit of and for 
sums of and respectively], and that he is noW a prisoner in 

the common gaol under the process aforesaid. 

That ho is desirous of obtaining the benefit of the Act for the Relief of 
Insolvent Debtors in India. 

Your petitioner therefore humbly prays that, upon compliance with the 
provisions of the said Act, bo may have the benefit of the same, and that ail 
necessary directions may be given for that purpose. 

And your petitioner, 


Note. 

Tlie blanks are to he jUlcd up, and the parts between brackets omitted or 
taritd according to the facts. 

The petition is to he signed by the insolvent^ and witnessed by the pooler. 

A similar form is to be adopted in the case of a joint petition^ 
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SCHEDULE (B). 

Form of Petition of Insolvent not in Custody. 

In the Court lor the Relief of Insolvent Debtors, 

In the Matter of , an Insolvent. 

To the Honourable the Commissioners of the said Court. 

The humble petition of , of 

Sheweth, 

That your petitioner is in insolvent circumsfanccs. 

That he is now residing at , within the jurisdiction of the 

Supreme Court of 

That he is desirous of obtaining the benefit of the Act for the Relief of 
Insolvent Debtors in India. 

Your petitioner therefore humbly prays that, upon compliance with 
the provisions of the said Act, ho may have the benefit of the same, and that 
all necessary directions may be given for that purpose. 

And your petitioner, Ac. 

Note. 

The petition to he signed hy the petitioner^ and witnessed hy his attorney. 


SCHEDULE (C). 

In the Court for the Holief of Insolvent Debtors. 

The Schedule of 

In the Matter of , an Insolvent. 

I, the said , do declare that this my schedule doth 

contain a full and fair description ot mu as to name, trade, piofcssion, and 
abode, and of the debts duo or growii»g duo from me, and of all and every 
person to whom I am indebted, or who, to my knowledge and belief, claim 
to bo my creditors, together with tho nature and amount of such debts and 
claims respectively, distinguishing such as are adniitled from such ns are 
disputed by mo ; and also a full, true, and perfect account of all my estate 
and effects, real and personal, in possession, reversion, remainder, or expec- 
tancy, and also of all places and eniploymtuits of bcr.efifc to rne, held by 
me, and also of all pensions and allowances which 1 liiivo in possession 
or reversion, or wUioh are held by any other person for me or on my be- 
half, or of or from which I derive or may derive any manner of bonefif, 
and also of all rights and powers which I am, or any other person in trust 
for mo or for my nse boiiofit are, in any manner whatever possessed of or 
interested in or entitled unto, or which 1 or any other person in trust for 
mo or for my benefit hove any power to dispose of, cliarge, or exercise, 
for my benefit or advantage, together with a full, true, and perfect account 
of all the debts duo or growing due to me or any person in trust for me or 
for my benefit or advantage, either solely or jointly with any other person, 
and the names and places of abode of tbe several persons fiom whom such 
debts are due and growing due, and of the witoeBses who can prove or other 
evidence to prove such debts, so far as I can set forth the same ; and that 
this my schedule doth fully and truly describe the wearing apparel, bel5- 
ding, and other such necessaries and working tools and implements of 
myself and my family which are excepted by mo from the opera ri <^11 of the 
Act relating to insolvents in India, together witii tlie value of such excep- 
ted articles respectively. 
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Crkditors. 



• Where there are cross demands^ the party must be entered both as ere* 
ditor and deb tor y and set off*' must he written under the amount. 


Dkbtoub. 


I Ni«tui’» 

Namnn and cotif>ider. Witnensen, with 

iind dei^ci’iuttonK | \Vhf*n Good, bad, nf thf* their reHidences, 

No. and j Amount, .contract- ur doubt' d«*bf, iilao and oth««r evidence 

placAH Ilf nboiie ! ud. ful- vecuriiies by which the debt 

of debtors. ! j (if any) mey be proved. 

* fnrthflRHmo. 



N. B.— // property has been iaketi possession of by the common assignee^ 
it mitff nevertheless be fully entered in the schedule. 


n 23 
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Property in Poesrbbion. 


1 . 

iDterest in land, boa- 
MBS, rentM, or other 
real eetate 


2 . 

Goods cbottOB in action. 


Describe theqnantity of estate, if less 
than the absolate proprietary ri^ht, 
as lease for years, lease for lives, 
Ac. ; local dest:ription, names of 
tenants, annnal rent or value ; sfate- 
rnent of incumbrancPsCif any) tbcre- 
npon, with description of them, and 
dates 

1 Household furnitnro 


Wearing apparel (not excepted} .. 


Jewels, trinkets, and ornaments ... 

Plate, linen, china, glass ... 

Wines and other liquors ... 

Books, prints, and pictures 

Horse and other animals 

Carriages 

Farming stock, crops, and imple- 
ments of husbandry 

i 

Other crops on cultivation... ... j 

Stock in trade, tnaebinery and uten- 
sils, in my business of 

Ships and sharoR of ships, describ- 
I ing the ships by name and master, 
or other sufficient description. 

Cash, bills, notes, bonds, dc. ; any 
other property not particularly 
specified 

Describe the fund, stock, company, 
security, Ac., and state in whose 
name, and also when and by 
whom, the last dividend or other 
payment in respect of the same 
was received, and shares of estate. 

Legacies, shares of intestates* es- 
taieB, with ail particulars concern- 
ing the same 


3 . 

Property in public se- 
curities, Indian or 
otherwise, shares in 
Companios, Annui- 
ties, Ac. 

4. 

Unpaid legacies 


Suppose 

value. 
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Pbopkbtt iv Bbybb3ioH| PLAcm , Pkhbionb, Allowancbs, Rights, 

AND PoWBBS. 

Contin^eDt as well as vested iuteresta mast be entered. 

Real and personal estate and effeote in wfaioh I have anj interest in 
reversion, remainder, or expectancy. 


B 


Interests in land, bon- Describe the property as in the divi- 
St'S, lents, and otbei «;on relatinjtf to property in posses- 
real estate. f^ion ; add a description of the na- 

2 tureof the interest, and from whom 

Personal property, a#i what manner it is derived, 

goods and certain with names and dt scriptions of per- 
chosca in action. flons now enjoying the same, the 
3, value or annual value, according to 

Other persfinnl proper- the nature of the profHjrty, and in 
ty as public He«’uri- whose name or tiaines the property 
ties, Indian or other- ntands, or who has the legal in 
wise, shares in corn terest therein, according to the na- 
panics, annuities. tu re of the property 

Places, peiiKions, and] Places of employments held by me, 
allowances in pOHses j with the salaries, fees, and emolu- 
sion or reversion, j ments thereof; also all pensions and 
I allowances in possession or rever- 
sion held by me, or by any other 
person or persons for me or on my 
I behalf, or of or from which 1 derive 
] or may derive any benefit 

Rights and powois Rights and powers which I or any 
j other person or persons in trust for 
I me, 01 for my use, benefit, or advan- 
! tagp, am or are in any manner seiz- 
j ed or possessed of or interested in 
J or entitled unto, or which 1 or any 
1 other person or persons in trust for 
me or for my benefit have any power 
] to dispose of, charge, or exercise, 
for my benefit or advantage 

Excepted articles ...Excepted articles, and the value 
thereof 

, 

,Give a full description of the ozeept- 
ed ai tides and their value 

The tchedule to be tigned by the intolvenl, and wUneeeedhy hie attorney. 

A timilar form mtu t be adopted t » the cate of a joint eehedule. 


8ton or reversion. 
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SCHEDULE (D). 

Form of Petition for Adjudication of Insolvency. 

Form No. 1. 

In the Conrt for the Belief of Insolvent Debtors. 

In the Matter of , an Insolvent. 

To the Hononrable the Commissioners of the said Conrt. 

The bnmble petition of , of , 

Showeth, 

That on or about the daj of the said [here state the time 

and flace of the charge in execution or commitment of the prisoner, and the 
amount of the debt or sum of money for which the prisoner shall have been so 
charged in execution or committed]. 

That jonr petitioner is desirons that the said prisoner should be dealt 
with according to the provisions of the Act for the Belief of Insolvent 
Debtors in India. 

Yonr petitioner therefore humbly prays that the said may be 

adjudged to have committed an act of insolvency, pursuant to the provi- 
sions of the Act for the Relief of Insolvent Debtors iu India, and that tho 
proper order may thereupon be made. 

And your petitioner, Ac. 

Form No. 2. 

In the Court for tho Relief of Insolvent Debtors. 

In the Matter of , any Insolvent. 

To the Honourable the Commissionors of the said Court. 

The humble petition of , of , 

Sheweih, 

That , late of , (heretofore and up to carried on the 

trade or business of at ), and thereby, as your petitioner is 

advised, became a trader within the meaning of the baukrnpt laws. 

That on or about the day of the said [here stale 

shortly the act or acts of insolvency relied on], whereby, as your petitioner is 
advised and believes, the said is liable to be adjudged to have 

oommitted ao act of insolvency. 

That at the time aforesaid the said was and now is indebted 

to yonr petitioner in the sum of [state for what the party is indebt* 

edf as for goods sold and delivered, Ac.]. 

Tour petitioner therefore humbly prajs that the said may be 

adjudged to have oommitted an act. of insolvency pursuant to the provi- 
sions of the Act for the Belief of Insolvent Debtors in India, and that the 
proper order may thereupon be made. 

And your petitioner, Ao. 

Note. 

The blanks must be filled up and the parts within brackets varied or ssgf* 
jiiod as the coH may require. 

A similar form must he used in the case of a joint petition. 
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SCHEDULE (E). 

Fcfrm of Petition for Discharge in the Nature of a Certificate of an 
Insolvent not a Trader, 

In the Court for the Belief of Insolvent Debtors. 

In the Matter of , an Insolrent. 

To the Honourable the Commissioners of the smid Court* 

The humble petition of the said Insolvent. 

Sheweth, 

That on or about the daj of [the eircumstances to he 

stated shortly] » 

That the estate of jour petitioner has realised one-third of the amount 
of the debts established in this Court in the luatter of the said insolvency 
[or that the major part in number and value of the creditors of your peti- 
tioner contained in the said schedule, or who have since established their 
debts in this Court, have consented to the disoharffe of your petitioner from 
all farther liability in respect of his aforesaid debts, provided that this 
Court shall so order], as appt>ars by the schedule annexed to this petition, 
to which your petitioner craves leave to refer. 

That your petitioner is d^^sirous of obtaining a discharge in the nature 
of a certificate under the provisions of the said Act. 

Your petitioner th»*refore humbly prays that he may be discharged 
from all liability in respect of such debts, and that all necessary directions 
may be given for that purpose. 

And your petitioner, Ac. 

Kote. 

The blanks must he filled up, and the parts between brackets varied, at the 
case may require. 

Tho schidnle io contain a copy of the original schedule, and of the debts 
proved since, if any, and the cotisents of the creditors must be signed by them, 
or their attorneys specially authorized. 


SCHEDULE (F). 

Form of Petition for Discharge in the Nature of a Certificate of an Insolvent 

Trader. 

In the Court for the Belief of Insolvent Debtors. 

In the Matter of , an Insolvent Trader. 

To (be Honourable the Commissioners of the said Court. 

The humble petition of the said Insolvent. 

Sheweib, 

That your petitioner, prior to his insolvency, hereinafter mentioned, 
carried on the trade or business of , and thereby became a trader 

within the meaniog of the bankrupt laws. 

That OQ or about the day of your petitioner petitioned 

for his discbaige under the Act for the Belief of Insolvent Debtors in India 
(or was adjudged by (his Court to have committed au act of insolvency). 

That on or about the day of your petitioner duly filed his 
eehedule in this Court, and that your petitioner is desirous of obtaining a 
discharge in the nature of a certificate under the provisions ai the Act 
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in 

latiDg to loimlrent Debtors io India ; and ha therefore hnmbly prays that 
all necessary directions may be ffiven for that purpose, and that your peti- 
tioner may, by the order of this Court for his discharge in the nature of a 
certiScate, be discharged from all liability io respect of tho debts or claims 
established, or which might by law be proved in this Court, in the matter 
of his insolvency. 

And your petitioner, Ac. 

Note. 

The petitioner must annex to this petition a copy of hie schedule, and in* 
elude all debts esiahliehed^ though not included in the schedule as originally 
filed. 

The blanks must be filled up, and the parts between brackets varied, as the 
case fnJay require. ^ 

The Rules and Orders now in force for regulating the Proceedings of the 

Court for the Relief of Insolvent Debtors shall be, and the same are, here* 

by repealed on and after the Ist day of January 1849 ; aryl he following 

Rules and Orders are hereby made for regulating the Proceedings of the 

said Court on and after the Jsl day of January, 1849. 

I. — All Summonses, Precepts, Rnles, Orders and other Process to be 
issued by the Court for the Relief of Insolvent Debtors at Madras shall be 
prepared, madeo it, and signed by the Principal Officer of the said Court, 
who shall be cslled the Chief Clerk ; and all Petitions, Affidavits, and other 
Proceedings shall be filed by the said Chief Clerk of Record. The Office of 
the said Chief Clerk shall be open every Monday and Thursday between 
the hours of ten in tho forenoon and four in the afternoon, and on such 
other days and at such hours as the Court shall hereafter direct ; and the 
Office of the Official Assignee shall bo open every day (Sundays and Public 
Holidays excepted) from twelve till two. 

II. — III every ease tho Attorney shall personally, and not by his Clerk' 
or any other P'orson, accept the retainer of a Prisoner, and the Prisoner 
shall sign the retainer, and at the same time tho Attorney shall sign his 
acceptance thereof : Provided that in case of the illness of .such Attorney 
or of his absence from Madras such retainer may be received and ai^ epted 
for him by some other Attorney of the Court personally, the cause thereof 
being stated in snch acceptance. 

III. -^The Attorney of every Prisoner, and all opposing Creditors 
whose costs are ordered to be paid by tbe Insolvenr or out of the Insol- 
vent’s estate, and all other Persons requiring their Bills of Costs to be taxed, 
shall cause their respective Bills to be taxed by tho Master of the Supremo 
Court. 

IV. — No Attorney shall directly or indirectly employ the Gaoler, De- 
puty Gaoler, or any Prisoner, or other Person confined or residing within 
the said Gaol, as Clerk or Agent to solicit retainers or to transact any busi- 
ness whatever relating to proceedings in the said Court touching the relief 
or discharge of any Prisoner, and no Attorney shall continue to pra<*ti8e 
in the said Court for the Relief of Insolvent Debtors whilst he shall him- 
■alf be a Prisoner. 

V. ^Iu all oases there shall bo filed with the Petition a Certificate 
from the Gaoler of the day or days and cause or causes or detainer against 
the Prisoner. 

VI. — The Chief Clerk, upon the filing in his Office of the Schedule of 
the debts snd effects of any Insolvent. Debtor in custody , shall fArthwiUx 
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caste a copj of such parts thereof as contain the partlcalars of the Insol* 
Tent’s estate arH cfFects and of the debts stated to be owing to him to be 
made out and delirered to the Official Assignee. 

Vn. — Notice of the 6ling of every Petition and Schedule and of every 
adjudication of an act of Insolvency, where an adjudication has been pro- 
nounced, and of the time and place appointed for the hearing of the inatiera 
of the Insolvency, and that an order hiis been made hy the Court for vest- 
ing the estate and effects of snch Insolvent in the Official Assignee — Per 
Ofd. Cur., 9ih September 1853 — shall be given t<» Creditors and Persona 
claiming to be Creditors, whether such debts are admitted or disputed in 
the Schedule, in the following manner : — 

In cases where the Creditors or Persons claiming to bo Creditors are 
resident within the local limits of Madras, sncdi notice shall be served per- 
sonally npon such Creditors or Pei'Hons claiming to be Ci editors and also 
upon the Attorney of every detaining Oi editor suing by Attorney twenty- 
one days at least before the day of hearing. In cases where the Creditors 
or Persons claiming to be Creditor^ reside beyond those limits in any part 
of the territories of the K ist India Company, such notice shall be sent by 
the ordinary post. And in all cases notice to the like effect shall be pub- 
lished in two successive numbers of the Fort St. George GoMette, which 
shall Ite published next after the making of the vesting order of the ap- 
pointment of the day for hearing. — Per Ord. Cur., 9th September 1853— 
unless in any case the Conrt shall otherwise direct. All Affidavits of the 
service of snch notices as are required by linie VII, shall bo prepared and 
left with Ctiief Clerk one week before the day of hearing. — Ord. Cur., 24th 
March 1849. 

VIII. — Whore a vesting order of the estate of a Prisoner baa been 
made on the Petition of a Creditor, notice thereof, together with an order 
to 61e a Schedule, shall forthwith be given to such Prisoner by service of 
a copy of the same, and delivery to the Gaoler shall be deemed good aer- 
%'iue of such notice and order upon tho Prisoner in Huch case. 

IX. — The appearance at tho hearing of any Creditor or other Peraon 
entitled to noMce shall he deemed a waiver by him, her, or them, of such 
notice when there shall have been none, or of any defect op irregularity in 
the form or service thereof, unless the Court aball otherwise direct. 

X. — The proof of notices published in the Gazette of the Presidency 
shall be by the production of the said Gaznite without other proof, and the 
proof of other notices shall be ordinarily by Affidavit unless the Court shall 
think 6t to call for viva voce testimony, in which case the deposition of the 
witness shall be taken in writing by the Chief Clerk of the Court. 

XI. — No Creditor shall be allowed at the hearing to oppose the dis- 
charge of a Prisoner, unless he shall have served the Prisoner with notice 
of bis intention to oppose him, stating in sutdi notice the specific grounds of 
bis opposition three clear days before the day of hearing, and also shall 
have left a like notice at tho Office of the Chief Clerk l^fore the day of 
bearing ; Provided always that the Conrt in its discretion may allow other 
grounds of opposition to be gone into. — Per Ord. Cur., 9th September 1853* 

XII. — At the hearing, the examination of the Prisoner by the Court 
shall be taken down in wiittng by the Chiof Clerk, aud shall he sigued by 
the Prisoner and filed in Court. 

XIII. — In all eases of opposition to the disoliarge of an Insolvent, 
where the Insolvent’s Petition shall be dismissed, i£e Coari Aall, if it 
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think fit, oHer the eofta of iha opposing Creditor or Creditors to be paid 
by the Insolvent. 

XIV. — The Official Assignee shall be entitled to five percent. Com- 
mission on the prtuoipaj sum forming the proceeds of each estate distribo- 
table as dividends ; and if sooh Commission shall not prodooe Rupees two 
hundred in any one month, his remuneration shall be made np to this 
amount by taking the sura required for that purpose out of the interest of 
the Government Securities in which his collections are invested.— Ord, 
Cur., 4tb May, 1849. — Ord, Our»^ 5th October, 1855. This rule now stands 
as originally printed and passed on 22Dd December, 1848. 

XV. — The Official Assignee, and every person who shall hereafter be 
appointed to that office, previously to his admission thereto, shall give good 
and sufficient seonrity by Bond to the Chief Justice for the payment of snch 
sum of money as the Court shall direct, with two or more able sureties to 
be approved by the Master; which Bond shall be conditioned for his duly 
aocounting for and administering all estates committed to bis charge aa 
Official Assignee, and the same shall be deposited with and kept by the 
Aooountant* General, subject to the orddk of the Court. 

XVI. — The Official Assifrnee shall proceed with all diligence to col- 
lect and get in the estate and effects of insolvent persons committed to 
bis ubari^e, and shall pay in or deposit the same in the Honourable Com- 
pany's Treasury with the privity of the Acooantant-General, retaining in 
his hands from time to time snch sums only as may be necessary for imme- 
diate purposes ; Provided nevertheless that the Offi>dal Assignee shall at no 
time retaiti tit his hands a larger sum than two thousand rupees on the 
whole without the order of the Court. 

XVII. — Whenever is shall become neoeessary for the Official Assignee 
to obtain any Money, Bonds, or other Securities out of the Honourable 
Campany's Treasury for the purpose of distributing the same amongst the 
creditors entitled thereto, the mode of obtaining such Money, Bonds and 
Seen ri ties, shall be by order of the Court for the Relief of Insolvent IX;b- 
tors, signed by the Chief Clerk, and countersigned by one of the Judges, 
for the payment and delivery of the said Money, Bonds and Securities to 
the Official Assignee, which order shall be by him presented to the Account- 
ant-General and Treasurer in the same manner as any order of the 
Supreme Court of Madras for the payment out of the Treasury of Money, 
Effecta, or Securities of the suitors of the Supreme Court under order of 
the said Court. 

XVIK. — The Official Assignee shall enter into a book to be kept by 
him for that purpose separate and distinct acooants of each estate under 
his charge and of all such sums of Money, Bonds and other Securities 
for Money, Goods, Effects, and Things as shall come to his hands or to the 
bands of any person employed by him, or in trust for him as such Official 
Assignee, and likewise of all payments made by him for and on account 
of the said estates, specifying the dates of such receipts and payments res- 
pectively. 

XIX.— The Official Assignee shall twice in eveiy year, that is, on the 
1st day of January and the let day of July, or on the Ist day after those 
davs on which the Court for Relief of Insolvent Debtors shall be sitting, 
exhibit and deliver io open Court a true and perfect Schedule of all sums 
of Money, Bonds, and other Securities received on account of each estate 
renuining under his charge, together with the payments made thereout 
during the preceding half-year, and .the balances ; an dalso of all estatee 
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wBerein dividends sball have been ordered to be paid and shall have been 
paid over to persons entitled to the eaiue daring the pi'ooediug half-year, 
specifying the amonnt of such dividends ; which Sohedole shall, on and 
after the Ist day of Janaary 1849, be in the form following 

Fart 1st. — Containing the particulars of nil estatcA oommiited to his 
charge since the period of exhibiting his last preceding SoUadule. 

Fart 2nd — Containing the particalars of all est iies committed to hiS' 
charge j’rior to such last-mentioned period, on account of which he shall 
have received any Money, Bunds, or other Socurities sabscquently to such 
last-mentioned period. 

Part Srd. — Containing all estates wheroiu dividends shall have been 
paid over to the parties entitled thereto siuce the period of exhibiting his 
last preceding Schedule, specifying the amount paid aud the amount re- 
maining unpaid. 

XX. — Previous to the Official Assi;::noe exhibiting and delivering in 
open Court his Schedule in pursuance of the preceding Rule, he shall lay 
the same, together with the Accounts of each estate aud the Vouchers re- 
lating thereto, before the Master, in order that such Schedule may be es« 
arnined and the several Vouchers compared with the Accounts of the estates 
therein described. 

XXI. — In all cases whore the Courts shall direct that tho estate and 
effects of uny Insolvent shall be reooived by the Official Assignee and any 
Special Assignee, or Assignees jointly, all Moneys, Jewels, and Securities 
for Money belonging to each estate shall within seven days after the re* 
ceipt thereof be paid or delivered and bo kept in deposit in the Bank of 
Madras ; and no part thereof shall be withdrawn therefrom but upon the 
order in writing of all such Assignees, or of any two of them, of whom the 
Official Assignee shall be one. 

XXir. — The Chief Clerk shall, immediately after the hearing of any 
Insolvent upon his Petition, and after adjudication of the Court thereon, 
deliver over to the Official Assignee the Schedule of tho Insolvent, which 
shall be thereafter kept in the Office of tho Official Assignee. Provided 
that if the Schedule be required by the Chief Clerk for any temporary pur* 
pose, it shall be delivered out to him as often as may necessary, and 
Hhall be restored to tho custody of the Official Assiguee as soon as such 
purpose has been fulfilled. 

(Signed) EDWARD J. GAMBIER. 

( „ ) W. W.. BURTON. 


Additional RtiUs for regulating the Proceedings in the Court for the Belief of 
Insolvent Debtors at Madras^ inade and passed by the Supreme Courf of 
Judicature there and read in Court on the 9lh day of September 1853, 

That henceforth the following Rale be substituted for Rule VII 
Notice of the filing of every Petition and Schedule and of every ad- 
judicatioa of an act of Insolvency where an adjndicatiou has been pronounced 
and of the time and place appointed for the hearing of the matters of the 
Insolvency and that an order has been made by the Court for vesting the 
estate and effects of such Insolvent in the Official Assignee shall be given 
to Creditors and Persons claiming to be Creditors whetbor such debM are 
admitted or disputed in the Schedule in the following manner. la oiies 
where the Creditora or Persona clatiniiig to be Creditois are resident with* 
11 23 
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in tbe local limits of Madras, snch notice shall be served personally upon 
■nob Creditors or Persons claiming to be Creditors and also upon tbe At- 
torney of any detaining Creditor sning by Attorney twenty-one days at 
least before tbe day of hearing. In cases where the Creditors or Persona 
claiming to be Creditors reside beyond those limits in any part of the terri- 
tories of the East India Company, such notice shall be sent by the ordinary 
post. And in all cases notice to the like effect shall bo published in two 
snccessive numbers of the Fott St, George Gazette which phaJI be publish- 
ed next after the making of the vesting order or of the appointment of the 
day for hearing, unless in any case the Conrt shall otherwise direct. 

Provided always that the Conrt in its dis- 
Proviso to be added cretion may allow other grounds of opposition 
to Rale XI. to be gone into. 

XXIII.— That every Insolvent shall 61e with his Schedule a general 
Balance Sheet of his receipts and expenditure, which account shall in no 
case commence later than twelve Calendar months before the filing of tbe 
Schedule. But if at any time subsequent to the date of the earliest debt 
in the Schedule any property shall have gone from the Icsolvent by sale, 
assignment, mortgage, distress, execution, or by any means other than the 
ordinary course of trade or living, the account shall commence so as to in- 
clude all such transactions, and every Insolvent shall also state in the said 
general Balance Sheet the cause of his presenr. insolvency and the amount 
of debts, if any, . till due by him under any prior insolvency. 

XXIV. — That no dividend shall be reserved for any disputed claim or 
debt that shall not have been substaniisted before or at the sitting of tbe 
Conrt at which the dividend shall be declared, unless the Court shall 
direct such reservation to be made. 

XXV. — That the Court in its discretion, and if it thinks fit to a ward 
any costs, may do so against, or to any Assignee, any Insolvent finally dis- 
charged, any Petitioner for revocation of adjudication, any Creditor or any 
Person interested in an Insolvent estate applying, opposing, or appearing 
on any application, and either out of the estate or out of the private monies 
of any such Person or Party, and may direct to wliat amount, how, when 
and in what manner, and by whom the same shall be paid, recovered, or 
retained. 

XXVI-— That the Ofliicial Assignee shall be at liberty to apply to the 
Supremo Court or to the Insolvent Court to permit him to proceed in Equity 
or at Law, or iu the E ' clrsiastioal, or Admirnlity Jurisdiction, or to defend 
any suit or action, or take or defend any proceedings without the payment 
of any fees of office to the Officers of the Sup} erne ('ourt or Insolvent Court 
in respect of any demand, claim, or right against or belonging to any In- 
solvent estate, wherein no assets have been received, nnd wherein there are 
no assets expected or recoverable except such as shall be the subject of 
such suit or action : Provided always that such fees shall be a primary 
charge on and payable out of the assets recovered therein . 

Table or Fees. — From and after this date the folio in the Table of Fees 
shall be deemed to consist of 90 words instead of 72, und all charges by the 
folio shall be made at the rate of 5 Annas per folio instead of 8 Ann^ as 
heretofore. 

Tlie Table of Fees of the Court for the Belief of Insolvent Debtors. 

The Folio in this Table shall be deemed to consist of 90 words, and 
four figures shall de calculated as equal to one word. 
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Attom^i. 


Be. A. 

1. For retainer... 

... 

... 1 4 

2. For every necessary Letter 

... 

... 1 2 


3. For every attendaDce in Prison or in Client's house, or else- 

where oat of their own Office, at the Client's re<|oest 3 8 

4. If necessarily detained beyond an hour, for each additional 

hoar ••• ••• ••• ••• ••• 3 8 

5. For every attendance at their own Offices 1 12 

6. For every attendanco on the Chief Clerk or Official Assig- 

nee or other Officer at their Offices in the Court House on 
Matters of course ... • eel 0 

7. For attending Court on motions ... ... ... 2 0 

8. For attending Court on hearing ... ... ... 5 8 

9. For attending in Court each day the case is in the paper and 

not called on ... ... ... ... ... 3 8 

10. For attending Master to tax Costs, each hour ... ... 1 8 

11. For attending any Officer of the Court on matters referred to 

him, for every hour ... ... ... ... 3 8 

12. For every necessary attendance not otherwise provided for... 1 8 

13. For drawing every Petition, Schedule, and every other pro- 

ceeding, matter, or thing not otherwise provided for, the * 
first folio ... ... ... ... ... ... 1 0 

14. For every other folio ... ... ... ... 0 5 

15. For engrossment or fair copy, per folio ... ... ... 0 5 

1C. For notices including copy and service within the lllaok Town 

and Fort ... ... ... ... ... ... 1 0 

17. For every mile beyond the Black Town and Fort ... 0 8 

18. For all copies not otherwise provided for, per folio ... 0 5 

19. For perusing papers preparatory to hearing and examining 

witnesses, &c., as instractions for Brief, subject to bo in- 


creased in extraordinary cases ... ... • ...20 

20. For short instructions to Council to move 0 12 

21. For special instructions to do ... ... 1 12 

22. For drawing Brief, each Brief sheet of 5 folios ... ... 3 0 

23. For fair copy of do., each sheet ... ... ... 2 0 


24. For every other matter not hereinbefore specified, the same 
fees as in small causes on the Plea side of the Supreme 
Court. 

Sherijf. 

1. For executing every attachment and other Process which may 

issue to him ... ... ... ... ... 0 8 

For returning same f*f fif 0 8 


o 
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Bs. A. 

3. For everj search in his Office ... ... ... ...0 8 

4. For every certifioste ••• ••• •••0 B 

Maiter and Taxing Officer. 

1. For passing and certifying tbe Official Assignee’e half-yearly 

Schedule, each Estate where One Handred Rupees or 
more shall have been received or disbursed ... ... 5 0 

2. For every Voucher or Exhibit in passing such Schedule ... 0 4 

3. For every hour employed in the investigation of matters re- 

ferred to him by tbe Court ... ••• ... ... 5 0 

4. For loss than an hour ... ... ... ... 3 8 

6. For every Report or Certificate on matters referred to him, not 

exceeding 10 folios... ... ... ... ... 5 0 

'C. For every folio exceeding 10 ... ••• ... ... 0 8 

7. For taxing Bill of Costs and for every other matter 

not hereinbefore specified and required to be done by the 
Master, the same fees as on tbo Plea side of the Supreme 
Court. 

TABLE OF FEES. 


Insolvknts'.Couut. 


It is ordered that the following Rale be read and passed as a 
Bnle of the Court for the relief of Insolvent Debtors to take effect 
from the 12th day of February 1875. 

Instead of the foes now payable to the Chief Clerk, Sealer and 
Interpretemi, there shall be paid in respect of each document specified 
in the Sohcdolo hereto the fee indicated by tbe said Scbednle as the 
pnoper fee for such document. 

(Signed) W. Morgan, Chief Justice. 

( „ ) Wm. Holloway, ^ 

< „ } L. C. Innks, I 

( „ ) Jas. Kebnan, Judges. 

( „ } J. B. Eindirblet, I 


High Court, Mapraf, "> 
liHk February^ 1875. ) 


Schedule. 


Rs. A. 


1. Petition for the benefit of the Act ... ... ...15 0 


o 


3. 

4 . 


Every other document which requires to be filed, except 
affidavits of service and notices of opposition ... ... 

Summons and other process, for each person summoned ... 
Buie or Order of Court, except vesting orders and orders to 
bring up Insolvent from Gaol on •t. ••• ••• 


1 0 

2 0 

tf 0 


••• 
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Bs. 1. 

5. Certificate granted by the Chief Clerk ... ... ... 1 0 

6. Application for a search not exceeding one hoar ••• ee# 2 0 

For erery other hour, or pari of an boor ... ... S 0 


7, Notice of opposition left at the Ofiloe of the Chief Clerk ••• 2 0 

8. Application for the attenciaoee of the Chief Clerk before the 

Hi^b Court or a Judge in Chambers with papers from bis 
Office by order of the Court or a Judge or at the request 
of any party aa# ••• 1 0 

2. Affidavit of Service ... ... ... ...2 0 

10. Copies of all papers, per folio ... ... ... 0 6 

11. Commission to examine witnesses or other commission ... 6 0 

12. Examination of an Insolvent of witness reduced into writ- 

ing at the requisition of a party interested, not exceed- 
ing three folios ... ... ... I 8 

For every other folio ... ... ... ... 0 8 

13. Application for tho attendance of an Interpreter as the 

Gaol ... •** ••• 3 8 

Tho other fees for interpreting and translating to bo tho samo 
as in the High Court. 

The folio to cosist of ninety words and four figures to bo 
calculated as equal to one word. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Court for Relief of Insolvent Debtors. 

Monday^ the 2\st day of January 1884, 

It is ordered that the following rule be read and passed as a rale 
of the Court for the Relief of Insolvent Debtors to tako effect from 
the first day of February ISS4. 

The following foes shall bo taken in lieu of or in addition to the 
fees leviable under tho order of Court of February 12th, 1875. 

Rs. A. 

1. Petition by debtor for the benefit of the Act in lieu of 

Rupees 15 ... ... ... ... 5 0 

2. Petition by creditor for a declaration of an act of Insol- 

vency ... ... ... 5 0 

3. With every such petition there shall be deposited a fee to 
be ealculatad by the Chief Clerk for defraying the costs of adver- 
tisement of notice (where such notice is required) and of adjudication 
in the London Giuette and in the GoMette of the Presidency. If no ad- 
judication is made, a certificate will issue for the recovery o£ the fee ^ 
for advertisement of adjudication. 
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4. With aveij notice for an order of discharge there shall be 
paid a fee oaloalated by the Chief Clerk for defraying the cost of ad- 
vertising the order in the London Oazette and in the Gazette of the 
Presidency. 

Nothing in the rules of Febrnary 12tb| 1875, or in these rales 
shall prevent the Coart from accepting and adjndicatiog on a petition 
presented by a debtor detained in jail under civil process. Bat if it 
shall appear that such debtor has available assets such assets shall be 
applied in the first instance to the discharge of the fees leviable 
nnder the said rules. 

(Signed) Chibles A. Turner, Chief Justice. 
( f , ) JjjiES Eernan, 

t 

( „ ) J. B. Eindebslet, I 

( „ ) T. MnTTDSA'nruT Aiub, 

( „ ) P. P. Hctchiss, J 
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M. ACT No. I. OF 1889. 

Passed on thk 80th JanOaet 1889. 

An Acf to consolidate and amend the law relating to the Courts of 
Village Mtnisifs in the Presidency of Fort St, George, 

Wrebfas it is expedient to consolidate andBoiend the law relating 
Preambi Courts of Village Monsifs in the Presi- 

dency of Fort ISt. George; It is hereby enacted 
as follows : 


Local extent. 


CHAPTSB I 

Preliminary. 

1. (1) This Act may be called The Madras Village Courts Act, 

Short tiiie and com- and shall come into force at once except 

menc»*ment. that clauses {2)'to (8), both inclusive, of sec- 

tion 9 shall only come into force under an order by the Governor in 
Council provided for in clause (1) of that section. 

(2) It extends to the territories subject for the time being to the 
I oral extend Governor io Council of the Presidency of Fort 

St. George, except the Scheduled Districts as 
defined in Act No. XIV of 1874, and the Town of Madras. Provided 
that the Governor in Council may by notification in the Fort St. George 
Gazette from time to time withdraw any village or area from its operation 
and cancel such notilication. 

2* (1) The enactments specified io the schedule hereto annexed 

„ are repealed to the extent mentioned in the 

Enact mcota rr- pealed. .i • , , i # 

third column thereof. 

(2) Bnt all courts constituted, limits fixed, appointments, deolara- 

ronrta Ac., tioDS and roles made, jurisdiction and powers 

under repealed Artg, Conferred, forms prescribed, and directions 

given under Madras Regulation IV of 1816, or Madras Act No. TV of 
1888, shal}, as far as may be, be deemed to have been respectively cons- 
tituted, fixed, made, conferred, prescribed and given under this Act. 

(3) Any enactment or docament referring to Madras Regnlation 
References in previous IV of 18 16 or to Madras Act No. IV of 1883 

shall, so far as may be, be construed to refer to 
this Act or to the corresponding portion thereof. 

3. All soits pending in the Coarts of Village Munsifs at the time 
Application of Acc to coming into force shall be deemed 

•oite or decrees pending. fo have been iostitated nnder this Act, and all 


Enactments repealed. 
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[Secs. 4-6. 


decrees passed b; Village Massifs before such date may be executed 
under the provisious hereiaafter contained relatiug to ezecation of de- 
crees passed under this Act. 

4 . When any vilbge or area is withdrawn from the operation of 

Procedure for Buiti and pending in a Village Gonrt 

decreee i^ending in area therein shall be heard and determined, and hU 
withdrawn from Act. decrees passed by such Court and remaining 

nnezeouted shall be executed by the Civil Court which, if the suit weru 
about to be instituted, would have jurisdiction to try it. 

Such suits shall be tried aud such decree s shall be executed as suits 
inslitated in, and decrees passed by, such Civil Court. 

5* In this Act, unless there be something 
Interpretation clause. repugnant in the subject or context— 

‘‘Village’' means in a permanently settled estate a local area for 
which at the pmssing of this Act there is a Vil- 
lage MuDsifs Court constituted under Madras 
Regulation IV of 1816 or tor which a Village Court has been establish- 
ed under this Act ; aud elsewhere a local area recognized by Govern- 
ineivt from time to time as a village for purposes of collecting the land 
revouue. 


**Villfigs Munsif. 


“ Village Court.” 

^Diitriot Judge” and 
” Diatrict Munaif.” 


‘‘ Village Munsii" means the Judge of the 
('^ourt uf a Village Munsif established under 
this Act. 

“ Village Court"' shall include a Bench 
constituted under section 9. 

“ District Judge" or District Munsif' 
means the District Judge or District Munsif 
within the local limits of whose jurisdiction the 
Village Court is situate. 


CHAPTEB II. 

EstabTiISHment and Constitution of ViLijtoE Coubts. 

6 . The Governor in Council may from 
cKj|tobU.h».«tofVin.g. by order to be notified in the 

District Gazette — 

( 1 ) group twoor more villages and establish one Village Court for 
them in lien of the several Village Courts previously existing therein ; 

(2) coDSiitnte divisions io any village, and establish a separate 
Village Court for each of such diviaious in lieu of the Village Court 
previously existing in anoh village ; 

establish a new Village Court for any specified area. 
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A Village Court eatabliahed under this Act abali be held before a 
tillage Munsif appoioted or a Bench of more than one Judge oonati* 
^iQted aa hereinafter provided. 

Village Muosifs shall be appointed by the Collector of the 
Apooiatueot of Village district snbject to such rules as the Governor 
in Conooil may from time to time pn^soribe ; 
provided that no person not residing within the village shall be eiigi* 
bie for that office. 

8* Tbe C/olleolor of the district may snspend or remove a Village 
Sntpeneion or remoTai of Munsif for incapacity, neglect of duty, misoon- 
Village Muraif. d,ici or Other jii«t and sufficient cause, and 

shall do so, on a requisition passed by the District Judge for like cause 
appearing in the judicial proceedings of a Village Munsif. 

From every order suspeoding or removing a Village Munsif, an 
appeal may be made within three months to the Board of lie venue, if 
the order was passed by the Collector without orders from the District 
Judge, or to the High Court if passed upon such orders. The deoisiou 
of the Board of Revenue or High Court as the case may be on all such 
appeals shall be final. 

9. (1) The Governor in Gonnoil may, by order to be notified in 

tbe District Gasette, direct that tbe following 
B«uX'“”eir «ppIu^'o5 clauses of this section be brought into force from 
t<» any rillago by aoitflca- any spt^cified date in any village, or in the vil- 
lages within any area, and may from time to 
time modify or cancel such order. 

(2) For every village in respect of which such an order is in 

. . , . . - force, and subject to an V rules which the Gover- 

Liit to be maintained of ^ ► 

perenne qoalitied to eerre Dor in Cooocii may make OQ this behalf, the 

OD Bench. Collector shall prepare and maintain a list of 

the parsons residing in tbe village and qualified to sit aa members of a 
Bench fur the trial of suits brought under this Act. Such list shall be 
hung up in the Court*hoQse of tbe Village Munsif. 

(3) In any suit which may be instituted before the Village Court 

Kithar party to a tnit B^^^h Village, the Plaintiff in his plaint 

may claim uial by Bench. or the Defendant in bis answer, may claim 
that the suit shall be tried by a Bench of three Judges, and nominate 
as s member of such Bench any person named in the list mentioned 
in clause (2) of this section ; provided that such person is not his aar* 
vant, dependant, relative or tenant, or personally interested in the re* 
■uli of tbe suit. 

C4) When tbe plaintiff has nominated snob a person in his plaint 
Nominiu.ioii of members tho Defendant ahall, by the BumuiODS| be re* 
of Bench. quested to Dominate one also. When the De- 

ll 25 
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[Secs. 10-12. 


fAodant hat dtnanded a Bench and nominated anch a person, the 
Plaintiff shall be required to nominate one also. When any person 
nominated io8»-r76 on a Bench declines or is nnable to act, the party 
who Dominated him hhall be required to make a fresh nomination. 

After two clear days from the date of a reqnisition under this danse, ' 
if it has not been complied with, the Munsif shall himself select 

from the list a person to serve on the Bench on behalf of the person 
ao roakinjfif default. 

(5) The Village Maosif shall snmmon the two persons nominate 
Mawbart of Bench to ba selected as aforesaid to sit together with 

anmnionad br Munwf. himself for the trial of the suit. 


(6) The Village Munsif shall be the President of such Bench and 

shall regulate the procedure and issue all sum- 

Prooaanra. . ‘ 

iDODses, notices and the like in his own name, 
but the Decree shall rnn in the name of all the three members of the 
Bench. If the members of the Bench capuot agree, the opinion of the 
majority shall prevail. 

(7) No person summoned under this section to serve on a Bench 
LUbilHy to aarve on «hill be bound to sit for more than three days 

Banoh. in any month ; provided tiiat every such per- 

son shall be bound to attend the trial of any case which has been com- 
menced before him until its completitm. 

(8) Whoever, being duly summoned nnder this section to serve 

Penalty for refuiing or Bench, without reasonable excuse de- 

omitting to aerra. dines or ornits to do so, shall on conviction 

before a Magistrate be liable to a fine not exceeding Us. 20. 

10. The Village Munsif shall keep a register of suits preferred 

to the Village Court and shall write the pro- 
M7n‘K^trpii'Ii're^tew ceediiiffs of the court and it ahull be the doty 
of •uita and record of pro- ©f ^be Village Karuam, if so required, to assist 
ceadinga- keeping such register and in writing the 

procepdinga of the Court, 

11. It shall be the duty of the village servant usually employed 
ViUairsierrsnt to iorve carrying messages to serve all summonses, 

•ummootM, Ao. notices, and orders issued under this Act and 

to Act nnder the orders of the Village Munsif in seizing, selling, and 
delivering moveable properties attached under this Act. 

12. It shall be competent to the Collector of the district ; sub- 

ject to the control of the Governor in Council, 
Colleotor rn»y appoint any person in lieu of, or in addi- 

any person »n l>su of, or ''If •'f' ' 

in addition t^, Viilaim Kar« tion to, tue ViliHge Ivarnaiu, or the Village 
nam and tiUaga torviMti. gervant ineniioned in section 1 1, to perform 


■th. ant;« prworiM b,<wctioB. 10 ...d 11 re,p**tivel 


V. 
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CHAPTER m. 

JCRISDICTIOK, UkS JcDICAT^ AND LlHITATtOK. 

I 13. The followiog are the euitii which sbaU bo oogniwkblo by Vil- 
I Coer!*«t>c. of Buiu by »«>?« Courts (nHmely)—olwinB for money due 
I VilUgaCourw. on coiitrnrt, c»r Uir personal proporty, or for 

^ the Value of such pronerty, when the debt or demand does not exceed 
in amount, or value the sum of Rupees tweuty, whether on balance of 
account or otherwise. 

IVovuIed that no actioQ shall bo brought 

Prov ii»o. 1 * 

in any such court — 

(1) on a balance of partnership account unless the balance shall 
have been struck by the parties or their a^rents ; 

(2) fur a share or part of a share under an intestacy, or for a 
legacy or part of a legacy umler a Will ; 

(d) fur reui for land unless such rent be due upon a written con- 
tract signed hy the defc-iuiant ; 

(4) by or against GoVi rnment or public officers in tbeir official 
capacity ; 

(o) by aud uguiust minors or persons of nnsound mind, 

Note. 

See I. L. H., 13 Madr. 145, noted under hcc. 15 of the Civil Proce- 
dure Code. 

14* With the written consent of both parties executed before the 
.Jurwticiioii np to K*. cuut t, a Villago Court may hoar and determine 
200 wiili coimeiii. suits of the nature described in section 13, iho 

amount or value of which shall not exceed Hs. 200, 


15. Subject to the provisions contained in section 16, every suit 
Court in whicii tfuii to bo brought Under this Act shall be instituted in 
intiiiuioii. the Court of the Village Munsif within the 

local limitfi of whose jurisdictiou all the defendants at the time of the 
commenceiut^ut of the suit reside, or carry on busiuess, or personally 
work for gaiu. 

* 16* No Village Munsif shall try any suit to which he ia a party. 

Sail in which Court U which he is personally interested. Of •ball 

peraouttlly iuteresivU. adjudicate upon any proceeding connected 

with, or arising out of, such suit. Kwry such suit or proceeding may 
be instituted iu the Court of the Muusif of any village immediately 
adjoining. 

17. No Village Court shall try uoy suit brought bn a cause of 


Rat Judicata. 


action, which Las beeu beard and determined 
by a court of competent jurisdiction, in a for- 


mer suit, beiweea the sumo pariice, or those aador whom they claim. 
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18* Erery anit iostitnted in a Vill^e Court shall inolods the 
Salt (0 ioclnds whole whole of the claim which the plaintiff is en- 
olain. titIed<to make in respect of the cause of action, 

but he may relinquish any portion of bis claim in order to bring the 
suit within the jurisdiction of such court. 

If a plaintiff omit to sue in respect of, or intentionally relinquish, 
BelioqaiibmeDt of put *“7 portion of his claim, be shall be precluded 
of claim. from bringing a fresh suit for or in respect of 

the portion so omitted or relinquished. 


19. If in the decision of a suit cognieahle by a Village Court 

Incidental determination ""der sections 13 and 15. it becomes necessary 
ofmAtters not cognizable to decide incideutBlly any matter in dispute 
bj Village Oonru. between the parties to the suit, oonoerning 

title to immoveable property, or the legal character of either of them, 
or of those under whom they claim, or the existence of any contract or 
obligation, which if it had been the immediate subject matter of the 
init, would not be cognizable under this Act by a Village Court, it 
ahall be cornpei nit to the Village Court to decide such question of title, 
legal character, contract or obligation as far as may be necessary for 
the determinatiou of such suit, but such decision shall not be evidence 
of such title, legal character, contract or obligation in any other action, 
though between the same parties or their representatives. 

20. The provisions of the Indian Limi* 
Limitation. tation Act, 1877, shall apply to suits and ap- 

plication under this Act. 

Provided that no suit or application shall be entertained by a Vil- 
lage Court after the expiration of three year^ 
from the time when the right to sue or make 
the application 6r8t accrued. 


21 . 


Transfer of laiti. 


The District Muusif may, on the application of any of the 
parties, withdraw any suit from a Village 
Court and try the suit himself, as if it had been 
instituted in bis Court, or transfer it for trial to any other Village 
Court within the local limits of bis jurisdiction. Provided that any 
party applying to have a suit withdrawn from a Village Court and 
tried by the District Mnnsif shall, before any snch order of transfer 
is made, pay the amount of the fees payable under the Coart Fees Act, 
1870, in respect thereof. 
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CHAPTER IV. 

Of the institution and Frame of Sdits, Recognized Agents, the 

Issue and Serticb or Summons on Parties, Adjournments 
and Consequences of Non-appearance. 

22* Every suit ander this Act shiill be iastirated by preseotiDg 
‘ Sait to be commenoed ® plaint to the Village MuDsif together with 
by plaint. as many copies thereof as there are defend* 

ants. One Copy shall be delivered or affiied as hereinafter provided to* 
gather with the copy of the snmmons. 

23* The plaint shall be written in the langnage of the village 
Particulart to be con- signed by the plaintiflp, or, in bis absence, 

tained in plaint. by an agent duly authorized by him, and it 

shall oontfiin the following particulars 

(а) The name, description, and residence of the plaintiff and de* 
fendant. 

(б) A concise statement of the cause of action and when it arose. 

(c) The relief prayed for, and the total amount or value of the claim. 

24. Any party to any suit before a Village Conrt may appoint 

Appe»iranco in person or ^7 vakalatnaina any person to- appear and 
by agent. plead for biro, but it shall be competent to the 

Village Mnnsif, whenever be thinks it necessary for the ends of justice, 
to order the personal attendance of any of the parties to the suit ; and 
if the party so ordered does not attend in person, be shall be subject 
to the same consequences as if he did not appear either in person or by 
an agent. 

25- When the plaint has been duly presented, the Village Mnnsif 
Summons to defendant cause the same to be registered, and 

how served. shall, by a summons in writing, require the de- 

fendant to appear and answer the claim on a speciBed day. The sum- 
mons shall be served on the defendant personally and a copy thereof 
delivered to him by the village servant usually employed in carrying 
messages, or by any other person appointed by the Collector under sec- 
tion 12. 

26* If the Village Mnnsif is satisfied that the defendant if evad- 
Mode of service when Service of the summons, the Village Mnn- 

defendant evades service. gif may order that it be served upon, and a copy 
thereof delivered to, an adnlt male member of the family of the defend- 
ant residing with him, or that a copy thereof be affixed -npon some 
ooDSpiouous part of the house in which he generally resides. 

27* Whenever it may be necessary to serve the summons upon a 
Mode of ..rvice when '^efeDdant beyond the local joriadiotion of tb. 
defendant beyond local Village Court, it shaU be forwarded to the 
inrisdiction of conrt. District Mossif, who iBbsU canse it to be eer- 
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ved as if it bad been Bommona issaed by himself, and Bball tbea re- 
turn it to the Village Ooart, together with a report of Boch service. 
ISnch report shall be primu facie ovidenon of the facts stated therein. 

28. If a defendant does not appear in perspn or by agent on the 
. ^ day fixed, and it be proved that the summons 

Prooadnre if defsodwit ^ 

does aot appear. was duly served, the Yiliage Lourt may pro- 

ceed ex farie. 

If it is not proved that the sainmons was duly served, the Village 
Munsif shall issue a fresh summons. 

Every defendant may claim to clear days’ notice of salt, and if the 
Defendant can oluim two summons was not served in sufficient time to 
daja* nouoe of suit. enable him to answer on the day fixed, the 

hearing shall be adjourned to a future day, of which written notice 
shall be given to defendant. 

29* Every sninmons served under this Act otherwise than by the 
ProoMi to be serred at village servant shall be served at the expense 
eapetwe of party iwuing. of the party on whose behalf it is issued ; and 
the amount of fee leviable for such service shall be fixed from time to 
time by the Governor in Council and shall be levied by the Village 
Munsif ill snch manner and subject to such rules as may be prescribed 
in that behalf by the Governor iu Council. 

Procedni’o where plain- 
tiff doea uot appear mid ii/.'ir 

daraodant dooi not admit 30- It 00 tbe day fixed for the aefeudaut 

claiiu or where summonH appear-— 

not served through pluiu- 
tiff’a default. 


(1) neither party appears, or 

(2) the plaintiff does not appear and tbe defendant appears and 
does not admit the claim, or 

(3) the snroinoos has not been served owing to the plaintiffs de- 
fault and tbe defendant does not appear, 

the suit shall dismissed unless the Village Conrt otherwise directs. 


31* If the plaintijBP does not appear, but the defendant appears 


Prooedtire where plain- 
tiff doea uot appear and de- 
fendant admita daim. 


and admits the claim wholly or in part, the 
Village Court shall pass judgment against de- 
fendant in accordance with such ad mission, pro- 


vided that, when only a part of the claim is admitted, the Court may 
adjourn the hearing to a future day. 


33* Whenever a suit is dismissed under Clanse (1) or Clause (3) 


Betting aside order un- 
der eeotion 30 or 81 on 
oeaee ehowu. 


of section 30, the plaintiff may bring a fresh 
suit ; and if within thirty days from the date 
of an order under Clause (2) of section 80 dis- 


missing the suit, or of a decree passed for only a part of the claim under 


sectioo 31, th« pkintiS Mtiafies th« YiU»g« Court that be was prerent- 
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ed by mj sufficient cause from appeariog, the Court shall set aside the 
dismissal or the decree, and shall appoint a day for proceeding with the 
suit. 

33. Any defendant against whom a decree has been passed ex 
Settinjr iiRide parte >»ay, within thirty days from the date of 

decree agruiast defeudant. executing any process for its enforcement, ap- 
ply to the Village Court to set it aside ; and if satisfied that the sum- 
mons or notice was not duly served, or that the defendant was prevent- 
ed by any sufficient cause from appearing, the Conrt shall set aside 
the decree and shall appoint a day for proceeding with the suit. 

No decree to be rat .aide 34* No decree shall be Set aside on any 

Without notice to opposite application under section 82 or section SS nn- 
less notice has been served on the opposite 
party. 


CHAPTER V. 

Of the Hearing, Withdrawal or (/OMpromis* of Suits and or the 
Summoning and Examination of Witnesses. 

35. When the defendant appear.-?, the Conrt shall ascertain from 
rrocediiri^on appearance him whether lie admits the claim made in the 

of both partiea. plaint. If he admits the claim or if the suit be 

compromised, such admission or compromise shall be recorded in writ- 
ing and signed by the parties, and the Court shall pass a decree in ac- 
cordance therewith. If he does not admit the claim, he shall be required 
to state his ohjections either oraily or in writing, and the Conrt may 
if it thinks fit, adjonrn the case to enable him to file a written statement, 

36. If the piaiutiiF wishes to withdraw a suit, he shall signify the 

. . ^ same in writing to the Conrt, which shall strike 

withdrawal of suit. . . I 

the suit OH the -file and no fresh suit snail be 
brought on the same canse of action. 

37. If either party is willing to let the suit be settled by the oath 

of the other, and snch other party assents and 
tleTby^oath^ takes the oath, the Conrt shall give judgment 

according to such oath. 

38. The defendant may set-off any amonnt legally dne to him by 

the plaintiff, for which he conld bring a suit in 
* ^ ’ a Village Court. If soch set-off is established, 

the decree shall be for any sum which finally appears to be dne to either 
party. 

39. When the defendant’s statement has been made, the Court 

shall proceed to examine the tmth of the claim, 
beTomm^ed.^^ pr^ent o ^ summon the witnesses cited by either 
party who are not present. 
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40 * Adj witness rasidin^ within the jnrisdiction of ihe Village 
Court tnay be socnmoned verbally or in writing. 
^ witoewai residing within five miles be- 

yond the Coart’s jarisdiotion may be summon- 
ed in writing, and snob summons shall be served through the Vil« 
lags Murisif within whose jurisdiction he resides. If any witness re* 
sides more than five miles beyond the jurisdiction, the Court may call 
IntaiToaatoriaa wban to the parties to frame written interrogatories, 
and shall forward such interrogatories, with a 
letter,, to the Village Munsif within whose jurisdiction the witness re- 
sides, and such Munsif shall forthwith summon and examine the witness 
upon the interrogatories, and shall return his answers to the Court in 
which the snit is pending. 

41. A summons may direct the party 

Sammons to appear and summoned either to appear and give evidence 
give evidaiioe or produce j A j ° t 

docameat. or to produce or cause the production oi a ao- 

cument. 

42. Woman who, according to the cnstoms and manners of the 

Exemption of reiiain country, ought not to be compelled to appear 

woman and other pvrsona in public, persons exempted from personal ap- 
from personal appearance, lu 

pearauce in Court, and any person who, by 

reason of sickness or bodily infirmity, cannot attend without serious io- 
oonvenienoe, shall not foe summoned ;but when the evidence of any 
such persoQ is necessary, the Village Court shall examine such person 
at bis or her residence. 

43. Witnesses shall be examined on oath or solemn affirmation but 
Examination of wit* it shall not be necessary for a Village Court to 
take down depositions of witnesses in writing. 

44. If it appears likely that the parties will settle the mutter 
Adjournment in view to amicably, or for any other sufficient cause, the 
amioable aeitlament or for Village Court may adjourn the bearing to a 
other oanee. fixdd in the presence of the partiest 

or in cases iw'whioh the defendant 5loes not appear, in the presence of 
the plaintiff. If, on such day, the parties or any of them fail to appear, 
the Village Court may proceed to dispose of the snit in one of the modes 
prescribed in that behalf by sections 30 and 31, or make such other 
order as it thinks fit. 


CHAFTSBVl. 

Of the Decree and its Execution. 

45. When the parties or their agents have been heard, and the 
^ evidence on both sides considered, the Village 
Court Court jAiall pass such decree as may seem just, 
eqaitable, and according to good conscience 
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Secs. 4G-50.] 


Contents of decree. 


46* decree shall contain the number of the snit^ the names 
of the parties, the particnlars of the claim, the 
names of the witnesses examined, the titles, of 
the exhibits read, the decision thereon, and the reasons for such decision. 
It shall specify the sum of money adjad^ed, the moveable property to 
be delivered, the sum to be paid in default of delivery, and the amount 
of costs and by what parties and in what proportions snch costs shall be 
paid. 

The decree shall be dated on the day on which it is passed, and 
signed by the Village Munsif. When the suit has been beard by a Bench, 
the decree shall be signed by the members of such Bench concurring 
therewith. Each party shall be entitled to receive a copy of the decree 
upon application. 


may award iii- 
torc!«t or order {rnymeut 
by instalmeniB. 


47. In salts for money the Village Court 
may decree interest on the snm decreed not ex- 
ceeding twelve per cent, per annum from date 
of suit till date of payment. 


When a Village Court decrees the payment of a snm of money, it 
may direct that it be paid by instalments, with or withont interest at 
the above rate. 


48. The decree shall be executed by the Village Court which 
Court by which decree passed it or by a Village Court or District 

may bo executed. Munsif to whom it is sent for execution under 

the provisions hereinafter contained. 

49. If the decree be for any speciBc moveable, it may be enforc- 
Dccroc for ppocific more, ^d by the Seizure of the property, and its 

able bow executed. delivery to the decree-holder. If the seizure of 

the property be not practicable, the decree shall be executed by en- 
forcing payment of the sum decreed as an alternative. 

50. -All money payable under a decree passed by a Village Court 

shall be paid to the decree-holder, or his agent 
a decree or other 'ndjuRt- Bpecially authorized in writing, in the pre- 
inent to be made or record- fience of the Village Munsif whose duty it is 
ed in preBomc of MuDBif. execute the decree; but if the deoiee is 

otherwise adjusted to the satisfaction of the decree-holder, the nature 
of such adjustment shall be recorded in writing, and signed by him or 
his agent in the presence of, and attested by, such Village JMunsif. 

Rucb payment or adjustment shall be endorsed by the Village Mun- 
sif on the decree, ami recorded in the register of suits mentioned in 
section 10. 

No pavment under a decree, and no adjusinnent of a decree in whole 
or in part, shall be recognised unIeB.s it has been made or recorded in the 
II 2G 



Judgmcnlr debtor not to 
be arrested nor immoveable 
property attached. 


52. 
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inftQiiGr prescribed by this section^ or in the court of the District 
MansiL 

51. Subject to the provisions of sections 
66 and 67, no jndgment-debior shall be arrest- 
ed and no immoveable property attached in 
execution of a decree of a Village Court. 

On the application of the decree-holder, the Village Court 
shall attach any moveable property within his 
Attachment of moveablo jurisdiction belonging to the judgment-debtor 
property. pointed out by the decree holder, to the value 

of the sum payable under the decree, provided that the following pro- 
perties shall not be liable to snch attachment, viz., — 

(a) the necesaary wearing apparel and bedding of the judgment- 
debtor, his wife, and children ; 

(b) tools of artizans, and, where the judgment-debtor is an agricnl- 
tnralist, his implements of hnsbandry and snch cattle and seed-grain 
us may in the opinion of the Court be necessary to enable him to earn 
his livelihood as snch ; 

(c) boo!^s of account ; 

(d) stipends and gratuities payable to military and civil pensioners 
of Government, and political pensions ; 

{e) the salary due to a public officer or to any servant of a Railway 
Company or local authority, unless such salary exceeds twenty rupees 
monthly, in which case a moiety of it may be attached ; 

(/) the pay and allowances of persons to whom the Native Articles 
of War apply ; 

(g) the wages of labourers and domestic servants. 

53* If the property be in the possession of the judgment-debtor, 
How mado if in possca- it shall he attached by actual seizure, and the 
«on of iiidginc.nt..debtor. Village Munsifshall provide for its sale custody. 
It may be left in the custody of the judgment-debtor, upon sufficient 
security being given in writing for its production when required. On 
default the decree may be executed against the surety to the value of 
the property not produced. 

54* If the property be notin the possession of the judgment-debt- 
or, the attachment shall be made by a written 
JlrnTr’jimenXh- o^er prohibiting the person in possession of 
the property from giving it over to the judg- 
ment-debtor. 

55. Debts and moneys due to the judgment-debtor shall be attach- 
ed by a written order prohibiting the judgment, 
debtor from recovering the debt of receiving 


tor. 


lU'btB !u>w attncliod. 
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the earn of money, and the debtor from making payment thereof, until 
the farther order of the Village Coart, Nothing in this section shall be 
held to aathorizea Village Court to attach or sell a debt charged on 
immoveable property, 

56- When an attachment has been made by actual seizure, or by 

u . .a written order, any private alienation of the 

Prirate alienation of i i i -j? i j 

property after attachment property attached, whether by sale, gift, pledge 

or otherwise, and any payment of the debt to 

the judgment-debtor, during the coutiunance of the attachment, shall 

be void as against ail claims enforceable under the attachment. 

57- If aay claim be preferred to property attached in execution of 
Ifivestijration of claims decree, the Village Court shall investigate 

to attached property. claim, and if it appears that the judgment- 

debtor has no saleable interest therein, such property shall be released 
from aiiacliinent. 


58- As soon as possible after attachment, the Village Court shall 
„ . * , , , * fix a dav, not less than fifteen days from the 

lc!(s than i'ittocMi days uftor date of attachment, for the sale of the property 
Trochi^^ * bo attached, and shall cause a written proclama- 

tion of the intended sale to be fixed outside 
his ('ourt, and such sale shall be further proclaimed by beat of drum 
previous thereto. 


Provided that(l) with the consent in writing of the judgment- 
debtor, or (2) when the property seized is sub- 
ject to speedy and natural decay, or (3) when 
the expense of keeping it in custody may exceed its value, the Court 
may, after giving due notice by beat of drum, sell the attached property 
at any time within fifteen days from the date of attachment. In such 
case the Court shall hold the sale-proceeds subject to the provisions 
hereinafter made for payment of moneys attached in execution of 
decrees. 


59. On the day fixed for the sale, the property shall be put up for 
sale by public auction in the presence of the 
Proce ure in sale. Village Munsif, and sold to the highest bidder. 

The price shall be paid without delay, and in default the property shall 
ugaiu be put up to sale. 

On payment of the purchase money, the (>ourt shall grant a receipt 
for the same, and the sale shall become absolnte. 


Any loss on resale shall, at the instance of either the ju<3graent- 
creditor or judgment-debtor, be recoverable from the defaulter as if 
a decree had been passed against him for the same. 
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60* Adjt sale advertised under this Act may at the discretion of 
the Court be adjourned to a specified day, pub- 
Power to adjourn Bale, notice thereof being given in the manner 

perscribed by section 58. 

61. No Village Munsif or other oflScer having any duty to perform 
Village Munsif and other Connection with any sale under this Actshall, 
oflicerH nob to bid for or either directly or indirectly, bid for or acquire 
buy property gold. interest in any property sold at such sale. 

62 > Every sale of property under this Act shall be stopped if, 

before the lot is knocked down, the amount 

Stfypago of anlo on ten- □□(jep the decree and the costa attending 

dor of dobc and coats. tit tt..i nr -i. 

the sale are tendered to the Village Mnnsif. 

63. Out of moneys realized in execution, the cost of execution 
shall first be defrayed and then the amount 
Division of proceeds of due fo the decree-holder. Any surplus which 
*^”***‘ may remain shall be paid to the Judgment- 

debtor. 


r.o,.erly ncfn.lly .ci.od , . property sold is oue of 

to be dolivoro to purcha- which actual Seizure has been made, the pro- 
perty shall be delivered to the purchaser. 

65. When the property sold is in the possession of any person 

. , , other than the ludgiiient-debtor, or is a debt 

In other ojihcr how pro- ^ i . , 

]>(Mty dull vert'd to pur- due by any perstin to the judgment-debtor, 
delivery thereof to the purchaser shall be 
made by a written notice to such person, prohibiting him from deliver- 
ing possession of the property or paying the debt to any person 
except the purchaser, and whatever right the judgment-debtor had in 
such property or debt at the time of attachmeut shall vest in the pur- 
chaser. 

66- Any decree passed by a Village Court may, on the application 
Decreo mny Ik, decree-holder, be transmitted for exe- 

mictui] to District Muusif cntion to the District Mnnsif, tvbo may exe- 
(or execution. gg decree passed 

by himself, or may transmit it for execution to the Court of any other 
village in which the defendant is represented to have moveable pro- 
perty. Sneh Court shall proceed as if the decree was passed by itself. 

67. It shall bo competent to the District Mnnsif to withdraw the 

District Mnnsif may ^ecutiou of any decree from any Village 
withdraw execution of any Court, and to Bxecuto it himself, as if it were a 
decree passed by himself. 
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68 * If a piaiotiS or a defendant die before decree is passed in the 

If on death of party to swit, the name of his legal representative may 

snit application in made, entered in liis place on the record, on the 

legal ropreflentative of de- i i i i 

ceased may bo eiuorod on application of theoppoBiteparty or of such legal 

representative, but no decree shall be passed 
against the legal representative of a deceased defendant beyond the 
.value of the assets derived from him and not duly accounted for. 

69 . If no such application be made within sixty days from the 
If no application made, death of the plaintiff or defendant, 

suit to bo dismisaod. the Ruit shall bo dismissed, and no fresh suit 

shall be allowed to bo brought ou the same cause of action. 


70 . If there be more plaintiffs or defendants than one, and any 
of them die, and his representative is not 
joined as aforesaid, the auic shall proceed at 
the instance of the surviving plaintiff or plain- 
tilTs, or against the surviving defendant or de- 
fendants. 


If moro flinn ono plnin- 
tiff or di'foiMlaiit, to 

proceed iiistauco of or 
uguinat survivor. 


71 . If a decree-holder die before the decree has been fully exe- 

If decre.-!, older dio Id. legal representative may apply to 

loirai roi>r(‘st*iiiativo may the Village Court to substitute his name as the 
bo dubstituted. decree-holder in the room of the deceased, and 

if the Court be satisfied, after giving notice to the judgment-debtor, 
that the applicant is the legal representative of the deceased, it shall 
substitute his name on the record as the decree-holder. 


72 * If judgment-debtor die before the decree has been fully exe- 
„ . , , , cuted, it may be executed on the application 

If jiidgnieiit-flebtor die, c j u u -1.1.1.11 

decree may bo oxecuteci th© decree- holder against the legal repre- 

againat hia legal repreaon- sentative of the judgment-debtor, to the extent 
of assets derived from him and not duly ac- 
counted for, 

73. The District Mnnsif may, on a petition being presented with- 

Revision by District *“ Of 

Mnnaif of Village Court's order of a Village Court by any party deeming 
Proceediiigfl. himself aggrieved by each decree or order, 

set aside such decree or order on the ground — 

of corruption, gross partiality or misconduct of the Village Court ; or 
of its having exercised a jurisdiction not vested in it by law, or 
otherwise acted illegally or with material irrcgnlarity ; or 

that the decree or order is clearly nojast or contrary to law ; 
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and may pass snch other decree or order as he thinks fit ; provid- 
ed that no decree or order of a Village Court shall be set aside with- 
out notice to the opposite party. Pending disposal of any such petitioOi 
the District Munsif may stay execution of the decree or order. 

A petition under this section may be entertained after sixty days 
by the District Munsif if he is satisfied with the cause shown for the 
delay. 

Except as provided in this section, every decree and order of a 
Village Conrt shall be final. 

74* Whenever under section 73 the District Munsif sets aside a 
decree or order, he may report the case to the 
Dintriot Munsif mny, and District Judge, and shall report every case in 

in eortiiiri ('uses shull, re- i • i . , • i i 

port to District Judge. which he sets aside a decree or order on the 

ground of corruption, gross partiality, or mis- 
conduct. 


The High Court may, from time to time, prescribe forms for 
use in Village Courts and the returns which 
they shall be hound to submit. The District 
Judge or the Distric.t Munsif may at any time 
call for and inspect the registers and records of 
Village Courts. 


75. 


I*owor of High Court to 
preecribo formti and of Dia- 
trict .ludgo and Diatrict 
MuuBif to inapect recorda. 


SCHEDULE. 


Enactments rkpkalkp. 
{See Section 2.) 


Number and year. 

Subject or title. 

1 1 

Extent of repeal. 

1 

2 

1 3 

Madras Regulation 

A Regulation for declaring 

^ So far as it has noi 

IV of 1816. 

the head inhabitants of villages 
to be Munsifs in their respec- 
tive villages, to hear and decide 
Civil Suits for sums of money 
or other personal property to a 
limited amount, and for defin- 
ing their jurisdiction. 

been already re- 
pealed. 

Madras Act IV of 
1883. 

Ad Act to raise the pecn- 
nlary limit of the Civil Juris- 
diction exercised by Village 
Munsifs under Madras Regu- 
lation IV of 1816. 

The whale. 
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REGULATION V. OF 1816. 

Passed ON the 17tu May 1816. 

A REori.ATiON /or authorizing Village Munsifs to assemhle Village Tan 
chayvts for the Adjudication of Civil Suits for sums of money or other 
J^ersoual Property^ ivithout Limitation as to Amount or Value^ within 
their respective Jurisdictions^ and for defining the powers and Autho* 
rity to he vested in such Village Punchayets, 

It beiug desirable, with a view to diminish the expense of litiga- 
tion, and to render the principal, and more in- 
Proamiile. telligent inhabitants useful and respectable by 

employing them in administering justice to their neighbours, that civil 
Biiits between the native inhabitants of the territories subject to the 
Presidency of Fort St. George should be referred for adjudication to 
assemblies denominated punchayets, and that for the purpose of facili- 
tating such reference, the Village'Munsifs should be authorized to sum- 
mon a pniichayet oti the application of both parties in a suit, and refer 
such suit to he heard, tried and determined by such punchayet, and it 
being deemed expedient to protect members of village punchayets 
from being called to account for their conduct in the performance of 
these duties, except on charges of corruption, the Governor in Council, 
has enacted the following rules:— 

2. First, — Village Munsifs are hereby declared to be authorized 
Powor to Pummou Pun- to summon puuchayets within their respective 
villages for the decision of suits for sums of 
money or other personal property, without limitatioo as to amount or 
valne, in the two following cases:— 

Second : — In suits where both plaintiff and defendant may jointly 
agree that the matter at issue shall be determined by a Village Pun- 
chayet without appeal, and may prefer a request in writing to the Vil- 
lage Munsif to summon a punchayet, whether he be the Muusif of the 
village in which the parlies reside, or of any other village ; or where 
one party having preferred a request in writing to the Village Munsif 
to summon a Punchayet, the other party, being an inhabitant of the 
same village, on being summoned by the Village Munsif, shall attend 
and voluntarily give his assent in writing to the Village Munsif agree- 
ing to that mode of trial. 

Third : — Provided, however, that in the cases specified in the pre- 
ceding clause of this section, the cause of action have arisen within 
twelve years previous to the institution of the suit, or that the plaintiflE 



208 


VILLAGE PUNCHAYET COURT. 


[Secs. 3, 4. 

do shew by clear and positive proof either that he had demanded the 
money or matter in question, and that the defendant had admitted the 
justice of the demand ; or that he had directly preferred his claim witli- 
jfi the period above mentioned to a competent authority, and in such 
case that he assign satisfactory reasons to the puuchayet why he did not 
proceed in the suit, or prove that from minority, or other good and suflS- 
cieot cause, he was precluded from obtaining redress. 

3. First : — The Village Punchayet shall always consist of an odd 

„ , , « . . number, never less than five nor more than 

Ilow to form PnDchavet. , ’ . , i , 

eleven, and the majority shall decide. 

Second : — The Village Punchayet shall be composed of the most 
respectable inhabitants of the village, who shall be called npon to serve 
in rotation whenever their number is sufScient for this purpose, and 
any inhabitant of the village refusing to serve on a Village Punchayet 
shall be liable to be fined at the discretion of the Village Munsif in a 
sum not exceeding five Arcot rupees, which shall be levied, if neces- 
sary, by the Village Munsif under the provisions for the execntion of 
decrees id Section 30 of Regulation IV of 1816.*^ 

Third Any respectable inhabitant of neighbouring village may 
be placed on a Village Punchayet, if he be willing to undertake the 
duty. 

Fourth : — When the parties in suits are of different castes or pro- 
fessions the Village Munsif shall, in all practicable cases, name an equal 
number of persons of the case or profession to which each party may 
belong to compose a part of the Village Punchayet and shaH' complete 
the punchayet by the selection of a person or persons belonging to a 
caste or profession different from that of both the parties. 

Fifth: — If either party shall object to any one or more of the mem- 
bers nominated to compose the Village Punchayet, and the village Mun- 
sif shall consider such objection to bo well grounded, he shall withdraw 
the members objected to and appoint others to serve in their stead. 

SiMh: — When the parties may desire it, iliey shall each name two 
members, and the Village Munsif shall name another person who may 
be UDobjected to by the parties, to form the punchayet ; but on all 
other occasions, the whole shall be nominated by the Village Munsif : 
the practice of the parties naming two members each shall never be 
allowed when it can be avoided. 

4 . First The Village Punchayet, being formed as prescribed in 

the foregoing section, shall proceed to investi- 
vuloB for mvestigation. matter referred to them in conformity 

to the following rules : — 

* »Seo now Act I. of 18S9. 
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Second The Village Punchayefc shall commence their prooeedinge 
by requiring from the parties an agreement in writing to abide by the 
decision of such pnnchayet, whose names shall be inserted in the agree- 
ment, which shall be witnessed by the Village Moonsif and dated on the 
same day. 

Third: — Vakeels for plaintiff and defendants shall be admitted to 
plead before Village Puucbayets, provided that every person so appear- 
ing as vaKeel be a relative, servant, or dependent of the person by 
whom he may be employed and provided be be furnished with a vaka- 
lutnamah describing his relation to his employer, and the matter in 
which he is empowered to act ; such vakalutnatnah shall be exhibited 
by the vakeel before be be permitted to do any act in the suit. 

Fourth: — The parties being present in person or by vakeel, the Vil- 
lage Punchayet shall receive the written plaint of the complaint, which 
shall state precisely the grounds of complaint, the time when the cause 
of action arose, the name and residence of the person or persons com- 
plained against, the total amount or value of the property claimed, and 
all material circumstances which may elucidate the transactiou. 

Fijlh : — The plaint shall be read to the defendant or his vakeel, 
and the defendant or his vakeel shall be required by the Pnnchayet to 
give in his answer, either immediately, if he shall be prepared to deliver 
it, or on a day to be fixed, which shall not be later than one week from 
the reading of the plaint. 

SMi : — The defendant shall state in his answer all that he has to 
say regarding the case, and no further pleadings shall be admitted. 

Seventh: — The Village Pnnchayet after the answer has been given 
in, shall receive from the plaintiff and defendant their exhibits and lists 
of their witnesses, and shall fix an early day for the trial; with reference 
to the convenience of the parties and witnesses respectively. 

Eighth ; — The Village Panchayet shall immediately communicate 
the lists of witnesses and the day fixed for the trial, to the Village 
Munsiff, who shall require the witnesses to be in attendance on that day. 

t^inih : — The parties and witnesses being in attendance on the 
prescribed day, the Village Punchayet shall proceed to take the deposi- 
tions of the witnesses in the manner osnal in the caste to which they 
may respectively belong, on separate papers or cad jau leaves, in all cases 
in which the matter at issue may exceed the value or amount of twenty 
Arcot rupees ; the deposition shall be read over to the witness, who shall 
then subscribe the deposition with bis or her name, or mark. 

Tenth : — In cases in which the matter at issue may be of smaller 
amount or value than twenty Arcot rupees, it shall be discretionary with 
the Village Punchayet lo take the depositions the witnesses in writing 
or not. 
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Eleventh : — The Village Panchayefcs are anthorized to caase an oath 
to be administered to witnesses in cases where they may deem it neces- 
sary. 

Twelfth : — The Village Punchayets shall not pub a question to any 
witness suggesting a particular answer, and shall, previous to the ex- 
amination of a witness, inform him that they have authority to cause 
an oath to be administered to him when they may think he is not giving 
his evidence correctly, which authority the Village Punchayets shall 
exercise at their discretion. 

Thirteenth : — If the parties or either of them shall fail to appear 
in person or by vakeel at the time fixed for the trial, the Village Pun- 
chayet shall suspend the trail and report it \o the Village Munsif, who 
shall cause to be affixed in some conspionoos place of the villsige, a 
notice specifying that the suit will be tried on a given day, which shall 
not be less than five days from the date of the notice. 

Fourteenth If the plaintiff shall not appear at the time fixed in 
the noitoe, the Village Pnnchayet shall dismiss his suit, which shall not 
be revived u dess the plaintiff shall shew good and sufficient canse for 
bis absence. 

Fifteenth If the defendant shall refuse to answer the plaint, or 
shall not attend at the time fixed in the notice, the Village Punchayet 
shall proceed to give judgment on the plaintiff’s vouchers and the evi- 
dence of his witnesses. 

5. In cases where a witness shall neglect to attend, or attending 

shall refuse to give his testimony, or shall be 
leot otherwise guilty of disrespect to the Village 

Punchayet, as also where the evidence of a 
person is required who resides beyond the jurisdiction of the Village 
Munsif, as also in the oases of persons whose testimony may be required, 
but whose rank or caste may render it improper to require their attend- 
ance, as also when the parties or their vakeels may be gnilty of dis- 
respect to the Village Punchayet, the Punchayet shall report the circnm- 
stauces to the Village Munsif, who is hereby authorized and directed, 
on receiving such reports, to take the same measures for procuring the 
attendance or testimony ot the witne88es,or for punishing the contempts, 
SB he would have taken under sections 15, 16, and 19, Regulation IV, 
of 1816, if the ciroumstauces represented had occurred before himself. 

6. When both parties have been beard, and the whole of tbeevi- 

dence has been gone through, the Village Pun- 
chayeb shall order the parties and witnesses 
to withdraw, and ehall write their decree according to justice and right. 
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7. The decree of the Village PuDchajet shall contain the names 

of the parties, and the names of the ^vitnessea 

Decree what to contain. . , , , , . i m ‘i. j 

examined, and the titlesvof the exhibits read; it 

shall also contain an abstract statement of the principal grounds and 

reasons on vrhich the decision may be passed ; it shall specify the sum 

of money or the value of the personal property adjudged ; the decree 

shall bear the signature or mark of the members of the puuchayet, and 

shall be dated on the day on which it is passed. 

8. Two copies of the decree shall be prepared by the Village 

Copies of decree. Puncbayet and sball be put under a sealed 

cover and delivered to the Village Monsif, who 
sball require the parties, together with the puncbayet, to assemble im- 
mediately, or at a convenient day, not being later than three days from 
his receipt of the decree; the Village Munsif, shall open the seal in pre- 
sence of the parties, and shall cause the Kurnnm to endorse on each 
copy of the decree the date of the delivery thereof, which shall be at- 
tested by the signature of the Village Munsif the Kurnnm, and any 
member of the puncbayet ; the Village Munsif shall then cause the 
puncbayet lo deliver to each party in his presence a copy of the decree ; 
but no communication shall be made to the Village Munsif or to either 
party of the nature of the decree previously to its delivery* 

9. If either the plaintiff or defendant shall fail to appear in per- 
Tlow lo rfceivo copy of Bou Of by Vakeel to receive a copy of the de- 

cree, or having attended^ shall refuse to receive 
a copy, the Village Munsif shall cause the Kuruuin to endorse on the 
copy intended for such party, such omission or refusal, and the date : 
the Village Munsif shall attest the same with his signature, which shall 
be witnessed by the Kuriium and any member of the puncbayet; the 
copy so endorsed shall be deposited with the Village Kurnum to be 
delivered to the party afterwards claiming it, 

10. The proceedings of the Village Puncbayet shall be written 
rrocoedinps how and by either by oue of the members or by the Village 

whom 10 be written, IT 3 i. i . 

Jtvurnum, and no stamp paper need be used in 
plaint, answer, or any process. 


11. Firtl : — No appeal shall be permitted from decisions passed 
Village Punchayets uuder this regulation; 
fall it the Village Punchayot shall be guilty of 
gross partiality, it shall be at the optiou of either party to bring the 
matter by petition, upon stamp paper of the prescribed rate according 
to the amount of the suit, before tbe Judge of tlie Zillah, 

Second :--The petition shall not be received unless it be presented 
with the decree complaiaed of, within thirty days after the date on which 
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copies of the decree may have been famished or tendered to the parties^ 
or to their vakeels. 

Third : — If the petition be received, the Judge shall order the exe- 
cntioD of the decree to be stayed pending the inquiry. 

Fourth : — If the partiality charged against the punchayet shall be 
established to the satisfaction of the Jadge by the oaths of two credible 
witnesses at the least, he shall in every case, whatever the amount or 
value of the suit may be, submit his proceedings, with bis opinion on 
the case, to the Provincial Court of Appeal, who, provided the charge 
be proved by such proceedings to their satisfaction, shall annul the de- 
cision, and the parties shall be at liberty to have recourse to another 
punchayet, or to any other competent jurisdiction. 

Fifth : — Provided, however, that where the decision of a second 
'punchayet shall agree with the decision of a former punchayet in the 
same suit, it shall be final. 

8'Mli : — Petition to the Judge of the Zillah under this section shall 
be presented by the parties in person, or by an authorized vakeel of the 
Oonrt, to whom a fee of four annas of a rnpee shall be allowed, and no 
more ; and the parties shall not be snbjected to any other charge what- 


12. Village Munsifs shall not receive or refer to a punchayet for 
SuiiB for damages not to trial, any suits for damages on account of per- 

be received. sonal injuries, or for personal damages of 

whatever nature. 

13. Suits tried by Village runcbayels shall be exempt from fees, 
Kvemption from stamp stamp duties, batta, and all charges of every 

duties Ac. description, except the cost of the paper or 


cadjan leaves on which the proceedings and decree may bo written, the 
amount of which shall be inserted in the decree, and be levied from the 


party cast. 

14. l^Rejtealed by Act XXVllL of ISoo,} 

15. {Repealed by Act XII, of J 876,] 

16. First : — Decrees of tillage Puuchayets, in cases referred to 

_ . ^ ^ them under this regulation, shall be carried 

Eseoatioa of decrees. i T- n nr j 

into execution by the Village Munsif under 

the rales prescribed in section 30 of Regulation IV of 1816, provided 

the amount of value of the sum of money or other personal property 

adjudged shall not exceed one hundred Arcot rupees. 

Second : — In suits for sums of mouey or other personal property, 
the amount or value of which shall exceed one hundred, but not exceed 
two hundred Arcot rupees, the decrees of Village Punobayets shall be 
carried into execution by the District Munsifs on the written application 
Qi the party praying exeoutiou of the judgment. 
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Third : — In all other cases, the decisions of Village Fnnchajets 
shall be carried into execution by the Zillah Judge in the mode pres- 
cribed by the regnlations. 

17. Petitions to the Jndge of the Zillah praying execution of the 
Petition to Zillah Jud«e decisions of Village Ponchayets shall be writ- 

for execMtion. ten OQ Stamped paper of the prescribed rata 

accordiog to the amount decreedi and shall be presented bj the parties 
in person, or by an authorized vakeel of the Court to whom a fee of 
four annas of a rupee shall be allowed, and no more ; and such appli- 
cation shall not be subjected to any other charge whatever. 

18. First: — Any memberor members of Village Pnuchayets shall 

Member, liable to prose- prosecution in the Zillah Court for 

cation for curruption. corruption in the discharge of their trust by 

either party in a suit which may have been referred to such punebayet, 
and upon proof of the charge to the satisfaction of the Zillah Judge, 
he shall adjudge the offender or offenders to pay the proseentor three 
times the amount or valne of the money or property corrnptly received, 
with all costs of suit ; but members of Village Punebayets shall not be 
liable to be prosecuted for waut of form, or for error in their proceed- 
ings or judgment ; nor shall any process whatever be issued against a 
member or members of a Village Pnnebayet, who may be charged with 
corruption, unless the Judge shall be previously satisfied by sufficient 
evidence that there is probable cause to believe that the charge is well 
founded, and unless the charge shall be preferred within three months 
from the date of the act of corruption complained of. 

Second : — The Zillah Judge shall further fine the party by whom, 
or for whom, the corruption may have been practised in the enit, pro- 
vided he shall have assented to such corruption, in a sum equal to the 
value of the thing or sum of money which any member or members of 
such Village Puuchayet may bo proved to have so corruptly received. 

Third : — If the corruption charged against any member or mem- 
bers of sneh Village Punchayet shall not be proved to the satisfaction 
of the Zillah Judge, be shall award full costs and such damages to the 
member or members complained against as may appear to him to be 
equitable, and he shall levy a fine from the party making such ground- 
less charge, not exceeding the value of the thing or sum of money 
charged to have been corrnptly received. 

19. [Rescinded hy Section 2, Regulation /X., 1828.] 

20. A copy of this regulation shall be lodged with and preserved 

by each Village Kurnurn, for the informatioa 
oUhiS Village Mansifs and members of Village 

Punchayets. 
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ACT No. XXV. OF 1868 . 

Passed on the 8tii Octoukr 1868. 


An Act to define the Jurisdiction of the Courts in Coorg. 

Whereas ifr is expedient to define the jurisdiction of the Civil and Cri- 
minal Courts in the Province of Courg j It is here- 
by enacted as follows : — 


Preamble. 


Short title. 


3 . This Act may be called “ The Coorg 
Courts Act.” 


2. There shall be six grades of Civil Courts in the Province of Coorg, 
Grades of Courts i n which shall bo in addition to any Courts of Small 
Coorg. Causes, and to any other Courts established under 

any Act hereafter passed by the Governor- General of India in Council (that 
is to say) — 

(1.) Th'' Court of the Subahdar of the second class. 

(2.) The Court of the Subahdar of the first class. 

(3.) The Court of the Assistant Superintendent of the second class. 

(4.) The Court of the Assistant Superintendent of the first class. 

(5.) The Court of the Superintendent ; and 
(6.) The Court of the Judicial Commissioner. 

The Criminal Courts in the said Province shall be those referred 
to in the Code of Criminal Procedure. 


CIVIL JURISDICTION. 

3 . Subject to any orders, that may from time to time be issued by the 

Ti * An, (rradnn Govemor- General of India in Council, the Corn- 

Power to deolaro grades , ,, , ^ j i 

of Bubahdars and Assistant missioner of Coorg shall liave power to declare 
Saperint^ndonts. which of the said grades any Subahdar and 

any Assistant Superintendent shall belong. 

4 . The Commissioner may invest any Parbatiyagar and any Naib 

Subahdar with power to try and determine suits 
NaVb Sub»lT- dae wl.etber on bond or other contract 

dan with jurisdiotion up- or for rents or for nioTCiiblo property, or for the 
to Bs. 60 . valne of snob property, or for damages, ivben the 

debt, damage or demand does not exceed in amount or Talae tbe sum of 
Ropeos 60, and to prescribe the local limits within which the Parbatiyagar 
or Naib Subahdar so invested shall exercise such power. 

5 . The Court of the Subahar of tbe second class shall have power to 
JnrWicUonof Subthdar try and determine suits of every description in 

of woond dais. which the subject-matter does not exceed Rupees 

one hundred in value or amount. 



COORG COURTS. 


215 


Secs. 6-10.] 


6. The Court of the Subahdar of the first class shall have power to 
JuriatHction of Subahdar try and determine suits of every description m 

of first cluBs. which the subject-matter does not exceed Rupees 

three hundered in value or amount. 

7. The Court of the Assistant Superintendent of the second class shall 

. ^ ^ have power to try and determine suits of eveVy 

Juriadicnon of Aasiainnt / ^ i. ll 

Snperinteudeut of becoiid description in which the Bubjeot-mattei dosB uot 

cluita. exceed rupees one thousand in value, or amount, 

and subject to the provisions and JJimitations hereinafter prescribed, to hear 

and detormino appeals from the original decisions in suits, and (where an 

appeal is allowed by the rules of procedure) from the orders of the Courts 

of the Suba Ildars of the first and second classes respectively, and of Parba- 

tiyagars or Naib Subahdars invested as aforesaid. 

g. The Court of the Asaistaut Superintendent of the first class shall 

Jurisdiction of A«si.t..nt ‘® ‘•’y determine suits of every 

Suporiniencieiit of firat description in which the subject-matter does not 
oluss. exceed rupees three thousand in value or amount 

and subject to the provisions and limitations hereinafter prescribed, to hear 
and detormino appeals from the original decisions in suits, and (where an 
appeal is allowed by the rules of procedure for the time being in force in 
Coorg) from the orders of the Courts of the Subahdars of the first andsecond 
classes respectively, and of Parbatijagars or Naib Subahdars invested as 
aforesaid. 

9, The Court of the Superintendent shall have power to try and de- 
Jurifldiction of Suporiu- termiiie suits of every description and of any 

tciidcnt. amount and to hear and determine appeals from 

the original decisions in suits, and (where an appeal is allowed by the said 
rules of procedure) from the orders of the Courts of Subahdars and Assist, 
ant Superintendents of both classes respectively, and of Parbatiyagars or 
Naib Subahdars invested as aforesaid. 

10. The Court of the Judicial Commissioner shall have power to hear 
'lion of Judicial and determine appeals from the original decisions 

ComniiHaioiicr. of the Superintendent in suits, and (where an ap- 

peal is allowed by the said rules of procedure) from the orders of the Super- 
intendent, and also special appeals from the decisions passed by the Super- 
intendent or by an Assistant Superintendent of either grade on “egular 
appeal : 

Provided that such special appeals shall lie on the ground of the decision 
being contrary to some law or usage having the force of law, or of a sub- 
stantial error or defect in law or in the procedure or investigation of the 
case, which may have produced error or defect in the decision of the case 
upon the merits and on no other grounds. 

Provided also that no special appeal shall lie from any.decision or order 
passed on regular appeal after the passing of this Act, in any suit of th^ 
nature cognizable in a Court of Small Causes under Act XI of 1865, section 
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6, wfaen the debt, damage, or demand for which the original suit is institut- 
ed does not exceed three hundred mpees ; bat eTei 7 such order or decision 
shall be final. 


11. The memorandum of appeal prepared in tlie form and contain- 
Time for presenting ap- the particulars mentioned in the Code of Civil 
Procedure shall bo presented in the Court em- 
powered to hear an appeal within the period hereinafter specified, unless the 
appellant shows sufficient cause to the satisfaction of such Court for not 
having presented the memorandum of appeal within such period, that is to 
say, thirty days if the appeal lie to the Assistant Superintendents or Super- 
intendent, and ninety days if the appeal lie to the Judicial Commissioner. 

The said period shall bo reckoned from and exclusive of the day ou 
which the decision or order appealed against was passed, and also exclusive 
of such time as may be requisite for obtaining a copy of the decree or order 
from whioh the appeal is made ; special appeals shall be presented in the 
Court for the Judicial Commissioner within the period hereinbefore fixed 
for appeals. 

12* The Court of the Judicial Commissioner shall have power to re- 

Kxtmordinary oripnal determine, as a Court of 

Jurisdiction of Judicial extraordinary original jurisdiction, any suit with- 
Commissioner. in jurisdiction of any Court in the said Pro- 

vince when he thinks proper to do so either on the agreement of the parties 
to that effect, or for purposes of justice, the reasons for so doing being re- 
corded on the proceedings of his Court. 


13* The Judicial Commissioner shall have superintendence over all 

- ^ , the Courts in the said Province, aud shall have 

Jadicial CoramiBSioner to ^ ^ _ * , , . 

Buperintend and to frame power to Call lor returns nnd to make and is- 

rulea of practice for Sub- sue general rules for regulating the practice and 
ordinate Courts. proceedings of such Courts, and also to prescribe 

form for every proceeding in the said Courts for which he thinks necessary 
that a form bo provided, and also for keeping all books, entries, and ac- 
counts to be kept by the officers, and also settle tables of fees to be allowed 
to the Attorneys, Vakils, and all clerks and officers of such Courts, and 
from time to time to alter any such rule, form or table. 


The rules, forms, and tables so made, framed, and settled, shall be used 
and observed in the said Courts : Provided that such rules, forms, and 
tables be not inconsistent with the provisious of any law in force, for the 
time being, and shall, before they are issued, have received the sanction of 
the Commissioner. 


14* Whenever the state of the public business requires it, the Cover- 
Power to oonfer power. "OT-General of India in Council may invest any 
of Superiotendent or bis p^erson with the powers of a Superintendent or 
'^***^“^ Assistant Superintendent in any part of the Pro- 

vince of Coorg. 
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15. E»erj sait sliaU bo instituted in the Court of the lowest grade 

Court in which suit to bo competent to try it : Provided that no suit oOg- 
tnutiiuied. nizable by a Court of Small Causes whioli iiiSiy 

hereafter be established, shall bo beard aud determined iu any other Court 
having any jurisdiction which the local limits of the jurisdiction of such 
Court of Small Causes. 


16- Except when otherwise provided in any law, for the time being 
in force, an appeal shall lie from the deoisiona of 
AnpoJil to lie from all the Courts of original jurisdiction to the Courts 
piwdly jirobibited. authorized by this Act to hear appeals from tUe 

decisions of those Courts. 


17. The Superintendent may direct the business in the Courts subor- 
DiBtribnrlon of busineB- diiiato to him. whether or not they have their sit- 
amun^ Subordinate OourtK. tings in the same place, to be distributed among 
Nuch Courts in such way as ho thinks fit : 

Pj'ovided that no Court shall try any suit in whiob tho amount or value 
of the claim ahull exceed its proper jurisdiction. 


18. T he Superintendent shall, from time to time, with the concurrence 
and approval of the Commissioner, prescribe to 
whuT AppcllX^^Comfs each of the Appellate Courts subordinate to him, 
oxopcinH upjudlato jaria- such local limits within which they shall respoc- 
tively exercise tho appellate jurisdiction. 


19. Tho Supe^rintendent may, on the petition of either party, or in the 

- - , . r ab.sence of sucli petition, withdraw any suit in- 

Transfer of suitB from . i- i. u* j 

Saboidinuto c\jurL to ih.if. stitiUed in any Court niibordmate to him and try 

oi 2 jii))nriDteridtfi)i ot Ah- such suit himself or refer it for trial to any other 
such subordinate Court, and competent, in respect 
of the value or amount of the suit, to try the same. 

The Superintendent may also withdraw any appeal instituted in the 
Court of any Assistant Superintendent subordinate to him, and try tho 
appeal himself, or refer it for trial to tlie Court of any other Assistant Super- 
iiitoiident in his Province. 

20. The Judicial Commissioner may order that the cognizance of any 

« - f . r suitor appeal instituted in any Court subordinate 

Tr«n-fer of buub from ^ 

one Suburdiiiatd Cv)urii to to his Court, not being a Gourt or oiuall Causes 
ituothor. shall be transferred to his own Court, or to any 

other such subordinate Court, competent, in respect of the value or amount 
of the subject-matter of the suit or appeal, to try the same. 

G It I M INAL JU UIS DICTION. 

21. For purposes of Criminal Jurisdiction tho Superintendent of 
Chief executive ndrninifl- Coorg shall be taken to be the chief officer 

traiiou of CriininHl .MuLtera. charged with the executive administration of a 
District in Criminal Matters. 

11 28 
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[Sfics. 22, 23. 


22* The Governor-General of India in Connoil may, from time to 
Power to appoint Sea- time, appoint any subject of Her Majesty to bo 
Sion Judge. Session Judge of Coorg, and may also, from time 

to time, suspend or remove any person so appointed. 

The Session Judge shall, as often as may be necessary for the trial of 
offenders, hold Sessions in the said Province : 


Provided that he and the Judicial Commissioner respectively may 
hear and determine appeals beyond the limits of the same Province. 

23* Appeals from sentences and orders passed by the Superintend- 

Appeals from sentences of «”* subordinate to him exercia- 

Superiotendont and oilicers log foil powers of Magistrate from which an 
vested with full powers. appeal is allowed under the Code of Criminal 
Procedure, shall lie to the Judicial Gommissioner aud shall be heard and 
determined by him. 


Provided that nothing herein contained shall be deemed to prevent 
the Judicial Commissioner from exercising under the said Court all or any 
of the powers of the High Court vested to him. 
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PROTECTlOxN OF JUDICIAL OFFICERS, 


ACT No. xvm. OF 1850 . 

I’asski) on thk 4tu April 1850. 

An Act for the Protection of Judicial Oficers. 

For the ^rfiater protection of Magistrates 
and others acting judicially ; It is enacted as 
follows : 


1. Xo Judge, Magistrate, Justice of tlie Peace, (Collector, or other 
person acting judicially, shall be liable to be 
sued in any Civil Court for any act done or or- 
dered to be done by him in the discharge of his 
judicial duty, whether or not within the limits 
of his joriadiction : Provided that he at the 
time, in good faith, believed himself to have jurisdiction to do or order 
the act coTnfdained of ; and no officer of any Court or other person, 
bound to execute the lawful warrants or orders of any such Judge, 
Magistrate, Justice of the Peace, Collector, or other person acting 
judicially, shall be liable to be sued in any Civil Court, for the execn- 


Xon-Iiabiliiy to Fiiit (»f 
offioDi'fi acting ju<lici;dly. 
for official hcIh done in 
);<K>d faith, and of officers 
ox eating warranU and or- 
ders. 


tion of any warrantor order, which he would be bound to execute, if 
within the jurisdictiuu of the person issuing the same. 


Notes. 

As to procedure for instituting criminal prosecutions against Judges 
and public servants, see Act X. of 1882, sec. 197. 

Under the provisions of this section no person acting judicially is liable 
for an act done or ordered to be done by him in the discharge of bis judicial 
duty within the limits of his jurisdiction. In such a case the question 
whether he acted in good faith does not arise. — I. L. R., 1 AI. 280. 

The defendant, who was Collector of Sea Customs at Madras, pro- 
fes^sing to airt under the 24th section of Act VI of 1863, imposed a line on 
the plaintiff, over whom he had no jurisdiction, and seized the property of 
the plaintiff, with a view to realizing such Hne. Held on a consioeration 
of all the circa instances of the case that on the behalf of the defendant that 
ho bad jurisdiction was not bona Jide and that, accordingly, ho was not pro- 
tected by Act XVII I of 1850. — 1 Madr, 89. 
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CURATORS IN CASES OF SUCCESSIONS. 


ACT No. XIX. OF 1841. 

Passed on the 6th Sbptembkk 1841. 

Act for the protection of movefible and ivitnoveable property against 
wrongful possession in cases of successions. 

1. Whereas much incouvenience ban been experienced where peraona 
Preamble possessed of moveable and immoveable 

proper!: v, and the same has been taken npon pre- 
tended claims of rigrht by gift or succession ; the difficultjof ascertaining the 
precise nature of the moveable property in such cases, the opportunities for 
misappropriating such property and also the profits of real property, the 
delays of a regular suit when vexatiously protracted, and the inability of 
heirs when out of possession to prosecute, their rights affording strong temp- 
tations for the employment of force or fraud in order to obtain possession ; 
and whereas, fr >m the above causes, the circumstance of actual possession, 
when taken upon a succession, does not afford an indication of rightful 
title equal to that of a decision by a Judge after hearing all parties in a 
summary suit, though such summary suit may not be sufiicient to prevent a 
party removed from possession thereby from instituting a regular suit ; and 
whereas such summary suit, though it will take away many of the temp- 
tations which exist for assuming wrongful possession upon a succession, 
will be too tardy a remedy for obviating them all, especially as regards 
moveable property ; and whereas it may bo expedient, prior to the de- 
termination of the summary suit, to appoint a curator to take charge of 
property upon a Rucoessiou, where there is reason to apprehend danger of 
misappropriation, waste, or neglect, and where such appointment will, in 
the opinion of the authority making the same, be beneficial under all the 
circumstances of the case ; and whereas it will be very inconvenient to 
interfere with Buccessions to estates by the appointment of curators or by 
summary suits, unless satisfactory grounds for such proceedings shall 
appear, and unless such proceedings shall be required by or on behalf of 
parties giving satisfactory proof that they are likely to be materially pre- 
judiced if left to the ordinary romedy of a regular suit : — 

It is hereby enacted that, whenever a person dies leaving property, 
^ , . . . , moveable or immoveable, it shall be lawful for 

»ncc««ion to property of «ny person olaimiiiR a right by saccessioii thereto, 
deceneed nmy apply f"*' of to wiy portion thereof, to make application to 

part of the property is found or situate for re- 
lief, either after actual possession has been taken by another person, or when 
foroiblu means of seizing possession are uppreheuded. 
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2- Ifc sliall be lawfa] for any agent, relative, or near friend, or for the 
A(r«nt, Ac.. m«T njiply Court of Wards in cases within theii; cogineancc, 
inbehalt of iiiiuui , Ac. in the event of any minor, disqualified, or absent 

person being entitled by snccussion to such property as aforesaid, to make 
the like application for relief. 


3. The Judge to whom such application shall be made shall, in the 

, hrst place, enquire by the solemn doclaratioii of 
hnquiry iiindo bv Jiiiige. i • i . . j , 

the complainant, and by witnesses ana documents 

at his discretion, whether there be strong reasons for believing that the 

party in possession or taking forcible means for seizing possession has no 

lawful title, and that the applicant, or the person on whose behalf he apr 

plies, is leaiiy entitled, and is likely to be materially prejudiced if left to 

the ordinary remedy of a regular suit, and that the application is made 

butia fule, . , 


In ca.se the Judge shall bo satisfied of the existence of such stropg 
ground of belief, but not otherwise, he shall cite 
the parry complained of, and give notice of vacant 
or disturbed possession by publication, and, after the expiration of areason- 
able time, shall determine sammarily the right’ 
to possession (subject to legular suit as herein- 
after mentioned), and shall deliver possession acoordingly : provided always 
that the Judge shall have the power to appoint 
an officer who shall take an inventory of ejects, 
and seal or otherwise secure the same, upon being 
applied to for the purpose, without delay, whether ho shall have oonoJuded 
the enquiry necessary for citing the party complained of or not. 


Procedure. 


Deteruiiriiuiuu of ri^ht. 


Appointment, of otlieer 
to secure elTeote. 


5. In case it shall further appear upon such application and exnmi- 

Ai-pointment of enrotor »» aforesaid that danger is to be appre^ 

Pending deierniioatioii of bended of the misappropriation or waste of the 
property before the summary suit can be deter- 
mined, and that the delay in obtaining security from the party iu posses- 
sion, or the insufficiency thereof, is likely to expose the party out of posses- 
sion to considerable risk, provided he be the lawful owner ; it shall be law- 
ful for the Judge to appoint one or more curators with the powers herein- 
after next mentioned, whose authority shall continue according to the terms; 
of his or their respective appointments, and in no case beyond the determi- 
nation of the summary suit and the confirmation or delivery of possessiou 
in consequence thereof. Piovided always that, in the case of land, the Judge 
may delegate to the Collector or to his officer the powers of a curator, and 
also that every appointment of a curator iu respect of any property be duly 
published. 


6. The Judge shall have power to authorize such curator, either to 
take tiossession of the property generally, or until 
curator. security bo given by the party m possession, or 

uutil iuveutoi'ies of the property shall have been 
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made, or for aoj other purpose necessary for securing the property from 
uitappropriatioD or waste by the party in possession. Provided always that 
it shall be entirely discretionary with the Judge 
jn ^ ^ .whether he shall allow the party in possession 
to continue in such possession on giving security 
or not ; and any continuance in possession shall be subject to such ordeis 
as the Judge may issue touching inventories, or the securing of deeds or 
other effects. 


7» The Judge shall exact from the curator security for the faithful 
Curator to give security, discharge of his trust, and for rendering satis- 

and may receive remutioi- factory accounts of the same as hereinafter men- 

“*'**^°* tioned, and may authorize him to receive out of 

the property such remuneration as shall appear reasonable, but in no case 
exceeding five per centum on the personal property and on the annual pro- 


Disposal of surplus. 


fits of the real property. All surplus money rea- 
lized by the curator shall be paid into Court, and 


invested in public securities for the benefit of the persons entitled thereto 


upon adjudication of the summary suit. Provided always that, although 
security shall bo required from the curator with all reasonable despatch, 
and, where it ib practicable, shall be taken generally to answer all cases for 


Curator may be inveited ^‘*‘“** person may be afterwards appointed 
with powers Lioforo secu- curator, yet no delay in the taking of security 
rity IS luken. shall prevent the Judge from immediately invest- 

ing the curator with the powers of his office. 


8* Where the estate of the deceased person shall consist wholly or in 
part of land paying revenue to Government in 

Keport from CollecUir matters regarding the propriety of citing the 
where estate includes re- , . • ^ • 1- ^ j 

veaue-payiiig laud. party in possession, ot appointing a curator, and 

of nominating individuals to that appointment, 
the Judge shall demand a report from the Collector, and the Collector is 
hereby required to furnish the same. In cases of urgency the Judge may 
prooe^, in the first instance without such report, and he shall not be oblig- 
ed to act in conformity thereto, but, in case of his acting otherwise than 
according to such report, he shall immediately forward a statement of his 
reasons to]the Court of Sadr Diwani Adalat, and the Court of Sadr Diwani 
Adalat, if they shall be dissatisfied with such reasons, shall direct the 
Judg^ to proceed conformably to the report of the Collector. 


9* The curator shall be subject to all orders of the Judge regarding 
the institution or the defence of suits, and all 


Institution and defence 
of suits. Authority lot* 
collection of dues. 


suits may be instituted or defended in the name 
of the curator on behalf of the estate. Provided 
that an express authority shall be requisite in 


the sanad of the curator’s appointment for the collection of debts or rents » 
but such express authority shall enable the curator to give a full acquit* 
tance for any sums of money received by virtue thereof. 
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10* Pending thecnstody of tho property by the cnraior, it nhall-bo 

Allowances to apparent *« »»OWanoe8 to 

owoerB peudiog custody by parties having a prima facie right thereto as upon 
curator. ^ summary investigation o£ the rights and oircnm- 

stances of the parties interested he shall consider that necessity may re* 
quire, taking, at his discretion, security for the repayment thereof with 
interest, incase the party shall, upon the adjudication of the summary suit, 
appear not to be entitled thereto. 

11. The curator shall file monthly accounts in abstract, and at the 
Accounts to bo filed by period of every three months, if his adrainistra- 

earator. tion last so long, and, upon givingup the posses- 

sion of the property, file a detailed account of his administration to the satis- 
faction of the Judge. 

12. 'f'ho accounts of any such curator as is above described shall be 
Inipeciion of account., open to the inspection of all parties interested ; 

nnd right of interested 8“all be competent for anysnoh interested 

party to keep dii|jlirate. party to appoint a separate person to keep a du- 
plicate account of all receipts and payments by such curator. And if it be 
Penalty fui* default aa to found that the accounts, of any such curator are 
accounts. i„ arrear, or if they shall he erroneous or incom- 

plete, or if the curator shall not produce thorn whenever he shall be order- 
ed to do so by the Judge, he shall bo liable to a fine not exceeding one 
thousand rupees for every such default. 


13* After the Judge of any district shall have appointed any curator, 
Bar to appointment of ®**<5h appointment shall preclude the Judge of any 
second ciiratorforHamo pro- other district within the same Presidency from 

* appointing any other curator, provided the first 

appointment bo in respect of tlio whole of the property of the deceased. But 
Curators of different if the appointment be only in respect of a portion 
parts of property. property of the deceased, this shall not pre- 

clude the appointment within the same Presidency of another curator in 
respect of the residue or any portion thereof : provided always that no 
Judge shall appoint a curator or entertain a summary suit in respect of 
Power to appoint solo property which is the subject of a summary suit 
previously instituted under this Act before an- 
other Judge : and provided further that, if two or more curators be appoint- 
ed by different Judges for several parts of an estate, it shall be lawful for 
the Sadr Diwani Adalat to make such order aa it shall think tit for the ap- 
pointment of one curatorbf the whole property. 


14. This Act shall 

Limii.'inoti i»f tiiiio for 
application for ourauir. 


Bar to enforcemonr of Act 
against public soaN‘menr, 
or legal directions by dc 


not be put in force unless the aforesaid application 
to the Judge bo made within six months of the 
decease of the proprietor, whose property is claim- 
ed by right in succession. 

15- This Act shall not be put in force to 
contravene any public act of settlement ; neither 
in cases in which the deceased proprietor shall 
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have given legal direction e for the possession of his property after his 
decease in the event of minority or otherwise, in opposition to such direc- 
tions ; bat, in every such case, so soon as the Judge having jurisdiction over 
the property of a deceased persou shall be sacished of the existeuce of such 
directions, he shall give effect thereto. 

18. This Act shall not bo put in force for the purpose of disturbing 
Court of Wards to be possession of the Court of Wards of any Pie- 

made curator iu case uf sidonoy ; and in case a minor or other disqualiO- 
Ainiora having property ed person whose property shall be subject to the 
subject to its jurisdiotiuu. Court of Wards shall bo the party on whose be- 

half application is made under this Act, the Judge, if be determines to cite 
the party in possession, and also appoint a curator, shall invest the Court 
of Wards with the curatorship of the estate pending the suit without 
taking such security as aforesaid ; and in case the minor or other disqualifi- 
ed person shall, upon the adjudication of the summary suit, appear to be 
entitled to the property, possession shall be delivered to the Court of 
Wards. 


17. Nothing in this Act contained shall be any impediment to the 

... bringing of a regular suit either by the party 

tegular' bring ^hoae application may have been rejected before 
or after citing the party in possession, or by the 
party who may have been evicted from the possession under this Act. 

18. The decision of the Judge upon the summary suit under this Act 
Effect of decision on shall have no other effect than that of setting the 

iumm^y suit. actual possession ; but for this purpose it shall bo 

final, not subject to any appeal or order for review. 

Note. 

No appeal lies against an order of a Judge proceeding under Act XTX 
1841. The fact that the Judge may have rejected evidence which ought 
ip have been received and considered does not warrant the High Court in 
jntprfering to set aside an order of such Judge. — 2 M. H. C. E., 418. 

19; It shall be lawful for the Governments of the respective Presiden- 
cies to appoint public curators for any district or 
Public number of districts. And ibe Judge having juris- 
^ diction shall nominate such public curator or 

cuttators in all oases where the choice of a curator is left discretionary 
with him under the preceding provisions of this Act. 

20. [Repealed hy Act VIIL o/i855, ms. 
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ACT No. VII. OF 1889. 

Passed on the 8th March 1889. 

An Act to facilitate the collection of debts on successions, and a ford 
protection to parties paying debts to the representatives 
of deceased persons. 

Whereas it is expedient to facilitate the collection of debts on 
successions, and afford protection to parties paying debts to the repre- 
sentatives of deceased persona ; It is hereby enacted as follows : — 

Title, commencement, ex. 1- (1) This Act may be Called the 

tent, uud applicauou. cession Certificate Act, 1889. 

(2) It shall come into force on the first day of May 1889 ; and 

(3) II extends to the whole of British India (inclusive of Upper 
Burma except the Shan States) ; 

(4) But a certificate shall not be granted thereunder with respect 
to any debt or security to which a right can be established by probate 
or letters of administration under the Indian Succession Act, 1865, or 
by probate of a will to which the Hindu Wills Act, 1870, applies, or 
by letters of administration with a copy of such a will annexed. 

Note. 

Kalidas Fakirchand and Karsandas Amirchand applied to the District 
Court for a certificate of administration under section 6 of Act VII of 1889 
to enable them to collect the debts duo to one Punja Jagjivan, deceased. 
They allowed that Punja had made a will appointing them trustees to col- 
lect his debts. Bai Mahali also applied for a certificate on the ground that 
she was Puuja’s heir. She disputed the gonuinoness of the alleged will. 
The District Judge rejected both the applications on the ground that the 
validity of the will could not be settled in a summary proceeding. On appeal 
the High Court remanded the matter for rehearing, holding that the Dis- 
trict Judge had jurisdiction to decide upon the genuineness of the will. At 
the rehearing Bai Mahali withdrew her application, but the Judge held 
that as Kalidas and Karsandas claimed a certificate as executors of tho 
will and not as heirs, they should take out probate of the will. He, there- 
fore, refused their application. On appeal to the High Court, Held, that the 
duty of the District Judge in carrying out the remand order of the High 
Court was confined exclusively to determining whether the applicants or 
the heir was entitled to the certificate, and that he could not refuse the 
certificate simply because the applicants might have asked for probate, as 

the ease did not fall under clause 4 of section 1 of Act VII of 1889 

I. L. R., 16 Bom. 712. 


2 . 


Repeal. 


(1) The enactments specified in the first schedule are repeal- 
ed to the extent mentioned in the third colnmn 
thereof. 


II 29 



226 


SUCCESSION CERTIFICATE. 


[Sbcs. 3, 4. 

(2) Bat Dotbing in ibis Aot shall afiFeot any oerfcifioaie granted 
before the commencement of this Act under Act XXYIL of I860 or any 
enactment repealed by that Act* 

(3) Any enactment except this Act and section 152 of ihe Pro- 
bate and Administration Act, 1881, or any document, referring to any 
enactment repealed by this Act, shall, so far as may be, be construed to 
refer to this Act or to the corresponding portion thereof* 

3« Iq this Act, unless there is some- 
thing repugnant in the subject or context,— 

(1) ‘^District Court/’ subject to the other provisions of this Act 
and to the provisions of proviso (6) to section 23 of the Punjab Courts 
Act, 1884, and of any other like enactment for the time being in force, 
means a Court presided over by a District J udge : and 

(2) “security” means — 

(а) any promissory note, debenture, stock, or other security of the 
Government of India ; 

(б) any bond, debenture, or annuity charged by the Imperial 
Parliament on the revenues of India ; 

(c) any stock o*- debenture of, or share in, a company or other in- 
corporated institution ; 

(d) any debenture or other security for money issued by, or on be- 
half of, a^ local authority ; 

(e) any other security which the Governor-General in Council may, 
by notification in the Gazette of India, declare to be a security for the 
purposes of this Act. 

Proof of repreaeotativo 
title a condition precedent 

to recovery through the 4- (1) No Court shall-— 

Coarts of debts from deb- 
tors of deceased persons. 

(a) pass a decree against a debtor of a deceased person for payment 
of his debt to a person claiming to be entitled to the effects of the de- 
ceased person or to any part thereof, or 

(h) proceed, upon an application of a person claiming to be so 
entitled to execute against such a debtor a decree or order for the pay- 
ment of his debt, 

except on the production, by tbe person so claiming, of — 

(i) a probate or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, or 

(ii) a certificate granted under section 36 or sedtion 87 of the 
Admiuistrator-General’s Act, 1874, aud having the debt mentioned 
therein or 

(iii) a certificate granted under this Act, and having the debt 
specified tb^reiu, or 



Sec. 4.] 


SUCCESSION CERTIFICATE. 


227 


(i7) a certificate fifranted under Act XXVII of i860, or an enact- 
ment repealed by that Act, or 

(v) a certificate granted under the Regulation of the Bombay Code, 
No. VIII of 1827, and, if granted after the commencement of this Act, 
having the debt specified therein. 

(2) The word ‘'debt” in snb-section (1 ) includes any debt except 
rent, revenue, or profits payable in respect of land used for agricultural 
purposes. 

Notes. 

Section 4 of the Snccession Certificate Act, 1889, merely provides that 
the Court shall not proceed upon an application of a person claiming to be 
entitled to execute a decree, except on the production of a certificate or 
other authorify of a like nature. But it does not follow from that section 
that an application might not be made without the production of a certifi- 
cate, the certificate being snpplied during the pendency of the proceedings. 
Janaki Ballav Sen. v. Hafiz Mahmed AH Khan followed.-— I. L. R , 19 
Cal. 482. 

A Hindu is not entitled to sue on a bond executed in favour of his un- 
divided father, deceased, without the production of a certificate under Act 
VII of 1889, unless it appears on the face of the bond that the debt claimed 
was due to the joint family, consisting of the father and the sou. — 14 
Madr. 377. 

Act VII of 1889, sec. 4, cl. (h) does not apply to applications to exe- 
cute decrees which were pending at the date of the passing of the Act, but 
it refers to applications made after the Act came into force. — 14 Madr. 458. 

One Snppammal lent a sum of money to the defendant and died, leaving 
an adopted son, who assigned the debt to the plaintiff. Neither the plain tiS 
nor his assignor obtained a certificate under Act VII of 1889. The plaintiff 
now sued to recover the amount of the assigned debt: — Held, that the plain- 
tiff was not entitled to recover, no certificate having been obtained under 
Act VII of 1889.-15 Madr. 419. 

Clause (b) of sub>section 1 of section 4 of the Succession Certificate Act 
(VII of 1889) does not apply to applications or proceedings in execution of 
a decree made before and pending at the time at which the Act came into 
force. The application therein mentioned must mean one made after tho 
Act is in force, and tho proceeding of the Court in execution must be an 
initial one under that application, and not one in continuation of proceed- 
ings taken on applications made before the Act came into force. — 15 Bom. 79. 

The plaintiffs brought a suit to recover a certain sum of money due on 
a mortgage-bond executed by defendant No. 1 in favour of their (tho plain- 
tiffs’) deceased father, by tho sale of the mortgaged property, as well as 
from the defendants personally. Some time after the institution of the suit 
the parties compromised the claim. The plaintiffs applied to the Court to 
pass a decree in tonus of the compromise. The Subordinate Judge referred 
the question whether a certificate under Act VII of 1889 was necessary be- 
fore he conld pass a decree as applied for. Held, that a certificate was 
necessary. Section 4 of Act VII of 1889 distinctly and peremptorily forbids 
any Court from passing a decree against a debtor of a deceased person for 
payment of his debt, except on prod notion, by the person claiming, of probate 
or letters of administration. A decree wonld be “against tho debtor” when 
passed, although he consented to it. — 15 Bom. 105, 
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Section 4 of Act VII of 1889 (Succession Certificate Act) prevents a 
Civil Court from passing a decree against a debtor of a deceased person for 
payment of his debt. T and others, vrho were entitled to recover from the 
government treasury a certain snm on account of defshmuhhi hak, sold it to 
B in 1873 in consideration of a debt due to him. B died in the year 1884. In 
the year 1886 T and his co-vendors themselves recovered from the Govern- 
ment the said sum, which, under the sale-deed, was recoverable by B. In a 
suit brought by the heirs of B to recover the amount from T and the other 
executants of the sale-deed. Held, that a certificate under Act VII of 1889 
was not required to enable thb plaintiffs to sue. By the sale in 1873 the 
property in the amount of the hak sold had become vested in the deceased 
before his death, but the defendants never became his debtors at any time, 
as the amount so assigned was not received by them from the revenue 
authorities till after his death in 1884. For wrongfully receiving it in 1886, 
the defendants could either bo sued in damages by the persons entitled to 
receive the hak, or treated as their debtors and sued for money had and 
received to their use. — 15 Bom. 680. 

A decree was obtained by one of two undivided brothers. He died, 
and the surviving brother applied for execution of the decree. Held, that if 
the debt was in its nature a family debt, the right to execute the decree 
would have devolved on him by survivorship, and not as the heir of his de- 
ceased brother, and in that case no certificate of heirship under section 4 
of Act VII of 1889 would be necessary ; but if, on the contrary, the debt 
was part of the separate property of the deceased, the applicant could only 
execute the decree as heir, and must, in that case, obtain a certificate to 
enable him to proceed. — 16 Bom. 349. 

Where the original plaintiff dies, the suit, since the passing of Act VII of 
1889, if not under section 60 of the Civil Procedure Code, may be continued 
by his legal representative, although the latter has not taken out adminis- 
tration to the original plaintiff’s estate. All that the defendant can insist 
on in such a case is that representation shall be complete before decree. — 
16 Bom. 619. 

Ramchandra and Narayan were undivided brothers ; Narayan was the 
older, but Ramacbandra was the manager of the family property. Narayan 
died leaving a widow and three sons, and after his death Ramchandra sued 
the defendant to recover certain debts due to the family. The parties refer- 
red the dispute to three arbitrators appointed by them without the interven- 
tion of the Conrt and applied to the Court to have the aibitrators* award 
filed. A question having arisen whether the award could be filed without a 
succession certificate under Act VII of 1889. Held that, there was nothing in 
Act VII of 1889 to proven t the award being filed without a certificate.—* 
16 Bom. 240. 

See I.L.R., 18 Cal. 66, noted under sec. 45 of the Indian Contract Act. 

5# The District Court within the jurisdiction of which the deceased 
Court havinj? jnrisdio- ordinarily resided at the time of his death, or 
tion to grant certificate, if at that time he bad no fixed place of residence 
then within the jurisdiction of which any part of the property of the 
deceased may be found, may grant a certificate under this Act. 

6- (1) Application for such a certificate must be made to the 
Application for oertifi- District Court by a petition signed and veri- 
fied by or on behalf of the applicant in the man- 
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ner prescribed by the Code of Civil Procedure for the signing and veri- 
fication of a plaint by or on behalf of a plaintiff, and setting forth the 
following particulars, namely 

(a) the time of the death of the deceased ; 

(b) the ordinary residence of the deceased at the time of his death, 
and, if such residence was not within the local limits of the jurisdiction 
of the Court to which the application is made, then the property of 
the deceased within those limits ; 

(o) the family or other near relatives of the deceased and their res- 
pective residences ; 

(d) the right in which the petitioner claims ; 

(e) the absence of any impediment under section 1, sub-section (4), 
or under any other provision of this Act or any other enactment, to the 
grant of the certificate, or to the validity thereof, if it were granted ; and 

(/) the debts and securities in respect of which the certificate is 
applied for. 

(2) If the petition contains any averment which the person verify- 
ing it knows or believes to be false, or does not believe to be true, that 
person shall be subject to punishment according to the provisions of the 
law for the time being in force for the punishment of giving or fabricat- 
ing false evidence. 

7. (1) If the District Courtis satisfied that there is ground for enter- 
taining the application, it shall fix a day for the 
Frooeduro on application. . *1, p , 

hearing thereof, and cause notice of the appli- 
cation and of the day fixed for the hearing — 

(a) to be served on any person to whom, in the opinion of the Court, 
special notice of the application should be given, and 

(b) to be posted on some conspicuous part of the court-house, and 
published in such other manner, if any, as the court, subject to any 
rules made by the High Court in this behalf, thinks fit, 

and upon the day fixed, or as soon. thereafter as may be practicable, 
shall proceed to decide in a summary manner tbe right to the certificate^ 

^2) When the Court decides the right thereto to belong to the ap- 
plicant, it shall make an order for the grant of the certificate to him. 

(3) If the Court cannot decide the right to the certificate wiihout 
determining questions of law or fact which seem to it to be too intricate 
and diflicnlt for determination in a summary proceeding, it may never- 
theless grant a certificate to the applicant if he appears to be the per- 
son having prima facie the best title thereto. 

(4) When there are more applicants than one for a certificate, and 
it appears to the Court that more than one of each applicants are in- 
terested in the estate of the deceased, the Court may, in deciding to- 
whom the certificate is to be granted, have regard to the extent of in- 
terest, and the fitness, in other respects, of the applicants. 
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8. When the District Conrt grants a certificate, it shall therein 

specify the debts and secnrities set forth in the 
Contentg of certificate. application for the certificate,, and may there- 
by empower the person to whom the certificate is granted — 

(a) to receive interest or dividends on, or 

(b) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate or 
transfer the secnrities, or any of them. 

9. (1) The District Conrt shall in any case in which it proposes 
RequiBition of security to proceed under section 7, sab-section (3) or 

from grantee of certificate, snb-section, (4), and may, in any other case, re- 
quire, as a condition precedent to the granting of a certificate, that the 
person to whom it proposes to make the grant shall give to the Judge 
of the Court, to ennre for the benefit of the Judge for the time being, 
a bond with one or more surety or sureties, or other sufficient security, 
for rendering an account of debts and securities received by him, and 
for indemnity of persons who may be entitled to the whole or any part 
of those debts and securities. 

(2) The Court may, on application made by petition, and on cause 
shown to its satisfaction, and upon snob terms as to secnrity, or pro- 
viding that the money received be paid into Court, or otherwise as the 
Court thinks fit, assign the bond or other security to some proper per- 
son, and that person shall thereupon be entitled to sue thereon in his 
own name as if it had been originally given to him instead of to the Judge 
of the Court, and to recover, as trustee for all persons interested, such 
amount as may be recoverable thereunder. 

Note. 


Where on an application for a certificate of succession under the 
Succession Certificate Act (Act YII of 1889} an order was made granting 
the certificate conditionally on the applicant’s famishing security. Held 
that this was not an order ** granting, refusing or revoking a certificate’^ 
withia the meaning of sec. 19 oi the Act, and that therefore no appeal 
would lie therefrom. — 1. L. B., 13 Al. 214. 

10. (1) A District Court may from time to time, on the application 

of the holder of a certificate under this Act, ex- 
Extension of certificate. .jxu x-c i. 2 . i. 

tend the certificate to any debt or security not 

originally specified therein, and every such extension shall have the 
same effect as if the debt or secnrity to which the certificate is exten- 
ded had been originally specified therein. 

(2) Upon the extension of a certificate, powers with respect to the 
receiving of interest or dividends on, or the negotiation or transfer of, 
any security to which the certificate has been extended, may be con- 
ferred, and a bond or farther bond or other security for the purposes 
mentioned in the last foregoing section may be required, in the same 
manner as upon the original grant of a certificate. 
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11. Certificates shall be granted and extensions of certificates shall 
Forms of certificate and made, as nearly as circumstances admit, in 

extended certificate. the forms set forth in the second sobednle. 

12. Where a District Conrt has not conferred on the holder of a 

Amendment of oertifi- “oy Power with respect to a security 

cate in respect of powers specified IQ the oertifioate, or has only em- 
as to securities. powered him to receive interest or dividends 

on, or to negotiate or transfer, the security, the Court may, on appli- 
cation made by petition^ and on cause shown to its satisfaction, amend 
the certificate by conferring any of the powers mentioned in section 8, 
or by substituting any one for any other of those powers. 

13. (1) For articles 11 and 12 of the first schedule to the Court- 

Amendment of Act VII., Act, 1870, the following shall be substi- 

^870. tnted, namely: — 


Number. Proper fee. 


11. Probate of If the amount or Two per centum on such amount or 
a will or let- value of the pro- value : provided that when, after the 

ters of a d ni i- perty in respect gi’ant of a certificate under the Suc- 

nistration with of which the cession Certificate Act, 1889, or any 

or without will grant of probate enactment repealed by that Act, or 

annexed. or letters i s under the Regulation of the Bombay 

made exceeds Code, No. Vlll. of 1827, in respect of 
o n o thousand any property included in an estate, 
rupees. a grant of probate or letters of admi« 

nistration is made in respect of the 
same estate, the fee payable in res- 
pect of the latter grant shall be re- 
duced by the amount of the fee paid 
in respect of the former grant. 

“ 12. Certificate In any case ... Two per centum on the amount or 
under the Sue- value of any debt or security speoifi- 

cession Certifi- ed in the certificate under section 8 

cate Act, 1889. of the Act, and three per centum on 

the amount or value of any debt or 
sucurity to which the certificate is 
extended under section 10 of the Act. 

Note. — (1) The amount of a debt is its 
amount, including interest, on the day 
on which the inclusion of the debt in 
the certificate is applied for, so far as 
such amount can be ascertained. 

(2) Whether or not any power with 
respect to a security specified in a 
certificate has been conferred, under 
the Act, and, where such a power 
has been so conferred, whether the 
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Number. 


Proper fee. 

“ 12 A. Certifi- 
cate under the 
Regulation of 
the Bombay 
Code, No. VIII 
of 1827. 


power is for the receiving of in 
terest or dividents on, or for the 
negotiation or transfer of, the secu- 
rity, or for both purposes, the value 
of the security is its market -value 
on the day on which the inclusion of 
the security in the certificate is ap- 
plied for, so far as such value can 
be ascertained. 

(1) As regards debts and securities, 
the same fee as would be payable in 
respect of a certificate under the 
Succession Certificate Act, 1889, or 
in respect of an extension of such a 
certificate, as the case may be, and 

(2) as regards other property in res- 
pect of which the certificate is gran- 
ted, two per centum on so much of 
the amount or value of such property 
as exceeds one thousand rupees.” 


(2) lo the (Jourt-fees Act^ 1870^ section 19» clause viii.« for the 
words and figures and certificate mentioned in the First Schedule to 
this Act annexed, No. 12/’ the words and figures ^^and save as regards 
debts and securities, a certificate under Bombay Begnlation VIIl of 
1827” shall be substituted. 

14. (1) Every application for a certificate or for the extension 

of a certificate must be accompanied by a de- 
Mode of collecting court- posit of a sum equal to the fee payable under 
the first schedule to the Courtdees Act, 1870, 
in respect of the certificate or extension applied for. 

(2) If the application is allowed, the sum deposited by the applicant 
shall be expended, under the direction of the Court, in the purchase 
of the stamp to be used for denoting the fee payable as aforesaid. 

(3) Any earn received under sab-section (1), and not expended 
under sub -section (2), shall be refunded to the person who deposited it. 

15. A certificate under this Act shall 
Local extent of certificate, have effect throughont the whole of British 
India. 


16. Subject to the provisions of this Act, the certificate of the 

. District Court shall, with respect to the debts 

Effect of certificate. , A j i • i. i • 

and securities specified therein, be conclusive 

BS against the persons owing such debts or liable on such securities, 

and shall, notwithstanding any contravention of section 1, sub-section 
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Secs. 17.19.] 

(4), or other defect^ afford fall indemnity to all saoh persons as regards 
all payments made, or dealings had, in good faith in respeot of saoh 
debts or securities to or with the person to whom the oertifioate was 
granted. 

17. Where a certificate in the form, as nearly as cironmstanoes 
admit, of the second schednle has been granted 
» resident within a Foreign State by the 
repraseacative in Foreign British representative, accredited to the Statej 
or where a certificate so granted has beea 
extended in such form by such representative, the certificate sballi 
when stamped in accordance with the provisions of the Court-fees Act, 
1870, with respect to certificates under this Act, have the same effect 
in British India as a certificate granted or extended under this Act^ 

18. A certificate granted under this Act 
Relocation of certificate, may be revoked for any of the following 
causes, namely : — 

(а) that the proceedings to obtain the certificate were defective in 
substance ; 

(б) that the certificate was obtained fraudulently by the knakiug 
of a false suggestion, or by the concealment from the Court of some* 
thing material to the case ; 

(c) that the certificate was obtained by means of an untrue allega* 
tion of a fact essential in point of law to justify the grant thereof, 
though such allegation was made in ignorance or inadvertently ; 

(d) that the certificate has become useless and inoperative tbrough 
circumstances ; 

(e) that a decree or order made by a competent Court in a suit oq 
other proceeding with respect to effects comprising debts or . securities 
specified in the certificate renders it proper that the certificate should 
be revoked. 

19. (1) Subject to the other provisions of this Act, an appeal 
shall lie to the Hjgh Court from an order of a 
District Court granting, refnsing, or revoking 
a certificate under this Act, and the High Court may, if it thinks fit, by 
its order on the appeal, declare the person to whom the certificate sbonld 
be granted, and direct the District Court, on application being maS^ 
therefor, to grant it accordingly, in supersession of the certificate, if any, 
already granted. 

(2) An appeal under Bnb*section(l)maBt be preferred withid the 
time allowed for au appeal under the Code of Civil Procedure. 

(3) Subject to the provisions of sub-section (1) and of Chapters 
XDVI, and XLVII of the Code of Civil Procedure as applied by section 

II 30 
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647 of that Gode> an order of a District Court under this Act shall be 
final* 

Note.— See I. L. B., 13 Al. 214, noted under sec. 9. 


20* Sove as provided by this Act, a certificate granted thereunder 
XffeoboDoaiiiSoateofpra- in roBpeot of any of the efiFects of a deceased 

Tioas oertiSoate, probate, person shall be invalid if there has been apre- 
or lettenof adminiibration. . . c i i. t u i 

vions grant of snch a certificate or or probate 

or letters of administration in respect of the estate of the deceased per- 
son, and if such previous grant is in force. 

21- (1) A grant of probate or letters of administration under the 
Effect on oertiSoate of Frobate and Administration Act, 1881, in res- 
snbesqueot probate or pect of an estate shall be deemed to supersede 
louenofadminiitration. any certificate previously granted under this 

Act in respect of any debts or securities included in the estate. 


(2) When at the time of the grant of the probate or letters any 
suit or other proceeding instituted by the holder of the certificate re* 
garding any sucu debt or security is pending, the person to whom the 
grant is made shall, on applying to the Court in which the suit or pro* 
ceeding is pending, be entitled to take the place of the bolder of the 
certificate iu the suit or proceeding. 


22* Where a certificate under this Act has been snpreseded or is 

Yalidmtionof certain ^**^*^‘^ *’®nBon of the certificate having been 
payments made in good revoked under section 18 or by reason of the 
invslid grant of a certificate to a person named in an 
appellate order under section 19, or by reason 
of a certificate having been previously granted, or by reason of a grant 
of probate or letters of administration, or for any other cause, all pay- 
aaents made, or dealings had, as regards debts and securities specified 
in the superseded or invalid certificate, to or with the holder of that cer- 
tificate in ignorance of its supersession or invalidity, shall be held 
good against claims under any other certificate or under the probate or 
letters of administration* 


23. (1) Where a certificate has been granted under this Act or 
Probibitioo of eieroite of Act XXVII. of 1860, or a grant of probate or 
ceruun pow^ by oarators. letters of administration has been made, a cur- 
ator appointed Under Act XIX. of 1841 shall not exercise any authority 
lawfully belonging to the bolder of the certificate or to the executor or 
Administrator ; 

^(2) But persons who have paid debts or rents toaoorator authoria- 
by a Court to receive them shall be indemnified, and the curator 
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shall be responsible for the payment thereof to the person who has ob« 
tained the certificate, probate, or letters of administration, ae the case 
may be. 

24. Any probate or letters of administration granted before the 
Effect of certain probates first day of April 1881, by any Supreme or 
end letters. High Conrt of J odicatnre, or by the Court of a 

Recorder in Burma, in any case in which the deceased person was not 
a British subject within the meaning of that expression as used in the 
charters of the Supreme Courts of Jadicatare,and in which any assets 
belonging to him were at the time of his death within the local limits 
of the jurisdiction of the Court, shall, for the purpose of the recovery, 
of debts, the protection of persons paying debts and the negotiation or 
transfer of securities included in the estate of the deceased, be deemed 
to have and to have had the effect which a grant of probate or letters of 
administration has under the Indian Snccession Act, 1865 : 

Provided that nothing in this section shall be construed to validate 
any disposal of property by an executor or administrator which has, 
before the commencement of this Act, been declared by any competent 
Court to be invalid. 


25* No decision nnder this Act npon any question of right bet- 
„ ^ , , . . . ween any parties shall be held to bar the trial 

this Act, and liability of of the Same question in any suitor in any other 
nnder ®®*^*^^®**^ there- proceeding between the same parties, and 
nothing in this Act shall be construed to affect 
the liability of any person who may receive the whole or any part of 
any debt or security, or any interest or dividend on any seonrity, to 
account therefor to the person lawfully entitled thereto. 


26* (1) The Local Government may, by notification in the official 

Invertiture of inferior Gazette, mvest any Court inferior in grade to B 
Courts with jurisdiction of District Conrt With the functions of a District 
of this^Act Court under this Act, and may cancel or vary 

any such notification. 


(2) Any inferior Court so invested shall, within the local limits of 
its jurisdiction, have concurrent jurisdiction with the District Court ia< 
the exercise of all the powers conferred by this Act upon the District 
Court, and the provisions of this Act relating to the District Conrt shall 
apply to snob an inferior Court as if it were a District Conrt : 

Provided that an appeal from any such order of an inferior Court 
as is mentioned in sub-section (1) of section 19 shall lie to the District 
Conrt, and not to the Hierh Court, and that the District Court may, if it 
thinks fit, by its order on the appeal, make any such declaration and 
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direotion as that sob-section anthoriaes the High Cooit to make by its 
order on an appeal from an order of a District Conrt. 

(3) An order of a District Conrt on an appeal from an order of an 
inferior Court nnder the last foregoing snb-section shall, sobject to the 
provisisoDS of Chapters XLVl and XLVII of the Code of Civil Pro- 
cedure as applied by section 647 of that Code, be final. 

(4) The District Conrt may vrithdraw any proceedings nnder this 
Act from an inferior Conrt, and may either itself dispose of them or 
transfer them to another snoh Conrt established within the local limits 
of the jnrisdiction of the District Court and having authority to dispose 
of the proceedings. 

(5) A notification nnder snb-section (I) may specify any inferior 
Conrt specially or any class of such Courts in any local area. 

(6) Any Civil Conrt which for any of the purposes of any enact- 
ment is subordinate to, or subject to the control of, a District Conrt, 
shall, for the purposes of this section, be deemed to be a Conrt inferior 
in grade to a District Court. 

27. (1 ) When a certificate nnder this Act has been snperseded or is 
invalid from any of the causes mentioned in sec* 
Somnder of inpeneded 22, the holder thor of shall, on the reqnisi- 
snd invalid certiflcalea. tion of the Court which granted it, deliver it 
up to that Conrt. 

(2) If be wilfully and without reasonable cause omits so to de- 
liver it np, he shall be punished with fine which may extend to one 
thousand rupees, or with imprisonment for a term which may extend 
to three months, or with both. 

28« . Notwithstanding anything in the Regulation of the Bombay 
Code, No. VIII. of 1827, the provisions of sec- 
to^SrtitalM/nliderik^ tion 8, section 6, snb-section (1), danse (/),and 
bay Bagnlation VIII. of sections 8, 9, 10, 11, 12, 14, 16, 18, 19, 25, 26, 
" and 27, of this Act with respect to certificates 

nnder this Act and applications therefor, and of section 98 of the Pro- 
bate and Administration Act, 1881, with respect to the exhibition of 
inventories and auoonnts by ezecntors and administrators, shall, so far 
as they can be made applicable, apply, respectively, to certificates 
granted nnder that Regulation, and applications made for certificates 
thereunder, after the commencement of this Act, and to the exhibition 
of inventories and accounts by the holders of snch certificates so 
granted. 
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THE FIRST SCHEDULE. 

Enactments bspealed. 
(Sea Section 2.) 


Number and 
year. 

Subject or title. 

Extent of repeal. 

Acts of the Governor^Qeneral in Council, 

XXVII. of 1860. 

Collection of debts 
on successions. 

So much as has not been repealed. 

XIV. of 1869. 

Bombay Civil 
Courts Act, 1869. 

In section 16, from and inclusive 
of the word's and figures **Bom- 
bay Regulation VITI. of 1827” 
down to and inclusive of the 
words “ (representatives of de- 
ceased persons) and.” 

XV. of 1874. 

Lavs Local Extent 
Act, 1874. 

So mnch as relates to Act XXYII. 
of 1860. 

XIII. of 1879. 

1 

Ondb Civil Coarts 
Act, 1879. 

Section 25, clause (3) relating to 
applications for certificates 
under Act XXVII. of 1860, 

V. of 1881. 

Probate and Ad- 
ministration Act, 
1881. 

Sections 151 and 153. 

XVIII. of 1884. 

Punjab Courts Act, 
1884. 

Section 29, sub-section (l),cl. (a). 

XII. of 1887. 

Bengal, North- 
Western Provin- 
ces, and Assam 
Civil Courts Act, 
1887. 

Section 23, sub-section (2), cl. (c). 



Act of the Lieutenant-Governor of Bengal in Council, 

VII. of 1880. 

Public Demands’ 
Recovery Act, 1880. 

In section 7, cl. (3), the words ‘‘and 
the note to paragraph 12 of 
Schedule 1.*' 


THE SECOND SCHEDULE. 

Forms of Certificate and Extended Certificate. 

(See Section II.) 

In the Court of 

ToA.B. 

Whereas you applied on the day of fora 

certificate under the Suoceasion Certificate Act, 1889, in respect of the fol- 
lowing debts and securities, namely 
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Dehis. 


Serial namber. 

Name of debtor. 

Amount of debt, ioclnding 
interest, on date of appli- 
cation for certificate. 

Description and date of 
instrument, if any, by 
which the date is secured. 






SecuritieB. 



Description. 

Market- value of 

Serial number. 

Distinguishing 
number or let- 
ter of security. 

Name, title, or 

class of security. 

Amount or par 
vuloe of secu- 
rity. 

security on date of 
application for 
certificate. 

i 




1 


This certificate is accordingly granted to yon, and empowers yon to 
collect those debts [and] [io receive] [interest] [dividends] [on] [to negotiate] 
[to tranter] [those securities]. 

Dated this day of • District Judge. 

In the Conrt of 

On the application of A. B. made to me on the day of , 

I hereby extend this certificate to the following debts and seenrities^ 
namely : — 

Debts* 


Serial number. 

Name of debtor. 

Amount of debt, ioclodingl 
interest, on date of appli- 
cation for extension. 

Description and date of 
instrument, if any, by 
which the debt is secured.' 



1 



Securities. 



Dbscbiption. 

Market-value of 

Serial number. 

Distinguishing 
number or letter 
of security. 

1 

Name, title, or 
class of security. 

Amount or par 
value of seen- 
rity. 

security on date of 
application for 
extension. 







This extension empowers A. B, to collect those debts [and [io receive"} 
[interest] [dividends] [on] [to negotiate] [<o transfer] [those securities]. 

Dated this day of 

Distriei Judge. 
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INDIAN SUCCESSION. 

act No. X. OF 1865. 

Passkd ok the 26xh Mabch 1865. 

(i!s amended up to date,) 

An Act to amettd and define the Late of Intestate and Testamentary 
Succession in British Lidia. 

Whebeas it is expedient to amend and define the rules of law ap- 
Ppeamble, plicable to Intestate and Testamentary Soc- 

cesflion in British India ; It is enacted as follows : 


Short title. 


2 . 


^ The Indian 


Act to ooQStitate Ifiw of 
Britiih India in cases of 
intestate or testamentary 
•uooession. 


Interpretation-claase. 


FABT I. 

PSELIMINABY. 

1 . This Act may be cited as * 

Succession Act, 1865.'^ 

Bxcept as provided by this Act or by any other law for the 
time being in force^ the rules herein contained 
shall constitute the law of British India appli* 
cable to ail cases of intestate or testamentary 
succession. 

3.^ In this Act, unless there be something 
repugnant in the subject or context,-— 

Words importing the singular number include the plural ; words 
importing the plural number inolude the singular ; and words import- 
ing the male sex include females : 

Person” includes any company or association, or body of persons, 
whether incorporated or not : 

Year” and ‘^month^’ respectively mean a year and month reckon- 
ed according to the British calendar : 

Immoveable property” includes land, incorporeal tenements, and 
things attached to the earth, or permanently fastened to anything which 
is attached to the earth ; 

Moveable property” means property of every description except 
immoveable property : 

Province” includes any division of British India having a ‘Court 
of the last resort V 

British India” means the territories which are or may .i^aooma 
vested in Her Majesty or Her Sucoessors by the Statute 21 & 93 Vic., 
cap. 106 (an Act for the better Government of India): t 


• Compare Act V. of IMl, a t H«ro certain wards, repealed by Act XII. of 1801. 
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District Jadge” means the Judge of a priatorpal Civil Court of 
original jurisdiction : 

Minor” means any person who shall not have completed the age 
of eighteen yearSi and minority’’ means the status of such person : 

Will” means the legal declaration of the intentions of the tes- 
tator with respect to bis property, which he desires to be carried into 
efEect after his death : 

Codicil” means an instrument made in relation to a will, and ex- 
plaining, altering, or adding to its dispositions. It is considered as 
forming an additional part of the will : 

Probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator : 

Executor” means a person to whom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided : 

Administrator” means a person appointed by competent autho- 
rity to administer the estate of a deceased person when there is no 
executor : 

And in every part of British India to which this Act shall extend, 
Local Government” shall mean the person authorized by law to ad- 
minister executive government in such part ; and 

High Court” shall mean the highest Civil Court of Appeal there- 
in, and, for the purposes of sections 242, 242A, 246A, and 277A, shall 
include the Court of the Recorder of Rangoon. 

Note, 

See 1 Bengal 0. C. J., 13 : Act No. IX of 1875, section 3, See Act No. 
XIII. of 1875, section 1. 

4. No person shall, by marriage, acquire any interest in the pro- 

, int.rert.Ma power, not the person whom he or she marries, 

acquired nor lost by mac- Qor become incapable of doing any act in res- 
pect of his or her own property, which he or 
she could have done if unmarried. ' 

Kotos. 

See 8 Beng. 372. ** This section shall not apply, and shall be deemed 
never to have applied, to any marriage, one or both of the parties to whioh 
professed, at the time of the marriage, the Hindu, Muhammadan, Buddhist, 
Bikb, or Jaina religion.” — Act III of 1874, sec. 2, last para. 

Section 4 of the Act does not apply in respect of the moveable proper- 
ty of persons not having an ludiaa domicile. — 1. L. B., 1 Cal. 412. 

In a suit for jndioial separation under Act 10 of 1885, the Court will 
not, unless under special circumstances, order the husband to give security 
for his wife’s costs.— 5 Cal. 357. 

See 1. L. E., 6 Cal. 794; 1 Cal. 285. 
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FABT II. 

Of Domicile. 


Ltiw regulaLing succession 
to deceased person’s im- 
moveable and moveable 
propertj respectively. 


5« Sacoessioo to the immoveable pro* 
perty in British India of a person deceased ia 
regulated by the law of British India, wher- 
ever he may have had his domicile at the time 
of his death. 


Succession to the moveable property of a person deceased is re- 
gulated by the law of the country in which he had his domicile at the 
time of his death. 

Illustrations, 


(a. } A, having his domicile in British India, dies in France, leaving 
moveable property iu France, moveable property in England, and property, 
both moveable and immoveable, in British India. The succession to the 
whole is regulated by the law of British India, 

(b.) A, an Englishman, having his domicile in France, dies in British 
India, and leaves property, both moveable and immoveable, in British India. 
The succession to the moveable property is regulated by the rules which 
govern, in France, the succession to the moveable property of an Englishman 
dying domiciled in France, and the succession to the immoveable property 
is regulated by the law of British India. 

Note.— See I. L. R., 4 Cal. 106. 


One domicile only affects 
succession to moveables. 


6. A person can only have one domicile 
for the purpose of succession to bis moveable 
property. 


7. The domicile of origin of every person of legitimate birth ia 
in the country in which, at the time of bis birth, 
Domicile of origin of per. father WB3 domiciled*: or, if he is a post- 

humous child, in the country in which hia 
father was domiciled at the time of the father’s death. 


Illustration, 

At the time of the birth of A, his father was domiciled in England. 
A’s domicile of origin is in England, whatever may be the country in which 
he was born. 

8. The domicile of origin of an illegitimate child is in the country 

Domicile of origin of ille- which, at the time of his birth, his mother 
gicimate child. domiciled. 

Continnance o£ domicile 9- The domicile of origin prevails nutil 

of origin. a new domicile has been acquired. 

10. A man acquires a new domicile by taking up his fixed habit- 
Acquisition of new domi- atiou in a country which is not that of hia do- 
cile. micile of origin. 

Explanation, — A man is not to be considered as having taken np 
his fixed habitation in British India merely be reason of his residing 
II 31 
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[Secs. 11, 12. 


there in Iler Majesty’s civil or military service, or in the exercise of 
any profession or calling. 

Illustrations, 

(a.) A, whose domicile of origin is in England, proceeds to British 
India, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life. His domicile is now in British India. 

(h.) A, whose domicile is in England, goes to Austria, and enters the 
Austrian service, intending to remain in that service. A has acquired a 
domicile in Austria. 

(c.) A, whose domicile of origin is in France, comes to reside in British 
India under an engagement with the British Indian Government for a cer- 
tain number of years. It is his intention to return to France at the end of 
that period. He does not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in British India 
for the purpose of winding up the affairs of a partnership which has been 
dissolved, and with the intention of returning to England as soon as that 
purpose is accomplished. He does not, by such residence, acquire a domicile 
in British India, however long the residence may last. 

(e.) A, having gone to reside in British India under the circumstances 
mentioned in the last preceding illustration, afterwards alters his intention 
and takes up \ is fixed habitation in British India. A has acquired a domi- 
cile in British India. 

(/. ) A, whose domicile is in the French Settloraent of Chandernagore, 
is compelled by political events to take refuge in Calcutta, and resides in 
Calcutta for many years in the hope of such political changes as may enable 
him to return with safety to Chandernagore. Ha does not, by such re- 
sidence, acquire a domicile in British India. 

( 7 .) A, having come to Calcutta under the circumstances stated in the 
last preceding illustration, continues to [reside there after such political 
changes have occurred as would enable him to return with safety to Chander- 
nagore, and he intends that bis residence in Calcutta shall be permanent. 
A has acquired a domicile in British India. 

11 . Any person may acquire a donaicile in British India by tnak- 
SpMiai mode of acquiring iny and depositing in some office in British 

domicile British India. India (to be fixed by the Local Government) 
a declaration in writing under his hand of his desire to acquire snch 
domicile, provided that he shall have been resident in British India for 
one year immediately preceding the time of bis making such declara- 
tion. 

Note. 

See, as to Oudh Gazette of India^ 15th July, 1865, p. 813 ; as to British 
Burma, 29th July 1865, p. 845. 

12. A person who is appointed by the Government of one conn- 

^ try to be its ambassador, consul, or other re- 

Domicile not acquired by ... - ^ 

residence ns representn- p^esentative in another country, does not ac- 
tive of foreipnGovernment, quire a domicile in the latter coontrv, by reason 
or M part of his familv. ^ , . ... . 

* only of residing there in pursuance of his ap-* 
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pointmeDt ; nor does any other person acquire such domicile by reason 
only of residing with him as part of his family or as a servant. 

13* A new domicile continues until the 

Conunuauoe of new do- former domicile has been resumed, or another 
micile. . 

lias been acquired. 

14. The domicile of a minor follows the 

Minor’s domicile. domicile of the parent from whom he derived 

his domicile of origin. 

Exception , — The domicile of a minor does not change with that of 
his parent, if the minor is married, or holds any office or employment 
in the service of Her Majesty, or has set np, with the consent of the 
parent, in any distinct business. 

15. By marriage a woman acquires the 

Domicile acquired by domicile of her busbaod, if she had not the 
woman on marriage. . 

same domicile before. 

Wife’, domicile daring 16- The wife’s domicile during the mar- 

marriage. riage follows the domicile of her hasband. 

Exception. — The wife’s domicile no longer follows that of her 
husband if they be separated by the sentence of a competent Court, or 
if the husband is undergoing a sentence of transportation. 

17. Except in the cases above provided 

Minor’s acquisition of ^ person cannot, during minority, acquire 

a new domicile. 

18. An iusane person cannot acquire a new domicile in any 

Lunatic’s acquisition of ^*7 ‘“an *>7 domicile following the 

new domicile. domicile of another person. 

19 . If a man dies leaving moveable pro- 
perty in British India, in the absence of proof 
of any domicile elsewhere, succession to the pro- 
perty is regulated by the law of British India. 

PABT III.* 

Op Consanguinity. 

20. Kindred or consanguinity is the connexion or relation o£ 

, persons descended from the same stock or 

Kindred or consanguinity. 

common ancestor. 

21* Lineal consanguinity is that which subsists between two 
persons, one of whom is descended in a^direcu 

Lineal consanguinity. ,• *. i .1 1 > , . . 

line from the other as between a man and his 

* This Tart does not apply to rarsis.— See Act XXI. of 1865, sec. 8. 


Siicuesaion to moveable 
property in British ludiu, 
ill abisence u f proof of 
domicile clseiiherc. 
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father^ grandfather, and' great«grandfather,and so upwards in the direct 
ascending line ; or between a man, his son, grandson, great-grandson, 
and BO downwards in the direct descending line. 

Erery generation constitntes a degree, either ascending or des- 
cending. 

A man’s father is related to him in the first degree, and so like- 
wise is his son ; his grandfather and grandson in the second degree ; his 
great-grandfather and great-grandson in the third. 

22* Collateral consanguinity is that which subsists between two 
persons who are descended from the same 
Collateral ooDsangainity. qp ancestor, but neither of whom is des- 

cended in a direct line from the other. 


For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a person deceased, it is proper to reckon 
upwards from the person deceased to the common stock, and then 
downwards to the collateral relative, allowing a degree for each person, 
both ascending and descending. 


23* For the purpose of snccessiou, there is no distinction between 

Pefon. held for pnrpo«e deceased 

of flucoesaion to ba similarly through his father, aud those who are related 
related to deceased. through his mother ; 


nor between those who are related to him by the full blood, and 
those who are related to him by the half blood ; 

nor between those who were actnallay born in his lifetime, and 
those who, at the date of his death, were only conceived in the womb, 
bat who have been subsequently born alive. 

24* In the annexed table of kindred, the 
grew^of kindrSu”*'”* degrees are computed as far as the sixth, and 
are marked by numeral figures. 

The person whose relatives are to be reckoned, and his cousin- 
german or first consin, are, as shown in the table, related in the fourth 
degree ; there being one degree of ascent to the father, and another to 
the common ancestor, the grandfather ; aud from him one of descent 
to the uncle, aud another to the cousin-german ; making in all four 
degrees. 

A grandson of the brother and a son of the uncle, L e,, a great- 
nephew and a cousin-german, are in equal degree, being each four 
degrees removed. 

A grandson of a cousin-german is in the same degree as the grand- 
son of a great-uncle, for they are both in the sixth degree of kindred* 



S«c. 24.] INDIAN SUCCESSION. 246 

TABLE OF CONSANOUINITT. 



s 
















246 


INDIAN SUCCESSION. 


[Secs. 25*28. 


PABT IV.* 

Of Intestacy. 

25* A man is considered to die intestate 
As to what property de- in respect of all property of which he has not 

ceased considered to hare , ^ ^ ^ i- i i • 

died intestate. made a testamentary disposition which is cap- 

able of taking effect. 

llluatrationa. 

(a.) A has left no will. He has died intestate in respect of the whole 
of his property. 

(6.) A has left a will, whereby he has appointed B his executor ; hut 
the will contains no other provisions. A has died intestate in respect of the 
distribution of his property. 

(c.) A has bequeathed bis whole property for an illegal purpose. A has 
died intestate in respect of the distribution of his property. 

(d.) A has bequeathed 1,000Z. to B, and 1,000Z. to the eldest son of 0, and 
has made no other bequest ; and has died leaving the sum of 2,000Z. and no 
other property. C died before A without having ever had a son. A has died 
intestate in respect of the distribution of 1,OOOZ. 

Note — See 1. L. R., 4 Bom. 537. 

26« Sneh property devolves apon the wife or husband, or npon 
Devolution of uach pro- those who are of the kindred of the deceased, 
in the order and according to the rules herein 
prescribed. 

Explanation ^ — The widow is not entitled to the provision hereby 
made for her, if by a valid contract made before her marriage she has 
been excluded from the distributive share of lier husband’s estate. 

27* Where the intestate has left a widow, if he has also left any 
Where intestate has left bueal descendants, one-third of his property 

widow and lineal descend- shall belong to his widow, and the remaining 
ants, or widow and kindred , j l 

only, orwidow and no kind- two-thirds shall go to his lineal descendants, 

according to the rules herein contained. 


If he has left no lineal descendant, but has left persons who are of 
kindred to him, one-half of his property shall beloug to his widow, and 
the other half shall go to those who are of kindred to him, in the order 
and according to the rules herein contained. 

If he has left none who are of kindred to him, the whole of his pro- 
perty shall belong to his widow. 

28* Where the intestate has left no widow, his property shall go 


Whsre intestate hat left 
no widow, and where he 
has left no kindred. 


to his lineal descendants or to those who are of 
kindred to him, not being lineal descendants, 
according to the rules herein contained ; and 


if he has left none who are of kindred to him, it shall go to the Crown. 


•This Tart (excepting tec. 25) does not apply to Parsis. — See Act XXL of 1865, 
sec. 8* 
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PART V.* 

Of thb Distribution of an Intestate's Propbety. 


(a) Where he has left lineal descendants, 

29- i*ules for the distribution of the intestate's property 

„ , , .. taiter dedneliug the widow's share, if he has 

Kules of distribution. ' ” i • i- i i j 

left a widow) amongst his lineal descendants 
are as follows: — 

30. Where the intestate has left surviving him a child or children, 
Where inteatito ima loft but no more remote lineal descendant tbrongb 

child or children only. ^ deceased child, the property shall belong to 

his surviving child if there be only one, or shall be equally divided 
among all his surviving children. 

31. Where the intestate has not left surviving him any child, 

Wl.,.ro intestHto 1ms l^ffc “ RVaH^child Or grandcbildi'en, 

no child, but grandchild or aud no more remote descendant through a de- 
grandchiidreii. ceased grandchild, the property shall belong 

to his surviving grandchild, if there be only one, or shall be equally 
divided among all his surviving grandchildren . 

Illustrations, 

(a.) A has throe children, and no more : John, Mary, and Henry. They 
all die before tho father, John leaving two children, Mary three, and Henry 
four. Afterwards A dies intestate, leaving those nine grandchildren and 
no descendant of any deceased grandchild. Each of bis grandchildren shall 
have one-nintli. 


(6.) Pat if Henry has died leaving no child, then the whole is equally 
divided between the intestate’s five grandchildren, the children of John and 
May-. 

(c.) A has two children, and no more : John and Mary. John dies before 
his father, leaving his wife pregnant. Then A dies, leaving Mary surviving, 
him, and in due time a cliild of John is born. A’s property is to be equally 
divided between Mary aud such posihmous child. 

32. In like manner the property shall go to the surviving lineal 
Where intestate has left descendants who are nearest in degree to the 

onlygreat-grandcliiidren or intestate, where they are all in the degree of 
remoter lineal Uoacendants. . i , -i . 

great-grandchildren to him, or are all in a 

more remote degree. 

33. If the intestate has left lineal descendants who do not all stand 


Where intestate leaves 
lineal descendants not nil 
in same degree of kindred 
to him and those through 
whom the more remote des- 
cent are dead. 


in the same degree of kindred to him, and tho 
persons through whom the more remote are des- 
cended from him are dead, the property shall 
be divided into sneh a number of equal shares 
as may correspond with the number of the lineal 


descendants of the intestate who either stood in the nearest degree 


• This Part does not apply to Parsis.— See Act XX [. of 1865, see. & 



248 


INDIAN SUCCESSION. 


[Secs. 34-36. 

of kindred to him at bia decease, or, having been of the like degree of 
kindred to him, died before him, leaving lineal descendants who survi- 
ved him ; and 

one of such shares shall be allotted to each of the lineal descend- 
ants who stood in the nearest degree of kindred to the intestate at his 
decease ; and 

one of such shares shall be allotted in respect of each of such de- 
ceased lineal descendants ; and 

the share allotted in respect of each of such deceased lineal des- 
cendants shall belong to his surviving child or children or more remote 
lineal descendants, as the case may be ; such surviving child and 
children or more remote lineal descendants always taking the share 
which his or their parent or parents wonld have been entitled to res- 
pectively if such parent or parents had survived the intestate. 

Illustrations* 

(a.) A had three children, John. Mary, and Henry ; John died leaving 
four children, and Mary died leaving one, and Henry alone survived the 
father. On th«j death of A intestate, one-third is allotted to Henry, one- 
third to John's four children, and the remaining third to Mary's one child. 

(6.) A left no child, but left eight grandchildren, and two children of a 
deceased grandchild. The property is divided into nine parts, one of which 
is allotted to each grandchild ; and the remaining one-ninth is equally 
divided between the two great-grandchildren. 

(c,) A has three children, John. Mary, and Henry. John dies leaving 
four children, and one of John's children dies leaving two children. Mary 
dies leaving one child. A afterwards dies intestate. One-third of his pro- 
perty is allotted to Henry ; one-third to Mary's child ; and one-thim is 
divided into four parts, one of which is allotted to each of John’s three sur- 
viving, children and the remaining part is equally divided between John's 
two grand children. 


(5.) Where the Intestate has left no lineal Descendants, 

34. Where an intestate has left no lineal descendants, the rules 


Kales of disthbation 
where intestate has left no 
line^il desoendants. 


for the distribution of his property (after de- 
ductiug the widow’s share, if he has left a 
widow) are as follows 


Where intostmt>!s father 35. If the iu testate’s father be living, lie 

'*^*“^* shall succeed to the property. 

36. If the intestate’s father is dead, but the intestate’s mother is 
Where inteetate's father 1‘ving, and there are also brothers or sisters of 
dead, but hu mother, bro- the intestate living, and there is no child living 
there, and sisters living. deceased brother or sister, the mother 

and each living brother or sister shall succeed to the property in equal 
shsiresa 
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lUustratiofu 

A dies intestate, sarvived by his mother and two brothers of the foil 
blood, John and Henry, and a sister Mary, who is the daughter of his 
mother, bat not of bis father. The mother takes one-foortb, each brother 
takes one-fourth, and Mary, the sister of half-blood, takes one-fourth. 

37- If tbe intestate’s father Is dead, but the intestate’s mother is 

Where intestate’s father Hviog, and if any brother or sister, and the child 

dead, and his mother, a or children of any brother or sister who may 
brother or sister, and i j* j ^ ^ i 

children of anj deceased died in the intestate s lifetime, are also 

brother or sister, living. living, then the mother and each living brother 
or sister, and the living child or children of each deceased brother or 
sister, shall be entitled to the property in equal shares, such children (if 
more than one) taking in equal shares only the shares which their res- 
pective parents would have taken if living at the intestate’s death. 


lllnstraiion, 

A, the intestate, leaves his mother, his brothers John and Henry, and 
also one child of a deceased sister Mary, and two children of George, a de- 
ceased brother of the half-blood, who was the son of his father, but not of 
his mother. The mother takes one-fifth, John and Henry each take one-fifth, 
the child of Mary takes one-fifth, and the two children of George divide the 
remaining one-fifth equally between them. 


38* If the intestate s father is dead, but the intestate’s mother is 

mere ieteetate’e father hrothsn and sisters are all dead, 

dead, and his mother and 8-11 or any of them have left children who 


fri!ther"of.S sirvived the intestate, the mother and the child 

or children of each deceased brother or sister 
shall be entitled to the property in equal shares, such children (if more 
than one) taking in equal shares only the shares which their respective 
parents wonld have taken if living at the intestate’s death. 


Illustration, 

A, the intestate, leaves no brother or sister, but leaves his mother and 
one child of a deceased sister Mary, and two children of a deceased brother 
George. The mother takes one-third, the child of Mary takes one-third, and 
the children of George divide the remaining oue-third equally between 


Whftre intettfcateV father 
dead, but.hia mother living, 
and no brother, nor sister, 
nor nephew. 


39* If the intestate’s father is dead, bnfc 
the intestate’s mother is living, and there is 
neiblior brother nor sister, nor child of any 
brother or sister of the intestate, the property 
shall belong to the mother. 


40. Where the intestate has left neither lineal descendant, nor 
Whore intestato hoH Ioffe father, Tior mother, the property is divided equ- 
neither lineal descendant, ally between liis brothers and sisters and the 
child or children of snch of them as may have 
died before him, such children (if more than one) taking in eqnal 
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shares only the shares which their respective parents would have taken 
if living at the intestate’s death. 

41, If the intestate left neither lineal descendant, nor parent, nor 

Wh 0 rd intestate bos left brother, nor sister, his property shall be divide 

neither lineal deeo^act, gj equally among those of his relatives who 
nor parent, nor brother, . ^ j j j x i.* 

nor sister. are in the nearest degree of kindred to him. 

Illustrations. 

(a.) A, the intestate, baa left a grandfather and a grandmother, and no 
other relative standing in the same or a nearer degree of kindred to him. 
They, being in the second degree, will be entitled to the property in equal 
shares, ezolusive of any uncle or aunt of the intestate, uncles and aunts 
being only in the third degree. 

(6.) A, the intestate, has left a great-grandfather, or great-grand- 
mother, and uncles and aunts, and no other relative standing in the same 
or a nearer degree of kindred to him. All of these, being in the third de- 
gree, shall take equal shares. 

(c.) A, the intestate left a great-grandfather, an undo, and a nephew, 
no relative standing in a nearer degree of kindred to him. All of these, 
being in the third degree, shall take equal shares. 

(d.) Ten oh'ldren of one brother or sister of the intestate, and one child 
of another brother or sister of the intestate, constitute the class of relatives 
of the nearest degree of kindred to him. They shall each take one-eleventh 
of the property. 

42. Where a distributive share in the property of a person who 
Ghildrcn’e advanoementa has died intestate shall be claimed by a child, 

nob brought into hotchpot. qj. descendant of a child, of such person, 
no money, or other property which the intestate may, during his life, 
have paid, given, or settled to, or for the advancement of, the child by 
whom or by whose descendant the claim is made, shall be taken into 
Bcconnt in estimating such distributive share. 

Note.— See 1. L. B., 2 Bom. 75. 

PABT VI. 

Of the Effect of Marbiaqb and Marriagb-skttlements on Property. 

43^. The husband surviving his wife has the same rights in respect 
•Highta of widower and ot her property, if she die intestate, as the 
widow respectively. widow has in respect of her hnsband’s proper- 

ty, if he die intestate. 

44. If a person whose domicile is not in British India marries in 
... British India a person whose domicile is in Bri- 
ween person domiciled and tish India, neither party acquires by the mar- 
riage any rights in respect of any property of 
the other party not comprised in a settlement 
made previous to the marridge, which he or she vrould not acquire 

* This section does not apply to Farsis. — See Act XXI. of 1865, sec. 8 * 
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thereby if both were domiciled in British India at the time of the mar' 
riage. 

Note. — Soo I, L. R., 1 Cal. 412, noted under sec. 4. 

45. The property of a minor may be settled in contemplation of 
Settlement of minors, marriage, provided the Settlement be made by 
property in cootempiutiou the minor with the approbation of the minor's, 
of maninge. fatht^r, or if he be dead or absent from British 

lodia> with the approbuLiou of the High Court. 

PART VII » 

Op Wills and Codicils. 

Por^nns capable of nmk- 46- Every person of sound mind and not 

ing wills. a minor may dispose of his property by will. 

E,tplanation 7.— A married woman may dispose by will of any pro- 
perty which she could alienate by her own act during her life. 

Explanation 2 , — Persons who are deaf, or dumb, or blind, are not 
thereby incapacitated for making a will if they are able to know what 
they do by it. 

Explanation 5.— One who is ordinarily insane may make a will 
during an interval in which he is of sound mind. 

Explanation 4. — No person can make a will while he is in such a 
state of mind, whether arising from drnnkenness, or from illness, or 
from any other cause that he does not know what he is doing. 

Illustrations, 

(a) A can perceive what is going on in his immediate neighbourhood, 
and can answer familiar questions, but has not a comptent understanding 
as to the nature of his property or the persons who are of kindred to him, 
or in whose favour it would bo proper that he should make his will. A can- 
not make a valid will. 

{h) A executes an instrument purporting to be his will, but ho does not 
understand the nature of tlie instrument, nor the effect of its provisions. 
This instrument is not a valid will. 

(c) A, being very feeble and debilitated, but capable of exorcising a 
judgment as to the proper mode of disposing of his property, makes a will. 
This is a valid will. 


47. A father, whatever bis age may be. 
Testamentary guardian. may, by will, appoint a gnardiau or guardians 
for his child during minority. 


48. A will or any part of a will, the making of which haa been 

, , caused by fraud or coercion, or by such imnor- 

Will obtained by fraud, ^ 

coercion, or imporiunity. ^8 takes a Way the free ageucy of the 

testator, is void. 


* Of this Part, secs. 46, 48, and 49, extend to the wills of Hindus, Jainas, Sikhs, 
and Buddhists in the Lower Provinces and in the towns of Madras and Bombay —Act 
XXI. of 1870, sec. 
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Illuairations, 

{a. ) A falsely and knowingly represents to the testator that the testator’s 
only child is dead, or that be has done some nndntifal act, and thereby 
induces the testator to make a will in his (A’s) favour ; such will has been 
obtained by fraud, and is invalid. 

(b.) A by fraud and deception prevails upon the testator to bequeath 
a legacy to him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. The will 
is not invalid by reason of the imprisonment. 

id.) A threatens to shoot B, or to burn his house, or to cause ihim to 
be arrested on a criminal charge, unless he makes a bequest in favour of C. 
B in consequence makes a bequest in favour of G. The bequest is void, the 
making of it having been caused by coercion. 

(e,) A, being of sufficient intellect, if undisturbed by the influeuce* of 
others, to make a will, yet being so much under the control of B that he 
is not a free agent, makes a will dictated hv B. It appears that be would 
not have executed the will but for fear of B. The will is invalid. 

(/.) A, being iu so feeble a state of health as to be unable to resist im- 
portunity, is pressed by B to make a will of a certain purport, and does 
BO merely to purchase peace, and in submission to B. The will is invalid. 

(g.) A being in such a state of health as to be capable of exercising his 
own judgment a^d volition, B uses urgent intercession and persuasion with 
him to induce him to make a will of a certain purport. A, in consequence 
of the interoessiou and persuasion, but in the free exercise of his judgment 
and volition, makes his will in the manner recommended by B. The will is 
not rendered invalid by the intercession and persuasion of B. 

(k.) A, with a view to obtaining a legacy from B, pays him attention 
and flatters him, and thereby produces in him a capricious partiality to A. 
B, in oonsequenoe of such attention and flattery, makes his will, by which 
he leaves a legacy to A. The bequest is not rendered invalid by the atten- 
tion and flattery of A. 

49. A will is liable to be revoked or altered by the maker of it 
wa» may be revokeU or a* when ho ia oompetout to diaposo 

aitoicd. of his property by will. 

PABT VIII • 

Of the Execution op Unprivilleged Wills, 

50* Every testator, not being a soldier employed in an expedition 
Execution of unpriTiieg- “‘““1 warfare, or a mariner at 

edwiUi. aea, must execute bis will according to the 

following rules : — 

Jl'irst : The testator shall sign or shall affix bis mark to the will, 

or it shall be signed by some other person in his presence and by bis 
direction. 

Second . — The signature of the mark of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will, 

• This Part cxteudu to the wills of UinduS) Ac., iu the Lower Provinces and ia the 
towns of Madras uud Dumbuy.^Aut XXI. of 1870, sec. 2. 
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Third. — Xhe will shall be attested by two or more witoeasesi each 
of whom most have seen the testator sign or aflEiz his mark to the will, 
or have seen some other person sign the will in the presence and by 
the direction of the testator, or have received from the testator a personal 
acknowledgment of his signature or mark, or of the signature of snob 
other person ; and each of the witnesses lunst sign the will in the pre- 
sence of the testator, but it shall not be necessary that more than one 
witness be present at the same time, and no particnlar form of attesta- 
tion shall be necessary . 

Notes. 

The person making the signature of a will for the testator is not com* 
petontas an attesting witness of its execution under the provisions of the 
Indian Succession Act. In the goods of Bailey (I Curt, 914), and Smith v. 
Harris (1 Hob. *2152), distinguished. — 11 Bom. H. 0. R., (Ec.) 87. 

Sec. 50 of Act 10 of 18d5 clearly intends that the two attesting wit- 
nesses to a will shall sign their names after the testator or testatrix shall 
have executed the will.— 1. L. R., G Cal. 17. Also 11 Cal. 429. Sea also 3 
Bom. 382. 

Where the testator does not himself sign the will, but some other per- 
son signs it in bis presence and by bis direction, then, besides this’ other 
person, there must be two witnesses who must sign the will in the presence 
of the testator. — 9 Cal. 228. 

After execution of her will by a testatrix, Sk purda nashin lady, and its 
attestation in her presence by a witness who bad seen her execute it, it 
was presented for registration, the testatrix sitting behind one fold of a 
door which was closed, the other fold being open, and the registrar and 
another person who identified the testatrix being in the verandah outside 
the room behind the door of which the testatrix sat, all that the Registrar 
actually saw of her being her hand. The testatrix admitted her execution 
of the will, and her admission was endorsed on the will and witnessed by* 
the Registrar, and the persoa, who identified her, at the sametiine. Held^ 
that the witness was “ in the presence of’* the testatrix within the meaning 
of sec. 50 of the Succession Act (X of 1865). — 16 Cal. 19, 

If the attesting witnesses affix their initials at the time of witnessing 
the execution of a will, it is a sufficient compliance with the terms of sec. 
50 of the Indian Succession Act. — 15 Madr. 261. 

It is sufficient acknowledgment by testator of his signature to his will, 
if he makes the attesting witnesses understand that the paper which they 
attest is his will, though they do not see him sign it, or observe any signa- 
ture to the paper which they attest, provided that the Court is satisfied 
that the testator s signature was on the will when the witnesses attested it. 

1 Bom. 547. 

See 1. L. R., 5 Cal. 738 ; 3 Bora. 382 ; 1 Cal. 150. 

51. If a testator, in a will or codicil duly attested, refers to any 
looorporatiou of papers ^ther document than actually writteu, as ex- 
by reference. • pressing any part of his intentions, such docu- 

ment shall be considered as forming a part of the will or codicil ia which 
it ia referred to. 
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BABT IX. 

Of Privileged Wills. 


52. Any soldier being employed in an expedition^ or engaged iSS 
actual warfare^ or any mariner being at seai 
Privileged will. may, if be has completed the age of eighteen 

years, dispose of his property by a will made, as is mentioned in sec- 
tieo 53. 

Such wills are called privileged wills. 


Illustratiom. 

(o.) A, the surgeon of a regiment, is actually employed in an cxpedi* 
tion. "ELe is a soldier actually employed in an expedition, and can make a 
privileged will. 

(6.) A is at sea in a merchant-ship, of which be is the purser. He is a 
mariner, and, being at sea, can make a privileged will. 

(c.) A, a soldier serving in the field against insurgents, is a soldier en- 
gaged in actual warfare, and as such can make a privileged will. 

(d.) A, a mariner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour. He is, in the sense of the words used 
in this clause, a i|^riner at sea, and can make a privileged will. 

(s.) A, an admifal who commands a naval force, hut who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. 

(/.) A, a mariner serving on a military expedition, but not being at sea, 
is considered as a soldier, and can make a privileged will. 

Mode of rnakioK. and rnles 53 Privileged wills may be in writing, 

wills. or may be made by word or mouth. 

The exeention of them shall be governed by the following roles:— 
The will may be written wholly by the testator, with his 
own hand. In snch case it need not be signed nor attested. 

Second * — It may be written wholly or in part by another person^ 
and signed by the testator. In such case it need not be attested. 

7%ir(f.~If the instrument purporting to be a will is written wholly 
or in part by another person, and is not signed by the testator, it shall 
be considered to be his will, if it be shown that it was written by the 
testator’s directions, or that he recognized it as his will. 

If it appear on the face of the instrument that the execution of it 
in the manner intended by him was not completed, the instrument 
shall not, by reason of that circumstance, be invalid, provided that his 
abn-exeentioD of it can be reasonably ascribed to some cause other than 
the abandonment of the testamentary intentions expressed in the ins- 
trument. 

FourtJu — If the soldier or mariner shall have written instructions 
for the preparation of bis will, bnt^sbaH have died before it could be 
prepared and exeented, each instractions shall be considered to constitute 
his will. 



INDIAN SUCCESSION. 


255 


Sees. 54-56.] 


Fifth.— 11 the soldier or mariner shall, in the presenoe of two wit- 
nesses, have given verbal instructions for the preparation of his will, and 
they shall have been reduced into writing in his lifetime, bnt he shall 
have died before the instrument could be prepared and executed, such 
instructions shall be considered to constitute bis will, although they may 
not have been reduced into writing in his presence, nor read over to him* 

Sixth. — Such soldier or mariner as aforesaid may make a will by 
word of mouth by declaring his iuteutioua before two witnesses present 
at the same time. 

Seventh. — A will made by word of month shall be null at the expir- 
ation of one mouth after the testator shall have ceased to be entitled to 
make a privileged will. 

PABT X. 

Of the ATTESTATiON, REVOCATION, ALTERATION, AND BfiVlVAL OF WiLLS, 

54. A will shall noto be considered as insufficiently attested by 

Effect of gift to attesting reason of any benefit thereby given, either by 
witness. Way of bequest or by way pf appointment, to 

any person attesting it, or to his or her wife or husband : 

but the bequest or appointment shall be void so far as concerns 
the person so attesting, or the wife or husband of anch person, or any 
person claiming under either of them. 

Explanation. — A legatee under a will does not lose his legacy by 
attesting a codicil which confirms the will. 

Note. 

A legacy to the attesting witness of a will is void under sec. 54 of the 
Act, whether or not the attestation of the witness is indispensable to the 
validity of the will. 

Where a testator directed that a debt due to him by an attesting wit- 
ness of his will should not beclainied, demanded, or enforced, but that hia 
wish was that the sum should be specially devoted to the education of the 
children of such attesting witness : 

Held^ that there was no release of the debt or legacy to the attesting 
witness, but a valid trust iu favor of the children.— I. L. B., 4 Madr. 224» 

55* No person, by reason of interest in, or of his being an exe- 

Witdes. not dieqnaueed >8 disqualified as a witoeas to 

by interest or by being prove the execution of the will or to prove the 
executor. validity or invalidity thereof.* 

56. Every will shall be revoked by the marriage of the maker, ex- 

Hevocation of will by cept a will made in exercise of a power of ap- 
te8tator*8 marriage. pointment, when the property over which the 

* This section, and secs. 57 — 60 (both inolastve), extend to the willii of Hindds, 
in the Lower Proviaces and in the towns of Madrua and Bombay.— Act XXI. of 1870, 
eec. 2. 
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power of appointment is exercised wonld not, in default of such ap- 
pointment, pass to his or her executor or administrator, or to the person 
entitled in case of intestacy. 

Explanation, — Where a man is invested with power to determine the 
Powerof appointment de- disposition of property of which he is not the 
fined. owner, he is said to have power to appoint snch 

property. 

Note. 

The will of a Jeto, made snhseqnently to his first marriage, but previ- 
ously to a second marriaj^e in the lifetime of his first wife, held to be re- 
voke by such second marriage under sec. 56 of the Act. — I. L. B., 1 Cal. 

148. 

57- No unprivileged will or codicil, nor any part thereof, shall 
Bevocatioiiof nnprWileg- *>6 revoked otherwise than by marriage, or by 
ed will or codicil. another will or codicil, or by some writing de- 

claring an intention to revoke the same, and executed in the manner in 
which an unprivileged will is hereinbefore required to be executed, or 
by the bnrning, tearing, or otherwise destroying the same by the testator, 
or by some person in his presence and by his direction, with the inten- 
tion of revoking the same. 

Illustraiions. 

(a.) A has made an unprivileged will ; afterwards A makes another 
unprivileged will which purports to revoke the first. This is a revocation. 

^ (6.)' A has made an unprivileged will. Afterwards, A, being entitled 
to make a privileged will, makes a privileged will, which purports to re- 
voke his unprivileged will. This is a revocation. 

58. No obliteration, interlineation, or other alteration made in any 

ISIbot .r obHteratitm, in- will after the execution thereof, 

terlineation, or Alteration shall have any effect, except so far as the words 
in unprivileged will. meaning of the will shall have been thereby 

rendered illegible or nndiscernible, unless snch alteration shall be exe- 
cuted in like manner as hereinbefore is required for the execution of the 
will ; save that the wilU as so altered, shall be deemed to be dnly exe- 
cuted if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will opposite 
or near to such alteration, or at the foot or end of or opposite to a memo- 
randum referring to such alteration, and written at the end or some other 
part of the will. 

59. A privileged will or codicil may be revoked by the testator, 

Kevocation of privileged unprivileged will or codicil, or by any 

will or codicil. act expressing an intention to revoke it, and ao- 

compained with snch formalities as wonld be sufficient to give validity 
to a privileged will, or by the burning, tearing, or otherwise destroying 
the same by the testator, or by some person in his presence and by hia 
direction, with the intention of revoking the same. 
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Explanation*— In order to the revocation of a priviteged will or 
codicil by an act accompanied with such formalities as would be soffit 
cient to give validity to a privileged will, it is not necessary that the 
testator should, at the time of doing that act, be in a sitnation which 
entitles him to make a privileged will. 

60* unprivileged will or codicil, nor any part thereof, which 
Kevivol of unprivileged skall be in any manner revoked, shall be re- 
vived, otherwise than by the re-execution there- 
of, or by a codicil, executed in manner hereinbefore required, and show- 
ing an intention to revive the same ; 

and when any will or codicil which shall be partly revoked, and 
^ , , . , , . afterwards wholly revoked, shall be revived, 

Extent of revival of will , • i i iT . . i . « t 

or codicil partly revoked snoli revival Buall not extend to so much there- 

wholly re- of as shall have been revoked before the revo- 
cation of the whole thereof, unless an intention 
to the contrary shall be shown by the will or codicil. 


PAET XI.* 

Op the Construction of Wills. 


61* It is 
Wording of will. 


not necessary that any technical words or terms of art 
shall be used in a will, but only that the 
wording shall be such that the intentions of the 
testator can be known therefrom. 


62. h or the purpose of determining qut:*stion8 as to what person 

Enqiiiriea to detennino property is denoted by any words used 

qncsiiuna as to objiict or ill a will, a Court musfc enquire into every 
j ct of will. material fact relating to the persons who claim 

to be interested under such will, the property which is claimed as the 
subject of disposition, the circumstances of the testator and of his family, 
and into every fact a knowledge of which may conduce to the right ap- 
plication of the words which the testator has used. 


Illustrations, 

(a.) A, by his will, bequeaths 1,000 rupees to his eldest son, or to his 
youngest grandchild, or to his cousin Mary. A Court may make inquiry 
lu order to asceitam to what person the description in the will applies? 

(6.) A, by bis will, leaves to B “ his estate called Black Acre.* It may 
be necessary to take evidence in order to ascertain what is the subiect- 
matter of the bequest j that is to say, what estate of the testator’s is called 

Jiln.irlc Anrf*. 


(<••) A, by Ills will, leaves to B “ tho estate which he purchased of C ” 
It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 


• Of thu Part, secs. 61— 77 (both inclusive) apply to the will, of Hindn. Ac in 
the *.ower Provinces and in the towns otMadras and Bombay—Act XXI. of 1870, aeo. 2. 

11 33 ’ 
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63* Wbere the words used in the will to designate or describe a 
Miinomer or misdescrip- legatee, or a class of legatees, suflSciently show 
tion of object. what is meant, an error in the name or descrip- 

tion shall not prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a des- 
cription of him, and a mistake in the description of a legatee may be 
corrected by the name. 

Illustrations. 

(d.) A bequeaths a legacy “to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, who has no son 
named Thomas, but has a second son whose name is William. William 
shall have the legacy. 

(h.) A bequeaths a legacy “ to Thomas, tho second son of his brother 
John.” The testator has an only brother, named John, whose first son is 
named Thomas, and whose second son is named William. Thomas shall 
liavo the legacy. 

(c.) The testator bequeaths his property “ to A and 13, the legitimate 
children of 0.” G has no legitimate child, but has two illegitimate child- 
ren, A and B. The bequest to A and B takes effect, although they are ille- 
gitimate. 

(d.) The testator gives his residuary estate to bo divided among “ his 
seven children,” and, proceeding to enumerate them, mentions six names 
only. Tho omission shall not prevent the seventh child from taking a share 
with tlio others. 

(/\) The testator, having six grandchildren, makes a bequest toxin’s 
six grandchildren,” and, proceeding tho mention them by their Christian 
names, mentions one twice over, omitting another altogether. The ono 
whose name is not mentioned shall take a share with the others. 

( f.) The testator bequeaths “J,000 rupees to each of the three children 
of A.” At the date of the will, A has four children. Each of these four 
childrcnlshall, if he survives the testator, receive a legacy of 1,000 rupees. 

64. Wiiere any word material to tho full expression of the meaning 
When words mny be anp. has been omitted, it may be supplied by the 
context. 

Jllustraiion. 

The testator gires a legacy of “ five hundred” to his daughter A, and 
a legacy of “five hundred rupees” to his daughter B. A shall take a legacy 
of five hundred rupees. 

65^ If the thing which the testator intended to bequeath can be 

„ Rofficientlv identified from the description of it 

Rejection of erroneous . . t i j 

purticnlars in description given in tlie Will, blit some parts ot the des- 

ofsubjoct. cription do not apply, such parts of tlie des- 

cription shall be rejected as erroneous, and the bequest shall take 
effect. 

Ilhisf rations. 

in.) A bequeaths to B “ his niarab-lands lying in L, and in the occu- 
pation of X.” The testator imd marsh-lauds lying in L, bnt had no marsh- 
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lands in the occupation of X. The word6 “ in the occupation of X’* shall 
be rejected as erroneous, and the marsh-lands of the testator lying in L 
shall pass by the bequest. 

(6.) The testator bequeaths to A “ his zamindari of Rampur.*' He 
had an estate at Ram pur, but it was a taluq, and not a zamindari. The 
taluq passes by this bequest. 

66* If flid will mentions several circumstances as descriptive of 
^ •the ihint; which the testator intends to be- 

W hen part of description ^ . ri.* • 

niuy not bo rejected ub queath, and there is any property of nis in res* 
erruneous. pect of which all those circumstances exist, the 

bequest shall be considered as limited to such property, and it shall 
not be lawful to ivjt-ct any part of the description as erroneous, because 
the testator had other property to which such part of the description 
does not apply. 

Explanation , — In judging whether a case falls within the mean- 
ing of this section, any words which would be liable to rejection under 
section 65 are to be considered as struck out of the will. 


Illustrations, 

(a,) A bequeaths to 13 ** his marsh-lands lying in L, and in the’ occu- 
pation of X.” The testator had marsh-lauds lying in L, some of which 
wore in tho occupation of X, and some not in the occupation of X. The 
bequest shall be considered as limited to such of the testator’s marshlands 
lying in L as were in the occupation of X. 

(b,) A bequeaths to B “ his raarsh-lands lying in L, and in the occu- 
pation of X, comprising 1,000 bighas of land.” The testator had marsh- 
lands lying in L, some of which were in the occupation of X, and some 
not in tho occupation of X. The measurement is wholly inapplicable to tho 
marsh-lands of either class, or to the whole taken together. The measure- 
ment shall be considered as struck out of the will, and such of the testa- 
tor’s marsh-lands lying in L as were in the occupation of X shall alone pass 
by tho bequest. 

67. Where the words of the will are unambiguous, but it is found 

Ettrinsi,. evidence admis- extrinsic evidence that they admit ofap- 

Bible ill case of laLeiii am- plications, 0110 Only of which can have been 
intended by the testator, extrinsic evidence 
may be taken to show which of these applications was intended. 

Illustrations, 

(a.) A man, having two cousins of the name of Mary, bequeaths a sum 
of money to “ his cousin Mary.” It appears that there are two persons, 
each answering the description in the will. That description, therefore, ad- 
mits of two applications, only one of which can b^ive been intended by the 
testator. Evidence is admissible to show which of the two applications 
was intended. 

(l».) A, by his will, loaves to B “ his estate called Sultanpur Khurd.” 
It turns out that he had two estates called Sultanpur Khurd. Evidence 
is admissible to show which estate was intended. 
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68- Where there is an ambignity or de* 
ficiency on the face of the will, no extrinsic evi- 
dence as to the intentions of the testator shall 
be admitted. 

Illustrations. 

(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt 
of the name of Mary. By his will he bequeaths 1,000 rupees to his aunt 
Caroline” and 1,000 rupees to ** his cousin Mary,” and afterwards beque- 
aths 2,000 rupees to his before-mentioned aunt Mary.” There is no per- 
son to whom the description given in the will can apply, and evidence is not 
admissible to show who was meant by “ his before-mentioned aunt Mary.” 
The bequest is therefore void for uncertainty under section 76. 

(b.) A bequeaths 1,000 rupees to , leaving a blank for the name 
of the legatee. Evidence is not admissible to show what name the testator 
intended to insert. 

(cO A bequeaths to B rupees, or ** his estate of .” Evidence 
is not admissible to show what sum or what estate the testator intended 
to insert. 


ExtrioBic evidence inad* 
misBible in caieB of patent 
ambiguity or deficiency. 


Noto. 

Where by his will a testator directed the establishment in the Bank 
of Madras by the executor and trustee of the will of a fund, to be called,, 
after the testator’s name, the “ Garratt Trust Fund,” and directed “ that 
such trust fund shall never be removed from deposit in the said Bank of 
Madras at Madras so long as that bank shall exist,” and that * The Gar- 
ratt Trust Fund’ shall bo a continuing fund to all time,” and that tbo in- 
terest therefrome should be enjoyed by certain legatees and ”thesame shall 
be inherited by any child or children of them hereafter from time to time 
**and from one generation to another in accordance with all legal rights :” 
— HeZd, that there wSvS nothing illegal about the creation of this fund, ex- 
cept the direction tliat the securities representing it should never be re- 
ceived from deposit in the Bank of Madras, which, as an attempt to create 
a fund in perpetuity, was invalid ; but that this did not prevent the inten- 
tion of the testator to create and endow the fund from being carried out, 
and that the legatees took an absolute interest. The testator bequeathed 
** to my grandchildren by ray said late daughter E. W., also to my grand 
son F. W. M.. and to his step-brother G. W. M.” in equal shares a certain 
fund : — HeZd, that this was a bequest to the testator’s grandchildren by hia 
late daughter E. W. not as a class, but to them individually as personcade* 
signatcB : — Held also that, under tbo terms^of the will, the testator’s said 
grandchildren by the late E. W., and F. W, M. and G. W. M. took vested 
interests in tbeir respective shares in the said fund from the death of the 
testator ; that the gih to them of the benefit, interest and profit” of the 
fund was a gift of the corpus of the fund by virtue of see. 159 of the Indian 
Succession Act ; that they took as tenants in common, not as joint tenants 
and that under a power given to the executor to make disbursements from 
the said fund for certain purposes for the benefit of F. W. M. in connec* 
tion with his going to and returning from England the executor was not 
authorized to apply, towards those purposes, more than F. W. M.’s one- 
ninth share in the said fund, as it was not the intention of the testator to 
give F. W. M. a benefit out of that fund over aud above that share, and 
that the executor, in making disbursemeuts for the purposes specified, was 
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only empowered to trench upon the principal of that share it the income, 
as applied under the power of disbursement for F. W, M.'s support and 
maintenance in England* were not sufficient : — Beld also, that under the 
terms of the devise in the third and fourth clauses of the wiil of a certain 
house and premises to F. W. M., the devisee took on the testator^s death 
a vested interest in that property, liable to be divested in the event of faia 
dying under the age of twenty-one years . — Held also, that under the 
terms of the devise in the fifth and sixth clauses of the will of a certaia 
house and premises and furniture to the children of the testator^s late 
daughter E. W. (who was dead at the date of the will), there was an abso- 
lute gift to the children of E. W. of the testator's whole interest in that 
property, and that such gift was not controlled by the directions in the 
latter part of the fifth clause that the house should not be sold until the 
youngest grand-child attained the age of eighteen years, which must be re* 
garded merely as an expression of the wish of the testator and not as a 
precatory trust, and was of no legal effect ; and that the children of E. W., 
who were living at the testator's death, did not take as joint tenants, but 
took as j)erso7t€e designatoe, each an equal share in the property which vested 
in them on the death of the testator, and therefore the share of one of them, 
E. G. W., who had survived the testator, but died subsequently, having 
vested in E. G. W"., passed to E. G. W.'s representative, the ninth defend- 
ant. In the sixteenth clause of the will the testator directed his executor 
and trustee out of a certain sum of Rs. 500 to “ disburse various petty pen- 
sions to some poor people who have been mentioned to him" (the executor 
and trustee) “ by luo " : — Helcft that there was a deficiency on the face of 
the will as to the objects of this bequest, and by sec. 68 of the Indian Suc- 
cession Act no extrinsic evidence could be admitted as to the intention of 
the testator, and that this legacy therefore failed and fell into the nndis- 
posed of residue : — Held also, that the bequest in the seventeenth clause of 
the will of Rs. 10,000 to the support of the testator's Temperance and Read- 
ing rooms for European pensioners and the Poor Widow's Quarters attach- 
ed thereto, being a bequest to charitable uses, was void under section 105 
of the Indian Succession Act, as tho testator had nearer relatives than 
nephews, and tho will was executed less than twelve months before hi» 
death. — 1. L. R., 15 Madr. 418. 

69* The meaning of any clause in a will is to be collected from the 
Meaninc? of riause to bo entire instrument, and all its parts are to be 

coliecLod ironi eiitiro will. construed with reference to each other ; and for 

this purpose a codicil is to be considered as part of the will. 


Illustrations. 

(a.) The testator gives to B a specific fund or property at the death of 
A, and by a subsequent clause gives the whole of his property to A. The 
effect of the several clauses taken together is to vest the specific fund or pro- 
perty in A for life, and after his decease in B ; it appearing from the beqnesi 
to B that the testator meant to use, in a restricted sense, the words in which 
he describes what he gives to A. 

(h.) Where a testator, having an estate, one part of which is called 
Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, tho latter bequest is to be read as an 
exception out of tho first, as if he had said, ** I give Black Acre to B, and 
all the rest of my estate to A." 
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70* General words may be understood in a restricted sense where 

When words may be un< it may be collected from the will that the test- 

deretood in restncted nieant to use them in a restricted sense : 

sense, and when in sense . , ’ 

wider than usual. and words may be understood in a wider sense 

than that which they usually bear, where it may be collected from the 

other words of the will that the testator meant to use them in each 

/wider sense. 

Illustrations. 

(a.) A testator gives to A ** his farm in the occnpation of B/’ and to 
C ^^ali his marsh-lands in L.” Part of the farm in the occupation of *B con- 
sists of marsh-lands in L, and the testator also has other marshlands in L. 
The general words, “ all his marsh-lands in L,” are restricted by the gift 
to A. A takes the whole of the farm in the occupation of B, including 
that portion of the farm which consists of marsh-lands in L. 

(b,) The testator fa sailor on ship-board) bequeathed to his mother his 
gold ring, buttons, and chest of clothes, and to his friend A (a shipmate) 
his red box, clasp-knife, and all things not before bequeathed. The testa- 
tor’s share in a house does not pass to A under this bequest. 

(e.) A, by hu* will, bequeathed to B all his household furniture, plate, 
linen, china, books, pictures, and all other goods of whatever kind ; and 
afterwards bequeathed to B a specified part of his property. Under the first 
bequest, B is entitled only to such articles of the testator’s as are of the 
same nature with the articles therein enumerated. 


71* Where a clause is susceptible of two meanings, according to 
one of which it has some effect, and according 
ffffn y npr' lnnl prefer^.’'''® othev it can have none, the former ia to 

be preferred. 

72. No part of a will is to be rejected as destitute of meaning if 

No part rejected if it can it is possible to put a reasonable construction 
be reasonably construed. upon it. 

73- If the same words occur in different parts of the same will, 

Interpretation of words be takea to have been nsed every- 

repeated in different parts where in the same sense, unless there appears 

of will. • i. 4 .- X X 

an intention to the contrary. 

.p , . , . . . 74- The intention of the testator is not to 

be effectuated as fur as be set aside because it cannot take cnect to the 
possible. extent, but effect is to be given to it as far 

as possible. 

Illustration. 


Testator’s intention to 
be effectuated as fur as 
possible. 


The testator, by a will made on his death-bed, bequeathed all his pro- 
perty to G D for life, and after his decease to a certain hospital. The inten- 
tion of the testator cannot take effect to its full extent, because the gift to 
the hospital is void under section 105, but it shall take effect so far as re- 
gards the gift to C D. 

75. Where two clauses or gifts in a will are irreconcileahle, so 


The last of two inoonsis- that they cannot possibly stand together, the 
tent olau... pr.v.U8. 
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Illustrations. 

(a.) The testator, by the iirst clause of his will, leaves his estate of 
Bamnagar ** to A/* and, by the last clause of his will, leaves it ** to B, and 
not to A.” B shall have it. 

(b.) If a man, at the commencement of his will, gives his house to A, 
and at the close of it directs that his house shall be sold and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 

Will or bequest void for 76- A will or beqnest not expressive of 

uncertainty. any definite inteDtion is void for uncertainty. 

Illustration* 

If a testator says, “ I bequeath goods to A or, I bequeath to A or, 
I leave to A all the goods mentioned in a schedule,” and no schedule is 
found ; or “ 1 bequeath ‘money,’ ‘wheat,* ‘oil,’ ” or the like, without saying 
how much, this is void. 

Note. 

Will construed — Vesting — Divesting clause — Gift over on legatee’s 
death prior to division of the estate — Gift not void for uncertainty. — 1, L. 
R., 6 Al. 583. 

77. The description contained in a will, of property, the subject 

^ j , of gift, shall, unless a contrary intention ap- 

Wordfl describinpf Bubjoct i -n j ^ 

refer to property anaworinpf pear by tno Will, be cleemecl toreior toaDu com*' 

dS*^^*'*^** testator’s p,.jg 0 property answering that descriptiou 

at the death of the testator. 

78. Unless a contrary intention shall appearby the will, a be- 

Power of appointment of the estate of Ibe testator shall be con- 

executed by general be- stmed to inclnde any property which he may 
have power to appoint by will to any object be 
may think proper, and shall operate as an execution of such power ; 

and a bequest of property described in a general manner shall be 
construed to include any property to which each description may ex- 
tend, which he may have power to appoint by will to any object be may 
think proper, and shall operate as an execution of such power.' 

79- Where property is bequeathed to or for the benefit of sneb of 
Implied gift to ol.jectR of certain objects as a specified person shall ap- 
poweriu defauiLof ai)point- point, or for the benefit of certain objects in 
such proportions as a specified person shall 
appoint, and the will does not provide for the event of no appoint- 
ment being made, if the power given by the will be not exercised, the 
property belongs to all the objects of the power in eqnal shares. 

Illustration. 

A, by his will, bequeaths a fund to his wife for her life, and directs 
that other death it shall be divided among his children in such proportions 
as she shall appoint. The widow dies without having made and appoint- 
ment. The fund shall be divided equally among the children. 
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80. Where a bequest is made to the “ heirs,” or right heirs,” or 

« “relations,” or ^Wrest relations,” or ‘^family 

of pSticular wich- or “ kindred,” or “nearest of kin,” or next 

out qualifying terma. ^ particular person, with out any 

qualifying terms, and the class so designated forms the direct and inde- 
pendent object of the bequest, the property bequeathed shall be dis- 
ributed as if it bad belonged to such person, and he had died in test- 
tate in respect of it, leaving assets for the payment of his debts indepen- 
dently in of such property. 

Illuatrations, 

(a.) A leaves his property “ to his own nearest relations.” The property 
goes to those who would be entitled to it if A had died intestate, leaving 
assets for the payment of bis debts independently of such property. 

(&.) A bequeaths 10,000 rupees “ to B for his life, and after the death 
of B, to hia own right heirs.” The legacy after B’s death belongs to those 
who would be entitled to it if it had formed part of A’s unbequeathed pro- 
perty. 

(c.) A leaves his property to B ; but if B dies before him, to B’s next of- 
kin : B dies before A ; the property devolves as if it had belonged to B, and 
he had died intestate, leaving assets for the payment of his debts indepen- 
dently of such property. 

(d.) A leaves 10,000 rupees “to B for his life, and, after bis decease, to 
the heirs of C.” The legacy goes as of it had belonged to C, and be had died 
intestate, leavitig.assets for the payment for his debts independently of the 
legacy. 

81. Where a bequest is made to the “representatives,’ or “ legal 

Beqnext to « repre«enta- representatives,” or “ personal representative,” 

tivea,” &o., of particular or “ executors or administrators,” of a parti- 
oular person, and the class so designated forma 
the direct and independent object of the bequest, the property bequeathed 
shall be distributed as if it had belonged to such person, and he had 
died intestate in respect of it. 

Illustration, 

A bequest is made to the “legal representatives” of A. A has died intes- 
tate and insolvent. B is his administrator. B is entitled to receive the 
legacy, and shall apply it in the first place to the discharge of such part of 
A’s debts as may remain unpaid ; if there be any surplus, B shall pay it to 
those persons who at A’s death would have been entitled to receive any pro- 
perty of A’s which might remain after payment of his debts, or to the re- 
presentatives of such persons. 

82. Where property is bequeathed to any person, he is entitled 
Bequest without words of to the whole interest of the testator therein, 

limitatiou. Unless it appears from the will that only a res- 

tricted interest was intended for him. 


This section, and secs. 83 and 85, apply to the wills of Hindus, <&c., in 
Provinces and in the towns of Madras and Bombay. — Act XXI 
of 1870, sec. 2. 
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Seci. 83, 84.] 


83. Where property is beqamthed to a person, with a beqaest in 

Bequest in alternative. alternative to another person or to a olass 

of persons ; if a contrary intention does not ap- 
pear by the will, the legatee first named shall be entitled to the Iegaoy> 
if he be alive at the time when it takes e£Feot ; bat, if he be then dead, 
the person or class of persons named in the second branch of the alter- 
native shall take the legacy. 

Illuitrations, 


(a.) A beqaest is made to A or to B. A sarvives the testator. B takes 
nothing. 

(6.) A beqaest is made to A or to B. A dies after the date of the will, 
and before the testator. The legacy goes to B. 

(c,) A bequest is made to A or to B. A is dead at the date of the will. 
The legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A survives the testator. 
A takes the property absolutely. 

( 0 .) Property is bequeathed to A or his nearest of kin. A dies in the 
lifetime of the testator. Upon the death of the testator, the bequest to A's 
nearest of kin takes effect. 

(/. ) Property is bequeathed to A for life, and after his death to B or 
his heris. A and B survivo the testator. B dies in A’a lifetime. Upon A’a 
death the bequest to the heirs of B takes effect. 

(g-) Property is bequeathed to A lor life, and after his death to B or 
his heirs. B dies in the testator’s lifetime. A survives the testator. Upon 
A’s death the bequest to the heirs of B takes effect. 

84. Where property is bequeathed to a person, and words are 
Effect of words, desorib- added which describe a class of persona, bot 
inj^^ac^aas added to bequest do not denote them as direct objects of a dis« 
a person. independent gift, snob person is en- 

titled to the whole' interest of the testator therein unless a contrary in- 
tention appears by the will. 


Illustratums, 

(a,) A bequest is made— 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, . . 

to A and the heirs of his body, 

to A and the heirs male of bis body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and bis representatives, 

to A and his personal representatives, 

to A, his executors, and administrators. 

In each of these cases, A takes the whole interest which the 
Md in the property. 

u 34 
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(b.) A bequest is made to A and his brothers. A and his brothers are 
jointly entitled to the legacy. 

(c.) A bequest is made to A for life, and after his death to his issue. 
At the death of A the property belongs in equal shares to all persons who 
shall then answer the description of issue of A. 

Note. — See I. L. B., 15 Madr. 448, noted under sec. 68. 


85. Where a bequest is made to a class of persons under a gener* 
al description only, no one to whom the words 
of the description are not in their ordinary 
sense applicable shall take the legacy. 

86. The word ‘‘children^’ in a will applies 
only to lineal descendants in the hrst degree I 

the words “ grandchildren” applies only to lineal descendants in 
the second degree of the person whose ‘^children” or ‘‘grandchildren'’ 
are spoken of ; 

the words “nephews’’ and “ nieces” apply only to children of bro- 
thers or sisters ; 

the words “cousins,” or ‘‘first cousins,” or “consins-german/^ ap- 
ply only to children of brothers or of sisters of the father or mother of 
the person whose “cousins,” or “first cousins,” or ^‘consins-german,” 
are spoken of ; 

the words ^‘first cousins once removed” apply only to children of 
consios-german, or to cousins-german of a parent, of the person whose 
“first cousins once removed” are spoken of ; 

the words “second cousins” apply only to grandchildren of brotbera 
or of sisters of the grandfather or grandmother of the person whose 
“second consius” are spoken of ; 

the words “issue” and “descendants” apply to all lineal descend- 
ants whatever of the person whose “ issue” or “ deBcendants” are 
apoken of. 

Words expressive of collateral relationship apply alike to relatives 
of full and of half-blood. 


Bequest to olnas of persons 
under general description 
only. 


Construction of terms. 


All words expressive of relationsbip apply to a child in the womb 
who is afterwards boro alive. 

87* Id the absence of any intimation to the contrary in the will, 

■Words expresoini! relation- *^10 term “child,” “son,” Of “ daughter,’' or any 
ship denote only legitimate word wbich expresses relationship, is to be 

re'utirM re’puted”*l8giu’ understood as denoting only a legitimate re- 
lative, or, where there is no such legitimate 
relative, a person who. has acqnired, at ths date of the will, the repU' 
tatioo of being snob relative. 
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Illustrations. 

(a.) A, having^ three ohildren, B, G, and D, of whom B and 0 are legiti- 
mate, and D is illegitimate, leaves bis property to be equally divided among 
** his children.” The property belongs to B and G in equal shares, to the 
exclnsion of D. 

(&.) A, having a nieoe of illegitimate birth, who has acquired the re- 
putation of being his nieoe, and having no legitimate nieoe, bequeaths a 
sum of money to his niece. The illegitimate niece is entitled to the legacy. 

(c.) A, having in his will enumerated bis children, and named as one 
of them B, who is illegitimate, leaves a legacy to **his said children.” B will 
take a share in the legacy along with the legitimate children. 

(d.) A leaves a legacy to the **ohildren of B.” B is dead, and has left 
none but illegitimate children. All those who had, at the date of the will, 
acquired the reputation of being the children of B, are objects of the gift. 

(e.) A bequeathed a legacy to ** the children of B.” B nerer had any 
legitimate child. G and D had, at the date of the will, acquired the reput- 
ation of being children of B. After the date of the will, and before the death 
of the testator, £ and F were born, and acquired the reputation of being 
children of B. Only G and D are objects of the bequest. 

f/.) A makes a bequest in favour of his child by a certain woman, not 
his wife. B had acquired, at the date of the will, the reputation of being 
the child of A by the woman designated. B takes the legacy. 

(g.) A makes a bequest in favour of his child to be born of a woman, 
who never becomes his wife. The bequest is void. 

(h.) A makes a bequest in favour of the child of which a certain woman, 
not married to him, is pregnant. The bequest is valid. 

88- Where a will purports to make two bequests to the same per- 
son, and a question arises whether the testator 

Buies of construction • a j i i. i i i 

where will purports to intended to make the second bequest insteadl 

make two bequests to same of, or in addition to, the first, if there is nothing 
in the will to show what he intended, the fol- 
lowing rules shall prevail in determining the constrnction to be put upon 
the will : — 

First , — If the same specific thing is bequeathed twice to the same 
legatee in the same will, or in the will and again in a codicil, he is en- 
titled to receive that specific thing only. 

Where one and the same will or one and the same codi- 
cil purports to make, in two places, a bequest to the same persoa 

of the same quantity or amount of anything, he shall be entitled to one 
such legacy only. 

Third,— Where two legacies of unequal amount are given to the 
same person in the same will, or in the same codicil, the legatee is en- 
titled to both. 

Fourth.— yf here two legacies, whether equal or unequal in 
amonut, are given to the same legatee, one by a will and the other by 
a codicil, or each by a different codicil, the legatee is entitled to both 
legacies. 
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JEkplanaiian.^In the font last rtilea^ the word will’^ does not in- 
dsde e codicil. 


niuBtraiiona. 


fa.) A, having^ ten shares, and no more, in the Bank of Bengal, made 
his will, which contains near its commencement the words, ** 1 bequeath mj 
ten shares in the Bank of Bengal to B.” After other beqnests, the will con- 
cludes with the words,**and I i^queath my ten shares in the Bank of Bengal 
toB/’ B is entitled simply to receire A’s ten shares in the Bank of Bengal. 

(&.) A, having one diamond ring which was given him hy B, bequeathed 
to G the diamond ring which was given him by B. A afterwards made a 
codicil to his will, and thereby, after giving other legacies, he bequeathed 
to 0 the diamond ring which was given him by B. C can claim nothing ex« 
oept the diamond ring which was given to A by B. 

(c.) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, in the same will, repeats the bequest in the same words. B is entit- 
Ted to one legacy of 5,000 rupees only. 

(d.) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, by the same will, bequeaths to B the sum of 6,000 rupees. B is entit- 
led to 11,000 rupees. 

(e,) A, by his will, bequeaths to B 5,000 rupees, and by a codicil to the 
will he bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(/. ) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by 
another codicil bequeaths to him 6,000 rupees. B is entitled to receive 11,000 
rupees. 

( g. ) A, by his will, bequeaths ** 500 rupees to B because she was his 
nurse,** and in another part of the will bequeaths 500 rupees to B ** be- 
oanse she went to England with his children.'* B is entitled to receive 
1,000 rupees. 

(A) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in 
another part of the will, an annuity of 400 rupees. B is entitled to both 
legacies. 

(i.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also be- 
queaths to him the sum of 5,000 rupees if he shall attain the age of 18. B is 
entitled absolutely to one sum of 5,000 rupees, and takes a contingent inte- 
rest in another sum of 5,000 rupees. 


Note. 

This section, and secs. 89 — 103 (both inclusive), apply to the wills of 
Hindus, Ac., in the Lower Provinces and in the towns of Madras and Bom - 
bay.— Act XXI. of 1870, sec. 2. 

89* A residuary legatee may be constituted by any words that 
show an intention on the part of the testator 
^ Ooy tationotrwidnary 41,^4 tj,e designated shall take the snr- 

plus or residne of his property. 

Illustrations. 

(a.) A makes her will, consisting of several testamentary papers, in one 
of which are contained the following words : I think there will be some- 
thing left, after all funeral expenses, Ao., to give to B, now at school, to- 
wa^s equipping him to any profession be may hereafter be appointed to.** 
B is constituted residuary legatee. 
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(6.) A makes his will, with the following passage at the end of it : I 
believe there will be foand sofficient in my Imnker’s Imnds to defray and dis- 
charge my debts, which I hereby desire B to do, and keep the residue for her 
own use and pleasure.” B is constituted the residuary legatee. 

(e.) A bequeaths all his property to B, except certain stocks and fnnds,^^ 
which he bequeaths to C. B is the residuary legatee. 

90< Under a residuary beqnest, the legatee is entitled to all pro- 
Property to which real- perty belonging to the testator at the time of 
dnary legatee entitled. jjjg death, of which he has not made any other 

testamentary disposition which is capable of taking effect. 

IlluBtration. 

A, by his will, bequeaths certain legacies, one of which is void nndet 
section 105, and another lapses by the death of the legatee. He bequeathe 
the residue of his property to B. After the date of his will, A purchases a 
aamindari, which belongs to him at the time of his death. B is entitled to 
the two legacies and the zamindari as part of the residue. 

Koto. — See I. L. R., 6 Al. 583, noted sec. 76. 

91* If a legacy be given in general terms, without specifying the 
Time of vesting of lega- ^ime when it is to be paid, the legatee has a 
cy in general terms. Vested interest in it from the day of the death 

of the testator, and, if he dies withont having received it| it shall pass to 
his representatives. 

92* If the legatee does not survive the testator, the legacy can- 
la what case legacy lap- not take effect, bat shall lapse and form part 
of the residue of the testator’s property, unless 
it appear by the will that the testator intended that it should go to some 
other person. 

In order to entitle the representatives of the legatee to receive the 
legacy, it mast be proved that he survived the testator. 

Illustrations. 

(a.) The testator bequeaths to B ** 500 rupees which B owes him.*’ R 
dies before the testator ; the legacy lapses. 

(5.) A bequest is made to A and bis children. A dies before the tes- 
tator, or happens to be dead when the will is made. The legacy to A and 
his children lapses. 

(c.) A legacy is given to A, and, in case of his dying before the testator^ 
to B. A dies before the testator. The legacy goes to B. 

(d.) A sum of money is bequeathed to A for life, and after his death to 
B. A dies in the lifetime of the testator ; B survives the testator. The be- 
quest to B takes effect. 

(e.) A sum of money is bequeathed to A on his completing his eight- 
teenth year, and, in case he should die before he completes his eighteenth 
year, to B. A completes his eighteenth year, and dies in the lifetime of the 
testator. The legacy to A lapses, and the honest to B does not tak e effect. 

(/.) The testator and the legatee perished in the same shipwreck. There 
is no evidence to show which died first. The legacy will lapse. 

Note* — See I. L. R., 4 Bom. 537. 
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Legacy does nofc lapae if 
one of two joint Jigateea 
die before testator. 


93. If a legfksy be given to two persona 
jointly, and one of them die before the testator, 
the other legatee takes the whole. 

Illustration, 

The legacy is simply to A and B. A dies before the testator. B takes 
the legacy. 

94* But where a legacy is given to legatees in words which show 
Effect of words showing testator intended to give them distinct 

teatator'a intention to giro shares of it, then, if any legatee die before the 
distinct shares. testator, 80 much of the legacy as was intend- 

ed for him shall fall into the residue of the testator’s property. 

Illustration, 

A snm of money is bequeathed to A, B, and C, to be equally divided 
among them. A dies before the testator. B and C shall only take so much 
as they would have had if A had survived the testator. 

95* Where the share that lapses is a part of the general residue 
When lapsed share goes bequeathed by the will, that share shall go as 
as undisposed of. undisposed of. 

Illustration^ 

The testator bequatbes the residue of his estate to A, B, and C, to be 
^ually divided between them. A dies before the testator. His one- third of 
the residue goes as undisposed of. 

96« Where a bequest shall have been made to any child or other 
lineal descendant of the testator, and the legatee 
shall die in the lifetime of the testator, but any 
lineal descendant of his shall survive the test- 
ator, the bequest shall not lapse, but shall take 
effect as if the death of the legatee had hap- 
pened immediately after the death of the testator, unless a contrary in- 
tention shall appear by the will. 

Illustration, 


When bequest to testa- 
tor*! child or lineal des- 
oendant does not lapse on 
his death in testator’s life- 


A makes his will, by which he bequeaths a sum of money to his son B 
for his own absolute use and benefit. B dies before A, leaving a son C who 
survives A, and having made bis will, whereby he bequeaths all his property 
to his widow D. The money goes to D. 

Note. 

A testator, by his will dated the 22nd April 1878, gave a legacy of Bs. 
5,000 to his son’s daughter Jodha, to be paid to her out of a certain sam 
owing to the testator by the Rajah of Bettia. The testator died on the 2ad 
February 1881, and Jodha in October 1879 ; the money due by the Rajah 
of Bettia was realized on the 7th December 1884. Jodha left an only child 
Bioda, who was born before the death of the testator. Binda sued to re- 
cover the legacy left to her mother ; the defence was that the legacy had lap- 
sed. Held, that Jodha was, in point of law, within the meaning of sec. 96 
of the Suooeesion Act, a person in existence at the death of the testator, 
because a lineal descendant of her’s survived the testator. — 1. L. R., 16 
Cal. 549. 
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97* Where a beqaest is made to one person for the benefit of 

BeqoMt to A for benefit ‘he legacy does not lapse by the death, 

of B does not lapse by A’s in the testator s lifetime, of the person to whom 

Ai_ u A • J 

the bequest is made. 

98. Where a bequest is made simply to a described class of per- 

Survivorship in case of 6ons, the thing bequeathed shall go only to 
bequest to described class. gQch Bs shall be alive at the testator’s death. 

Exception . — If property is bequeathed to a class of persons described 
as standing in a particular degree of kindred to a specified individnal^ 
but their possession of it is deferred until a time later than the death of 
the testator, by reason of a prior bequest or otherwise, the property shall 
at that time go to such of them as shall be then alive, and to the repre- 
sentatives of any of them who have died since the death of the testator. 

Illustratioru. 

(o.) A bequeaths 1,000 rupees to “the children” of B without saying when 
it is to be distributed among them. B had died previous to the date of the 
will, leaving three children, C, D, and E. B died after the date of the willy 
but before the death of A. C and D survive A. The legacy shall belong to 
C and D, to the exclusion of the representatives of £. 

(b.) A bequeaths a legacy to the children of B. At the time of the test- 
ator’s death, B has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and 
after his decease to the children of B. At the death of the testator, B had 
two obidren living, C and D ; and he never had any other child. Afterwards, 
during the lifetime of A, C died leaving £ his executor. D has survived A. 
D and E are jointly entitled to so much of the leasehold term as remains 
unexpired. 

id.) A sum of money was bequeathed to A for her life, and after her 
decease to the children of B. At the death of the testator, B had two chil- 
dren living, 0 and D, and after that event, two children, £ and F, were 
born to B. C and £ died in the lifetime of A, G having made a will, R 
having made no will. A has died, leaving D and F surviving her. The 
legacy is to be divided into four equal parts, one of which is to be paid to 
the executor of 0, one to D, one to the administrator of £, and one to F. 

(e ) A bequeaths one-third of his lands to B for his life, and after his 
decease to the sisters of B. At the death of the testator, B bad two sisters 
living, C and D, and after that event another sister £ was born. C died 
during the life of B ; D and £ have survived B. One-third of A’s lands De- 
longs to D, £, and the representatives of 0, in equal shares. 

(f.) A bequeaths 1,000 rupees to B for life, and after his death equally 
among the children of 0. Up to the death of B, C had not had any child. 
The Inquest after the death of B is void. 

(g.) A bequeaths 1,000 rupees to “ all the children born or to be born” 
of B, to be divided among them at the death of C. At the death of the test- 
ator, B has two children living, D and £. After the death of the testator, 
but in the lifetime of C, two other children, F and G, are born to G. After 
the death of G, another child is bom to B. The Waoy belongs to D, £, F, 
and G, to the exclusion of the after-born child of B. 

(h.) A bequeaths a fund to the children of B, to be diyided among 
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when the elder shall attain majority. At the testator’s death, B had 
one child living, named C^ He afterwards had two other children, named 
D and E. E died, bat 0 and D were living when C attained majority. 
The fund belongs to C, D, and the representatives of E, to the exclasion of 
any child who may be born to B after C’s attaining majority. 

Notes. 

Manoharam Pitambardas by his will dated 14th April, 1873, after ap- 
pointing his brother Jamnadas to be his executor and directing the pay- 
ment of legacies, bequeathed all his estate, moveable and immoveable, not 
otherwise dispos^ of, to Jamnadas, his executors, administrators and as- 
signs, upon trust to collect outstandings and to pay debts and legacies and 
to stand possessed of the residue in trust (1) for his (the testator’s) wife Ja- 
Terbai and Ambavahn, the wife of his brother Jamnadas, during the life 
of both, or the survivor of them, for their or her sole use ; (2) and from 
and after decease of the survivor of them in trust for the male issue of 
Jamnadas, if any there be ; (S) and, in default of such male issue, in trust 
for any person or persons, in any shares or share, and in such manner as 
hia brother Jamnadas should by any deed or deeds or writing or writings 
appoint with or without power cd revocation or new appointment. Jamnadas 
proved the will, and as executor managed the estate until his death on the 
17t>h October, 1888. He had no male issue, but he had two daughters, who 
were the defend^mts in this suit. Shortly before his death, viz.^ on the 7th 
Oct. 1888, he made a will (as stated therein) in accordance with the anthori- 
ty giiven to him by the last clause of the will of Manoharam. He direct- 
ed that twelve months after the death of Javerbai (Mancharam’s widow) 
the estate should be divided equally between his two daughters, Kabli and 
Moti* Held, that the trust in Mancharm’s will in favor of the male issue of 
Jamnadas was void under the rule laid down in the Tagore Case (L. B. lud. 
App. Suppl. Vol., p. 47). The testator plainly meant that the male issue of 
Jamnadas living at the death of tho survivor of the tenants for life should 
take the estate according to the roles of Hindu law, without distinguishipg 
between those born in the life-time of the testator and those born prior to 
that eveat,bat subsequently to his death. At the death of the testator, Jaman- 
das had no male issue, and the bequest was, therefore, a bequest to a person 
or persons not in being, and void. Held, also, regarding the subsequent crea- 
tion of the power in favour of Jamnadas as equivalent to a gift of the estate 
to him, that such gift was valid, although the prior gift was void. It was 
^ a gift to him if he should have no male issue ; a gift which, as he was alive 
at the death of the testator, was good under Hindu law. It was not a gift 
over to him on an indefinite failure of his male issue. It came into force 
immediately on the death of the surviving tenant for life if at that time he 
should have had no male issue alive between the death of the testator and 
the latter event. If a son had been born to him after the testator’s death, 
the gift to him could not have come into operation. It was only in the event 
of nC con being born to him that he could take. It oould not, therefore^ make 
any diSereuipe that the testator made an ineffectual and inoperative dis- 
pMition in* favour of such son if born. The rule of the Topore Case, that the 
gift df ail estate to take effect after the failure of previously created invalid 
estates is Toid, did not apply. MM, farther, that the power of appointment 
given by Mhnoharama^e will operated to confer ownership upon Jamnadas 
after the death of Javervahu upon his executing 'his will, and that the be- 
quests given by his will to his daughters, the defendants, were valid be- 
quests.-^!. L. B., 15 Bom. 326. 

; I. L. B., 304 i 8:q«l. 187. See 15 Madr. 448, noted under e. 68. 
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FABT ZII* 

Or Void Bbquibts. 

99. Where a beqaest is made to a person bj a particnlar desorip- 
Beqaeit to penon by tion, and there is no person in existence at the 
pucicalar description who testator’s death who answers the desoription 
ator’s death. the bequest is void. 

Ei»C€ftion.—li property is bequeathed to a person described as 
Btandiqg in a particnlar degree of kindred to a specified iodividua], bat 
his possession of it is deferred until a time later than the death of the 
testator, by reason of a prior beqnest, or otherwise, and if a person 
answering the description is alive at the death of the testator, or oomes 
into existence between that event and such later time, the property 
shall, at sach later time, go to that person, or, if he be dead, to his re<* 
presentatives. 

Illustrations, 

(a.) A bequeaths 1,000 rupees to the eldest son of B. At the death of 
the testator B has no son. The beqaest is void. 

(h.) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest 800 of O'. At the death of the testator, 0 had no son. Afterwards, dur- 
ing the life of B, a sod is born to C. Upon B*s death the legacy goes to C’s 
son. 

(e.) A bequeaths 1,000 rupees to B lor life, and after his death to the 
eldest son of 0. At the death of the testator, C had no son ; afterwards, 
during the life of B, a son named D is born to C. D dies ; then B dies. The 
legacy goes to the representative of D. 

(d.) A bequeaths his estate of Green Acre to B for life, and at his de- 
cease to the eldest son of C. Up to the death of B, C has had no son. The 
beqaest to G’s eldest son is void. 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to be paid to him 
after the death of B. At the death of the testator, G has no son, but a son 
is afterwards boro to him during the life of B, and is alive at B’s death. C’s 
son is entitled to the 1,000 rupees. 

Koto.— See I. L. R., 8 Cal. 157, 

100- Where a beqaest is made to a person not in existenco at tfao 

Bequest to per«.a not testator’s death, subject to a prior 

in existence at testator’s bequest contained in the will, the later beqnest 
dewh, eubject to prior be- ghall be Void aulesB it comprises the whole at ■ 

the remaining interest of the testator in the 
thing bequeathed. 

Illustrations, 

(a.) Property is bequeathed to A for his life, and after his death to his 
eldest son for life, and after the death of the latter to Bis eldest son. At the 
time of the testator’s death, A has no son. Here the beqaest to A’s eldest 
son is a beqaest to a person not in existence at the testator’s death. It is 

• Secs. 99 to 103 (both ioclasive) apply to the Wills of Hind qs, Jainas, Sikhs and 
Bndhists in the Lower Prorincea of Bengal, and the towns of Madras and Bombav 
See Act XXL of 1870, sees. 2 and 6, as amended by Act Y. of 1881, seo# 15A 
II 35 - 
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not a beqnest of the whole interest that remains to the testator. The be- 
quest to A’s eldest son for his life is yoid. 

(h.) A fund is bequeathed to A for his life, and after bis death to his 
daughters. A survives the testator. A has daughters, some of whom were 
not in existence at the testator’s death. The bequest to A’s daughters com- 
prises the whole interest that remains to the testator in the thing bequea- 
thed. The bequest to A’s daughters is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to his 
daughters, with a direction that, if any of them marries under the age of 
eighteen, her portion shall be settled, so that it may belong to herself for 
life, and may be divisible among her children after her death. A has no 
daughters living at the time of the testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the 
effect, in the case of each daughter who marries under eighteen, of substi- 
tuting, for the absolute bequest to her, a bequest to her merely for her life ; 
that is to say, a bequest to a person not in existence at the time of the tes- 
tator’s death of something which is less than the whole interest that re- 
mains to the testator in the thing bequeathed. The direction to settle the 
fund is void. 

(d.) A bequeaths a sum of money to B for life, and directs that, upon 
the death of B, the fund shall be settled upon his daughters, so that the 
portion of each d iughter may belong to herself for life, and may he divided 
among her children after her death. B has no daughter living at the time 
of the testator’s death. In this case the only bequest to the daughters of 
B is contained in the direction to settle the fund, and this directionjamounts 
to a bequest, to persons not yet horn, of a life*intercst in the fund, that is 
to say, of something whioh is less than the whole interest that remains in 
the testator in the thing bequeathed. The direction to settle the fund upon 
the daughters of B is void. 

Note. — See I. L. B,, 15 Bom. 326, noted under sec. 98. 

101. No bequest is valid whereby the vesting of the thing beqae- 
- , . , ^ athed may be delayed beyond the lifetime of 

Rule against perpetaity. ^ i 

one or more persons living at the testator s de- 
cease, and the minority of some person who shall be in existence at the 
expiration of that period, and to whom, if he attains full age, the thing 
beqaeathed is to belong. 

Illustrations* 

(a.) A fund is bequeathed to A for bis life ; and after bis death to B 
for his life ; and after B’s death to such of the sons of B as shall first attain 
the age of 25. A and B survive the testator. Here the son of B, who shall 
first attain the age of 25, may be a son born after the death of the testator ; 
such son may not attain 25 until mor^ than 18 years have elapsed from the 
death of the longer liver of A and B ; and the vesting of the fund may 
thus be delayed beyond the lifetime of A and B, and the minority of the 
sons of B. The bequest after B’s death is void. 

(h.) A fund is bequeathed to A for his life ; and after bis death to B 
for his life ; and after B’s death to such of B’s sons as shall first attain the 
age of 25. B dies in the lifetime of the testator, leaving one or more sons. 
In this case the sons of B are persons living at the time of the testator’s de- 
cease, and the time when either of them will attain 25 necessary falls with- 
in his own lifetime. The bequest is valid. ^ 
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(c.) A fand is beqneatbed to A for his life, aod after his death to B for 
his life, with a direction that after B^s death it shall be divided amongst snoh 
of B*8 children as shall attain the age of 18 ; bat that, if no child of B shall 
attain that age, the land shall go to C. Here the time for the division of the 
fund mast arrive at the latest at the expiration of 18 years from the death 
of B, a person living at the testator’s decease. All the beqaests are valid. 

(d.) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that, if any of them marry under age, her share 
of the fund shall be settled so as to devolve after her death upon such of 
her children as shall attain the age of 18. Any daughter of the testator to 
whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest 
not later than 18 years from the death of the daughter whose share it was. 
All these provisions are valid. 

Kotos. 

A Hindu testator died possessed of considerable property, and leaving a 
will dated 12th September 1870, by which he appointed his wife executrix 
in the following words : “ I appoint my wife, A D, executrix on my behalf, 
and vest her with entire authority and responsibility. After my decease my 
said wife shall perform all duties according to my instructions embodied in 
the following paragraphs.” After reciting that his wife was a purda woman, 
and that his three sons were disobedient and extravagant, he appointed 
certain persons managers to perform certain duties under the will which 
could not bo performed by a purda woman ; and after various minor be- 
qaests and directions, he directed that, if it should appear to the executrix 
or executors for the time being that they would not be able to protect the 
property, then they should form a family fund in the Government trust 
fund of all the property, and that the interest thereof should be employed 
in the performance of certain religious ceremonies and the family expenses, 
and thou bequeathed as follows : “Whatever Company’s paper, moveable and 
immoveable property, <fcc., shall be formed into a family fund in the Gov- 
ernment trust fund, my groat- grandsons shall, when they attain majority, 
receive the whole to their satisfaction, and they will divide and take the 
same in accordance with the Hindu law. God forbid it, but should I have 
no great-grandsons in the male line, then my daughter’s sons, when they 
are of age, shall take the said property from the trust fund, and divide it 
according to the Hindu shastras in vogue.” The testator left living, at the 
time of his death, one son’s son, three sons, and a daughter and her son, 
but no great-grandson. Held that the bequest to tbe great-grandsons was 
void and inoperative for remoteness ; that the bequest to the daughter’s sons 
was dependent on, and not alternative to, the gift the great grandsons, 
therefore a bequest void under sec. 103 of the Succession Act. Feld also 
that A D was invested under the will with only a representative character, 
and was therefore not entitled beneficially to any residue of the estate as 
against parties who might have any interest therein. The effect of tbe Hindu 
Wills Act, which makes (among others) secs. 180 and 242 of the Saccession 
Act applicable to Hindus, is to make tbe probate of the will evidence of the 
will against all persons interested under the will. — 8 B. L. B., 208. 

See I.L.R., 4 Cal. 304 ; 8 Cal. 157. See 15 Madr. 448, noted under sec. 68. 


BeqneRt to a claflp, some 
of yrhom may como nnder 
rules in sections 100 A 101. 


102. If a beqnest is made to a class of 
persons, with regard to some of whom it is in- 
operative by reason of the roles contained in 
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tha iwo last preoediog 8ectioiifl» or either of them, soch bequest shall be 
wholly void. 

lUutirationa. 

(a.) A fand is bequeathed to A for life, and after his death to all his 
children who shall attain the age of 25. A survives the testator, and has 
some children living at the testator’s death. Each child of A’s living at 
the testator’s death must attain the Bge of 25 (if at all) within the limits 
allowed for a beqnest. Bat A may have children after the testator’s de- 
cease, some of whom may not attain the age of 25 until more than 18 years 
have elapsed after the decease of A. The bequest to A’s children, there- 
fore, is inoperative as to any child bom after the testator’s death ; and, as it 
is given to all his children as a class, it is not good as to any division of 
that class, bat is wholly void. 

(5.) A fund is bequeathed to A for his life, and after his death to B, C, 
B, and all other the children of A who shall attain the age of 25. B, C, and 
B, are children of A living at the testator’s decease. In all other respects the 
case is the same as that supposed in illustration (a). The mention of B, C, 
and D by name does not prevent the beqnest from being regarded as a 
bequest to a class, and the bequest is wholly void. 

Notes. 

Where a testator directed in his will that (Ist) “on the death of either 
of my four sons leaving lawful male issue, such issue shall succeed to the 
capital or principal of the respective shares of his or their deceased father 
or fathers, to be paid or transferred to them respectively on attaining the 
full age of twenty-one years (2nd) if either of my four sons shall die 
leaving male issue, and the whole of such issue shall afterwards die under 
the age of twenty-one years and without male issue, the share or shares of 
the sons so dying shall go and belong to the survivors of my said sons 
and to my two grandsons (named in the will) for life and their respective 
male issue absolutely after their death and (3rd) ** on the death of either 
of my sons without leaving any * male issue,’ his share is to go and belong 
to the survivors of my said sons and my two grandsons (named in the will) 
for life, and their respective male issue absolutely after their death in • the 
same manner and proportions as hereinbefore described respecting their 
original shares.” It was held — let, — That a vested interest was conferred 
upon the issue immediately upon the death of the father.” The expression 
” to be paid or transferred to them respectively on attaining the age of 
twenty-one years” was a mere attempt to defer the period of payment to, 
or enjoyment by such issue, 2nd, — That the gift over was void, b^use the 
event on which it was to take effect might be indefinitely remote, even if 
the words “male issue” be construed as meaning sons. The meaning of 
**male issue” is not confined t^ sons alone. 3rd, — That, in accordance with the 
ruling in Ganendra Mohan Tagore e. Upendra Mohan Tagore (4 B. L. B., 
O. C., (103), a gift by a Hindu to a person not ascertain^ or capable of 
being ascertain^ at the time of the death of the testator cannot take effect : 
therefore the gift to the unborn male issue of the sons and grandsons of tha 
testator must fail. Where there is a gift to a class, cannot take in conse- 
quence of the remoteness of the gift or otherwise, in the whole bequest 
must fail. Held also, in accordance with Ganendra Mohan Tagore v. Up* 
endra Mohan Tagore (4 B. L. B., 0. 0., 803), that a Hindu cannot, 
under any circumstances, make a gift by will to an unborn person or per- 
sons.— 8. B. L. B.,400. 

See I. L. B., 4 Cai. 304. See I,L,B., 15 Bom. 326, noted under sec. 98. 
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103> Where * bequest is void by reuoa of aay of the rales oon« 
BaqoMt to take effect oa preceding sections wiy 


fiilnre of beqaest void un- 
der eeotlou 100, 101, or 102. 


beqaeat oontained in the same will, and intend- 
ed to take effect after or npon failure of auoh 
prior bequest, is also void. 


llluatraiions, 

(a.) A fund is bequeathed to A for his life, and after his death io mek 
of his BODS as shall first attain the age of 25, for his life, and after the de* 
cease of such son, to B. A and B survive the testator. The beqaest to B is 
intended to take efieot after the bequest to such of the sons of A as shall first 
attain the age of 25, which bequest is void under section 101. The beqaest 
to B is void. 

(6.) A fund is bequeathed to A for bis life, and after his death to such 
of his sons as shall first attain the age of 25, and, if no son of A shall attain 
that age, to B. A and B survive the testator. The bequest to B is intended 
to take effect upon failnre of the bequest to such of A’s sons as shall first 
attain the age of 25, which beqaest is void under section 101. The beqaest 
to B is void. 

Kota. 


See 8 B. L. R., 208, noted under sec. 101 ; I. L. B., 15 Bom. 326, 
noted under sec. 98. 

104. A direction to accuranlate the income arising from any pro- 
Effect of direction for be void ; and the property shall be 

acoumuiation. disposed of as if no aconmnlstion had been 

directed. 

Exception , — Where the property is immoveable, or where ao- 
cumulation is directed to be made from the death of the testator, the 
direction shall be valid in respect only of the income arising from the 
property within one year next following the testator’s death ; 

and at the end of the year snch property and income shall be dis- 
posed of respectively, as if the period during which the aconmnlation 
has been directed to be made had elapsed. 

Illustrations. 

(a.) The will directs that the snm of 10,000 rupees shall be invested in 
Government securities, and the income accumulated for 20 years, and that 
the principal, together with the accamalations, shall then be divided bet- 
ween A, B, and C. A, B, and G, are entitled to receive the sum of 10,000 
rupees at the end of the year from the testator’s death. 

(6.) The will directs that 10,000 rupees shall be invested, and the in- 
come aocnmnlated until A shall marry, and shall then be paid to him. A is 
entitled to receive 100,00 rupees at the end of a year from the testator’k 
death. 

(c.) The will directs that the rents of the farm of Snltanpnr shall be 
accumulated for ten years, and that the aocnmnlation shall be then paid to 
the eldest son of A. At the death of the teBtator,A has an eldest son living, 
named B. B shall receive at the end of one year from the testator’s death 
the rents which have accrued daring the year, together with atiy interest 
which may have been made by investing them. 
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(d.) The will diraots tbat the rents of the farm of Snlianpar shall be 
aooamnlated for ten years, and that the aoonmulations shall then be paid 
to the eldest son of A. At the death of the testator, A has no son. The be- 
quest is void. 

(e.) A bequeaths a sum of money to B, to be paid to him when he 
shall attain the age of 18, and directs the interest to be accnmnlated till he 
shall arrive at that age. At A’s death the legacy becomes vested in B ; and 
so much of the interest aa is not required for his maintenanch and education 
is aooumulated, not by reason of the direction contained in the will, but in 
consequence of B*s minorty. 

105* No man having a nephew or niece or any nearer relative 

BeqnMtto religions or bequeath any property to 

charitable Dses. religious or charitable nsesy except by a will 

exeonted not less than twelve months before his death, and deposited 
within six months from its execution in some place provided by law for 
the safe custody of the wills of living persons. 

Illustration, 

A, having a nephew, makes a bequest by a will not executed nor de- 
posited as required — 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge : 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden. 

All these bequests are void. 

Note.-^See I. L. B., 15 Madr. 448, noted under sec. 68. 

PABT XIII.* 

Of the Vesting of Legacies. 

106* Where, by the terms of a bequest, the legatee is not entitled 

Date of verting of legacy immediate possession of the thing bequea- 
when payment of posses- thed, a right to receive it at the proper time 
Sion postponed. shall, unless a contrary intention appears by 

the will, becomes vested in the legatee on the testator's death, and shall 
pass to the legatee's representatives if he dies before that time, and with- 
out having received the legacy. 

And in snch oases the legacy is, from the testator's death, said to be 
vested in interest. 

* This Part applies to the wills of Hindus, Ao., in the Lower Proyinces, and in the 
towns of Madras and Bombay. — Act XXI. of WO, seo. 8. 
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Explanation.—iin intention that a legacy to any person shall not 
become vested in interest in him is not to be inferred merely from a 
provision whereby the payment or possession of the thing beqneathed 
is postponed, or where by a prior interest therein is beqneathed to some 
other person, or whereby the income arising from the fond beqneathed 
is directed to be accnmnlated until the time of payment arrives, or from 
a provision that, if a particular event shall happen, the legacy shall go 
over to another person* 

Illustrations. 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of C, 
On A’b death the legacy becomes vested in interest in B, and, if he dies be- 
fore C, his representatives are entitled to the legacy. 

(&.) A bequeaths to B 100 rupees, to be paid to him upon his attaining 
the age of 18. On A*s death the legacy becomes vested in interest in B. 

(c.) A fund is bequeathed to A for life, and after his death to B. On the 
testator’s death, the legacy to B becomes vested in interest in B. 

(d.} A fnnd is bequeathed to A until B attains the age of 18, and then 
to B. The legacy to B is vested in interest from the testator’s death. 

(e.) A bequeaths the whole of bis property to B upon trnst to pay oer* 
tain debts out of the income, and then to make over the fnnd to C. At A’s 
death the gift to C becomes vested in interest in him. 

(/. } A fund is bequeathed to A, B, and C in equal shares, to be paid 
to them on their attaining the age of 18 respectively, with a proviso that, 
if all of them die under the age of 18, the legacy shall devolve upon D. On 
the death of the testator, the shares vest in interest in A, B, and G, subject 
to be divested in case A, B, and C, shall all die under 18, and upon the 
death of any of them (except the last survivor under the age of 18, his vested 
interest passes, so subject, to his representatives. 

Notes. 

A will by a Hindu directed the executors to divide the property among 
themselves after the death of the testator’s widow, to whom certain allowance 
was ordered to be paid every month. The executors died during the lifetime 
of the widow. In a suit by the nephew of the testator for a declaration of 
his right as heir : — Held, that there w^ no intestacy, and that the gift to the 
executors did not fail by reason of their deaths in the lifetime of the widow, 
but that they took a vested interest on the death of the testator — I. L. R., 
4 Madr. 124. 

See 1. L. E., 15 Madr. 448, noted under sec. 68 ; 6 Al. 583, noted under 
sec. 76. 


Date of veBtiDg when le- 
' oontingent npon spe- 
cific uncertain event. 


107* A legacy bequeathed in case a speci- 
fied uDcertaiu event shall happen does not vest 
until that event happens. 

A legacy bequeathed in case a specified uncertain event shall not 
happen does not vest until the happening of that event becomes im- 
possible. 

In either case, until the condition has been fulfilled, the interest 
of the legatee is called contingent. 

Exception , — Where a fnnd is beqneathed to any person open bis 
attaining a particular age, and the will also gives to him absolntely the 



INDIAN SUCCESSION. 


fisao 


[Sec. 107. 


inoome lo arise from the fond before he reaohes that age, or direets the 
iocoma, or so mach of it as may be neoessaryi to be applied for his ba- 
ue&tf the baqaest of the fond is not contingeDt. 

Illusrations. 

(a.) A legacy is bequeathed to D in case A, B, and G, shall all die under 
the age of lb. D has a contingent interest in the legacy until A, B, and C, 
ail die under 18, or one of them attains that age. 

(&•) A sum of money is bequeathed to A ** in case he shall attain the 
age of 18,” or,** when he shall attain the age of 18.” A’s interest in the le- 
gacy is contingent until the conditioa shall be fulfilled by his attaining 
that age. 

(c.) An estate is bequeathed to A for life, and after his death to B, if 
B shall then be living, but, if B shall not be then living, to C. A, B, and C, 
survive tbe testator. B and C each take a contingent interest in the estate 
until the event which is to vest it in one or in the other shall have happened. 

(d.) An estate is bequeathed as in the case last supposed. B dies in 
the lifetime of A and G. Upon the death of B, C acquires a vested right 
to obtain possession of the estate upon A*s death. 

(s.) A legacy is bequeathed to A when she shall attain the age of 18,. 
or shall marry under that age with the consent of B, with a proviso that, 
if she shall not attain 18, or marry under that age with B’a consent, tbe le- 
gacy shall go to C. A and 0 each take a contingent interest in the legacy* 
A attains the age of 18. A becomes absolutely entitled to the legacy, al- 
though she may have married under 18 without tbe consent of B. 

(/. ) An estate is bequeathed to A until he shall marry, and after that 
event to B. B's interest in the bequest is contingent until the condition shall 
be fulfilled by A’s marrying. 

(y.) An estate is bequeathed to A until he shall take advantage of the 
Act for the Beliefof Insolvent Debtors, and after that event to B. B’s in- 
terest in the bequest is.oontingeut until A takes advantage of tbe Act. 

(h.) An estate is bequeathed to A if he shall pay 500 rupees to B. A’s 
interest in the bequest is contingent until he has paid 500 rupees to B. 

(i.) A leaves his farm of Sultanpur Khnrd to B, if B shall convey 
his own farm of Sultanpur Bnsnrg to C« B’s interest in the bequest is con- 
tingent until he has conveyed tbe latter farm to C, 

(y.) A fund is bequeathed to A if B shall not marry C within five years 
after the testator’s death. A's interest in tbe legacy is contingent, until the 
eondition shall be fulfilled by tbe expiration of the five years without B’s 
having married 0, or by the ocourrenoe, within that period, of an event 
which makes the fulfilment of the eondition impossible. 

(k.) A fund is bequeathed to A if B shall not make any provision for 
him by will. The legacy is contingent until B’s death. 

(1.) A bequeaths to B 500 rupees a year upon his attaining the age of 
18, and directs that the interest, or a competent part thereof, shall be ap- 
plied for his benefit until ho reaohes that age. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when he shall attain the age of 
18, and directs timt a certain sum, out of another fund, shall be applied 
for liia minUBiU M ftj mai tint age. The legacy is oomtiageat. 
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VesUnp; of interest in 
bequest to snch members 
of a class as shall have at> 
tained particular age. 


108- Where a bequest I’a made only to 
such members of a class as shall have attained 
a particular a^e> a person who has not attained 
that fl^e cannot have a vested interest in the 
legacy. 

Illustration. 


A fund is bequeathed to such of the children of A as shall attain the 
age of 18, with a direction that, while any child of A shall be under the ape 
of 18, the income of the share, to which it may be presumed he will he 
eventually entitled, shall be applied for his maintenance and education No 
child of A, who is under the age of 18, has a vested interest in the bequest. 


Onerous b<*qu(*.st. 


PART XIV.* 

Op Onerous Requests.' 

109. Where a bequest imposes an obli- 
gation on the legatee, he can take nothing by 
it unless he accepts it fully. 


Illustration, 

A, having shares in (X), a prosperous joint-stock company and also 
shares in (Y), a joint-stock company in difficulties, in respect of which 
shares heavy calls are expected to be made, bequeaths to B all his shares 
in joint-stock companies. B refuses to accept the shares in (Yj. He for- 
feits the shares in (Xj. 

110- Where a will contains two separate and independent bequests 
to the same person, the legatee is at liberty 
independent beqnoHta to accept 006 of them, and refnse the other, 
name pornon may be ar although the former mav be beneficial, and the 

cepted, and other rei used. ^ . *' 

latter onerous. 


Illustration, 

A, having a lease for a terra of years of a bouse at a rent which he and 
his representatives are bound to pay during the term, and which is higher 
than the house can be let for, bequeaths to B the lease and a sum of money. 
B refuses to accept the lease. He shall not, by this refusal, forfeit the money. 


111 . 


PART XV.* 

Of Contingent Bequests. 

Where a legacy is given if a specified nncertain event shall 
„ ^ ^ happen, and no time is mentioned in the will 

Bequest contingent upon x i. 

specified nncertain event, Occurrence of that event, tho legacy 

no time being mentioned cannot take effect unless snch event haDoena 

for its occurrence, , . • i , , * , , 

before the pericd when the fund bequeathed 
is payable or distributable. 


• This Part applies to the wills of Hindus, Ac., in the Lower Provinces and in the 
towns of Madras and Bombay. — Act XXI. of 1870, sec. 2. 
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, Illustrations, 

(a,) A legUkcj is bequeathed to A, and, in case of his death, to B. If A 
anrvives the testator, the legacy to B does not take effect. 

(ft.) A legacy is bequeathed to A, and, in case of his death without chil- 
dren, to B. If A survives the testator, or dies in his lifetime leaving a child, 
the legacy to B does not take effect. 

(c.) A legacy is bequeathed to A when and if he attains the age of 18, 
and, in case of his death, to B. A attains the age of 18. The legacy to B 
does not take effect. 

(d ) A legacy is bequeathed to A for life, and after his death to B, and, 
in case of B's death without children,’* to C. The words ‘‘ in case of B’s 
death without children” are to be understood as meaning **in case B shall 
die without children during the lifetime of A.” 

(e.) A legacy is bequeathed to A for life, and after his death to B, and, 
“in case of B’s death,” to C. The words “ in case of B’s death” are to be con- 
sidered as meaning “in case B shall die in the lifetime of A.” 

112* Where a bequest is made to such of certain persons as shall 
be surviving at some period, but the exact 
period is not specified, the legacy shall go to 
such of them as shall be alive at the time of 
payment or distribution, unless a contrary in- 
tention appear by the will. 

Illustrations, 

(a) Property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and B survive the testator, 
the legacy is equally divided between them. If A dies before the testator, 
and B survives the testator, it goes to B. 

(ft.) Property is bequeathed to A for life, and after his death to B and 
0, to be equally divided between them, or to the survivor of them. B dies 
daring the life of A ; G survives A, At A’s death the legacy goes to C. 

(o.) Property is bequeathed to A for life, and after his death to B and 
C, or the survivor, with a direction that, if B should not survive the testator, 
his children are to stand in his place. G dies during the life of the tcstatoi ; 
B survives the testator, but dies in the lifetime of A. The legacy goes to 
the representative of B. 

(d,) Property is bequeathed to A for life, and after hia death to B and 
C, with a direction that, in case either of them dies in the lifetime of A, the 
whole shall go to the survivor. B dies in the lifetime of A. Afterwards C 
dies in the lifetime of A. The legacy goes to the representative of C. 


PABT XVI.* 

Of Conditional Bequests. 

Bequest upon impossible 113* A bequest upon an impossible con** 

eondition. dition is void. 

Illustrations. 

(a) An estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour. The bequest is void. 

. * This Part applies to the wills of^indos, &c., in the Lower Provinces and in the 
.towns of Madras and Bombay.— Act XXI. of 1870, sec. 2. 


Beqnest to snch of oor- 
tain persons as shall be enr> 
vivinf; at some period not 
specified. 
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(b.) A bequeaths 500 rupees to B on condition that he shall marry A's 
daughter. A’s daughter was dead at the date of the will. The bequest is 
void. 

Beqaest upon iUegal or 114- A bequest upon 8 condUioi, the 

immorui condition. fulfilment of which would be contrary to law or 

to muralitv, is void* 

Illustrations. 

(a.) A bequeaths 500 rupees to B on condition that he shall murder C. 
The bequest is void. 

(6.) A bequeaths 5,000 rupees to his niece if she will desert her has- 
baud. The bequest is void. 

115* Where a will imposes a condition to be fnlfilled before the 
_ ^ . leL^atee can take a vested interest in the thini? 

Fulhhnent of condition " , 

prccoiiouL to voBtiiig of bequeathed, the coudiiion shall be Considered 
to have been fulfilled if it has been substan- 
tially complied with. 


Illustrations^ 

(a.) A legacy is bequeathed to A on condition that he shall marry 
with tlio consent of B, C, D, and E. A marries with the written .consent 
of B. C is present at the marriage. D sends a present to A previous to 
the inarriuge. E lias been personally informed by A of his iuientions, and 
lias made no objection. A has fulfilled the condition. 

(6.) A legacy is bequeathed to A on condition that ho shall marry with 
the consent of 13, 0, and D. D dies. A marries with the consent of B and 
C. A has fulfilled the condition. 

(c.) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, and D. A marries in the lifetime of B, C, and D, with 
the consent of B and G only. A has not fulfilled the condition. 

(d.) A leg.'K^y is bequeathed to A on condition that he shall marry with 
the consent of B, C, and D. A obtains the unconditional assent of B, 0, 
and D, to his marriage with E. Afterwards B, C, and D, capriciously re- 
tract their consent. A marries E. A has fulfilled iho condition. 

(e.) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, and D. A marries without the consent of B, C, and D, 
but obtains their consent after the marriage. A has not fnlfilled the oon- 
ditioR. 


(/.) A makes his will, whereby he bequeaths a sum of money to B if 
B shall marry with the consent of A’s executors. B marries daring the 
lifetime of A, and A afterwards expresses bis approbation of the marriage. 

A dies. The bequest to B takes elToct. 

(g.) A legacy is bequeathed to A if he executes a certain document 
within a time specified in the will. The document is executed by A with- , 
in a reasonable time, but not within the time specified in the will. A has 
not performed the condition, and is not entitled to receive the legacy. 


116. Where there is a bequest to one person, and a bequest of 
Bequest to A, and, on another, if the prior bequest ' 

failaro of prior bequest, to shall fail, the second bequest shall tal^ .efifect 

failure qrtheprio]^. bequest, i^thppgh t 
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the failure may not have occurred in the manner contemplated by the 
testator. 

Illustrations. 

(a.) A bequeaths a sum of money to bis own children surviving him, 
and, if they all die under 18, to B.A dies without having ever had a child. 
The bequest to B takes effect, 

(&.) A bequeaths a sum of money to B, on condition that he shall exe* 
cute a certain document within three months after A’s death, and, if be 
should negleot to do so, to G. B dies in the te8tatoi‘*e lifetime. The be- 
quest to 0 takes effect. 

117* Where the will shows an intentioD that the second bequest 

When .M-cond bequert .ot 

to laku effect on tuilure of bequest tailing in a particular manner, the 
second bequest shall not take effect unless the 
prior bequest fails in that particular manner. 

lllastration. 


A makes a bequest to his wife, but, in case she should die in his life* 
tiraOf bequeaths to B that which he had bequearhed to her. A and his wife 
perish together under ciruu instances which make it impossible to prove 
that she died bt fore him. The bequest to B does not take effect. 

118* A bequest may be made to any person with the condition 
super-added that, in case a specified uncertain 
event sh/ill happen, the thing bequeathed shall 
go to another person ; or that, in case a speci- 
fird uncertain event shall not happen, the thing 
bequearhed shall go over to another person. 

In each case the ulterior bequest is subject to the rules contain- 
ed in sections 107, 108, 100, 110, III, 112, 113, 114, 110, and 117. 


BeqnoRt over, condition- 
si upon h^ppeiiin^ or not 
bMppHriiriu of ripccitied un« 
oertnia evont. 


Illustrations. 

(a.) A sum of money is bequeathed to A, to be paid to him at the ago 
of 18, and, if he shall die before he attains that age, to B. A takes a vest- 
ed interest in the legacy, subject to be divested and to go to B in case A 
shall die under 18. 

(b.) An estate is bequeathed to A, with a proviso that, if A shall dis- 
pute the competency of the testator to make a will, the estate shall go to 
B. A disputes the competency of the testator to make a will. The estate 
goes to B. 

(c.) A sum of money is bequeathed to A for life, and after his death 
to B, but if B shall then be dead, leaving a son, sach son is to stand in the 
pl-ace of B. B takes a vested interest in the legacy, subject to be divested 
if he dies leaving a son in A’s lifetime. 

(d ) A sum of money is bequeathed to A and B, and if either should 
die during the life of C, then to the survivor living at the death of C. A 
and B die before C. The gift over cannot take effect, but the representa- 
tive of A takes one-half of the money, and the representative of B takes 
the other half. 

(c-) A bequeaths to B the interest of a fund for life, and directs the 
fond to be divided at her death equaliy among her three children, or snob 
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of them as shall be living at her death. All the children of B die in B’s 
lifetime. The bequest over cannot take eifect, but the interests of the 
children pass to their representatives. 

119 . An ulterior bequest of the kind contemplated by the last 
Condition must be stiict- preceding section cannot take effect, unless 
ly fulfilled. condition is strictly fulfilled. 


Illustrations, 


(a.) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, C, and D, the legacy shall go to E. D dies. Even 
if A marries without the consent of B and C, the gift to E dues not take 
effect. 

(b,) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, the legacy shall go to C. A marries with the 
consent of B. He afterwards becomes a widower, and marries again with- 
out tho consent of B. The bequest to C docs not take effect. 

(c.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a 
proviso that, if A dies under 18, or marries without the consent of B, the 
legacy shall go to C. A marries under 18, without the consent of B. The 
bluest to C takes effect. 


Original bequest not af- 
fected by luvulidity of se-' 
coud. 


120. If the ulterior bequest be not valid, 
the original bequest is not affected by it. 
Illustrations, 


(a.) Ad estate is bequeathed to A for his life, with a condition super- 
added that, if he shall nut, on a given day, walk 100 miles in an hour, the 
estate shall go to B. The condition being void, A retains his estate as if 
xio condition bad been inserted in the will. 

(h.) An estate is bequeathed to A for her life, and, if she do not desert 
her husband, to B. A is entitled to the estate during her life as if no con- 
dition had been inserted in the will. 


(c.) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life. B, at the date of the testator’s death, had not had 
a son. The bequest over is void under sec. 92, and A is entitled to the 
estate during his life. 


Bequest conditioned that 
it shall cease to have effect 
in case specified uncertain 
event shall hap}>eu or not 
happen. 


121. A bequest may be made with the 
condition superadded that it shall cease to have 
effect in case a specified uncertain event sb Jl 
happen^ or in case a specified uncertain event 
shall not happen. 


Illustrations. 

{a.) An estate is bequeathed to A for bis life, with a proviso that, in 
case he shall cut down a certain wood, the bequest shall cease to have any 
effect. A cuts down the wood ; he loses his life-interest in the estate* 

(b.) An estate is bequeathed to A, provided that, if he marries under 
the age of 25 without the consent of the executors named in the will, the 
estate eball cease to belong to him. A marries under 25 without the eon- 
tsent of the executors. The estate ceases to belong to him. 
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(e,) An oaiaia is l^qaeathed to A, provided that, if he shall not jc^o to 
England within three years after the testator’s death, his interest in the 
estate shall cease. A does not go to England within the time presoribed. 
His interest in the estate oeases. 

(d,) An estate is beqaeathed to A, with a proviso that, if she becomes 
a nnn, she shall oease to have any interest in the estate. A becomes a nun. 
She loses her interest nnder the will. 

(e.) A fnnd is bequeathed to A for life, and after his death to £, if B 
shall be then living, with a proviso that, if B shall become a nun, the be- 
quest to her shall oease to have any effect. B becomes a nun in the lifetime 
of A. She thereby loses her contingent interest in the fund. 


122* Iq order that a condition that a bequest shall cease to 

Baoh condition innct not ““■y necessary that 

be invalid under aeotion the event to which it relates be one which conld 

legally constitute the condition of a bequest as 
contemplated by section 107. 

123* Where a bequest is made with a condition superadded that, 


unless the legatee shall perform a certain act, 
the subject-matter of the bequest shall go to 


toiy poatpoping aot for 
which no time specified, 
and on non-performance of 
which subject-matter to go 

over. 


another person, or the bequest shall cease to 
have effect, but no time is specified for the 
performance of the act, if the legatee takes any 
step which renders impossible or indefinitely 


postpones the performance of the act required, the legacy shall go as if 
the legatee had died without performing such act. 


Illmfrations, 


(a.) A bequest is made to A, with a proviso that, unless ho enters the 
army, the legacy shall go over to B. A takes holy orders, and thereby 
renders it impossible that he should fulfil the condition. B is entitled to 
receive the legacy, 

(h.) A bequest is made to A, with a proviso that it shall cease to have 
any effect if he does not marry B’s daughter. A marries a stranger, and 
thereby indefinitely postpoues the fuifiluient of the condition. The bequest 
oei^es to have effect. 

124* Where the will requii^s an aot to be performed by the le- 
gatee within a specified timei either as a con- 
tion!^ pJSedS^t or subae- ditioD to be fulfilled before the legacy is en- 
qnent within specified time, joyed, or as a condition upon the non-fulfil- 
meut of which the subject-matter of the bequest is to go over to another 
Farther time ia oaie of pereou, Or the bequest is to cease to have 
effect, the act must be performed within the 
time specified, unless the performance of it be prevented by fraud, in 
which case such further time shall be allowed as shall be requisite to 
make up for the delay caused by such fraud. 
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PAST XVII*. 

Of Bequests with Dibectjohs as to Application oe Enjcthent. 

125. Where a food is bequeathed absolutely to or for the benefit 
of any person, but the will contains a direotioQ 
that it shall be applied or enjoyed in a parti- 
cular manner, the legatee shall be entitled to 
receive the fund as if the will had contained 
no such direction. 

Illustration, 

A sum of money is bequeathed towards purchasing^ a oountry-residencb 
for A, or to purchase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business. A chooses to receive the legacy 
in money. He is entitled to do so. 

Kote. — See I. L. R., 15 Madr. 448, noted under sec. 68. 

126. Where a testator absolutely bequeaths a fund, so as to sever 
it from his own est^ite, but directs that the 
mode of enjoyment of it by the legatee shall be 
restricu d so as to secure a specified benefit for 
the legatee, if that benefit cannot be obtained 
for the legatee, the fund belongs to him as if 

the will had contained no such direction. 

Illustrations. 

(a.) A bequeaths tho residue of his property to be divided equally 
among his daughters, and directs that the shares of the daughters shall be 
settled upon themselves respectively for life, and be paid to their children 
after their death. All the daughters die unmarried. The representatives 
of each daughter are entitled to her share of the residue. 

(b.) A directs his trustees to raise a sum of money for his daughter, 
and bo then directs that tliey shall invest tho fund, and pay the income 
arising from it to her during her life, and divide the principal among her 
children after her death. Tho daughter dies without having ever had a 
child. Her representatives are entitled to the fund. 

127. Where a testator does not absolutely bequeath a fund, so as 

Beqnest of fund for oer- «**‘*‘«> 

tain purposes, Borne of Certain purposes, and part of those purposes 
which cannot be fulfilled. cannot be fulfilled, the fund, or so much of it 

as has not been exhausted upou the objects contemplated by the will^ 
remains a part of the estate of the testator. 

Illustrations. 

(a.) A directs that his trustees shall invest a snm of money in a par- 
ticular way, and shall pay the interest to his son for life, and, at his death, 
shall divide the principal among his children ; the son dies without having 
ever had a child. The fund, after tho son’s death, belongs to the estate of 
the testator. 


* This Part applies to the wills of Hindus, Ac., in the Lower Frovincas, and in the 

towns of Madras and Bombay.— Act XXI, of 1870, sec. 2. 


Direction that mode of 
enjojmei)t of absolute be- 
quest is to be restricted, to 
secure specified benefit for 
legatee. 


Direction that funds be 
employed in particular 
manner following absolute 
bequest of same to or for 
benefit of any person. 
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(h.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only 
during their lives, and that at their decease the fund shall go to their 
children. The daughters have no children. The fund belongs to tho 
estate of the testator. 


PABT XVIIL* 

Of Bequests to an Executor. 

128 * If A legacy is bequeathed to a person who is named an eze- 
Legateo named aa exn* cutor of the will, he shall not take the legacy 
unless he proves the will, or otherwise mani- 

sbowB intention to act as 

executor. fests an intention to act as executor. 

lllmiraiion, 

A legacy is given to A, who is named an executor. A orders the funer- 
al according to the directions contained in tho will, and dies a few days 
after tho testator, without having proved tho will. A has manifested an 
intention to act as executor. 

Note- 

The language of sec. 128 of tho Succession Act is peremptory and leaves 
no room for a presumption, and it is not h^ft to the Court to decide whe- 
ther the legacy is given to the person in his charaeter as executor or not. 
The rule as to the admissibility of parol evidoneo to re-but tho presump- 
tion, which may possibly upon tho decisions obtain in England, has no 
force in this country where such evidence is inadmissible. — I. L. R., 15 
Cal. 85. 


PART XIX* 

Of Sfecifu^ Lkuaciks. 

129. Whore a testator bequeaths to any person a specified part 

Spocidc legacy defined property, which is distinguished from all 

other parts of bis property, the legacy is said 
to be specific. 

Illustrations, 

(a.) A bequeaths to B — 

“ the diamond-ring presented to him by C 
“ his gold chain 
“ a certain bale of wool 
“ a certain piece of cloth 

** all his householder-goods, which shall be in or about his dwel- 
ling-houscin M Street, in Calcutta, at the time of his death 
“ the sum of 1,000 rupees in a certain chest 
the debt which B owes him 

** all his bills, bonds, and securities belonging to him, lying in his 
lodgings in Calcutta 

“ all bis furniture in his house Calcutta 

“all his goods on hoard a certain ship then lying in the river Hugli 
“ 2,000 rupees which be has in the hands of C 

• Thin Furt applies to the wills of Hindus, iVc., in tho Lower rroviocee, and in tho 
towns of Madras and Bonibay*^ — Act XXI. of 1870. sec. 2. 
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** the money due to him on the bond of D 
** his mortgage on the Kampur factory 

“ one-half of the money owing to him on his mortgage of Bam* 
pur factory 

“ 1,000 rupees, being part of a debt due to him from C 
** bis capital stock of 1,000Z. in East India Stock :*’ 

** his promissory notes of the Government of India, for 10,000 Rs. 
in their four per cent, loan 

all such sums of money as his executors may, after his death re- 
ceive in respect of the debt due to him from the insolvent tirm 
of D and Company 

all the wine which he may have in his collar at the time of his 
death 

“ .such of his horses as B may select ; 

all his shares in the Bank of Bengal : ” 

** all the shares in the Bank of Bengal which he may possess at 
the time of his death 

all the money which he has in the 5^ per cent, loan of the Go- 
vernment of India 

all the Government securiiios ho shall be entitled to at the time 
of his decease.” 

Each of those legacies is specific. 

(h.) A, having Government promissory notes for 10,000 rupees, bo- 
<|ueaths to his executors “ Government promissory notes for 

10.000 rupees in trust to sell” for the benefit of B, 

The legacy is specific. 

(c.) A having property at Benares, and also in other places, be- 
queaths to B all bis property at Benares. 

The legacy is specific. 

(d.) A bequeaths to B — 

his house in Calcutta : 
his zamindari of Liampur : 
his taluq of Bamnagar : 
his lease of the indigo-factory of Salkya ; 
an annuity of 500 rupees out of the rents of his zamindari of W. 
A directs his zamindari of X to be sold, and the proceeds to bo invest" 
od for the benefit of B. 

Each of these bequests is specific. 

(c.) A, by his will, charges his zamindari of Y with an annuity ot 

1.000 rupees to C during his life, and subject to this charge 
he bequeaths the zamindari to D. 

Each of these bequests is specific. 

(/. ) A bequeaths a sura of money — 
to buy a house in Calcutta for B : 
to buy an estate in zlla Faridpurfor B ; 
to buy a diamond-ring for B : 
to buy a horse for B : 

to bo invested in shares in the Bank of Bengal for B : 
to bo invested in Govcriimcut securities for B ; 

II 37 
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A bequeaths toB-— 

** a diamond-riug 
“ a horse :** 

“ 10,000 rupees worth of Goverument securities : 

“ an annuity of 500 rupees : * 

** 2,000 rupees to be paid in cash ; ” 

“ so much money as will produce 5,000 rupees four per cent. 
Government securities ; ” 

These bequests are not specific. 

(g.) A, having property in England and property in India, bequeaths 
a legacy to B, and directs that it shall be paid out of the pro- 
perty which he may leave in India. He also bequeaths a 
legacy to G, and directs that it shall be paid out of the pro- 
perty which he may leave in England. 

No one of these legacies is specific. 

130* Where a sum certain is bequeathed, the legacy is not speci- 

Bequest of sum cerUin the stocks, fuuds, or secari- 

whore HiockH, &C-, in which ties in which it is iuvested, are described iu 
inveHied, ure doacribed will. 

llliistrallon, 

A bequeaths to B — 

** 10,000 rupees of his funded property; *’ 

** 10,000 rupees of his property now invested in shares of the East 
Indian Railway Company: **, 

“ 10,000 lls. at present secured by mortgageof Rampur factory. 
No one of these legacies is specific. 

131. Where a bequest is made, in general terms, of a certain 
amouiic of any kind of stock, the legacy is not 
specific merely because the testator was, at the 
date of his will, possessed of stock of the speci- 
fied kind, to an equal or greater amount than 
the amount bequeathed. 

Illustration. 

A bequeaths to B 5,000 rupees five per cent. Government securities. A 
had, at thu date of the will, five per cent. Goverument securities for 5,000 
rupees. 

The legacy is not specific. 

132® A mouey-legacy is not specific merely because the will directs 
its payment to be postponed until some part of 
the property of the testator shall have been 
reduced to a certain form, or remitted to a 
certain place. 

Illustration. 

A bequeaths to B 10,000 rupees, and directs that this legacy shall be 
paid as soon as A's property in India shall be realized iu England. 

The legai*y ia not specific. 


BoqneRt of money wherq 
not payable until part of 
u^Hlator^B property dispOB</d 
of iu certain way. 


Bequest of stock whore 
ieHtutor had, at date of 
will, equal o r greaU’ir 
Hmouut of stock of sanio 
kind. 
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KAtRiition, in form, of 
Npecitic beqiient to Boveral 
persons in succession. 


133- Where a will contains a bequest of the residne of the tes- 

Whea ennmerated ar- Property along with an ennmeration 

tides not deemed speci- of some items of property not previously be* 
ficttiij bequeathed. qoeathed, the articles enumerated shall not be 

deemed to be speciGcally bequeathed. 

134* Where property is specifically bequeathed to two or more 
persons is succession, it shall be retained in 
the form in which the testator left it, although 
it may be of such a nature that its value is 
coutinually decreasing. 

Illustrations, 

(a.) A, having a lease of a house for a term of years, 15 of which were 
unexpired at the time of hia death, has bequeathed the lease to B for his 
life, and after B’s death, to C. B is to enjoy the property as A left it, 
although, if B lives for 15 years, C can take nothing under the bequest. 

(b.) A, having an annuity during the life of B, bequeaths it to C for 
his life, and after CVs death to D. C is to enjoy the annnity as A left it, 
although, if B dies before D, D can take nothing under the bequest. 

135. Where property comprised in a bequest to two or more per- 
^ , , sons in succession is not specifically bequeath- 

Snlo and invcRtmcnt of j •! i n • i i 
jiroceeds of projierty be- it Shall, IB the absence ot any direction to 

queatlied to two or more the contrary, be sold, and the proceeds of the 

porsons in succession. i i n i i 

sale shall be invested in such secnrities as the 
High Court may, by any general rule to be made from time to time, 
authorize or direct, and the fund thus constituted shall be enjoyed by 
the successive legatees according to the terms of the will. 

Illustration, 


A, having a lease for a term of years, bequeaths “ all his property” to 
B for life, and, after B*8 death to C. The lease must be sold, and the pro- 
ceeds invested as stated in the text, and the annual income arising from 
the fund is to be paid to B for life. At B’s death the capital of the fund 
is to be paid to C. 

Where deficiency of ns- 136. If there be B deficiency of assets to 

fic Coy nort^abL" wUh B 8peci6c legacy is not liable to 

general iegactes. abate with the general legacies. 


PART XX* 

Of Demonstrative Legacies. 

137. Where a testator bequeaths a certain sum xif money or 
Demonstrative legacy de. » certain quantity oDany other commodity, and 
fined. refers to a particular fund or stock so as th 

constitute the same the primary fond or stock out of which payment 
is to be made, the legacy is said to be demonstrative. 

• This Part applies to the villa of Hindns, A.C., in the Lower Provinces, and iu the 
towns of Madras and Bombay. — Act XXI. of 1870, sec. 2 
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Explanation.— "ihQ distinction between a specific legacy and a 
demonstrative legacy consists in this, that 

where specified property is given to the legatee, the legacy is 
specific ; 

where the legacy is directed to be paid ont of specified property, 
it is demonstrative. 

Illuslratiom. 

(a.) A bequeaths to B 1,000 rupees, being part of a debt duo to him 
from VST. He also bequeaths to C 1,000 rupees to be paid out of the debt 
due to him from W. The legacy to B is specific ; the legacy to C is de- 
monstrative. 

(6.) A bequeaths to B — 

“ ten bushels of the corn which shall grow in bis field of Greenacre:*' 

80 chests of the indigo which shall be made at his factory of 
Ram pur 

10.000 rupees out of his five per cent, promissory notes of the 
Government of India 

an annuity of 600 rupees “ from his funded property 

1.000 rutyees out of the sum of 2,000 rupees due to him by C** 

A bequeatns to Ban annuity, and directs it to be paid out of 

the rents arising from bis taluq of Ramnagar. 

A bequeaths to B — 

“ 10,000 rupees out of his estate at Ramnagar,” or charges it 
on his estate at Ramnagar : 

** 10,000 rupees being his share of the capital embarked in a 
certain business.’" 

Each of these bequests is demonstrative. 

138. Where a portioz] of a fund is specifically bequeathed, and a 
X 1 legacy is directed to be paid out of tbe same 

Order of payment when j .. c n u xr j i n 

legacy directed to bo paid land, the portion specifacalJy bequeathed shall 
out of fund the subjeei of gpgj; (;j|e legatee, and tbe demonstra- 

epeoiflo legot j. legacy shall be paid out of the residue of 

the fund, and, so far as the residue shall be deficient out of the general 
assets of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, being part of a debt duo to him from 
W. He also bequeaths to C 1,000 rupees, to be paid out of the debt due to 
him from W. The debt due to A from W is only 1,500 rupees ; of theso 
1,600 rupees, 1,000 rupees belong to B, and 600 rupees are to be paid to C. 
C is also to receive 500 rupees out of the general assets of the testator. 

PART XXI.* 

Of Adkmftion op Legacies. 

139- If anything which has been specifically bequeathed does not 
.. , . 1 belong to the testator at the time of his death, 

or has been converted into property of a dif- 

* This Part applies to the wills of Hindus, Ac., in the Lower Frorinces and in the 
towns of Madras mid Bombay XXI. of 1870. sec. 2. 
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Secs. 140, 141.] 


ferent kind, the legacy is adeemed ; that is, it cannot take effect by 
reason of the subject-matter having been withdrawn from the operation 
of the will* 

Tllustraiions, 

fa.) A bequeaths to B — 

“ the diamond-ring presented to him by C :** 

“ his gold-chain 
“ a certain bale of wool 
“ a certain piece of cloth 

all his household-goods which shall be in or about his dwel- 
ling-house in M Street in Calcutta, at the time of his death:*’ 
A, in bis lifetime, 

sells or gives away the ring ; 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

(6.) A bequeaths to B — 

the sum of 1,000 rupees in a certain chest:** 
all the horses in his stable.** 

At the death of A, no money is found in the chest, and no horses 
in the stable. 

The legacies are adeemed. 

(c.) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods are lost at sea, and A 
is drowned. 

The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that the 
Non-ademption of *de- property on which it is charged by the will does 
monetrative legacy. at the time of the deach of the lesta- 

tor, or has been converted into property of a different kind ; bot itshall, 
in sneh case, be paid oat of the general assets of the testator. 

141. Where the thing specifically beqn- 
bequest of right to receive cathed is the Tight to receive something of 
Bomething from third par- value from a third party, and the testator him* 
self receives it, the bequest is adeemed. 
Illustrations, 

(a.) A bequeaths to B — 

“ the debt which C owes him :’* 

** 2,000 rupees which he has in the hands of D :** 
the money due to him on the bond of £ .** 

“his mortgage on the Rampnr factory.*' 

All these debts are extinguished in A's lifetime, some with and 
some without his consent. 

All the legacies are adeemed. 

(b.) A bequeaths to B — 

** his interest in certain policies of life-asBurance.” 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed. 
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Ademption pro lanto by 
ieitator’ii receipt of part of 
entire thingApeoificallj be- 
queathed. 


142. The receipt by the testator of a part 
of RD entire thing specifically beqneathed shall 
operate as an ademption of the legacy to the 
extent of the snm so received* 


Illustration, 


A beqaeaibs to B “ the debt due to him by C.*' The debt amounts to 
] 0,000 rupees. C pays to A 5,000 rupees, the one-half of the debt. The 
legacy is revoked by ademption so far as regards the 5,000 rupees received 
by A. 


143* If a portion 

Ademption pro tanio iiy 
teBtator*B receipc of portion 
of entire fund of which por- 
tion has boon specifically 
bequeathed. 


of an entire fund or stock be specifically be- 
queathed, the receipt by the testator of a por- 
tion of the fund or stock shall opeiate as an 
ademption only to the extent of the amount so 
received ; and the residue of the fund or stock 
shall be applicable to the discharge of the 
specific legacy. 


Illustration. 


A bequeaths to .1 one-half of the sum of 10,000 rupees due to him from 
W. A in his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 
4,000 rupees which are due from W to A at the time of his death belong 
to B under the specific bequest. 

144- Where a portion of a fond is specifically bequeathed to one 
legatee, and a legacy charged on the sanae 
fond is bequeathed to another legatee ; if the 
testator receives a portion of that fnnd, and 
the remainder of the fund n insufficient to pay 
both the specific and the demonstrative legacy, 
the specific legacy shall be paid first, and the 
residue (if any) of thefnnd shall be applied, so 
far as it will extend, in payment of the demonstrative legacy, and tho 
rest of the demonstrative legacy shall be paid out of the general assets 
of the testator. 


Order of payment where 
portion of fund speeifioally 
bequeathed tn one Jogatee, 
and legacy charged on same 
fund to another, and teeta- 
tor having received portion 
of that fund, remainder 
insnfiicient to pay both le- 
gacies. 


Illustration, 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to 
him from W. He also bequeaths to C 1,000 rupees to be paid out of the 
debt due to him from W. A afterwards receives 500 rupees, part of that 
debt, and dies leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C, 
G is also to receive 500 rupees out of the general assets of the testator. 

Ademption where stock 145, Where stock which hns been specifi- 

ppecifically bequeathed n i. ai. j j • i. i. * 

diMMi not exist at testator’s <5aliy beqneathed does not exist at the tes- 

‘*‘'*^^* tator’s death, legacy is adeemed. 

Illustration, 

A bequeaths to B— 

bis capital stock of 1,0001. in East India Stock 
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** his promissory notes of the Government of India for 10,000 
rupees in their four per cent, loan.” 

A sells the stock and the notes. 

The legacies are adeemed. 

146. Where stuck which has been specifically bequeathed does 

Ademption pro tanio ouly iu part ezist at the testator’s death, the 

where stock, epoeiticaily legacy is adeemed so far as regards that part 
bequeathed, exiHie in part ii-ii 5 • 

ouly at Ludiutur’d death. o£ the Stock which bas ceased to exist. 

Illustration. 

A bequeaths to B — ' 

** his 10,000 rupees in the 51 per oent. loan of the Govern- 
lueat of India.” 

A sells one-half of hia 10,000 rupees in the loan in question. 

O lie-half of the legacy is adeemed. 

147- A specific bequest of goods under a description counectiug 
them with a certain place is not adeemed by 
reason that they have been removed from such 
place from any temporary cause, or by fraud, 
or without the knowledge or sanction of the 
testator. 

Illustration, 

A bequeaths to B ** all his household-goods which shall be in or about 
his dwelling-house in Calcutta at the time of his death.” The goods are 
removed from the house to save them from fire. A dies before they are 
brought back. 

A bequeaths to B all his household-goods which shall be in or about 
his dwelling-house in Calcutta at the time of his death.” During A’s ab- 
sence upon a journey, the whole of the goods are removed from the house. 

A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

148* The removal of the thing bequeathed from the place in 

When removal of UiioK situated . 

bequeathed doee uot cuu- does Dot coostitute au ademptioD, where the 
BLituie ademption. place is only referred to in order to complete 

the description of what the testator meant to bequeath. 

Illustration, 

A bequeaths to B all the bills, bonds, and ocher securities for money 
belonging to him, then lying in his lodgings in Calcutta. At the time of 
his death, these effects had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture thbn in his house in Calcutta. The 
testator has a house at Calcutta and another at Chinsurab, in which he 
lives alternately being possessed of one set of furniture only, which he re- 
moves with himself to each house. At the time of his death, the furniture 
is in the house at Chinsurab. 

A bequeaths to B all his goods on board a certain ship then lying in 
the river Hngli. The goods are removed by A’s directions to a warehouse, 
in which they remain at the time of A’s death. 

No one of these legacies is revoked by ademption. 


Non-ademption of speci- 
fic b^queat. of ^ouds des- 
cribed iiB connccind with 
certain place by reuaoo of 
removal. 



296 


INDIAN SUCCESSION, 


[Secs. 149 > 152 , 


When thinfir bequeathed 
is a valuable to be receiv- 
ed by testator from' third 
person ; and testator him- 
self, or bis representative, 
receives it. 


149. Where the thing beqneatbed is not the right to receive some- 
thing of value from a third person, bat the 
money or other commodity which shall be re- 
ceived from the third person by the testator 
himself or by his representatives, the receipt 
of such snm of money or other commodity by 
the testator shall not constitute an ademption ; 

but, if he mixes it up with the general mass of his property, the 
legacy is adeemed. 

Illustration . 

A bequeaths to B whatever sum may be received from his claim on 
C. A receives the whole of his claim on C, and sets it apart from the 
general mass of his property. The legacy is not adeemed. 

ISO* Where a thing specifically bequeathed undergoes a change 

between the date of the will and the testator^s 

Uw ortobiMt ^.^ciao death, and the change takes place by operation 

bequeit between dete of of law, or in the course of exeentiou of the 
will and teitator’i death. . i-i i-t. 

provisions of any legal instrument under which 

the thing bequeathed was held, the legacy is not adeemed by reason 

of anch change. 

Illustration. 


A bequeaths to B all the money which he has in the 5^ per cent, loan 
of the Government of India.” 

The eecarities for the 5^ per cent, loan are converted during A.'s life- 
time into five per cent, stock. 

A bequeaths to B the sum of 2,0001. invested in Consols in the names 
of trustees for A. 

The sum of 2,0001. is transferred by the trustees into A's own name. 

A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Government of India, which he has power, under his marriage-settlement, 
to dispose of by will. Afterwards, in A’s lifetime, the fund is converted 
into Consols by virtue of an authority contained in the settlement. 

No one on these legacies has been adeemed. 

151* Where a thing specifically bequeathed undergoes a change 
Change of subjeot without between the date ot the will and the testator’s 
toBtator’s knowledge. death, and the change takes place without the 

knowledge or sanction of the testator, the legacy is not adeemed. 

Illustration. 

A bequeaths to B ” all his three per cent. Consols.” The Consols are, 
withont A ’a knowledge, sold by hia agent, and the proceeda converted into 
Baat India Stock. Thia legacy is not adeemed. 

152. Where stock which has been speci- 
qn.ih.d, lentw't^d party fically bequeathed is lent to a third party on 
^ condition that it shall be replaced, and it is re- 
placed accordingly, the legacy is not adeemed. 
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Sees. 153-155] 


153. Where stock specifically bequeathed is sold, and an equal 
Stock Bpecifioally beqnea- quantity of the Same stock is afterwards pn^ 


thed, Bold but repluced, 
belonging to testator at bis 
death. 


chased, aod belocgfs to tho testator at his 
death, the legacy is Dot adeemed. 


FABT XXII.* 


Of the Payment of Liabilities jn rk.spect op the 
Subject of a Bequest. 


154. Where property specifically bequeathed is subject at the 

Noo.liability of o,oo«.«r ““y 

to exouerate specific lega- incuiubrancey created by the testator himself, 
‘®®®* or by any person under whom he claims, theo, 

unless a contrary intention appears by the will, tho legatee, if he accepts 
the bequest, shall accept it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) be liable to make 
good tho amount of such pledge or incumbrance. 

A contrary intention shall not bo inferred from any direction 
which the will may contain for the payment of the testatoi's debts 
generally. 

Kjsidanation , — A periodical payment in the nsinre of land-revenne 
or in the nature of rent is not such an incumbrance as is contemplated 
by this section. 

Ill aslrai Ions, 


(a.) A bequeaths to B the diamond-ring given him by O. At A’s death 
the ring is held in pawn by D, to whom it has been pledged by A. It is 
the duty of A'a executors, if tho estate of tho testator’s assets will allow 
them, to allow B to redeem the ring. 

(6.) A bequeaths to B a zamindari, which, at A’s death, is subject to 
a mortgage for 10,000 rupees, and the whole of tho principal sum, together 
with interest to tho amount of 1,000 rupees, is duo at A’s death. B, if he 
accepts the bequest, accepts it subject to this charge, and is liable, as bet* 
ween himself and A’s estate, to pay the sum of 11,000 rupees thus due. 


155* Where anything is to be done to 
Completion of toBtrttor’s complete the testator’s title to the thing be- 

to of'hi.'OTtaw!* qneathed, it is to be done at the cost of the tee- 

tator’s estate. 


Illustrations, 

(a.) A, having contracted in general terms for tho purchase of a piece 
of land at a certain price, bequeaths it to B, and dies before he has paid 
the purchase *moDey. The purchase- money must be made good out of A’s 
assets. 

(6.) A, having contracted for the purchase of a piece of land fora 
certain sum of money, one-half of which is to be paid down, and the other 
half secured by mortgage of the land, bequeaths it to B, and dies before ho 

* This Part applies to the wills of Hindus, Ac., in the Lower Provinces and in tho 
towns of Madras and Bombay.— Act XXI. of 1870, sec. 2. 
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has paid or sscnred any part of the pnrchase-money. One- half of the pur- 
cbase-money must be paid out of A*8 assets. 

156* Where there is a bequest of any interest in immoveable pro* 

Exon.™Uon on.«.te,-. « the 

immoTsable property for nature of land*revenne or in the nature of rent 
which land-rovenne or rent made periodically, the estate of the 

testator shall (as between such estate and the 
legatee) make good such payments or a proportion of them up to the 
day of bis death. 

Illustration, 

A bequeaths to B a house, in respect of which 365 rupees are payable 
annually by way of rent. A pays his rent at the nsnal time, and dies 25 days 
after. A’s estate shall make good 25 rupees in respect of the rent. 

157* Id the absence of any direction in the will, where there is a 

Exoneration of .peciBo *“ “ joiot-stock com- 

lejpiWa stock in joint- pany, if any call or other payment is doe from 
stock company. testator at the time of his death in respect 

of snob stock, such call or payment shall, as between the testator's 
estate and the legatee, be borne by such estate ; 

but, if any call or other payment shall, after the testator’s death, be- 
come due in respect of such stock, the same shall, as between the tes- 
tator’s estate and the legatee, be borne by the legatee if he accept the 
bequest. 

Illustrations. 

(a.) A bequeathed to B his shares in a certain railway. At A’s death 
there was due from him the snm of 51. in respect of each share, being the 
amount of a call which had been duly made, and the sum of 5s. in respect 
of each share, being the amount of interest which had accrued due in res- 
pect of the call. These payments must be borne by A’s estate. 

(6.) A bas agreed to take 50 shares in an intended joint-stock company, 
and has contracted to pay np 5Z. in respect of each share, which snm mnst 
be paid before his title to the shares can be completed. A bequeaths these 
shares to B. The estate of A must make good the payments which were 
necessary to complete A's title. 

(c.) A bequeaths to B his shares in a certain railway. B accepts the 
legacy. After A’s death, a call is made in respect of the sbai^es. B must pay 
the call. 

(d.) A bequeaths to B his shares in a joint-stock company. B accepts 
the bequest. Afterwards the affairs of the company arc wound np, and each 
shareholder is called upon for contribution. The amount of the contribution 
must be borne by the legatee. 

(e.) A is the owner of ten shares in a railway company. At a meeting 
held during his lifetime a call is made of 31. per share payable by three 
instalments. A bequeaths his shares to B, and dies between the day fixed 
for the payment of the first and the day fixed for the payment of the second 
instalment, and without having paid the first instalment. A’s estate must 
-pay the first instalment, and B, if he accepts the legacy, must pay the re- 
maining instalments. 
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PABT xxin.* 

Of Bequests of Thimqs described in General Terms. 

158 * If there be a bequest of somethiug' described in general 
terms, the ereoator must purchase for the le- 

Beqoest of thiiijs «ieacnb- gatee what may reasonably be considered to 
ed in general terma. ® . i . • ^ 

answer the description. 

Illustrations, 

(a). A bequeaths to B a pair of carriage-horses, or a diamond-ring. 
The executor must provide the legatee with such articles if the state of 
the assets will allow it. 

(5.) A bequeaths to B “/m pair of carriage- horses.’’ A had no carriage- 
horses at the time of his death. The legacy fails. 


PABT XXIV.* 

Of Bequests of the Interest or Produce op a Fund. 

159. Where the interest or produce of a fund is bequeathed to 
Bequest of interest or Person, and the will aiGEords uC indication 

produce of fund. of an intention that the enjoyment of the be- 

qaest should be of limited duration, the principal as well as the interest 
shall belong to the legatee. 

Illustrations, 

(a.) A bequeaths to B the interest of his five percent, promissory notes 
of the Government of India. There is no other clause in the will affecting 
those securities. B is entitled to A’s five per cent, promissory notes of the 
Government of India. 

(6.) A bequeaths the interest of his 5^ per cent, promissory notes of the 
Government of India to B for his life, and after his death to 0. B is entitled 
to the interest of the notes during his life; and C is entitled to the notes 
upon B’s death. 

(c.) A bequeaths to B the rents of bis lands at X. B is entitled to the 
lands. 

Note. — See I. L. R., 15 Madr. 448, noted under sec. 68. 


PABT XXV.* 

Op Bequests of Annuities. 


160. Where an annuity is created by will, the legatee is entitled 
to receive it for his life only, nnless a con- 
p«^ble *for“w^^nlyf Tn! intention appears by the will. And tbia 

leM contrary intention ap- rule shall not be varied by tbe circumstance 
peart by wnl. annuity is directed to be paid out of 

the property generally, or that a sum of money is bequeathed to be 
invested in the purchase of it. 


• Tbia Part applies to tbe wills of Hindaa, Ac., in the Lower Provinces and in the 
towns of Madras and Bombay.*— Act XXI. of 1870, sec* 2. 
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niuatrations, 

(a.) A bequeaths to B 500 rupees a year. B is entitled during his life 
to receive the annual sum of 500 rupees. 

(b.) A bequeaths to B the sum of 500 rupees monthly. B is entitled 
during his life to receive the sum of 500 rupees every month. 

(c.) A bequeaths an annuity of 500 rupees toB for life, and on B’s death 
to C. B is entitled to an annuity of 500 rupees during his life. C, if he 
survives B, is entitled to an annuity of 500 rupees from B*s death until his 
own death. 

161* Where the will directs that an annuity shall be provided 

Period of veiling where ^0'' ““y person out of the proceeds of property, 
will directs that annuity or out of property generally, or where money 

of property °oront^of^^ is bequeathed to be invested in the purchase 
perty pfenerwlly, or where of any annuity for any person, on the testator^s 
”ivo*tad**^n”*pBrehM^ of legacy vests in interest in the legatee, 

annuity. and be is entitled, at bis option, to have an 

annuity purchased for him, or to receive the money appropriated for 
that purpose by the will. 

Ilhistrations. 

(a) A by his will diroots that his executors shall, out of his property, 
purchase an annuity of 1,000 rupees for B. B is entitled, at his option, to 
have an annuity of 1,000 rupees for his life purchased for him, or to receive 
such a sum as will bo suflioient for the purchase of such an annuity. 

(h) A bequeaths a fund to Ji for his life, and directs that after B’s death 
it shall be laid out in the purchase of an annuity for C. li and C survive 
the testator. C dies in B’s lifetime. On B’s death the fund belongs to the 
representative of C. 

162* Where an annuity is bequeathed, but the assests of the tes- 
tator are not sufiiclent to pay all the legacies 
Abatement of aunuity. annuity shall abate in 

the same proportion as the other pecuniary legacies given by the will, 
163. Where there is a gift of an annuity and a residuary gift, the 
whole of the annuity is to be satisfied before 
any part of the residue is paid to the residuary 
legatee, and, if necessary, the capital of the test- 
ator^a estate shall be applied for that purpose. 

PAET XXVI.* 

Op Legacies to Ceeditobs and Portioners. 

164 Where a debtor bequeaths a legacy to his creditor, and it 
„ . j. • does not appear from the will that the legacy 

titled to legacy aa well ae IS meant as a satisfaction of the debt, the ere- 
ditor shall be entitled to the legacy as well aa 
to the amount of the debt. 

* Thie Parc applies to the wills of H ndue, Ac., in the Lower Proviocee and in the 
towns of Madras and Bombay. — Act XXI. of 1870, sec. 2. 


Where gift of nnnnity 
and residuary gift, wholo 
annuity to be first satis- 
fied. 
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165* Where a parent who is under obligation by contract to pro* 
Child jM-tma/acie entitled vide a portion for a child fails to do SO, and 
to legacy as weiias portion, afterwards bequeaths a legacy to the child, and 
does not intimate by his will that the legacy is meant as a satisfaction 
of the portion, the child shall be entitled to receive the legacy as well 
as the portion* 

Illustration, 

A, by articles entered into in contemplation of his marriage with B, 
covenanted that he would pay to each of the daughters of the intended 
marriage a portion of 20,000 rupees on her marriage. This covenant having 
been broken, A bequeaths 20j000 rupees to each of the married daughters 
of himself and B. The legatees are entitled to the benefit of this bequest 
in addition to their portions. 

166* No bequest shall be wholly or partially adeemed by a subae* 

No ademption by eubse- provision made by settlement or other- 

qaent provision for legatee. wise for the legafee. 

Illustrations, 

{a.) A bequeaths 20,000 rnpees to his son B. He afterwards gives to B 
the sum of 20,000 rupees. The legacy is not thereby adeemed. 

(b.) A bequeaths 40,000 rupees to B, liis orphan-niece, whom he had 
brought up from her infancy. Afterwards, on the occasion of B’s marriage, 
A settles upon her the sum of 30,000 rupees. The legacy is not thereby 
diminished. 


PART XXVIL* 

Op Election. 

167* Where a man, by his will, professes to dispose of something 
CircnmfltanceR in which which he has iio right to dispose of, the person 
election takes place. to whom the thing belongs shall elect either to 

confirm such disposition or to dissent from it, and in the latter case he 
shall give np any benefits which may have been provided for him by 
the will. 

168* The interest so relinquished shall devolve as if it had not 
Devolution of interest been dij^posed of by the will in favour of the 
relinquished by owner. legatee, subject, nevertheless, to the charge of 
making good to the disappointed legatee the amoant or value of the 
gift attempted to be gives to him by the will. 

169* This rule will apply whether the testator does or does not 
Tescator’s belief as to his believe that which he professes to dispose of 

owoenbip immaterial. by liis will to be his own. 

Illustrations, 

(a.) The farm of Sultanpnr was the property of C. A bequeathed it 
to B, giving a legacy of 1,000 rupees to C. 0 has elected to retain his farm 
of Sultan pur, which is worth 800 rupees. C forfeits his legacy of 1,000 

* This Part applies to the wills of Hindus, Ac., in the Lower Provinces and in the 
towns of Madras aud Bombay.— Act XXI, of 1870, sec. 2. 
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Rupees, of which 800 rnpeos pfoes to B, aud the romaining 200 rupees falls 
into the residuarj bequest, or devolves according to the rules of intestate 
iuocession, as the case may bo. 

(6.) A bequeaths ao estate to B in case B’s elder brother (who is mar- 
ried and has children) shall leave no issue living at his death. A also be- 
queaths to C a jewel, which belongs to JB. B must elect to give up the jewel, 
or to lose the estate. 


(c.) A beqneaths to B 1,000 rupees, and to C an estate which will, 
under a settlement, belong to B if his elder brother (who is married and 
has children) shall leave no issue living at his death. B must elect to give 
up the estate, or to lose the h^gacy. 

(d.) A, a person of the ago of 18, domiciled in British India, but own- 
ing real property in England, to which C is heir-at-law, bequeaths a legacy 
to C, and, subject thereto, devises and bequeaths to B *‘all his property 
whatsoever and wheresoever,” and dies under 21. The real property in Eng- 
land does not pass by the will, C may claim his legacy without giving up 
the veal property in England. 


Bequest for man’s bene* 
At how regarded for pur- 
pose of election. 


170* A bequest for a man’s benefit is, 
for the purpose of election, the same thing as 
a bequest made to himself. 


Jllmtration, 


The farm of SuUanpur Khurd being the property of B, A bequeathed 
it to 0, and bequeathed another farm, called SuUanpur Buzurg, to his own 
ozeontors, with a direotien that it should bo sold, and the proceeds applied 
in payment of B’s debts. B must elect whether he will abide by the will, 
or keep his farm of SuUanpur Khurd in opposition to it. 

Penon d.ri.inR benefit 171. A person takinff no benefit directly 

indirectly not put to elec* under the will, but deriving a benefit under it 
indirectly, is not put to his election. 


Illustration, 

The lands of SuUanpur are settled upon C for life, and, after his death, 
upon P, his only child. A bequeaths the lands of SuUanpur to B,and 1,000 
rupees to C. C dies intestate, shortly after the testator, and without hav- 
ing made any election. D takes out administration to C, and as administra- 
tor elects on behalf of C’s estate to take under the will. In that capacity he 
receives the legacy of 1,000 rupees, and accounts to B for the rents of the 
lands of SuUanpur whi(?h accrued after the death of the testator, and before 
the death of C. In his individual character he retains the lands of Sultanpur 
in opposition to the will. 

172. A person who, in his individual 
miyTn Capacity, takes a benefit under the will, may, 
other ebarsotw aUet to jn another character, elect to take in opposi* 
uk.iooppo.iUon. tion to the wHl. 


Uluatration, 

The estate of SuUanpur is settled upon A for life, and after his death 
upon B. A leaves the estate of Sultanpur to D, aud 2,000 rupees to B, and 
1,000 rupees to C, who is B*s only child. B dies intestate, shortly after the 
t^tator, without having made ao election. C takes out administration to 
B, and as administrator elects to keep the estate of Saltanpur in oppositioii 
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io the will, and to relinqnisb the legacy of 2,000 rupees. C may do thiS| 
and yet claim his legacy of 1,000 rupees under the will. 

Exception to the six last rules.— -Where a particular gift is expressed 
in the will to be io lieu of something belonging to the legatee, which 
is also io terms disposed of by the will, if the legatee claima that thing, 
he must relinquish the particular gift, but he is not bound to relinquish 
any other benefit given to him by the will. 

Illustration. 

Under A’s marriage-settlement his wife is entitled, if she surTives 
him, to the enjoyment of the estate of Snltanpnr during her life. 

A by his will bequeaths to his wife an annuity of 200Z. during her life, 
in lieu of her interest in the estate of Sultanpur, which estate he bequeaths 
to his son. He also gives his wife a legacy of 1,000Z. The widow elects to 
take what she is entitled to under the settlement. She is bound to relinquish 
the annuity, but not the legacy of 1,000Z. 

173. Acceptance of a benefit given by the will constitutes an 
election by the legatee to take under the will 
nefitffiven by will ronati- “ ”6 has knowledge of his right to elect, and 
tutee election to take ul- of those circumstauces which would influence 
the judgment of a reasonable man in making 
an election, or if he waives inquiry into the circumstances. 

Illustrations* 

(а) A is owner of an estate called Sultanpur Khurd, and has a life- 
interest in another estate called Sultanpur Buzurg, to which, upon his death, 
his son B will bo absolutely entitled. The will of A gives the estate of Snl- 
tanpur Khurd to B, and the estate of Sultanpur Buzurg, to C. B, in ignor- 
ance of his own right to the estate of Sultanpnr Buzurg, allows C to take 
possession of it, and enters into possession of the estate of Sultanpur Khurd. 
B has not confirmed the bequest of Sultanpur Buzurg to C. 

(б) B, the eldest son of A, is the possessor of an estate called Sultan- 
pur. A bequeaths Sultanpur to 0, and to B the residue of A’s property, B, 
having been informed by A’s executors that the residue will amount to 
6,000 rupees, allows C to take possession of Sultanpur. He afterwards 
discovers that the residue does not amount to more than 500 rupees. B has 
not confirmed the bequest of the estate of Sultanpur to G. 

174* Such knowledge or waiver of inquiry shall, io the absence 
Pre,..tnption ari.inc from of evidence to tbe Contrary, be presBmed if tbe 

finjoymenb by legatee for legatee has eujoyed for two years the benefits 
two years. provided for him by the will without doing any 

act to ex*preBS dissent. 

175* Such knowledge or waiver of inquiry may be inferred from 
Gon6rniation of bequest any act of the legatee which renders it impossi- 
by Act of legatee. ble to place the persona interested in the sub- 

ject matter of the bequest in the same condition as if such act had not 
been done. 
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Illustration. 

A bequeaths to B an estate to which C is entitled, and to G a coal-mine. 
0 takes poBsession of the mine, and exhausts it. He has thereby confirmed 
the bequest of the estate to B. 

176. If the legatee shall not, within one year after the death of 
Wbao tMtator*. repre- testator, signify to the testator’s represen- 

Mntat.i7eB may call upon tatives his intention to conform or to dissent 
legatee to elect. from the will, the representatives shall, upon 

the expiration of that period, require him to make his election ; 

and if he does not comply with such requisition within a reason- 
able time after he has received it. he shall be 
Effect of non-oompliBDce. , i i i j x r ii. -n 

deemed to have elected to confirm the will. 

177s In case of disability the election shall be postponed until 
Poitpoiiementof election the disability ceases, or until the election shall 
in case of diaability. bg made by some competent authority. 


PART XXVIII.* 

Of Gifts in Contemplation of Death. 

Property transferable by 178- A man may dispose, by gift made 

gift made in contemplation in contemplation of death, of any. moveable 
of death. property which be could dispose of by will. 

A gift is said to be made in contemplation of death where a man 
When girtgaidtobemade who is ill, and expects to die shortly of his ill- 
in contemplation of death. ness, delivers to another the possession of any 
moveable property to keep as a gift in case the donor shall die of that 
illness. 


Such gift reaumable. Such a gift may be resumed by the giver. 

It does not take effect if he recovers from the illness during which 
When it fails made ; nor if he survives the person to 

whom it was made. 


Illustrations. 

(a.) A, being ill, and in expectation of death, delivers to B, to be re- 
tained by him in case of A’s death — 
a watch : 

a bond granted by C to A : 
a bank-note : 

a promissory note of the Government of India endorsed in blank : 
a bill of exchange endorsed in* blank : 
certain mortgage-deeds. 

A dies of the lllnesB during which be delivered these articles. 

B is entitled to— - 
the watoh : 

the debt secured by G's bond : 


* This part doee not apply to Hindua.— -Act XXI. of 1870, 
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the baek-Bote : 

the promissory note of the Government of India, 
the biU of exchange : 

the money secured by the mortgage-deeds. 

(6.) A, being ill, and in expectation of death, delivers to B the key of 
a trunk, or the key of a warehouse in which goods of bulk belonging to A 
are deposited, with the intention of giving him the control over the contents 
of the trunk, or over the deposited goods, and desires him to keep them in 
case of A’s deurh. A dies of the illness during which he delivered these 
articles. B is entitled to the trunk and its contents, or to A’s goods of bulk 
in the warehouse. 

(c.) A, being ill, and in expectation of death, puts aside certain articles 
in separate parcels, and marks upon the parcels respectively the names of 
B and C. The parcels are not delivered during the life of A. A dies of the 
illness during which ho set aside the parcels. B and C are not entitled to 
the contents of the parcels. 

Note.— See I. L. R., 4 Bom. 537. 


PART XXIX.* 

Ot GkaNT ok PKOliATJC AND LifTTEBS OF A DMINISTKATION. 

179* The executor or administrator, as the case may be, of a de- 

ChHiacter and prop^arty Ceased person, is his legal representative for 

of executor or udmimstra. all purposes, and all the property of the decea- 
tor as such. i • r • i 

sed person vests m him as such. 

Notes. 

This does not include property vested in the deceased as executor or 
administrator under Act X of 1805. — 12 Beug. 428, 429. 

See 1, L. R., 4 Cal. 1 : 6 Bom. 460 ; 8 B. L. R., 208, noted under sec. 101. 

180. When a will has been proved and deposited in a Court of 
Administration with copy Competent jurisdiction, situated beyond the 

annexed of autheniirHted limits of tlio province, whether in the British 
copy of will proved abrouti. , . . . « . 

^ uominions or in a loreigu country, and a pro- 

perly authenticated copy of the will is produced, letters of administra- 
tion may be granted with a copy of such copy annexed. 

Note. 

W N died in Calcutta on 9th October 1871, having first made a will 
dated the 9th October 1868, whereof be appointed J D W, J U G, J W, and 
W N of Calcutta executors. W N, who was the testator’s brother, had, up to 
the time ot the latter’s death, carried on business in partnership with him 
in Calcutta and elsewhere under the style of P and Co., and a considerable 
portion of the testator’s estate was in India. J H G having renounced pro- 
bate, the will was proved in England by J D W and J W, who sent their 
attorneys of India an exemplihcation of the will. W N, the only executor iu 
Bengal, applied to the said attorneys to bring the exemplification into Court 
for the purpose of obtaining probate, but they refused to do so. Maepherson, 
J., thought the exemplification was an instrument falling within sec. 237 
and ordered the attorneys to bring it into Court. — 8 B. L. R., (Ap.) 76. 

* Compare Act V of 1881; Part II. 

II 39 
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Probate only to appoint- 181. Probate can be granted only to an 

ed ezecotor. ezecntor appointed by the will. 

Note. — See 8 B. L. R , (Ap.) 76, noted under sec. 180. 

Appointment ex press or 182* The appointment may be express 

implied. or by necessary implication. 

Illustrations. 

(a.) A wills that C be his executor if B will not. B is appointed exe- 
cutor by implication. 

(b.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law 0, and adds, but sboiiM the within named 
G be not living, 1 do constitute and appoint B my whole and sole executrix.” 
C is appointed executrix by implication. 

(e.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are those words : “ I 
appoint my nephew my residuary legatee to discliargo all lawful demands 
against my will and codicils, signed of different dates.’’ The nephew is ap- 
pointed an executor by implication. 

Koto. 

A Hindu died leaving a will whereby ho bequeathed all his property 
whatever (including debts) to two of his sons, who now applied for probate 
of the will on the ground that they weie appointed executors by impli(‘a- 
tion ; Held, that the sons were not entitled to probate of the will. — I. L. E., 
15 Madr. 360. 

183* Probate cannot bo granted to any person who is a minor or 
Persons to whom pro- is of unsound mind, nor to a inarried woman 
bate cannot be granted. without the previous consent of her husband. 

Grant of probate to. 0. , 184- When Several executors are ap- 

veral executors simuliane- pointed, probate may be granted to them all 
ously or at different times, yinjult^aueously or at different times. 

Illusiraiion, 

A is an executor of B’s will by express appointment, and C an executor 
of it by implication. Probate may be granted to A and C at the same time, 
or to a 6rat and then to C, or to 0 first aud then to A. 

185- A codicil be discovered after the grant of probate, a sepa- 
, , rate probate of that codicil may be granted to 

Separate probate ^ ' V 

codicil discovered after the executor, if it lu no way repeals the ap- 

grant of probate. pointmeut of executors made by the will. 

If different executors are appointed by the codicil, the probate of 
Prooedare when different the will must be revoked, and a new probate 
codioir” *PP®*“*^ granted of the will and the codicil together. 

186. When probate has been granted to severel executors, and 
Accrual of reprewnta. <>“6 of them dies, the entire representation of 
iion to lutviTiDg executor, the testator accrnes to the eurviving executor 
or executors. 
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187** No right as executor or legatee can be established in 
Right Hfl executor or le- any Cbiirfc of Justice, unless a Court of oom- 
gabee when eatabliehed. petent jurisdiction within the province shall 
have granted probate of the will nnder which the right is claimed, or 
shall have granted letters of administration under section 180. 

Notes. 

Since the passing of Act V of 1881 the District Courts have jurisdiction 
to entertain applications for the grant of probate or letters of administra- 
tion in respect, of wills of Hindus made before the 1st September 1870, that 
is to says wills of llinrins to which the Hindu Wills Act, XXI of 1870, did 
not apply. SeiMe . — Section 187 of the Succession Act not being made ap- 
plicable to such wills, it is not obligatory on executors or logaboes under 
them to take out probate or letters of administration in order to establish 
their rights in a Court of Justice. — I. L. IL, 14 Cal. 37. 

Section 1S7 of the Succession Act, which, by sec. 2 of the Hindu 
Wills Act, was made applicable to wills executed subsequent to the Ist 
September 1870, has not been incorporated in Act V of 1881 ; and although 
it is competent to a Court to grant, probate or letters of administration in 
respect of wills nntt?cedent. to the l.st September 1870, still it is not obli- 
gatory upon executors or persons claiming probate or administration to ob- 
tain Hiicli probate or letters of administration before they can establish 
their right in respect to any property subject to such wills. — 17 Cal. 272. 

A Hindu, who was one of the defendants in a suit, died leaving a will. 
The cx<M'Ufors appointed hy f ho will did not take out probate ; and the pro- 
perty of the deceased came into the posse.ssion of his divided brothers, who 
wrere thereupon brought on to the record ot the suit as the representatives 
of the (ie(!cased defendant. A decree was passed for the plaintifl: by consent. 
The mother of the deceased who would, apart from the will, have been his 
legal representative, now sued to set aside the above decree, having previous- 
ly obtained a declaration that she was entitled to the property of the de- 
ceased in a suit against liis brother.s above referred to : — Held^ that the 
plaintiff was not entitled to maintain the suit. — 14 Madr. 454, 

By an agreement in writing clatcnl the 20th Juno, 1888, the defendant 
purcha.sed a certain house in Bombay from the plaintiff for Rs. 6,000. By this 
agreement the plaintiff agreed tliat at the time of the execution of the deed 
of sale he would hand over to the defendant “ the title deeds, vouchers and 
bills, whatever there may be relating to the said property.'* The agreement 
further provided : “The time in respect of this bargain is fixed at two months; 
within this time w'e arc duly to have everything cleared.** In September, 
1890, the plaintiff filed this suit for specific performance of the agreemeat. 
The defendant p!»*aded, 1st, that tlio filaintiff had failed to show a good title 
to the property, 2nd, that tijo plaintiff had not handed over to him all the 
deeds and documents relating to the property, 3rd, that he (the defendant) 
had lawfully rescinded the contract on the 30th August, IbQO. Itappeared 
that in 1880 the then own<*»’ of the property, one Nanabhoy Trikamdag, 
had mortgaged it to one Vizbhukanda" Jadusha, and that on tho 26th 
October, 1882, both mortgagor and mortgagee had joined in conveying ifc 
to one Cassumblioy Ahmedbhoy. This deed, however, had not been regig. 
tered, aud was consequently inadmissible in evidence, and was rejected at 

• This section appli^'s to tho wills of Hindo«, &c., in the Lower Provinces and ia 

the towns of Madras and Bombay.— Act XXI of 1870,. 
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tbe heann/i?. Cassombhoy Abmedbhoy bad, however, after bis parcbase 
taken possession of the property and had held it until 1885. On tbe 6th 
May, 1885, he sold it to Hansraj Kallianji. Prior to this sale, vis., in 1883, 
Nanabboy Trikamdas had died, and left a will appointing Vizbhnkundas 
Jadusha hisexecator, bat no probate of this will had over been obtained. 
In the sale deed, however, to Hansraj Kallianji of the 6th May, 1885, 
Vizbhuknndas Jadusha bad joined as a convoying party both in his own 
right and as executor of Nanabhoy Trikamdas. On the 29th September, 
1887, Hansraj Kallianji sold the property to the plaintiff, who, as already 
mentioned, sold it to the defendant on the 20th June, 1888. Held, that the 
plaintiff was bound to give the defendant a good title, or, in otlier words, a 
title free from reasonable doubt (section 25 of the Specific Relief Act 1 of 
1877). In the absence of a contract providing that the plaintiff sboald 
show only such title ns ho could give, or of some other special contract as 
to title, the general law laid down in section 25 of the Specific Relief Act 
1 of 1877 must prevail. Held, further, dismissing the suit, that the title 
shown by the plaintiff was not a good title. The conveyance of the 26th 
October, 1882, by the mortgagor and mortgagee to CassumbhoyAhmedbboy 
not being registered was not adinisstblo, and could not bo referred to, so 
that it was necessary to regard Nanabhoy Trikamdas as still the mortgagor 
and Vizbhukaiidas .Jadusha as still the mortgagee of the property while 
CasBumbhoy Abinebhoy had, in some capacity or other, the actual posses- 
sion. That being the state of things, Nanabhoy died in 1883, and it was 
alleged that ho had left a will appointing Vizbhukandas his executor, but 
no probate of that will had betm obtained. The equity of redemption remain- 
ing in Nanabhoy as mortgagor psssed on bis death to bis executegr Yiz- 
bhukandas. On the 6t.h May, 1885. Cassumbhoy Ahmodbhoy sold the pro- 
perty to Hansraj Kallianji (the plaintiff's prodeccRsor) and Vizbhukandas 
joined in the deed of conveyance as executor of Nanabhoy. But it was ne- 
cessary for the plaintiff to show not merely that, he joined as executor, but 
that ho had a right, as executor, ti> convoy to Hansraj Kallianji the equity 
of redemption which had come to him from Nanabhoy. By section 187 of 
the Succession Act (X of 1865) the only mode of doing this was by the 
probate of Nanabhoy ’s will, and this had not been obtained. If an heir of 
Nanabhoy Trikamdas sued for redemption, the defendant would have no 
defence, unless ho could prove that he had acquired the equity of redemp- 
tion. For this purpose by section 187 of the Succession Act (X of 1865) 
probate would be necessary, and he would consequently be obliged to prove 
the will and day dnty upon all the property inclnded in it. That would be 
a liability which the Court could not impose upon a defendant resisting 
specific performance of a contract like tbe one made by the plaintiff. Where 
a vendee ascertained that the title of property sold to him was derived 
through tbe will of a foriii«»r owner which had not been proved , — Quaere 
whether a notice given by him (the vendee) to the vendor to produce t he will 
and give satisfactory proof of its being the last will of tho said owner within 
four days was a reasooablo notice so as to entitle the veiivloe afterwards 
to rescind the contract. A contract of sale provided as follows for the hand- 
ing of the title deeds of the property to the purchasers : — “And at the time 
of the execution of the deed of sale you” (t, e., the vendor) “are duly to give 
us, tho purchasers, the jLitlo deeds, vouchers and bills, whatever there may 
bo relating to the said property,” Held, that this clause meant that what- 
ever documents of title were necessary under the terms of the contract, or 
under the general law, should be handed over by the vendor to the vendee 
at tho exccuilou of tho deed ui sale. — 15 Bom. 657. 
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Sscs. 188-194.] 


188. Probate of a will when granted establishes the will from the 
death of the testator, and renders vaild all 


Effect of ])robatc. 


intermediate acts of the executor as such. 


To whom admisitration 
may not be granted. 


189- Letters of administration cannot be 
granted to any person who is a minor or is of 

UDSOund mind, 


nor to a married woman without the previous consent of her hus- 
band. 


190* right to any part of the property of a person who has 
Hightto intestate’s pro- intestate can be established in any Court 

perty when establiahed. of Justice, unless letters of administration have 
first been granted by a Court of competent jurisdiction. 

Notes. 

A decree for money obtained against some of the heirs only of a deceas- 
ed person is not binding on the lawful heir who had obtained the letters 
of administration. — I. L. R., 4 Al. 192. 

See I. L. R., 4 Cal. 770 ; I. L. R., 5 Cal. 2. 

191. Letters of administration entitle the administrator to all 
Effect of letters of admi. rights belonging to the intestate as effectually 
lustration. •£ administration had been granted at 

the moment after his death. 


Note. — Sec I. L. R., 4 Al. 192, noted under sec. 190. 


192* Letters of administration do not render valid any inter- 
Acts not validated])}' od- mediate acts of the administrator tending to 
inistruiioii. diminution or damage of the intestate’s 

estate. 


193. When a person appointed an exeentor has not renounced 
Grant of administration executorship, It^UiTS of administration shall 

where executor hue not re- not be granted to any other person until a cit- 
Dounced. atiori has been issued, calling upon the execu- 

tor to accept or rem.uuce his executor.^ lii}» ; 

except that when one ur more ut several executors have proved a 
will, the Court may, on the death of the sur- 
vivor of those who have proved^ grant letters of 
administration without citing those who have not proved. 

Xfote. — See 8 B. L. R.,(Ap.) 76, noted uuder see. 180. 


Exception. 


194. The renuDciatioQ may be made orally in the presence of the 
Form and effect <.f re- ^ a Writing signed by the person re- 
nunciation of executor- nouDciog, and, when made, shall preclude him 
from ever thereafter applying for probate of 
the will appointing him executor. 
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[Secs. 196 . 200 . 

195. If fbe executor renounce, or fail to accept, the execntorsbip 
ProcBdore whore exeen- within the time limited for the acceptance or 
tor renontices or fails to refusal thereof, the will may be proved, aud let- 
accepiwitb.n tiuio limiLed. . r j • • i r i.L -n 

^ ters or administration with a copy of the will 

annexed may be granted to the person who would be entitled to admi- 
nistration in case of intestacy. 

Grant of administration jgg. When the deceased has made a will, 

to universal or residuary , , . , 

Jegatee. but has not appointed an execntor ; or 


when he has appointed an execntor who is legally incapable, or 
refuses to act, or has died before the testator, or before he has proved 
the will; or 

when the executor dies after having proved the will, but before he 
has administered all the estate of the deceased ; 

an nniversai or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be grant- 
ed to him of the whole estate, or of so much thereof as may be uuad- 
mioistered. 


197* When a residuary legatee, who has a beneficial interest, sur- 


Right to administration 
of ro prone ntative of duoea* 
sed residuary legatoo. 


vives the testator, hut dies before tlie estate has 
hetMi liilly adininisrtTed, his representative has 
the Hiirne right to administration with the will 


annexed as snob residuary legatee. 


198. When there is no t'xecntor, and no residuary legatee or re- 

G«nt of .dmioiatratiou of a residuary legatee, or he de- 

where no executor nor re- clines or is incapable to act, or cannot be found, 
eidoary legutee, nor rcpro- person or persons who Would be entitled to 

the admiiiisl ration ot the estate of the deceased 
if he had died intestate, nr any other legatee having a beneficial interest, 
ora credit(»r, may be admitted to prove the will, and letters of adminis- 
tration may be granted to him or them accordingly. 


199* Letters of administration with the will annexed shall not be 

, granted to any legatee other than an nniversai 
Citation before frrant of ^ » i ii. 

adminiritrutioii to or :i residuary legatee, until a citation has been 

othnnhan universal or re- jggued and published in the manner hereinafter 
Biduarj. ' 

mentioned, calling on the next-of-kin to accept 

or refuse letters of adminietratiou. 


200* When the deceased has died intestate, those who areconnect- 
Order in which oonoec- tnl with him either by marriage or by consan- 
tMuaentikledtioadiniiuaior. guinity are entiilfd t o obtain letters of adminis- 
tration of his estate and effeots in the order and according to the rules 
hereinafter stated. 
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Secs. 201.207.] 

201* *lf the deceased has left a widow, administration shall be 
Adminietration to widow to the widow unless the Court shall sea 

unless Court see cause to Cause to exclude her, either on the ground of 

exclude her. some personal disqualification, or because she 

has no interest in the estate of the deceased. 

Illustrations. 

(c.) The widow ia a lunatic, or has committed adultery, or has been 
barred by her roarriage-settlomtmt of all intturst in her husband’s estate; 
there is cause for excluding her from the administration. 

(6.) The widow has married Hgain since the decease of her husband ; 
this is not good cause for her exclusion. 

Note.— See I. L. R., 4 Bom. 537. 

202. If the Judge think proper, he may associate any person or 
ARBociafcicn with widow persons with the widow in the administration, 
in administratiou. ^yould be entitled solely to the administra- 

tion, if there were no widow. 

203« If there be no widow, or if the Court see cause to exclude 

Administration whfre no «'**'*«> fomiuit the adiiiiuistrHtioa 

widow, 01 * widow cxchidod. to the person or perj-ons who would be bene- 
ficiailv entitled to the estate according to the rules for the distribution 
of an intestate’s estate : 

Provided that, when the mother of the deceased shall be one of the 
class of persons so entitled, she shall be solely 
entitled to administration. 

204. Those who stand in equal degree of 
kindred to the deceased are equally entitled to 
administration. 

205. The husband, surviving his wife, 
Las the same right of administration of her 
estate as the widow has iu respect of the estate 
of her husband, 

206. When there is no person connected with the deceased by 
Grant of adminiBtration marriage or consBppruinity who is entitled to 

to creditor. letters of administration, and willing to act, 

they may be granted to a creditor. 

207. "Where the deceased has left property in British India, let* 

Administration whore pro- of administr.ition must be granted aooord- 

perty left in Bribiflh India, ing to the foregoing rules, although he may 
have been a domiciled inhabitant of a country in which the law relating 
to estate and intestate succession differs from the law of British India. 


Proviso, 


Title of kindred to ad- 
ministration. 


Uight of widower to ad 
ministration of wife's es- 
tate. 
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[Secs. 208-212. 


PART XXX* 

Of Limited Grants. 

(a) Orants limited in Duration, 

208. When the will has been lost or mislaid since the lestator^a 
Probate of copy or draft <^eath, or has been destroyed by wrong or ac- 
of loai will. cideut, and not by any act of the testator, and 

a copy or the draft of the will has been preserved, probate may be 
granted of such copy or draft, limited until the original or a properly 
aatheuticated copy of it be produced. 

Note. 

The fact that a will has bc<‘-!i lost is not, if its contents be satisfactorily 
proved, a bar to obtaining' a grant of letters of administration with will an- 
nexed. — I. L. R., 8 Cal. 864. 

209* When the will has been lost or destroyed, and no copy has 
Probate of contents of made, nor the draft preserved, probate 

loBL or destroyed will. lujiy be granted of its contents, if they can be 

established by evidence. 

Note- — See 1. L. R., 8 Cal. 864, noted under sec. 208. 

210. When tlie will is in the possession of a person residing out 

Probate of copy where province in which application for probate 

original eiUti. is made, who has refused or neglected to deliver 

it op, but a copy has been transmitttMl to the executor, and it is neces- 
sary for the interests of the estate that probate should be granted with- 
out waiting for the arrival of llte original, probate may be granted of 
the copy so transmitted, limited until the will or an authenticated copy 
of it be produced. 

Note* — See 8 B. L. R., (Ap.) 76, noted under sec. 180. 

211. Where no will of the deceased is forthcoming, but there is 
AdminiBtration until will reason to believe that there is a will in exis- 

prodaoed. teiice, letters of administration may be grant- 

ed, limited until the will or an authenticated copy of it be produced. 

(6.) Qraiits for the Use and Benefit of others having Right, 

212* When any executor is absent from the province in which 

Admim.traUon. with «PP'ication is made, and there is no executor 
will annexed, to attorney Within the province willing to act, letters of 
of absent exeoutor. administration, with the will annexed, may be 

granted to the attorney of the absent executor, for the use aud benefit 
of his principal, limited until he shall obtain probate or letters of ad- 
ininistration granted to himself. 

Note. 

Under (secs. 212 A 213, Act X of 1865, it is necessary that the attor- 
ney applying for letters of administration should be within the jurisdiction 
of the Court.— 4 B. L. R., (Ap.) 49. 


* Compare Act V of 1881. Cb. 111., with sub parts (a) to ( / ). 
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213- When any person to whom, if present, letters of adminis- 
Administration, with will trntion with the will annexed might be grant- 

annexed, to attorney of ab- ed, ia absent tmin th« province, letters of ad- 
eeiit pei‘Hou,w)) 0 , if tiresenc, . . • i i -n 3 — U 

wonid be entitled to-. Hd- ministration With the will annexed may be 

miniBter. pranted to his artorne}’, limited as above men- 

tioned. 


214. When a person entitled to administration in case of intestacy 
is absent from the province, and no person equ- 
tiey of al.Hont }u‘.ho.. entit. iillv entitled 18 williiinr to iict, letters ot admi- 
led to hdmioiator in chso nistration may be praiited to the attorney of 
of iniesiutN. absent person, limited as before mentioned. 


215. When a minor is sole executor or sole residuary legatee, let- 

. ters of administration, with the will annexed. 

AdiiniiiHtrai ion duriiif^ ’ • 

minority h-.Io oxeoutor ma}’ be pniiited to tile lepal piiardian of such 
or reaiduury iniiKir, or to Bucb Other person as the Court 

shall think fit, until the minor shall have completed the ape of eiphteeu 
years, at which period, and not before, probate of the will shall bo 
granted to him. 

216. Wlun there are two or more minor executors and no exeoti- 

.... .. , . tor who has attained majority, or two or more 

mimtrity of sevornl exccu residuary b-gatees and no residuary legatee who 
tom or residuuiy iogatoes. m,tained majority, the grant shall be limit- 

ed until one of them shall have completed the age of eighteen years. 

217. If a 8ule executor, or a sole iiuiversal or residuary legatee a 
AdminiHUHtiou for ..«« 

audboueiitof liinatio jus estate of the intestate iKJCordiiig to the rule for 
the distribution of intestates’ estates, be a 
lunatic, letters of adininisiiMtion, with or without the will annexed, as 
the pase may be, shall be granted to the person to whom the care of 
his estate lias been committed by competent authority, or, if there be 
no such person, to such other person us the Oourt may think fit to ap< 
point, fur the use and benefit of the lunatic until he shall become of 
sound mind. 

218 . Pending any suit touching the validity of the will of a deceaa- 
Ad mi nistration pcnlente person, or for obtaining or revoking any 

probate or any grant of letters of administra- 
tion, the Court may appoint an administrator of the estate of such 
deceased person, who shall have all the rights and powers of a general 
administrator, other than the right of distributing such estate, and 
every such administrator shall be subject to the immediate control of 
the Court, and shall act under its uireclion. 

II 40 
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[Secs. 219-224. 


(<?.) For Special Purposes. 

219* If execnior be appointed for any limited purpose specided 
rruhftto limited to pur- will, the probate shall be limited to that 

pofl 0 8j)©(!inedin will. purpose, and if he should appoint an attorney 

to take administration on his behalf, the letters of administration, with 
the will annexed, shall accordingly bo limited. 

220< I fan executor appointed generally give an authority to an 

Administration with will «‘'‘o«’ney to prove a will on luB behalf, and the 
iiriiutxHd lirniicd to parti- authority is limited to a particular purpose, the 
cukr purpose. letters of administration, with the will annexed, 

shall be limited accordingly. 

221* Where a person dies, leaving property of which he was the 

AdminiRtrnlion limited (o ««• sirvivinfr trustee, or in which he had no 

property in which pHrsoii beneficial interest on bis own account, and lea- 
huB honoficial interest. general representative, or one who is 

unable or unwilling to act as such, letters of administration, limited to 
auch property, may be granted to the person benehcially interested in 
the property, or to some other person on his behalf. 

222* When it is necessary that the representative of a person de- 

Admii.i8tmion limilod to ‘o a ponding suit, and 

suit. the executor or person entitled to administra- 

tion is unable) or unwilling to act, letters administration may be grant- 
ed to the nominee of a party in such suit, limited for the purpose of 
representing the deceased in the said suit, or in any other cause or suit 
which may be commenced in the same or in any other Court between 
the parlies, or in any other parties, touching the matters at issue in the 
said cause or suit, and until a final decree shall lie made therein, and 
carried into complete execution. 

223. Ifj ttt the expiration of twelve months from the date of any 

probate or letters of administration, the execu- 
Adiinniairnlion hiniicd .i ii. 

to purpoao of bocoiiiiiiK ^r administrator to whom the same has been 

party to suitto ho hioiipht granted is absent from the province within 
against udniiiiistrator. 'vvhich the Court that has granted the probate 

or letters of administration is situate, it shall be lawful for such Court 
to grant, to any person whom it may think fit, letters of administra- 
tion, limited to the purpose of becoming and being made a party to a 
suit to be brought against the executor or administrator, and carrying 
the decree which may be made therein into effect. 

224. In any case in which it may appear necessary for preser. 

. - ving the property of a deceased person, the 

A(imu\iBt.rnlioii Iniuiou to " • , • , t c 

Colloi’tioii, and prostTvu- Court Within whose district any ot the property 
is situate may grant, to any person whom such 
('ourt luav think lit, letters of administration 
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Sbcs. 225 - 280 .] 


limited to the collection and preservation of the property of the de- 
ceased, and giving discharges for debts due to his estate, subject to the 
directions of the Court. 


225. When a person has died intestate, or leaving a will of which 
ApiKiintment, as ad- executor willinR and competent to 


miTiiatraiv)r. o f person 
oilier th.’in ori»r who, iinrler 
ord iiiary ci rr urns uinoHS, 
would bo ontiiled lu udmi- 
iiistruMuii. 


act, or where the executor shall, at the time of 
the death of such person, be resident out of the 
province, and it shall appear to the Court to be 
necessary or convenient to appoint some person 
to administer the^ esiato or any part thereof, other than tlie person who, 
under ordinary circumstances, would he entitled to a grant of udminiS' 
tration, it aiiall be lawful for the Judge, in his discretion, having regard 
to consanguinity, amount of interest, the safety of the estate, and proba- 
bility, that it will be properly administered, to appoint such person as 
he shall think fit to be administrator; 

and in every siicli case letters of administration may be limited or 
not as the Judge shall think fit. 


(</.) Grants with Excrptiojt, 

226. Wlieuever the nature of the case requires that an exception 

Prolnta or ad.oioUtration 

With will anne.Ned, suiijeci iiistrution with the will annexed, shall be grant- 
to If, such exception. 

227. Whenever the nature of the case requires that an exception 

Adminidtrution witli ex- made, letters of administration shall be 

granted subject to bucIj exception. 


Grants of the Rest. 

228. Whenever a grant, with exception of probate or letters of 
Prob.itfl or adininiatrji- administration, with or without the will an- 
tion of rest. iiexed, has been made, the person entitled to 

probate or administration of the remainder of the deceased’s estate may 
take a grant of probate or letters of administration, as the case may be, 
of the rest of the deceased’s estate. 


( f) Grants of Ejects unadministered, 

229. If the executor to whom probate has been granted have 
Grant of effocia unad- leaving a part of the testator’s estate unad- 

ministered. ministered, a new representative may be ap- 

pointed for the purpose of administering such part of the estate. 

230. lo granting letters of administration of an estate not fully 
Rules as to «zr«nt8 of administered, the Court shall be guided by the 
effect uuadministered. same rules as apply to original grants, and shall 

grant letters of administration to those persons only to whom original 
grants might have been made. 
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[Skcs. 231-234. 


23l> Wbena limited grant has expired by effluxion of time, or 

Adrainiotration when li- of the event or conungency on 

mited ^rrunt expired, end ^hich it WAS limited, and there IB still some part 

nnadiniidatered! of the deceased’s estate onadministeredy letters 

of lid ministration shall be granted to those perr 
BODS to whom original grants might have been made. 


(,7.) A Iteration in OrantaJ^ 

232. Errors in names and descriptions, or in setting forth the 

What errors may be rec- and plAce of the deceased’s death, or the 

tilled by Court. purpose in a limited grant, may be rectified by 

the Court, and the grant of probate or letters of administration, may 
be altered and amended accordingly. 

233. If> after the grant of letters of administration, with the will 

Precedara whare codicil “..nexed, » codicil be discovered, it may be add- 
discovered after prant of ed to the grant On due proof and identifica- 
annexeT*^^'**” tion, and the grant altered and amended ac- 

cordingly. 


(/i.) Jtevncation of Grants,* 

234. The grant of probate or letters of 

Revooation or annulment administration may be revoked or annulled for 
for just cause. 

just cauBe. 

•• Ju.t caiwo.” Explanation— J ast cause is— 

1st, that the proceedings to obtain the grant were defective in sub- 
stance; 

2nd^ that the grant was obtained fraudulently by making a false 
Buggestiou, or by concealing from the Court something material to the 
case ; 

3rd, that the gr int was obtained by means of an untrue allegation 
of a fact essential in point of law to justify the grant, though such al- 
legation was made in ignorance or inadvertently ; 

4thj that the grant has become useless and inoperative through 
circumstances ; 


StJij that the person to wliom the grant was made was wilfully and 
without reasonable cause omitted to exhibit an inventory or account in 
accordance with the provisions of Part XXXIV. of tliis Act, or has ex- 
hibited under that Part au inventory or account which is untrue in a 


material respeot. t 

Illustrationa, 

(a.) The Court by which the grant was made had no jurisdiction. 

(fe.) The grant was made without citing parties who ought to have 
been oited. 


♦ Couipare Act V., 1881, Ch. IV. 
t Cl, 5 has l>aen added by Act VI. of 1889, sec, 2. 
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Secs. 235-237.] 

fo.) The will of which probate wan obtain ed was forf^fed or revoked. 
(d.) A obtained letters of administration to the estate of B as his widow, 
bat it has since transpired that she was never married to him. 

(e.) A has taken .administration to the estate of 13 as if he had died in- 
testate, bat a will has sirnre been discovered. 

(f.) Since probate was planted, a later will has been discoverd. 

(ff.) Since probate was pfranted, a codicil has been discovered, which, 
revokes, or adds to, the appointment of executors under the will. 

(Ii.) The person to whom probate was, or lottois of administration were, 
granted, has subsequently become of unsound mind. 

Notes. 

Section 234 of the Act applies to Hindus, and in application to revoke 
probate of the will of a Hindu may bo made under that Section — 1. L. 11., G 
Bom. G38. Also G Cal. 11. 

See I. L. R., G Cal. 429 ; 8 Cal. 8S0. 


PART XXXI.* 

Ofthk Pkacttcr in (JUANTiNG and urvoking Proiutes and 
Lkttkrs of Administration. 


Jarisdicl ion of Disfiirt 
Jiidsro in tjrantincr and re- 
voking prohates, Ac , 


235^ The District Judge shall have juris- 
fliction in granting and revoking probates and 
letters of administration in all cases within bia 
district. 


Note.— See I. L. R., 8 Cal. 570. 


235At. T he High Court nuiy, from time to time, appoint such 
^ , iudicial officers within anv district as it thinks 

Power to appoint Dele- ^ i t-.* • * t i i 

pate of DiHtrct Judge to tit, to act for the District Judge as Delegates 

deal with iioii-coiitentioua nrpant probate and letters of administration 

in non-contentious cases, within such local limits 

as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 

Charter, such appointment be made with the previous sanction of the 

Local Government. 


Persona so appointed shall be called*' District Delegates.” 

236. The District Judge shall have the like powers and authority 

^ , in relation to the granting of probate and 'et- 

Distnct Judge « rowers ... r 

as to prunt of probate and ters of administration, and all matters connect- 
administration. therewith, as are by law vested by him in 

relation to any civil suit or proceeding depending in his Conrt. 

237. The District Judge may order any person to produce and 

Dirtrict Jadee may or. into Court any paper or writing, being 

der person to produce tea or purporting to he testamentary, which may 
tamentary paper**. shown to be in the possession or under the 

control of such person ; 


• Compare Act V. of 1881, Ch. 6. 
t Sec. 385A has been inserted by Act YI, of 1881, seo. 2. 
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and if it be notsbown that any snch paper or writing is in the pos- 
eeBsioD or ander the oontrol of each person, but there is reason to be- 
lieve that he has the knowledge of any such paper or writing, the Court 
may direct snch person to attend for the purpose of being examiued res- 
pecting the same ; 

and snch person shall be bound to answer such questions as may be 
put to him by the Court, and, if so ordered, to produce and bring in 
such paper or writing, and shall he subject to the like punishment under 
the Indian Penal Code, in case of default in not attending, or in not 
answering such questions, or not bringing in such paper or writing, as 
he would have been subject to in case he had been a party to a suit, 
and had made such default, 

and the costs of the proceeding shall bo in the discretion of the 
J udge. 

Note. — See 8 B. L. R., (Ap.) 7G, noted under sec. 180. 

238. The proceedings of the Court of the District Judge in rela- 
^ , T\- • ^ to the granting of probate and letters of 

Procoedinp^fl of Di8»nofc , . . v i ,i i • /. 

Judge's Court in robitioii administration shall, except as hereinafter 
to^probate and adminiati-a- otherwise provided, be regulated so far as the 
circumstances of the case will admit by the 
Code of Civil I’rocedure. 

239* Until probate be granted of the will of a deceased person, 
When and how District administrator of his estate be constituted, 

Judge to interfere for pro the District Judge within whose jurisdiction 
tectioo of property. property of the deceased per- 

son is situate is authorized and required to interfere for the protection 
of such property at the instance of any person claiming to be interested 
therein, and in all other cases where the Judge considers that the pro- 
perty incurs any risk of loss or damage ; and for that purpose, if he shall 
see fit, to appoint an officer to take and keep possession of the property. 

240. Probate of the will or letters of administration to the estate 
When probate or ndmi- ^ deceased person may be granted by the 
nistration nmy be granted District Judge Under the seal of his Court, if it 
by District Judge. appear \yy ^ petition, verified as herein- 

after mentioned, of the person applying for the same, that the testator 
or intestate, as the case may be, at the time of his decease, had a 
fixed place of abode, or any property, moveable or immoveable, within 
the jurisdiction of the Judge. 

241* When the application is made to the Judge of a District in 
. . which the deceased had no fixed abode at the 

niade^"jid^o?dUfcricUo death, it shall be in the discretion 

^^hdeceaaed had no fixed of the Judge to refuse the application, if, in 
his judgment, it could be disposed of more 
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ndminiat.riitinn 
granted by Delegate. 


justly or coQvenieDtly in another district, or, where the application is 
for letters of administration, to grant them absolutely, or limited to the 
property within his own jurisdiction. 

241 A.^ Probate and letters of administration may, upon application 

Probato and letters of purpose to any District Delegate, be 

may bo granted by him in any case in which there is 
no contention,if it appears by petition (verified 
as hereinafter mentioned) that the testator or intestate, as the case may 
be, at the time of his death, resided within the jurisdiction of such De- 
legate. 

242. Probate or letters of administration shall have effect over 
Conclusivoiiess, of property and estate, moveable or im- 

or letters of ftdininiHt ration, rneable, of the deceased, throughout the pro- 
vince in which tlit^ same is are'’ t granted, and shall be conclusive 
as to the ivpresentative title against all debtors of the deceased, and all 
persons holding property which belongs to him, and shall afford full in- 
demnity to all debtors paying their ilebts, arid all persons delivering up 
such property to the person to whom such probate or letters of ad- 
ministration shall have been granted : • 

t Provided that probates and letters of administration granted by a 
f • 1 High (kiurtS after the first day of April 1875 

b;L HH, jgranuHi hy High shall, unless Otherwise directed by the grant, have 

like effectthronghout the whole ofBritish India. 

l^ote 

Sco 1. L. U., 4 Cal. 770 ; 4 Cal. 1 ; 4 Cal. 582 ; G Cal. 460 ; 8 B. L. B., 
208, noted under sec. 101. 

242A.*i Whenever a grant of probate or letters of administration is 
made by a High (\)urt§ with such effect as last 
caXHtebCo":.'';;'!';: Hforesaul.theJie.istrar.or such other officer 
ing probate, &e., to other as the High Court making the grant appoints 
in this behalf, shall send to each of the other 
High Courts a certificate to the following effect 

i, .1. /A, Kegistrar [or as the case may be ] of the High Court- of 
Judicature at [or as the case may 5e], hereby certify that, 

OD the day of 18 , the High Court 

of Judicature at [or as the case may he^ 

granted probate of the will [or letters of administration of the estate] 
of 0. D., late of , deceased, to K, i^., of 

and G. //., of , and that such probate [or letters] has 


• Sec. 241 A has been inseru-d by Act VI. of 1881, nee. 3. 

The word-? quoted have been inaerted hy Art XII. of ISOl. 
X This orovi-so has been added by Act XIII. of 1875, bcc. 2. 

^ For defiidiioii wf “Ilieh Court,” Bee An 11. of 1877. 

■" Sec. 242A bus been iaserted by Aci XI IJ. of 1875; sec. 2, 
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Petition for prubiile. 


[or have] effrct over all the property of the deceased tbroughoat the 
whole of British India ; 

and such certificate shall be filed by the Hif^^h (yourt receiving the 
same* 

213. The application for probate or letters of administration, if 
made and verified in the manner hereinafter 
cation for probate or ad- mentioned, shall be conclusive for the purpose 
miniatratioTi, it properly of authorizing the grant of probate or adininis- 
iDudo and vouaed. tration, and no such grant shall be impeached 

by rea.son that the testator or intestate harl no fixed place of abode, or 
no property wiihin the district at the time of his death, unless by a 
proceeding to revoke the grant if obtained by a fraud upon the Court, 
211. Application for probate shall be made by a petition dis- 
tinctly written in English or in the language iu 
ordinary use in proceedings before the ('ourt 
in which the application is made, with the will annexed, and stating — ^ 
the time of the testator’s death, 

that the writing annexed is bis last will and testament, 
that it was duly executed, 

the amount of assets which are likely to come to the petitioners 
hands, and 

that the petitioner is the executor named in the will,* 
and in addition to these particulars, when the application is to the 
District Judge, the petition shall further state that the deceased, at the 
time of his death, had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdiction of the Judge ; 

‘‘ and when the application is to a District Delegate, the petition 
shall further state that the deceased, at the time of his death, resided 
within the jnrisdiction of such Delegate.”! 

Wot©.— See I. L. R., 8 Cal. 570. 

215. 1*1 cases wherein the will is written in any language other 

In wimt. cuies tran.in- than that in Ordinary use ill 

tioii of will to bb anuexed proceedings before the Court, there shall be a 
to petition. translation thereof annexed to the petition by 

a translator of the Court, if the language be one for which a translator 
is appointed ; or, it the will be in any other language, then by any per- 
Veiifioaiion of t.Hnela- competent to translate the same, in which 

tion by pernon other thuu case such translation shall be verified by that 
Couri translator. person in the following manner 

“I (.4. B.) do declare that I read and perfectly understand the lan- 
guage and character of the original, and that the above is a true and 
accurate translation thereof/’ 


* Ah amended by Act VI. of 1889, see. 3. 
t ThiH paragraph haa been added by Act VI. of 1881, see. 4. 
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246- Applications for letters of administration shall be made by 
Petition for letters of ad- petition distinctly written as aforesaid, and 

luioiBtratioQ. Stating — 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
residences, 

the right in which the petitioner claims, 

that the deceased left some property within the jurisdiction of the 
District Judge ‘‘ or District Delegate,’• * * § ** to whom the application is 
made, and 

the amount of assets which are likely to come to the petitioner’s 
hands ; 

and, when the application is to a District Delegate, the petition 
shall farther state that tlie deceased, at the time of his death, resided 
within the jurisdiction of such Delegate. 

246A4 Every person applying to a High nonrt§ for probate of 
Additionnl fitahmionts in H will or letters of administration of an estate, 
petition for probate, &c, intended to havo effect throughout Di’itish 
India, shall state in his petition, in addition to the matters respectively 
required by section 24 i and section 246 of this Act, that to the beat of hia 
belief no application has been made to any other High Court for a pro- 
bate of the same will or for letters of administration of the same estate, 
intended to have such effect as last aforesaid ; 

or, where any such application has been made, the High Coart to 
which it was made, the person or persons by whom it was made, and 
the proceedings (if any) had thereon. 

And the High Court, to which any application is made under the 
proviso to section 242 of this Act, may, if it think fit, reject the same. 

247- The petition for probate or letters of administration shall, in 
Petition for probate or cases, be subscribed by the petitioner and 

adminietration to be sign- his pleader fif any), and shall be veriBed by 
the petitioner in the following manner or to the 
like effect : — 

I (/I. B.), the petitioner in the above petition, declare that what is 
stated therein is true to the beet of roy information and belief.” 

248. Where the application is for probate, the petition shall also 
Verification of petition be Verified by at least oue of the witnesses to 
for probate by one witnesa the will (when procurable) in the manner or id 
^ the effect following 


• The words quoted have been inserted by Act VJ. of 1881, sec. 9, 

t This paragraph has been added by Act VI. of 1881, set. 4. 

Z Sec. 2 18 A has been inserted by Act XHI. of 1875, sec. 4. 

§ For defiuiliaD of “ High Court," sec Act II. of 1877, 

II 41 
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{C. D.), one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that I was present, 
and saw the said testator affix his signature {or mark) thereto (as the case 
mat/ be)j [or that the said testator acknowledged the writing annexed 
to the above petition to be his last will and testament in my presence).’’ 

249- If petition or declaration which is hereby required to be 

Punishment for false Verified shall contain any averment which the 
aTerment in petition or de- person making the verification knows or be- 
claration. lieves to be false, socb person shall be subject 

to punishment according to the provisions of the law for the time being 
in force for the punishment of giving or fabricating false evidence. 

250. In all cases it shall be lawful for 
iniM*p"utionoHn”p“erTOD!' *^8 District Jadge “ or District Delegate/ * if 
he shall think proper — 

to examine the petitioner in person, upon oath or solemn affirm- 
alien, and also 

to require further evidence of the due execution of the will, or the 
right of the petitioner to the letters of admi- 
^ nistration,a8 the case may be, and 

to issne citations calling upon all persons claiming to have any in* 
and ifisue citations to in- l^rest in the estate of the deceased to come and 
■peot proceedings. see the proceedings before the grant of probate 

or letters of administration. 

The citation shall be fixed up in some conspicuons part of the 
Court house, and also in the office of the Col- 
1 nblicatioQ of citation. Jector of the District, and otherwise published 

or made known iu such manner as the Judge or District, Delegate”^ 
issuing the same may direct. 

251*t Caveats against the grant of probate or administration may 
CaTsats Hgainst grant of be lodged with the District Judge or a District 
probate or administration. Delegate ; and, immediately on any caveat be- 
ing lodged with any District Delegate, he shall send a copy thereof to 
the District Judge, and, immediately on a caveat being entered with 
the District Judge, a copy thereof shall be given to the District Dele- 
gate, if any, within whose jurisdiction it is alleged the deceased resided 
at the time of his death, and to any other Jndge or District Delegate 
to whom it may appear to the District Judge expedient to transmit 
the same. 

252. The caveat shall be to the following 
Form of cuveat. « ^ 

enect 


Form of caveat. 


* The words quoted have been inserted hj Act VI of 1881, sec. 9. 

t Sec. 251 haslEiceu substituted for the one original! j enacted by Act Tl. of 1881, 
sec, S. 
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^'Lat nothing be done in the matter of the estate of A* J?., late of 
, deceased, who died on the day of at > 

without notice to C. D., of 

253* proceeding shall be taken on a petition for probata or 
letters of administration after a caveat against 
no^[i-'^e^"ing tHkor^ou ‘I'** Khalit thereof has beeu entered with the 
petition until after imlico J qJ ae “or oflBoer’ * to whoin the application has 
Lo careator. made “or notice has been given of its en- 

try with some other Delegate/’* until after such notice to the person 
by whom the same has been entered as the Court shall think reasonable. 

253A.t A District Delegate shall not grant probate or letters of 

Diatrirt when in any case in which there ia 

not to frraiii prohato ur contention as to the grant, or io which it other- 
H(i ministration. appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Explanation. — ]3y ‘^contention” is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly 
appointed to act on his behalf, to oppose the proceeding. 

253B.t In every case in which there is no contention, but it ap- 
pears to th& District Delegate doubtful whether 
went to District Judjre in probate or letters of administration should 
doubtful caaea where uo or should DOt be granted, or when any question 
I ontontioii. arises in relation to the grants or application 

for the grant, of any probate or letters of administration, the District 
Delegate may, if he thinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District Delegate 
to proceed in the matter of the application, according to such instruc- 
tions as to the Juvlge may eeein necessary, or may forbid any further 
proceeding by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant in question to make 
application to tlie Judge. 

253C.t In every case in which there is contention, or the District 
Delegate is of opinion that the probate or let- 
ters of udmiuistrution should be refused in bis 
('ourt, the petition, with any documents that 
may have been filed therewith, shall be return- 
ed to the person by whom the application was 
made, in order that the same may be presented 
to the District Judge ; unless the District Delegate thinks it necessary, 
for the purposes of justice, to imponnd the same, which he is hereby 
authorized to do: and in that case the same shall be sent by him to the 
District Judge. 


Procedure wiiero there 
is ooiitoDiion oi DiHtrict 
Deleji^Hte ihink$« prob,it« or 
letters o f admiuislruiitia 
should be refused iu hia 
Court. 


•The words quoted hbvo been ioserted by Act VI of 1881, aec. 6. 
t Secs. 258B, 253C; have beeu iuecrted by Act VI. oi IbSl, sec. 7. 
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254. When it fiball appear to the Judge or District Delegate”* 

that, probate of a will should be granted, be 

Grant of probate to be granfc tjj© game under the seal of his Court 

under aeai ol Court. ” , . 

IQ manner following : — 

** I, , Judge of the District ot , [or Delegate 

, ^ appointed for granting probate or letters of 

Form of such grant. j • • x 4 - • n • . w x it. 

administration in [here insert the limits of the 
Delegatees jurisdiction']^^ hereby make known that on the day of , 
in the year , the last will of , late of , a copy 

whereof is herennto annexed, was proved and registered before me, and 
that administration of the property and credits of the said deceased, and 
in any way concerning his will, was granted to , the executor in 
the said will named, be having undertaken to administer the same, and 
to make a full and true inventory of the said property and credits, and 
exhibit the same in this Court witbiu six months from the date of this 
grant, or within such further time as the Court may from time to lime 
appoint, and also to render to this Court a true account of the said pro- 
perty and credits within one year from the same date, or within such 
further time as the Court may from time to time ajpoint.^ 

255. And wherever it shall appear to the District Judge *‘or Dis- 

..... ^ j • trict Delegate”* that letters of administration 

Grant of lettero of odmi- 

niitration to b« under seal to the estate of a person deceased, with or with- 
ot Court. Qyj. jj jjljg ^'11 annexed, should be grant- 

ed, he will grant the same under the seal of his Court in manner fol- 
' lowing : — 

“ I, , Judge of the District of , [or Delegate ap- 

f Vi pointed for granting probate or letters of ad- 

orm o sue grant. mxineiveXxon iu {here insert the limits of the Dele^ 
gat^s ju7'i8d{ction)]t'\ hereby make known that on the day of 
letters of administration (with or without the will uunexed, as the case 
may he)], of the property and credits of , late of , deceas- 
ed, were granted to , the father {or as the case may he) of the 

deceased, he having undertaken to administer the same, and to make a 
full aud true inventory of the said property and credits, and exhibit the 
same in this Court within six months from the date of this grant, or 
within such further time as the Court may from time to time ajipoint, 
aud also to render to this C^>urt a true account of the said property and 
credits within one year from the same date, or within such further time 
as the Court may from lime to time app-Mtil.J 

• Tho woicli? quoted have been inserted by Avt VI, of 1881, sec. 9. 
t The wnrda in bmekee^ have been iii.-ei t-ed by Act VI. of 1^81, ®ec. 8. 

X Vht' w. ni.s “ hr Laviug” to the end of the section have been subatituted by 
Act VI. of 1880, bee. 4. 


Form of such grant. 
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256. “ Every person to whom any grant of letters of ad ministra- 

tion is committed’'* shall give a bond to the 
Administration-bond. District Court to euure for the 

benefit of the Judge for the time being, with one more surety op sure- 
ties, engaging the due collection, getting in, and administering the 
estate of the deceased, wljich bond shall be in such form as the Judge 
shall, from time to time, by any general or special order, direct. 

Note. 


An administration-bond executed by an administrator in accordance 
with sec. 256 of the Succession Act is not an instrument of the kind re- 
ferred to in the exception to sec. 74 of the Contract Act, so as to make the 
obligor liable, upon breach of the condition thereof, to pay the whole 
amount mentioned therein ; and an assignee of the bond under sec. 257 
of *the Succession Act cannot recover more damage than he proves to have 
resulted to himself or to those interested in the bond. Held therefore, where 
neither the assignee of such a Viond nor any one else had suffered any dam* 
age by reason of the breach of a condition requiring the obligor to file an 
inventory of the estate within a specified period thsit the assignee was not 
entitled to recover from the obligor any compensation in respect of such 
breach. — 1. L. R., 10 Al. 20. 


257. TlieConrt may, on application made by petition, and on be- 
Aisi^nmeni of adniiuis- >ng satisfied thut the engagement of any Buch 

tratiou-bond. bond has not been kept, and upon snob terms 

as to security or providing that the money received be paid into Court, 
or otherwise us the Court may think fit, assigu the same to some person, 
his executors or adiiiiuistrators, who shall thereupon be entitled to sue 
on the said bond in his own name as if the same had been originally given 
to him instead of to the Judge of the Court, and shall be entitled to re* 
cover thereon, as trustee for all persons interested, the full amount re- 
coverable in respect of any breach thereof. 

Noto 

Upon a petition presented to tho High Court for the transfer of. an 
admiuistrutioij-bond under sec. 257 of the Indian SiicceKsiou Act, ou the 
allegation that tho adininistrati ix had refused to pay certain monies dee to 
the petitioners on a promissory nolo given to thorn by the deceased, audit 
was admitted that tho estate of tho deceased was capable of meeting the 
allt^gcd claim : JleldjOU a prima-facic ca.so having been made out, that under 
the ciirumstniK-es it was competent for tl'.c High Court, on a petition being 
presented to it for aHsignnicnr of an administration-bond, to pass an order 
autherizing the ' tranfifer of it, and emtiowering the assignee to. sue as a 
trustee for the benelit or the creditor.— 6 N.-W. F. H. C. R., 62. • 

258. No probate of a will shall be granted until after the expir- 
Timoforgrant of prubato ation of Seven clear days, and no letters of ad- 

aod administration. ministration shall be granted until after the 


Tiie words quoted hare subst.tuted by Act VI. of I8Sd, see. 6. 
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expiration of fourteen clear days from the day of the testator^ or intes- 
tate^fl death* 

Note. 

Letters of administration vith the will annexed may, under sec. 258 
of the Act, bo granted after the expiration of 7 days from the death of the 
testator.— I. L. R., 1 Cal. 149 . 

Filing of originnl wills of 259. Every Difitrict Judge “or District 

J^aiton^wt^TwilUDrexed) DelefeW* shall file Biid preserve all origiuBl 
granted. wills of which probate cr letters of administra- 

tion with the will annexed may be granted by him among the records 
of his Court, until some public registry for wills is established ; and 
the Local Government shall make regulations for the preservation and 
inspection of the wills so filed as aforesaid. 

260- After any grant of probate or letters of administration/no 
other than the person to whom the same shall 
•dt^^rtaTtion to ^*^6 been granted shall have power to sue or 

sue, &o, until same re- prosecnte any Bait, or Otherwise act BB represen* 
tative of the deceased, throughout the province 
in which the same may have been granted, until such probate or letters 
of administration sball have been recalled or revoked. 

261. In any case before the District Judge in which there is 
Proo«dur« in oonton- contention, the proceedings shall take, as near- 
iiont cAset. ly as may be, the form of a regular suit accord- 

ing to the provisions of the Code of Civil Procedure, iu which the peti- 
tioner for probate or letters of adiniuistratiou, ns the case may be, shall 
be the plaintiff, and the person who may have appeared as aforesaid to 
oppose the grant shall be the defendant. 

362. Where any probate is or letters of administration are re- 
voked, all payments hona fi*h made to any exe- 
PATmenfc to esAnutbr or ^ j • ^ x i i i . 

ndminittmtor before pro- cutor or administrator under such probate or 

bete or adminiatretioo rs' administration before tlie revocation thereof 
shall, notwithstanding such revocation, be a le- 
gal discharge to the person making the same ; 

and the executor or administrator who shall have acted under any 
BiKhtof .nch ‘'evoked probate or adinioistration mey 

or ndmiiiietrator to recoup retain and reimburse himself in respect of any 
****”®®*^’ payments made by him, which the person to 

whom probate or letters of administratiou shall be afterwards granted 
might have lawfully made. 

263. Every order made by a District Judge by virtue of the 
Appeali from orders of hereby conferred upon him shall be 

Dial rici Judge. subject to appeal to the High Court under the 

rules contained in the Code of Civil Procedure applicable to appeals. 


* The words quoted have been ioserted by Act VI. of 1681, sec. 9. 
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264* The High Coart shall have concurreat jurisdiction with the 
Concnrrent jurisdictioQ District Judge in the exercise of all the powers 
of High Court. hereby conferred upon the District Judge* 

Note. — See I. L. B., 5 Cul. 756. 


P A B T XXXII.* 

Of Executors of thkir own Wrong. 

265- A person who intermeddles with the estate of the deceased. 
Executor o f hia own or does any other act which belongs to the 
wrong. office of executor, while there is no rightfnh 

executor or administrator in existence, thereby makes himself an exe- 
cutor of his own wrong. 

Exceptions, First. — Intermeddling with the goods of the deceased 
for the purpose of preserving them, or providing tor his funeral or for 
the immediate necessities of his family or property, does not make an 
executor of his own wrong. 

Second. — Dealing in the ordinary course of basiness with goods 
of the deceased received from another does not make an executor of his 
own wrong. 

Illustrations, 

(a) A uses or gives away or soils some of the goods of the deceased, 
or takes them to satisfy his own debt or legacy, or receives payment of the 
debts of the deceased. He is an executor of his own wrong. 

(6.) A, having been appointed agent by the deceased in his lifetime to 
collect his debts and sell his goods, continues to do so after ho has become 
aware of his death. He is an executor of his own wrong in rospeotof aota 
done after he has become aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. He is an exe- 
cutor of his own wrong. 


266- AVhen a person has so acted as to become an execntor of his 
Liability of executor of own wroDg, he is BDSwerable to the rightful 
hi« own wrong. executor or administrator, or to any creditor or 

legatee of the deceased, to the extent of the assets which may have 
come to bis hands, after deducting payments made to the rightful exe» 
entor or administrator, and payments made in a due course of admiuis* 

tratioD* •— 

PART XXXIII.* 

Op thk Powers of an Executor or Administrator. 


267* A n executor or administrator has the same power to sue in 


In respei’X of cauiea of 
metion surviving deceased, 
sod rents due at death. 


respect of all causes of action that survive the 
deceased, and to distrain for all rents due to 
him at the time of his 


had when living. 


* This part does not extend to Hindus, Jaioas, Sikhs, or Buddhists*— Aist XXI. of 
1S70. Compare Act V, of 1881, Ch. VI. 
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268* All demaods whatsoever^ and all rights to prosecnte orde- 


Domnndfi andrightsof ac- 
tion of or against deceased 
survive to and against 
executor or administrator. 


fend any action or special proceeding, existing 
in favour of or against a person at the timeoE 
bis decease, survive to and against his executors 
or administrators; except canses of action for de- 


famation, assanit as defined in the Indian Penal Code, or other personal 
injuries not causing the death of the party ; and except also cases where> 
after the death of the party, the relief sought could not be enjoyed, or 
granting it would be nugatory. 


‘ Illustrations, 


(a.) A collision takes place on a railway in consequence of some neglect 
or default of the officials, and a passenger is severely hurt, but not so as to 
cause death. He afterwards dies without having brought any action. The 
cause of action does not survive. 

(6.) A sues for divorce. A dies. The cause of action does not survive 
to his representative. 


PowerofeMootoror 8d- 269. An executor or administrator has 

nini.tratot to diupjso of power to dispose of the property of the deceas* 
property. eitlier wholly or in part, in such manner 

as he may think fit. 

Illustrations, 

(a.) The deceased has made a specific bequest of part of his property. 
The executor, not having assented to tho bequest, sells tho subject of it. 
The sale is valid. 

(b,) The executor, in tho exercise of his discretion, mortgages a part of 
the immoveable estate of the deceased. The mortgage is valid. 

Note. 

Where the executors of a testator borrowed certain money from a Bank, 
wherewith to discharge the debts incurred by them in the administration 
of the estate of a testator, and give as such executors to such Bank a mort- 
gage bond with power to sell the mortgage premises in default payment 
of money on a certain date. In a suit by a purchser on default being made in 
payment of money, the legatee contended that the executors had no autho- 
rity to confer the power of sale : — 

Heldf (by majority), that the executors had such authority under sec. 
269 of Act 10 of 1865.— I. L. R., 1 Al. (F. B ) 710. 

270* If an executor or administrator purchases, either directly or 
Pnrohase by executor or indirectly, any part of the property of the de- 
administrator of . deceased’s ceased, the sale is voidable at the instance of 
property. other person interested in the property 

sold. . 

271» When there are several executors or administrators, the 
Powers of several exe- powers of all may, in the absence of any direc- 
cutors or adminiatrators, tion to the contrary, be exercised by any one 
exerciioable by one. them who has proved the will or taken ont 

administration. 
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Illustrationg. 

(a.) Oae of several executors has power to release a debt due to the 
deceased. 

(b.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or 
immoveable. 

(d.j One has power to assent to a lecracy. 

(e.) One has power to endorse a promissory note payable to the deceased. 

( /. ) The will appoints A, B, C. and D to he exeeiitois, and directs that 
two of them shall be a quorum. No act can be done by a single executor. 

Survival of iweri. on 272- Upon the death of one or more of 

death of one uf several exe- several executors or administrators, all the 
outors or adrainistratora. powers of the office become vested iu the sur- 
vivors or survivor. 


273* The administrator of effects unadmiuistered bus, with res- 
Poworg of adminigtrator pect to siich effects, the Same powers as the ori- 
of eflfectg unad 111 mistered. giual executor or administrator. 

Powers of 'administrator 274. An administrator during minority 

duriDf? miuoriiy. powers of an ordinary administrator. 

275. When probate or letters of administration have been grsut- 
Powors of mnrried exe- ed to a married woman, she has all the powers 
cutrix or aduiimstratix. ^u ordinary executor or administrator. 


PABT XXXIV.* 

Op the Duties op an Executor or Admini8tk>ii’or. 

276. It is the duty of an executor to perform the ^uoral of the de- 

, ceased in a manner suitable to his condition, if 

At to deceased s funeral. , . , ^ ^ t 

he has left property suffiehnt ror the purpose. 

277. t (1) An executor or administrator s'rUj within six months 

, , from the grant of prob*t© or letters of ad minis- 

iDventorj and account. . 

tration, or within so^n turtner time as the Court 
which granted the probate or letters mayfrora time to time appoint^ 
exhibit in that Court an inventory couti^tiing a full and true estimate 
of all the property in possession, and^^^ fbe credits^ and also all the 
debts owing by any person to which executor or administrator Is 
entitled in that character, and shel in like manner, within one year 
from the grant, or within snch time as the said Court may from 

time to time appoint, exhibit ar account of the estate, showing the as- 
sets which have come to his and the manner in which they have 

been applied or disposed of 

(2) The High Court pay ^^om time to time prescribe the form in 
which an inventory or a<^a^at under this section is to be exhibited. 

• This Part does not H>n<i«8,*Jaiua8,^Sikh8, or Buddhists. — Act XXI of 

1870. Compare Act V. r 1881, Ch. VII. 

t Sec. 277 has by Act VI. of 1889, sec. 7^ 

11 42 
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(3) If an execuiior or administrator^ on being required by the Court 
to exhibit an inventory or account under this seciioo, intentionally 
omits to comply with the requisition, he shall be deemed to have com- 
mitted an offence under section 176 of the Indian Penal Code. 

(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 
of that Code* 


277A.^ In all oases where a grant has been made”t of probate 

T or letters of administration intended to have 

loventory to inclade 

property in aoy part of effect throughout the whole of British India, 
Britiah India. the executor or administrator^ to the effects 

of any person dying in British India, and leaving property in more 
than ope province, shall include in the inventory of the effects of the 
deceased his moveable or immoveable property situate in each of the 


provinces. 

And the value of such property situate iu the said provinces, res- 
peotively, shall be separately stated in such inventory, and the probate 
or letters of administration shall be chargeable with a fee correspond* 
ing V> the entire amount or value of the property affected thereby, 
wherestiever situate within British India. 


278* The executor or administrator shall collect, with reasonable 
As to propet*.y of, and diligence, the property of the deceased, and 
debts owing to, ci-^ooasod. the debts that were duo to him at the time of 
his death. 


279- Funeral, expenses to a reasonable amount, according to the 
Kspenses to be paid be degree and quality of the deceased, and death- 
fore all debts. bed charges, including fees for medical attend- 

ance, and board and lod^ng for one month previous to his death, are 
to b^ paid before all debts. 

280« expenses of obtaining probate or letters of adroinistra- 
Sxpenses to be paid next I'cluding the costs incurred for or in res- 

after wob expenses. peot of vny judicial proceedings that may be 

necessary for administering the ei^ate, are to be paid next after the 
funeral expenses and death-bed chtrges. 

261* Wages due for services ^•endered to the deceased within 

, . . three months n^xt preceding his death by any 

WasM for certain ecr- . ^ » j J 

Tioestobe next paid, and labourer, artizan,or domestic servant, are next 

then otboc debts. be paid, and ben the other debts of the 

deceased. 


• Roc. 277A bas been inserted by Act XIII. of 1875, s^,,. 5, 

t The words quoted have been substitnted for “ it is s.]g^(, to obtain a grant’' by 
Act VI. of 1889, sec. 8. 

t The word •‘administrator” bat been anbstiinted for “ thc^rgon applying for ad- 
tniAiatralioii after the first day of April 1876” by Act VI. of 1881 g. 
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282. Save asaforeaaidj no creditor is to 

Sava as aforesaid, all have a right of priority over another^ by reason 
debts to b« paidi equally , i • i » • i » • ^ % 

and rateabiy. ^hac his debt IS secnred by an instrament ander 

seal, or on any other account. 

Bat the execntor or administrator shall pay all such debts as he 
knows of, including his own, equally aud rateabiy, as far as the asset* 
of the deceased will extend. 

Note. 


That an administrator who pays such debts as be knows of otherwise 
than equally and rateabiy as far as the assets of the deceased will extend in 
accordance wii h the provisions of sec 282 of Act X of 1865 is personally liable 
for any loss occasioned to a creditor of the deceased by such improper dis- 
tribution of the assets. In order to charge such administrator, his know- 
ledge must, be aetual as distinguished from a constructive or imputable 
knowledge. A liability to pay calls is a debt wdthin the meaning of the 
above section (2S2 of Act X of I860). — 8 Bom. H. C. R., (O. C.) 20. 

283 * If domicile of the deceased was 
prn|r«ly’“‘t»" ply m"”’**’!" "ot >» British ludia.the application of his move- 
debt* where domicile not .^ble property to the payment of his debts is to 
m British India, regulated by the law of ^'British India.”* 

284* No creditor who has received payment of a part of his debt 
Creditor puid in part by virtue of the last preceding Section shall be 
entitled to share in the proceeds of the im- 
moveable estate of the deceased unless he bring* 
snch payment into acconnt for the benefit of 
the other creditors. 


under aertion 283 to bring 
paymiMii into account be- 
fore sharing in prtK'eeda of 
immoveable pro)torty. 


Illustration, 


A dies, having his domicile iti a country where instrumonts under seal 
have prioiiry ovf r instruments not under seal, leaving moveable property 
to the vsliic of 5,000 rupees and inimoveablo property to the value of 10,000 
rupees, debts on iriHfruiiients under seal to the amount of 10,000 rupees, 
and debts on iiiKtrnrnents not under seal to the same amount. The credi- 
tors holding instrurneiits under seal receive half of their debts out of the 
proceeds of th** niovealde estate. The proceeds of the immoveable estate 
are to be applied in payment of the .debts on instruments not under seal un- 
til one-half of such debts has been discharged. This will leave 5,000 rupees, 
which are to he distributed rateabiy amongst all the creditors without dis- 
tinction in proportion to the amount which may remain due to thorn. 

Debra to bo paid before 285. Debts of ©very description must be 

leguciea. paid before any legacy. 

286 If tbe estate of the deceased is subject to any cootingenti 


Executor or administra- 
tor not bound to pay lega- 
ciea without iiideiuiiity. 


liabilities, an execntor or administrator is not 
bound to pay any legacy without a sufficient 
indemnity to meet the liabilities whenever 
they may become doe. 


• The words quoted have* been en'.isiituied f**r the words “the country in which ha 
was domiciled” by Act VI. 18S9, sec. 9, cl. 1 ; and tbe illastration originally attached 10 

bis section iiaa been repealed by cl. 2 of the lanie section. 
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287. 

Abatement 

legacies. 


If the assets after payment of debts, necessary expenses, 
and specific lep^acies, are not snfiScient to pay 
of general ^|| general legacies in full, the latter shall 
abate or be diminished in equal proportions ; 


Executor not to pay one 
leiTHtee in preference toon* 
other. 


and the executor has no right to pay one 
legatee in preference to another, nor to retain 
any money on account of a legacy to himself or 
to any person for whom he is a trustee. 


288. Where there is a specific legacy, and the assets are snflB- 


Non-abatement of apeoi- 
fio legacy when assets aniU- 
oient to pay debts. 


cient for the payment of debts and necessary 
expenses, the thing specified must be delivered 
to the legatee without any abatemeut. 


289* Where there is a demonstrarive legacy, and the assets are 

.n. ^ ^ sufficient for the payment of debts and neces- 

KigHt nnner demon stra- , , , . . 

tivo legacy, when assets sary expenses, the legatee has a preferential 

aofficient to pay deh^a and claim for payment of bis legacy out of the fond 
necessary expenaes. _ , . * , . .7.1.1 . t 

from which the legacy is directed to be paid 

until such fund is exhausted, and if, after the fund is exhausted, part 
of the legacy still remains unpaid, he is entitled to rank for the remain- 
der against the general assets as for a legaoy of the s^mount of snch un« 
paid remainder. 

290- If the assets are not sufficient to answer the debts and the 
Butaiibl. abatement of 8,oroi6c legHcies, an abatement shall be made 
•pociac legacies. from the latter rateably in proportion to their 

respective amounts. 


Illustration, 


A has bequeathed to B a diamond ring, valued at 500 rupees, and toC 
a horse, valued at 1,000 rupees. It is found necessary to sell all the effects 
of the testator, and his assets, after payment of debts, are only 1,000 rupees. 
Of this sum rupees 333-5-4 are to be paid to B, and rupees 666*10*8 to C. 

291* For the purpose of abatemeut, a legacy for life, a sum ap- 

Legwie. treated a. Rene- by the will to produce an annuity, 

rel for porpoee of abate- Bud the value of an auuuity when no sum has 
been appropriated to produce it, shall be trea- 
ted as general legacies. 


PABT XXXV.* 

Of tbb Exscutok's Assknt to a Leqact. 

Atientneceeiary tooom- 292- The assent of the executor is neces- 

plete Ittgaiee’e title. sary tu complete a legatee’s title to his legacy. 

® Thie Pert does not extend to H^udae, Jainas, Sikhs, or Buddhists.— Act XXL of 
1870* Gompaie Act V. of lb81, Ch. Ylll. 
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Illustrations. 

(a.) A by his will bequeaths to B his Government paper, which is in 
deposit with the Bank of Bengal. The Bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the assent 
of the executor. 

(b.) A by his will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the assent of the 
executor. 

293. ^Tbe assent of the executor to a specific bequest shall be 
Effect of exeentor’a aa- suflScient to divest his interest as executor there- 
aent to apocifio legacy. in, and to transfer the subject of the bequest to 

the legatee, unless the nature or the circumstances of the property re- 
quire that it shall be transferred in a particular way. 

This assent may be verbal, and it may be either express or implied 
Nature of assent. from the conduct of the execiitor. 

Illustrations^ 


(a.) A horse is bequeathed. Tho oxocutor requests the legatee to dis- 
pose of it, or a third party proposes to purchase the horse from the execu- 
tor, and he directs him to apply to the legatee. Assent to the legacy is im- 
plied. 

(6.) The interest of a fund is directed by the will to be applied for the 
maintenance of the legatee daring his minority. The executor oommencea 
so to apply it. This is an assent to tho whole of the bequest. 

(r.) A bequest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B. 

(d.) Executors die after paying all the debts of the testator, bnt before 
satisfaction of specific legacies. Assent to tho legacies may be presumed. 

fr.) A person to whom a specific article has been bequeathed takes pos- 
session of it, and retains it without any objection on tho part of the execu- 
tor. His assent may be presumed. 


294. The 

ConditioDAl afuneat. 


assent of an executor to a legacy may be conditional, 
and if the condition be one which he has aright 
to enforce, and it is not performed, there is no 


assent. 


Illustrations, 

(a.) A bequeaths to B his lands of Sultanpnr, which at the date of the 
will, and at the death of A, were subject to a mortgage for 10,000 rupees. 
The executor assents to the bequest, on condition that B shall, within a 
limited time, pay the amount due on the mortgage at the testator’s death. 
Tho amount is not paid. There is no assent. 

(h.) The executor as.sents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent is 
nevertheless valid. 


295. When the executor is a legatee, his assent to his own legacy 
Assent of executor, to his necessary to complete his title to it« in the 

own legacy. gaiOQ jg required when the beqnest 
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is to another person, and his assent may in like manner be express or 
tmplikl. 

Assent shall be implied if in his manner of administering the pro- 
perty he does any act which is referable to 
his character of legatee, and is not referable to 
his character of ezecntor. 

Illustration, 

An executor takes the rent of a houHe, or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is assent. 


Implied aaient. 


296. The assent of the executor to a le- 
Effectof exeoator’s as- gacy gives effect to it from the death of the 

testator. 


Illustrations. 

(a.) A legatee sells his legacy before it is assented to by the executor. 
The executor's subsequent assent operates for the beneht of the purchaser, 
and oomplotes h!i« title to the legacy. 

(6.) A bequeaths 1,000 rupees to B with interest from his death. The 
executor does not assent to this legacy until the expiration of a year from 
A’b death. B is entitled to interest from the death of A. 

297. An executor is not bound to pay or 
Efoontor whento delifer deliver any legacy until the expiration of one 
® * year from the testator’s death. 

Illustration. 

A by his will direote hie legacies to be paid within six months after 
his death. The executor is not bound to pay them before the expiration of 

a year. 


PABTXXyyi* 

Of TBE PlTVlETT AND AfPORTIOKMENT OP ANNUITIES. 

298* Where an annoity !b given by the will, and no time is fixed 
CommoDooment of ao- Commencement, it shall commence from 

nuity when no time fixed the testator’s death, and t!je first payment shall 
* be made at the expiration of a year next after 

that event. 

299* Where there is a direction that the annuity shall be paid 
When annuity, to be paid quarterly or monthly, the first payment shall 
quarterly or monthly, firat be due at the end of the first quarter or first 
month, as the case may be, after the testator’s 
death ; and shall, if the executor think fit, be paid when due, but the 
executor shall not be bound to pay it till the end of the yenr. 

* This Pai6 doM not extend to Hiiidut, Jainas, Sikhs, or Buddhists. — Act XXL of 
1870. Compare Act V. of 18S1, Oh. IX. 
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300* Where there is a direction that the first pajment of an an- 
nnity shall be made within one month or any 
Datei of incoessire pay- other division of time from the death of the tea. 

meoU when first paTmf*nt , . . 

directed 10 bo made within taior, or OD a any Certain, the sncoessive pay- 
fl^en time, or ou day cer- menta are to be made on the anniversary of the 
earliest day on which the will anthorises the 
first payment to be made ; 


Apportionment where 
annuitant diea between 
times of payment. 


and if the nnnuitant should die in the in- 
terval between the times of payment^ an ap- 
portioned share of the annuity shall be paid to 
his representative. 


PAKT XXXVII* 

Or THE Investment op Fl^nds to provide por Lboacies. 


301. Where a legacy, not being a specific legacy, is given for life, 
Invewmcntof ...... i.«. the 8 U 111 bequeathed shall, at the end of the 

queathod\viii!rt*i»*tfa( y, not year, be invested in such securities as the High 
sFecific, i^ivon for life. Court may, by any general rule to be made, 

from time to time anUiorize or direct, and the proceeds thereof shall be 
paid to the legatee as the same shall accrue due. 


302‘ Where a general legacy is given to be paid at a fntnre time, 
in.c.t.n.ntof pcorniie- executor sh.-ill invest a sum sufficient to 

fracy, to bo paid at future meet it in securities of the kind mentioned in 
the last preceding section. 


Intormediato interest. 


The intermediate interest shall form part 
of the residue of tlie testator’s estate. 


303- Where an annuity is given, and no fund is charged with its 
Procdurn when nof.ind P»yment, or appropriated by the will to answer 


churned with, or apnro> 
priaied to, annuity. 


it, a Governmeut annuity 
amount shall be purchased ; 


of the specified 


or. 


if no snch annuity can be obtained, then a sum snfficient to pro- 
duce tbe annnity shall be invested for that purpose in such secnritieiik as 
the High Court may, by any general rule to be made, from time to time 
authorize or direct. 


304* Where a bequest is contingent, the executor is not bound to 
Transfer to residuary amount of the legacy, but may trans- 

legatee of contingent be- fer tho whole residue of the estate to the resi- 
duary legatee on his giving suflBcient seonriiy 
for the payment of the legacy if it shall become dne. 


* This Part does not extend to Hindus, Jains. Sikhs, or BoddhisUk— Act XXI of 
1870, Compare Act V. of 1881, Ch. IX. 
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305. Where the testator has bequeathed the residue of his estate 
. , to a person fur life vritbont any direction to 

Inveptmeot of residae ... . , t. 

bequentbed for life, with- invest it ID any particular securities, so mucn 

out direction to invest in thereof aS is not at the time of the testator’s de- 
particular securities. , . , ... .li. tt* -l 

cease invested in such securities as tne Higa 

Court may for the time being regard as good securities shall be con- 
verted into raooey and invested in such securities. 

306* Where the testator has bequeathed the residue of his estate 

, ^ ^ , to a person for life with a direction that it shall 

InvestmeDt of residue ^ , 

bequeathed for life, with be invested iu certain Bpeciued securities, so 

direo ion to invest in spo- much of the estate as is not at the time of hia 
uified seounties. , , . , . . . <. i c j 

death invested in securities of the specined Kina 

shall be converted into money and invested iu such securities. 

307. Snob oou version and investment as are contemplated by 

Time and manner of preceding sections shall be made 

conversion and investment, at such times and in such manner as the exe- 
cutor shall in hia disoredition think fit ; 

and until such conversion and investment shall be completed, the 
Interest payable nntil p^^rson who would be for the time being entit- 
inveatment. )ed to the income of the fund when so invested 

aball receive interest at the rate of four per cent, per annum upon the 
market- value (to be computed as of the date of the testator’s death) of 
such part of the fuud as shall not yet have been so invested. 

308. Where, by the terms of a bequest, the legatee is entitled to 
the immediate payment or possession of the 
mouey or thing bequeathed, but is a minor, 
and there is no discretion iu the will to pay it 
to any person on bis behalf, the executor or 
administrator shall pay or deliver the same 

into the Court of the District Judge by whom ^‘or by whose District 
Delegate”* the probate was, or letters of administration with the will 
annexed were, granted, to the account of the legatee unless the legatee 
be a ward of the Court of Wards ; 

and, if the legatee be a ward of the Court of Wards, the legacy 
■hall be paid into that Court to his account, and such payment into the 
Court of the District Judge, or into the Court of Wards, as the case may 
be, shall be a sufBcieut discharge for the mouey so paid ; 

and such money, when paid in, shall be invested iu the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred or paid to the person entitled thereto, or otherwise applied 
for his benefit as the Judge or the Court of Wards, as the case may be, 
may direct. 

* Tho wordt quoted have been inserted by Act VI. of 1881, sec. 8. 


Procedure where minor 
entitled to immediate pay* 
ment or possession of be- 
qest, and no direction to 
pay to person on bis be- 
half. 
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PART XXXVIII* 

Of tuk Prodcce and Intkrbst op Legacies. 


title to produc-e 309- The lecrjitee of a specific legacy is 

of Bpeciac leyacj. enlitleii lo the clear produce thereof, if any, 

from the testator's liearh. 

Kxctption . — A specific bequest, cMUitin^erit in its terms, doi-s nofc 
comprise the produce of the legacy betweeu the death of the testator 
and the vesting of the legacy. 

Tne clear produce of it forms part of the residue of the testator’s 
estate. 

lilustraiions. 

(a.) A bequeaths his flock of sheep to 13. Uctweon the death of A and 
delivery hy his executor the sheep are shorn, Or some of the owes produce 
lambs. The wool and lambs aro the property of 13. 

(h ) A beijueaths his (lovermnont secairif it‘s to 13, hut po.stponos the de- 
livery of them till the death of 0. The interest which falls due between 
the death of A and the death of C belongs to II, and must, unless ho is a 
xniuor, bo paid to him as it is received. 

fcj The t<‘8tator bc(|ue<'ith8 all his four p^r ciMif. Government prnniis- 
BOry note.s to A when ho shall complete the ago of 18. A, if ho complete 
that age, is entitled to receive the notes, hut. the iidfoest which accrues in 
respect of them, between the testator’.s death and A'.s completing 18, form.s 
part of the residue. 

310. legatee under a general residuary beque.sft is ontitloj 

prodiieo of the residuary fund from tha 
proJie-e oi re.-idua! \ I’lin l. tesUltor’.s d(‘ath. 

K.rrt jiflo/t . — A g(‘ru‘r« l r narv le-fpiest, enrit sng ul. in it^ terms, 
does Tiil cninpi is*-* tieMneorno which may aeerrio upon tdie fund he- 
quealhed bet w’^ t*n tie* dea; h nf fin; t.^stator and the vesting of ilm legacjy. 
iSuch incoine goes as iiiidi-i.osr-d «d. 

I !' •(<f 


(d ) TIic te^t.'jfMr hf'pif.'.at hs the residue of his properfy to A, a minor 
to bo paid to liim wlnm hi* sliall <;om(d( te the ago of IS. d’ho irnronu? from 
the testator’s death heloiigs to A. 

[b ) The te^fator herpn-aths the residue of his f»roperly fo A, when ho 
shall complete the agi*. ol Is. A, if he complete! timt {j:,'’e, is ontitled to ic- 
ceive the resiilue. Tlie irieomf! whieli has accrued in reHj)cct of it since tho 
testator’s dcjith goes as umlisposed of. 

311. Where no rime has been fixe-l f\^r the payment of a geru r- 


luterPFt ri*> lim** 

fixed for pnynieriL of 
al legacy. 


al legHcy, interest, begin.*^ to riiii from tij« 
expiration of one year from tlio testafcor’a 
death. 


E.rcfptims. — (1} Where the legacy is bequeathed in satififaction 
of a debt, interest runs from th^ death th^- te.statfo*. 


* This Parr dops nor m Hindiit!. Sikli-<, and IJuddliiati. —Act XXI. of 

1870. Compare Act V. of 1881, (‘h, XI. 

Jl 43 
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(2) Where ihe testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the le- 
gatee, the legacy shall bear interest from the death of the testator, 

(3) Where a sum is bequeathed to a minor with a direction to pay 
for his maintenance ont of it, interest is payable from the death of the 
testator. 

312* Where a time has been fixed for the payment of a general 

, ^ . legacy, interest begins to ran from the time so 

InteroBt when time fixed. « , 

nxed. 

The interest up to such time forms part of the residue of the tes- 
tator’s estate. 

Exception . — Where the testator was a parent or a more remote an- 
cestor of the legatee, or has pnt liirast^lf in the place of a parent of the 
legatee, and the legatee is a minor, the legacy shall bear interest from 
the death of the testator, unless a specific sum is given by the will 
for maintenance. 


313* The rate of interest shall be four 
per cent, per annum. 

314« No interest is payable on the arrears of an annuity within 

No on arronr, of testator, 

annuity within tirnt yojir although a period earlier than the expiration 
after test ai or B death. have been fixed by the will 

for making the first pavinent of the Riuiuity. 

315« AVhere a sum of money is directed to be invested to produce 
imereatouBum to be in- annuily, interest is payable on it from the 
vested to produce annuily. death of the testator. 


Kate of intet'est. 


PABT XXXIX* 

Of Tins Refunding of Legacifs. 

316- When an executor has paid a legacy under the order of a 
Tlofund of lepney paid Judge, he is entitled to call upon the legatee 
under Judge’s orders. 1^0 refund, in the event of the assets proving 

insufficient to pay all the legacies. 

317* When an executor has voluntarily paid a legacy, he cannot 
No refund if paid volun Cull upon a legatee to refund, in the event of 
tly 3 assets proving insufficient to pay ail the le- 
gacies. 

318. When the time prescribed by the will for the performance 
Refund when leRaoy I. 0 - » coudition bas elapsed without the enndi- 

coiiies due on performance tion havino^ been performed, and the executor 
S: has thereupon, without fraud, distributed the 
124. assets ; in such case, if further time has been 


* This I'nrt does not. extend to Hindus, Jainns. Sikbs, or Buddludl8.~-.\ct XXI of 
1870, Coni pure Aci Y. of 1881, Oh. XI I- 



Secs. 319.323.] 


INDIAN SUCCESSION. 


339 


allowed uoder section 124 for the performance of the condition, and 
the cunditiOQ has been performed aeeordiugly, the legacy cannot be 
claimed from the executor, but those to whom ho has paid it are liable 
to refund the amount. 


319- U hen the executor has paid away the assets in legacies, and 
When each le<’atee com *** afterwards obliged to discharge a debt of 


pelliible CO refund in pro 
|H>riion. 


which he had no previous notice, he is entitled 
to call upon each legatee to refund in pro- 
portion. 


320. Where an executor or administrator has given such notices 

, as would have been given by the High Court 

Distribution of uasots. i ^ i ix i i 

in an aciiuiuistration-sait ior creditor s and 

others to send in to him their claims against the estate of the deceased, 

he s^ialUat the expiration of the time therein named for sending in claims, 

be at liberty to distribute the assets, or any part thereof, in discharge 

of such lawful claims as he knows of, and shall not be liable for the 

assets So distributed to any person of whoae claim be shall not have had 

notice at the time of such distribution ; 


but nothing herein contained shall prejudice the right of any credi* 
Cr#ait(»p may follow as- tor or claimant to lollow the assets, or any part 
****’"' tliereol, in the hands of the persons who may 

have received the same respectively. 


321. A creditor who has not received payment of his debt may 

Within what poriotlrredi- legatee who has received payment 

toriiiHyrHli upon ingatio of liis legacy to refund, whether the assets of 
(u r«tlund. .u . . 

toe testator s estate were or were not saflicient 

at the time of his death to pay both debts and legacies, and whether 
the payment of the legacy by the executor was voluntary or not. 


322. It the assets were sufficient to satisfy all the legacies at the 
Wh(»n legntpe not antis- time ot the testator^s death, a legatee who has 


fied, or con4H3lled to refund 
under aeciioii 321, o;innot 
oblige one paid in full to 
refund. 


not received payment of his legacy, or who .jIJS 
been compelled to refund under the last pre- 
ceding section, cannot oblige one who has re- 
ceived payment in full to refund, whether the legacy were paid to him 
with or without suit, although the assets have subsequently become de- 
ficient by the wasting of the executor. 


323. 


If the assets were not sufficient to satisfy all the legacies at 

When unnauHti.,.! l^ffatco iRstator’s death, a legatee who 

must first proci-eJ against has not received pajment of bis legacy most 

eiecutor, if solvent. ^ 

fund, first proceed against the executor if he is solyent ; but, if theexe- 
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cutor is insolvoFU or not hiible to pay, the nnsatisGed legatee can oblige 
each satiuhed legatee to refund in proportion. 

324* refunding of one legatee to another shall not exceed the 
Limit of refunding of ^*1“ ^7 which the Satisfied legacy ought to 
one Ipgutpo to another. have been reduced if the estate had been pro- 
perly administered. 
lUustralion. 

A has bequeathed 240 rupees to 15, 4S0 rupees to C, and 720 rupees to 
D. The assets are only 1,200 rupees, and, if properly administered, would 
give 200 rupees to 400 rup(‘es to C, and GOO rupees to 1). C and D have 
been paid their legacies in full, leaving nothing to Ih li can oblige.C to re- 
fund 80 rupees, and D to refund J20 rupees. 

Rnfiimling t<i bo will.out 325- Tlie refunding shall, in all cases, be 

iuterest. witliont interest. 

326. The surplus or rvsiduo of the deceased's property, after j)ay- 

, , nieiit of debts and legacies, shall be paid to the 

KphuJup lifter uflUHi pay- ' ^ 

inftiUB to he ]»aid to osi- rcsiduary legatee when any has been appomt- 
duary logutoe. will. 

326A. Where a persfiii not having his doniicile in British India 
-IVftiisfw .if «««.•(« f.:.... uosctH both 111 Kntish India 

Briiinh Iiuhu to executor and in the country in which In^ hud his domicile 

the umc of his dcuth, .md them ham bma 
tion. a grant of probate or letters of adininistrutiou 

in British India with respect to the assets there and a grant of adrai’ 
nistration in the country of dotnicile with respect to the assets in that 
country, the executor or administrator, as the case may be, in British 
India, after having given snch notices as are mentioned in section 320, 
and after having discharged, at the expiration of the time therein named, 
such lawful claims as be knows of, may, instead of himself distributing 
any surplus or residue of the deceased^s property to persons residing 
out of British India who are entitled thereto, transfer, with the consent 
of the executor or administrator, as the case may be, in the country of 
domicile, the surplus or residue to him for distribution to those per- 
sons.* 


PART XLt 

Op thb Liability of an Executor or Administrator for Devastation. 
327* When au executor or administrator misapplies the estate of 

Liability of executor or deceased, OF subjects it to loss or damage, 

admiuistrator for devuiita- he is liable to make good the loss or damage 
BO occasioned. 


* Sec. 320A has been inserted by Act II. of 1890. 

t This Part does not extend to Hindus, Jaioas, Sikhs, or Buddhists.— Act XXI. of 
1870. Compare Act Y. of 1881, Ch. XI II. 
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Illustrations. 


(a.) The executor pays out of the estate an unfounded claim. He is 
liable to make ^ood the loss. 

(6.) The deceased had a valuable Ien.«p renewable by notice, which the 
executor neglects to give at the proper time. The executor is liable to make 
good the loss. 

(c.) The deceased had a lease of less value than the rent payable for 
it, but terminable on notiire at a particular time. Tho executor neglects to 
give ^hc notice, lie is liable to make good the loss. 

328* AVhen an executor ui* administrator occasions a loss to the 


For lo ill any 

part of piopti ty. 


estate by neglect ing to get in any part of the 
property of the deceased, he is liable to make 
good the amount. 


JUnst rat ions. 


(a) The executor absolutely releases a debt duo to tho docoasod from 
a solvent per.son, or compound.^ wiih a debtor who is able to pay in full. 
Tlie execiitoi- is liable to make good the amount. 

(/i.) The exeeiitor iieglect.s to sue for a debt till the debtor is able to 
plead tht* Act lor tln‘ linutalioti of suits, and the debt is thereby lost to the 
e.stale. The executor is liabli) to make good the amount. 


PAKT XLI* 

Miscellaneous. 


329. AV f^ealed hj Act VII. of 1870.] 

330. [ rupealcil hj Act XXIV. of 1807.] 

331. Thu provisions of this Act shall not apply to intestate or 

testamentary saccession to the property of any 

SueeeMion to projiorty (.f n i i i ^ i i. 

Hindus, Ac., mid cnriuin ilmdu, Muhammadan or liaudhist ; nor shall 
wxW^, iiiteHttt. iod, and mar apply to any will made, or any intestacy 

no. iilTot lod. . if ..i. i. 3 /• t ^ 

occurnng, before the nrstday of Junuary 1866. 
Section 4 shall not apply to any marriage contracted before the 


same day. 

Notes. 

Probate may be granted of the will of a Buddhist made after the 1st 
January, IStid. It is not necessary that the will of a Buddhist should be 
executed according to the formalities prescribed by the Indian Succession 
Act.-2 B. L. H., (A. C ) 79. 

See I. L. R., 6 Bom. 462; 3 Al. 55. 


332. Governor-General of India in Council shall, from time 
to time, have power, by an order, either retros- 
^0^ pectively from the passing of this Act, or proa- 
8ect,ortribp in BriiUh In- pectively, to exempt from the operation of the 

diafrom opeiati -ii of Ac«. q£ members of 


• This Part does not extend to Hindne, Jainas, Sikhs, or Buddhists.— Act XXI. of 
1870. 
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any racei sect, or tribe in British India, or any part of sach race, sect, 
or tribe, to whom be may consider it impossible or inexpedient to apply 
the provisions ot this Act or of the pat:t of the Act mentioned in the 
order. 

The Governor- General of India in Council shall also have power 
from time to time to revoke snoh order, but not so that the revocation 
shall have any restrospective effect. 

All orders and revocations made nnder this section shall be pub- 
lished iu the Gazette of India. 

Note. 

Under this section Native Christians in the Province of Coorg have 
been exempted from the provisions of the Succession Act retrospectively 
from the 16th March 1865 . — Gazette of India^ July 25, 1868, p. 1094. 

333 .^ (1) When a grant of probate or letters of administration 

. . , . is revoked or annulled under this Act, the 

Surrender of revoked , , 1 . . , 

probate or letters of admi- person to whom the grant was made shall forth- 

nUtration. deliver up the probate or letters to the 

Court which made the grant. 

(2) If such person w'ilfully and without reasonable cause omits so 
to deliver up the probate or letters, he shall he punished with fine which 
may extend to one thousand rupees, or with imprisonment of either 
description for a term which may extend to three months, or with both. 

SCHEDULE. 

{Stamps and Fees.) 

[Repealed by Act VII. of 1870.^ 

* Boo. 883 has been added by Act VI. of 1889, sec. 10. 
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ACT No. XXI. OF 1865. 

1 ’assed on TeE 10 th April 1865 . 


An Act to define and amend the Law relating to Intestate Succession 
among the P arsis. 

Wjiebeas it is expf*dient to define and amend the law relating to 
Preamblw intefttate succession among the Parsis ; It is en- 

acted as follows ; — 


1. Where a Parsi dies leaving a widow and children, the proper- 
DiviHion of pro^orfy which he shall have died intestate shall 

amon^wi.low and ciiildicu be divided among the widow and children, so 
uf iutesufo. share of each son shall be double the 

share of the widow, aud that her share shall be double the share of each 
daughter. 

Note 


Declared to apply to the whole of British India, except the Scheduled 
District hy Act XV. of 1874. 

2. Where a female Parsi dies leaving a widower and children, the 
Division o f i-roperty pi-op<'' 'y which she shall have died intestate 
amoriK widower mid chii shall be divided among the widower and such 
dren of iiiteatate. cliildren, so that his share shall be double the 

share of each of the children. 


3* When a Parsi dies leaving children but no widow, the proper- 
Divimoi. A f prnporty *7 ^hich he shall have died intestate shall 
amon«8i. rhilirpn of innio be divided amongst the children, so that the 

luteataie leaving no widow. gjuj]] fci,jr|eg ahare 

of each daughter. 


, , „ 4. When a female Parsi dies leaving chil- 

Division amonjrst chil. . r i 

drnn of feinalt? iiiieatato dren Dut no Widower, the property of which 

leaving ng widower. shall have died intestate shall be divided 

amongst the children in equal shares. 

5. If any child of a Parsi intestate shall have died in bis or ucr 
lifetime, the widow or widower and issue of 
chUdTshare such child shall take the share which snch child 

or widower and issue of ^ould have taken if living at the iutestate’a 
each child. death in such manner as if such deceased child 


had died immediately after the intestate’s death. 

Notes. 

It is not a condition precedent to the application of sec. 5 of Parsi 
Succession Act 21 of 1865 that the predeceased son of an intostato Parsi 
shall have loft a widow and issue.— I. L. R., 1 Bom. 506. 
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In sec. 5 of tbe Parei Saccession Act XXI of 1865 the word ** widow- 
er*’ means a widower relatively to the deceased wife only, and without con- 
sideration of the fact or possibility of the widower remarrying. D, a Parsi, 
died intestate on the 19th September, 1885, leaving a widow, (the defend- 
ant), and two daughters, and the heirs of a predeceased daughter, J., sur- 
viving him. J. had been wife of the plaintiff, and had died thirty-four years 
before the date of this suit, leaving, as her heirs, her husband (the plain- 
tiff) and one daughter, who was still living. After J*s death the plaintiff 
married again, and his second wife was living at tbe date of this suit. Let- 
ters of administration to D’s estate were granted to bis widow, the defend- 
ant. The plaintiff claimed a share in D.’s estate, contending that he was 
the widower of J , one of the daughters of the intestate, and entitled as 
such, under sec. 5 of the Farsi Intestate Succession Act XXI of 1865. Held 
that he was the widower of J. within the meaning of the section, and, as 
snob, was entitled to a share in D.’s estate. — 11 Bom. 1. 

6. Where a Parsi dies leaving a widow or widower, but without 

, leavingany lineal descendants, his or her father 
Division of property j ^ r i. i * • j. i 

when intestate leaves wi- and mother, it both are living, or one of them 

dow or widower, but no jf other is dead, shall take one moiety of 
lines esoen an a. property as to which he or she shall have 

died intestate, ar d the widow or widower shall take the other moiety. 

Where both the father and the mother of the intestate survive him 
or her, the father’s share shall be double tbe share of tbe -mother. 

Where neither the father nor the mother of tbe intestate survives 
him or her, the intestate’s relatives on the father’s side, in tbe order 
specified in the first schedule hereto annexed, shall take the moiety 
which the father and the mother would have taken if they bad sur- 
vived the intestate. 

The next-of-kin standing first in the aarae schedule shall be pre- 
ferred to those standing second, the second to the third, and so on in 
saccession : provided that the property shall be so distributed as that 
each male shall take double the share of each female standing iu the 
same degree of propinquity. 

If there be no relatives on tbe father’s side, tbe intestate’s widow 
or widower shall take the whole. 

dies leaving neither lineal descendants nor a 
widow or widower, his or her next-of-kin , in the 
order set forth in the second schedule hereto 
annexed, shall be entitled to suceod to the whole 
of the property as to which he or she shall have 
died intestate. 

The next-of kin standing first in the same schedule shall always 
be preferred to those standing second, the second to the third, and so 
on in sucoession : provided that the property shall be so distributed as 
that each male shall take double the share of each female standing in 
the same degree or propinquity. 


7. When a Parsi 

Division o f property 
whmi intestate leaves nei- 
ther widow nor widower 
nor lineal descendants. 
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Notes. 

Nisid, that a Parsi having died intestate in conseqnence of his devisee 
; having predeceased him, the estate must go iu accordance with the law of 
succession (Act 10 of 1865.) 

I Under the Parsi Succession Act XXI of 1865, widows and children 
Irank before brothers or sisters. — I. L. H., 4 Bom. 537. 

I 8* The following portions of the Indian Succession Act, 1865, 

' Ex.«ptionof IWfrom 


paru of Indian SucceBsiou 
Act, 1865. 


whole of Part ill., the whole of Part lY., ex* 
cepting section 2’), the whole of Part V., and 
section 43. 


THE FIRST SCHEDULE. 

(1) Brothers and sisters, and the children or lineal descoudauts of such 
of theta as nhull have predeceased the intestate. 

(2.) Gtaodfatlier and grandmother. 

Note. — See I. L. ll., 4 Bom. 537, noted under sec. 7. 

(3.) Grandfather’s sons and daughters, and the lineal descendants of 
such of them as shall have predeceased the intestate. 

(4.) Great-grandfather and great-grandmother. 

(5.) Great-grandfather’s sous and daughters, and the lineal descend- 
ants of suclt of them as shall have predeceased the intestate. 


THE SECOND SCHEDULE. 

(l.) Father and mother. 

(2.) Brothers and sisters, and the lineal descendants of such of them 
as shall have predeceased the intestate. 

(3.) Paternal grand father and paternal grandmother. 

(4.; Children of the paternal grandfather, and the lineal descendants of 
such of them as shall have predeceased the intestate. 

(5.) Paternal grandfather’s father and mother. 

(6.) Paternal Brandfather’e father’, children, and the lineal descend- 
ante of such of them as shall have predeceased the intestate. 

(7.) Brothers and sisters by the mother’s side, and the lineal descend- 
ante ot such of tnem as shall have predeceased the intestate. 

(8.) Maternal grandfather and maternal grandmother, 

(9.) Children of the maternal grandfather, and the lineal descendants 
of such of them as shall have predeceased the intestate. 

the iitestate** * the death of 

j * widow, if she have not re-married at or before tha 

death of the intestate. , owore the 

^ if she have not re-married 

at or before tbe death of the intestate. arnea 

If 41 
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testator to tbe exclasion of Chandaknvar, the daughter of Manmohaudas.' 
He contended that she conld only claim as one of tbe class of ** sons or 
daughters’’ of Manmohandas mentioned in the will ; that the gift to this 
class was void, as it included or might include persons who were not in 
existence at the time of the testator’s death. Held, that Ghandakuvar was 
entitled to the property under the will. The primary intention of the tes- 
tator wag that all the members of tbe class specified should take, and his 
secondary intention was that if all could not take, those who could should 
do BO. Here there was one member of the class who could take the property 
and it might be inferred that the testator meant that she should take 
it, rather than that his intention should be defeated altogether.— 1. 
L. B., 15 Bom. 652. 

See I. L. B., 16 Cal. 549, noted under sec. 96 of Act X of 1865. 


4* On and from that day, section 2 of Bengal Uegulation V of 
Partial rrpeal of BenR.! 


ReaQlation Y. of 1799, sec- 
tion 2. 


executors of persons who are not Muham- 
madans, but are subject to the jurisdiction of 
a District Court in tbe territories subject to tbe Liententant-Goveruor 
of Bengal. 


5* Kothing contained in this Act shall affect the rights, doties, 
Saving of rights of Ad- privileges of the admioisirators-General of 
miiiiscrator.Gouocal. Bengal, Madras, and Bombay, respectively.* 


6* Id this Act and in the said sectionsf of the Indian Succession 
Act, all words defined in section 3 of the same 
Interpretation-clause. shall, unless there be something repug- 

nant in the subject or context, be deemed to have tbe same meaning 
as the said section 3 has attached to such words respectively ; 

And in applying sections 62, 63, 92, 96, 98, 99, 100, 101,**102,J 
and 103 of the said Succession Act, to wills and codicils made under 
this Act, the words “son,’’ ^‘sons,’’ child, and children’^ shall be 
deemed to include an adopted child ; and the word “ grandchildren’^ 
shall be deemed to include the children, whether adopted or natural- 
born, of a child, whether adopted or natural-born ; and the expression 
daugbter-io-law,” shall be deemed to include the wife of an adopted 
Bon.§ 


• See Act II of 1874. 

t III BHO. 6. th« words “ und Parts” have hero been omitted, having been repealed 
by Act XU. of 1891. 

J See Act V- of 1881, sec. 164. 

§ A clauso following this, whioh was repealed by Act V. of 1881, sec. 154, has been 
omitted. 
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M. REGULATION XXXIV. OF 1802. 

Passed on the 13th Jdly 1802 . 

A Regulation^ declaring the rate of Interest on Money in the British 
Territories subject to the Presidency of Fort 8t. George, 

* ♦ # * 

If a lower rate be atipn- 3- Where B lower rate of interest may 

Intediiuch rate only to be have been Stipulated between parties than 
twelve per cent, per aunuiu, the rate so stipa- 
lated, and no other, shall be paid. 

* # * 

8. In cases of mortgages of real property, in which the mortgagee 

„ ^ ^ ^ may have had the naufruct of the mortgaged 

Haw the Courts are to net •' , ,, , i i, . . .. 

ID canes of inortjrnffea of property, whether he shall have held it in his 
real property where the possession or not ; the usufruct shall be 

mortgagee has had the usn- ,i j » . i- r • 

fruct both before and sub. allowed to the mortgagee in lieu of interest, 

scqoently to the issue of agreeably to the former custom of the country ; 

this Regulation. • , i » n i ^ ^ 

provided it stiall have been so stipulated bet* 
ween the parties, and provided snch agreement may have been made 
prior to the issue of this regulation : in cases of snch agreements bear- 
ing date subsequently to the issue of this regulation, the same inter-- 
est only shall be allowed on such mortgage bonds, as is allowed on 
other bonds granted on, or subsequently to such date ; and all such 
mortgages shall be considered to be virtually, and in effect, cancelled 
and redeemed, whenever the principal sum of money, with the simple 
interest due upon it, may have been recovered from the osufruct of the 
mortgaged property, or otherwise liquidated by the mortgagor. 

M^ote. 

Madras Regulation XXXIV of 4802 which applies to usufructuary 
mortgages executed before the passing of Act XXVIII of 1855, does not 
apply in the case of an Had arawara mortgages in South Canara, which, se- 
curing to the mortgagee the use and occupation of the land for a long term, 
anifjunts to a lease of the proberty for the term agreed upon. — I. L. R., 4 
Madr. 113. 

9. For the adjustment of accounts in the cases of mortgages above 

Kolas for tbeadjustmont specified, where the mortgagee may have bad 
of accounts in cases of the usufnict of the mortgaged property, he 
morrgoges above speeiBod. inloCourt the aoconnts of his |;ro88 

receipt from the property mortgaged, and also of his expenditure for 
the management of preservation of it ; the mortgagee shall swear, or (if 
be be of the description of persons whom the Courts are empowered to 
exempt from taking oaths,) shall subscribe a solemn declaration, that 
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ibaaooaaots delivered are true and aathentic ; the mortgagor shall have 
power to qaestioQ the aooounts and to state objections on evidence ; 
the Coarts of Adawlat shall then adjust the acconnts accordingly. 

10* Nothing in this regnlation shall be construed to extend to res* 

Thi. wgBtationnot to af- pondeutia loans, or policies o! insurance ; the 
feot rMpoodentia loans or interest on which shall be regulated by the 
polidst of iosuranoe. terms of the deedsi and the laws and usages 

which prevail respecting such transactions. 


ACT No. XXXII. OP 1839. 

Passed on the 80th December 1839. 

An Act concerning the allowance of Interest in Certain cases. 

!• Whereas it is expedient to extend to the Territories under the 
Preimbla. Government of the East India Com pany, as well 

within the Jurisdiction of Her Majesty’s Courts 
aselsewhere^ the provisions of the Statute 3rd and 4th William IV, 
chapter 42, section 28, cooceruiug the allowance of interest in certaiu 
cases : 

It is, therefore, hereby enacted, that, npon all debts or sums cer- 
Power of Court to allow tain payable at a certain time or otherwise, the 
intereat. Court before which such debts or sums may be 

recovered may, if it shall think fit, allow interest to the creditor at a rate 
not exceeding the current rate of interest from the time when such debts 
or sums’certain were payable, if such debts or sums be payable by virtue 
of some written instrument at a certain time, or, if payable otherwise, 
then from the time when demand of payment shall have been made in 
writing, so as such demand shall give notice to the debtor that inter- 
est will be claimed from the date of such demand until the term of 
payment: provided that interest shall be payable iu all cases in which 
it i| now payable by law. 

ACT No. XXVIII. OF 1865. 

Passed ON the 19tb September 1855. 

An Act for the repeal of the Usury Laws. 

WheesAS it is expedient to repeal the laws now io force relating 
Prssinbls. to usury ; It is enacted as follows : — 

Repcial of aDsetmeuta. 1. [Repealed by Act XIV. of 1870.] 

2. In any suit in which interest is recoverable, the amount shall be 
Bsfca of interest to be adjudged or decreed by tliw Court at the rate 
decreed byoourts. any) agreed upon by the parties; and, if no 

rate shall have been agreed upon, at such rate as the Cou*-t shall deem 
reasonable. 
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Notei. 

The plaintiff advanced money to the defendants on an ikrar, by which 
it was nf^reed that be was to allow them to draw on him to the extent of 
Bs. 20,000 within three years, the plaintiff to repay himself by having an 
ijara of the defendants’ share in certain property which his loan was to aid 
them in recovering. A 4-aana share of the profits, after dedocting Gov* 
ernment revenue and expenses, was to go in payment of interest on the 
money lent ; half of the remaining three-fourths to go towards payment of 
the principal, and the other half to the defendants. If, at the end of the* 
term, any balance remained due to the plaintiff, the defendants were to 
pay it with interest at 18 per cent. If the defendants failed to give the 
ijara, they agreed to pay the amount borrowed with interest at 6^ per cent, 
per mensem. The plaintiff advanced the money, and obtained a receipt 
therefor from the defendants. The defendants failed in giving the plain- 
tiff the ijara. In a suit brought to recover the sum lent by the plaintiff 
with interest, the first Court gave a decree for the. plaintiff for the sum 
olaimed with interest at the higher rate stipulated for in the ikrar, vts., 
75 per cent. On appeal by the defendants to the High Court, the conten- 
tion was raised that the high rate of interest amounted to a penalty which 
the Court would not enforce, and that the contract was unreasonable and 
oppressive in character. The Judges differed in opinion, Birch, J., holding 
that the contract was inequitable and oppressive, and that, notwithstand- 
ing the repeal of the usnary laws by Act XXYIII. of 1855, the Court was 
not bound to decree interest at the rate stipulated for by the parties; and 
Markby, J., (whose opinion prevailed), being of opinion that, since the pas- 
sing of Act XXVIII of 1855, there was no legal restriction on the rate of 
interest; that the stipulation for interest at 75 per cent, was not a penalty^ 
but an alternative stipulation for interest at a higher rate on the happen- 
ing of events under which the lender incurred a greater risk, and that the 
contract should be enforced. Held (on appeal under cl. 15 of the Letters 
Patent) that the stipulation in the ikrar for interest at 75 per cent, was 
not in the nature of a penalty, nor was it an alternative stipulatiou ; ife 
was an estimate by the parties of the damages to which the plaintiff would 
be entitled in the event of a breach of the contract by the defeudants in not 
giving the ijara. Held also that, in the absence of evidence of any fiduciary 
relation between the parties, of any imposition of rais-representation on the 
part of the plaintiff, or any want of capacity on the part of the defendants, 
and there being nothing in the circumstances which led to the execution of 
the ikrar to show that there was any constructive fraud on the part of the 
plaintiff, or any undue advantage taken by him, the contract was not one 
which the Court would set aside as being unreasonable, inequitable, or op- 
pressive in character. Semhle , — The Contract Act (IX of 1872) is not retros- 
pective.— 12 B. L. B., 451. 

Interest exceeding the principal may be awarded.—!. L.R., 9 Cal. 871. 

See I. L. R., 5 Cal. 867, noted under sec. 10 of the Contract Act ; 3 
Madr. 125, noted under sec. 209 of the Civil Procedure Code. 

3. Whenever a Court shall direct that a judgment or decree 
Rate of interest upon a ^«ar interest, or shall award iotereat 

jadgnent or decree. upon a judgment or decree, it may order the in- 

terest to be calculated at the rate allowed in the judgment or decree 
upon the principal sum adjudged, or at such other rate as the Court 
shall think fit. 
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4. A mortgage or other contract for the loan of money, by 'which 

Contraou for o.nfroct of 'I « ‘^at the UBO or nsufruct of any pro- 

propeny iu lieu of intereet. perty shall be allowed in lien of iateresty shall 

be biudiog upon the parties. 

Koto. 

See I. L. B., 4 Madr. 113, noted under sec. 8 of the Madras Begulation 
XXXiV of 1802. 

5c Whenever, under the Hegnlations of the Bengal Code, a de- 
posit may be made of the principal sum and 

Amount of interert to be • . . i .. 

depoeited in certain case, mtoreet (Ino Upon any mortgage or condition- 

of ootiditiocai sales under al sale of land hereafter to be entered into, the 
Bengal Eegulations. amount of interest to be deposited shall be at 

the rate stipulated in the contractor, if no rate has been stipulated pud 
interest be payable under the terms of thecon> 

Proviso. tract at the rate of 'twelve per centum per 

annum : Provided that, iu the latter case, the amount deposited shall be 
subject to the decision of the Court as to the rate at whioh interest 
shall be calculated. 

6. In any case iu which an adjustment of accounts may become 

Bate of inietct on fu- ”«C‘-88Hry between the lender and the borrower 
ture udjustmeiitB of ac* of money upon any mortgage, conditional sale 
of landed property, or other contract what- 
soever, which may be entered into after the passing of this Act, interest 
shall be calculated at the rate stipulated therein ; or, if no rate of 
interest shall have been stipulated and interest be payable under the 
terms of the contract, at such rate as the Court shall deem reasonable. 


7 A 8* [Repealed by Act XIV, of 1870.] 


ScQKDULKD OF PErEALED ENACTMENTS. 
[Repealed by Act XIV. of 1870.] 
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MARRIAGE OF HINDU WIDOWS. 

ACT No XV. OF 1856. 

Passed on the 25th July 1856. 

/In Act to remove all legal ohstacles to the marriage of Hindu Widows. 

AVheueas it is known that, by the law as administered in the Civil 
Courts established in the territories in the pos* 
session and under the Government of East India 
Company, Hindu widows, with certain exceptions, are held to be, by 
reason of riieir having been once married, incapable of contracting a 
second valid marriage, and the offspring of such widows by any second 
inarriagt; are held to be illegitimate and incapable of inheriting pro- 
perty ; 

and whereas many Hindus believe that this imputed legal incapa- 
city, although it is in accordance with established custom, is not in ac- 
cordance Yiiih a true interpretation of the precepts of their religion, and 
desire that the civil law administered by the Courts of Justice shall no 
longer prevent those Hindus who may be so minded from adopting a 
different custom, in accordance with the dictates of their own consciences; 

and whereas it is just to relieve all such Hindus from this legal in- 
capacity of which they complain ; and the removal of all legal ob- 
stacles to the marriage of Hindu widows will tend to the promotion of 
good morals and to the public welfare ; It is enacted as follows : — 

1. No marriage contracted between Hindus shall be invalid, and 
Mi niaire of Hindu issue of DO such marriage shall be illegiti- 
vridosvii lt>;»iizod. mate, by reason of the woman having been pre- 

viously married or betrothed to another person who was dead at the 
time ol such i.r; 5•ri^’ge, any custom and any interpretation of Hindu 
law to the contrary notwithstanding. 

Note. 

A Hindu widow inherited the property of herhnsband, taking therein 
the estate of a Hindu widow. She afterwards married a second hus- 
band, not a Hindu, in the form provided by Act III of 1872, liaving firafc 
made a declaration, as required by sec, 10 of that Act, that sho was not a 
Hindu. HelJ^ by the majority of the Full Bench (Pui.nsep, J., dissenting) 
that by her second marriage she forfeited her interest in her first husband’s 
estate in favour of the next heir, all rights which any widow may have in 
her deceased husband’s property by iuheritance to her husband being ex- 
pressly determined by sec. 2 of the Hindu Widow’s Alarriago Act (XV of 
1856) upuu her re-marriage. Gopal Singh v. Dhungazee overruled, Prinsep, 
J- — Sfec. 2 of Act XV of 1856 does not apply to all Hindu widows re- 
marrying, but only to Hindu widows re-marrying as Hindus under Hindu 
law as provided by the Act. — I. L. li., 19 Cal. 2S9. 

II 15 
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2. All rights and interests which any widow may have in her de» 

. , ceased husband’s property by way of main* 

Biffhtfl of widow in de- i ‘ i \ j 

ceased husband’ii proj^rty teuance, OF by iDheDtance to her husband or 

toceaseonher ie-niarriage. lineal BuccesBors, OF by virtue of any 

will or testamentary disposition conferring upon her, without express 

permission to re-marry, only a limited interest in such property, with 

no power of alienating the same, shall, upon her re-marriage, cease and 

determine as if she had then died ; and the next heirs of her deceased 

husband, or other persons entitled to the property on her death, shall 

thereupon succeed to the same. 

Notes. 

A Hindu died leaving a widow and minor son and daughter. The 
widow re-married after her husband’s estate had vested in her son. The 
son subsequently died ; and his 8t.ep*brotber took possession of the proper- 
ty. The widow then brought a suit against the step-brother for possession. 
Held that the suit was maintainable, and that she could properly succeed 
as heir to her son, notwithstanding her second marriage. — 2. B. L. R., 
(A. C.) 199. 

See 1. L. R., 19 Gal. 289, noted under sec 1. 

3. On the re-murriage of a Hindu widow, if neither the widow nor 

Oardi«n.Mp of children “"y ^’“8 ^een expressly conskitn- 

ofdecenfled hnHbund on the ted by the will or testamentary disposition of 
rcinarriHge of hi. widow. deceased husband the guardian of his chiN 

dren the father or paternal grandfather, or the mother or paternal grand- 
luother of, the deceased husband, or any male relative of the deceased 
husband, may petition the highest Court having original jurisdiction 
in civil cases in the place where the deceased busband was domiciled 
at the lime of hi.s death for the appointment of some proper person to 
be guardian of the said children ; and thereupon it shall be lawful for 
the said Court, if it shall think fit, to appoint such guardian, who, when 
appointed, shall bo entitled to have the care and custody of the said 
childreu, or of any of them, during their minority, in the place of their 
mother ; and in making such appointment the Court shall be guided, so 
far as may be, by the laws and rules in force touching the guardianship 
of children who have neither father nor mother : 

Provided that, when the said children have not property of their 
own sufficient for their support and proper education whilst minors, 
no such appointment shall be made otherwise than with the consent 
of the mother, unless the proposed guardian shall have given security 
for the support and proper education of the children whilst minors ; 

Note — See 2 B. L. 11., (A. C.) 199, noted under sec. 2. 

4* Nothing in this Act contained shall be construed to render 
vxti- • .1 A k u widow, who, at the time of the death of 

render any ohildleaH widow any person leaving any property, is a oniid- 
capablu of inhcriiing. widow, capable o£ inheriting the whole or 
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any share o{ suoh property, if, before the passing of this Act, she 
would have been incapable of inheriting the same by reason of her 
being a childless widoar. 

5. Except as in the three preceding sections is provided, a widow 
SarinjT r«ht» of widow s^all not, by reason of her re-marriage, for- 

marrying, except u8 provid- feit auy propert)', or any right to which she 
eii iu aectiuns 2, 3, 4. Would Otherwise be entitled ; and every widow 

who has re-tnarried shall have the same rights of inheritance as she 
would have had, had suoh marriage been her first marriage. 

6. Whatever words spoken, ceremonies performed, or engage- 

ments made, on the marriage of a Hindu 

r»lirr.nTa««“7oTvo who ^“8 been prsvioulsy married, 

same effect on widow’d are Sufficient to constitute a valid marriage, 
mamage. same effect, if spoken, performed, 

or made on the marriage of a Hindu widow ; and no marriage shall be 
declared invalid on the ground tliat such words, ceremonies, or en- 
gagements are inapplicable to the case of a widow. 

7* It the widow re-marrying is a minor whose marriage has 
Coment to re-raarriHge been consummated, shu shall not re-raorry 
of minor widow. without the consent of her father, or, if she fias 

no father, of her paternal grandfather, or, if she has no such grand- 
father, of her mother, or, failing all these, of her elder brother, or, 
failing also brothers, of her next male relative. 

All persons knowingly abetting a marriage made contrary to the 

Pnnish^ont for obet.ine 

mHrriii^e made contrary to prisonment for any term not exceeding one 
thiieoouon. or to fine, or to both. 

And all marriages made contrary to the provisions of this section 
. may be declared void by a Court of law ; Pro- 

yided that, in any question regarding the 
validity of a marriage made contrary to the 
provisions of this section, soch consent as is aforesaid shall be pre- 
sumed until the contrary is proved, and that no such marriage shall be 
declared void after it has been cousum mated. 

In the case of a widow who is of full age, or whose marriage has 
Consent to re inarriag. been consummated, her own consent shall be 
of major widow. ° guflRcieot consent to constitute her re- marriage 
lawful and valid. 
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ACT No. XV. OF 1865. 

Passed on the 7th April 1865. 


Act to define and amend the law relating to Marriage and 
Divorce among the F arsis. 

Whereas the Parsi comtoanity has represented the necessity o£ 
Preamble defining and amending tiie law relating to mar- 

riage and divorce among Parsis; And whereas 
it is expedient that snob law should be made conformable to the cus- 
toms of the said community ; It is enacted as follows : 


I. — Preliminary . 


Short title. 

In berpretation-clause. 


1. This Act may be cited as ‘‘The Parsi 
Marriage and Divorce Act 1865.” 

2. In this Act, unless there be something 
repugnant in the subject or context, — 


Words in the singular number include the plural, and words in 
the plural number include singular : 

“Priest” means a Parsi priest, and includes Dastur and Mobed : 

“Marriage” moans a marriage between Parsis, whether contracted 
before or after the cominencerneat of this Act ; and “husband ” and 
“wile” respectively mean a Parsi husband and a Parsi wife : 

“Section” means a section of this Act : 

“Chief .lustioe” includes Senior Judge : 

“Court” means a (.ourt constituted under this Act : 

“British India” means the territories which are or shall be vested 
in Her Majesty or her successors by the Statute 21 & 22 Vic., cap. 106, 
entitled “An Act for the better government of India ; ” 

And, in any part of British India in which this Act operates, 
‘‘Local Government” means the person authorized to administer exe- 
cutive government in such part of India, or the chief executive officer of 
such part when it is under the immediate administration of the Governor- 
General of India in Council, and when snch officer shall be authorized 
to exercise the powers vested by this Act in a Local Government ; and 
“ High Court ” meaus the highest Civil Court of appeal in such 

part. 

1 Of ilarriaffcs between Parsis, 

3. No marriage contracted after the commeucemeut of this Act 
Beqnmtet to validity of shall be Valid, if the contracting parties are re* 
Parai marriagea. lated to eaoh otheriu any of the degrees of opn- 
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sanguinity or affinity prohibited among Parsie, and set forth in a 
table which ihe Governor-General of India in Gouncii ehail) after due 
enquiry, publish in the Gazette of India^* and unless such marriage ^hall 
be solemnized according to the Farsi form or ceremony called ‘^Aair- 
vad” by a Farsi priest in the presence two Parsi wicnessee independ- 
ently of such officiating priest ; and unless, in the case of any Parsi who 
shall not have compleced that age of twenty-one years, the consent of 
his or her father or guardian shall have been previou:<iy given to such 
marriage. 

Notes. 

In ISOS the plaintiff and defendant, then of the ages of seven and six 
year- respectively, went through thoccremony of tnarriago in the presence 
of their respective parents and according to the rites of their religion. The 
formal consent on behalf of the plaintiff was not given by his father, but 
by his uncle, with whom ho was living and by whom ho had boon adopted. 
Nineteen years afterward.s the plaintiff filed this suit praying for a decla- 
ration that the protended marriage was null and void, and did not create 
the siatuK of lin.sband and wife between the plaintiff and defendant. The 
defendant rosisled the suit, and claimed to be the lawful wife of the plain- 
tiff. The plaintiff and defendant never lived together as man and wife, 
nor was the marriage ever consummated. Held, that under the oircum« 
stances the formal consent of the uncle and the tacit consent of the father 
were enough to satisfy the requirements of sec. 3 of Act XV of 1865, which 
requires the previou.s consent of the father or guardian to the marriage. 
Held, further, that such a suit not being in the category of suits relegated 
to a special Court by Act XV of 1865, the jurisdiction to try it remained 
in the High Court, to which it had been given by sec. 12 of the Letters 
Patent. Held, also, that the law to be applied was the English law (sub- 
ject, however, to any wili-established usage). That by the English law such 
a marriage would be an inchoate and imperfect marriage capable of repu- 
diation by either party after arriving at years of discretion, but capable 
also of being made a valid and binding marriage by the consent of the par- 
ties thereto after they hud arrived at such age. Held, further, that the cir- 
cumstances of the case showed that there had been such acquiescence in, 
and uccfjptuncc of, the rnarriago by the plaintiff after arriving at years of 
disicretiorj as to render the marriage valid and biuding on him, and incap- 
able of suhsequont repudiation. Consummation is the best proof of con- 
sent to ii marriage, but is not the only proof. And, semble, that — although 
the practice of infant marriages is one which finds no warrant* in thoirown 
religious system — the Parsis in "Western India have in the course of cen- 
turies so generally adopted such practice from their Hindu neighbours as 
to give such marriages amongst themselves all the validity they possess 
amongst Hindus, making them independent of any question of subsequent 
consent or non-consent by the parties thereto. — 1. L. R., 13 Bom. 302. 

The plaintiff and defendant wwe Parsis. The husband filed this suit 
in April, 1891, stating in March, 1885, he and the defendant wont 
through th'j cerernoney of Ashirvad at Akola in the Berar Assigned Dis- 
tricts. ..ijeged that he was at the time only nineteen years of age and 
that his mother and guardian had not given her previous consent to the 
ceremony nor was she present at it. He and the defendant, subsequently, 


* See, for Table, Gazette of India, 9ih Sep. 1S65, ppt 981, 982. 
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oohiibiied a6 Bbnsaval uotil the 8th April, 1885, but since then he hadn ot 
lived with the defendant. Ho farther alleged that the defendant had been 
gniltj of adultery, and he prayed that, if necessary, it might be declared 
that the Asbibvad ceremony did not constitnte a valid marriage, but that 
if the marriage shoald be declared valid, it might be dissolved. At the 
hearing, it was found that the reqairomenta of sec. 3 of theParsi Marriage 
and Divorce Act, XV of 18U5, were complied with at the marriage. So 
that the marriage would have been valid, if it bad been celebrated within 
British India. It was also found that the defendant had been guilty of 
adultery. Held that the jurisdiction of the Court was not barred merely by 
the circumstance that the parties were married at Akoia. Sec. 30 of the 
Act, 1805, applies to marriages wherever celebrated. In the present case, 
both the parties were domiciled within the territorial jurisdiction at the 
time of the marriage, and were still so domiciled, and the adultery was also 
committed within the jurisdiction. The Court therefore had jurisdiction. 
The delegates having found that at the marriage the requirements of sec. 
3 of the Farsi Marriage Act, XV of 1865, were complied with. Held, as- 
suming that there was no special law or usage in the Borars on the sub- 
ject as to the requisites of a valid marriage between Parsis in that district, 
or that, if there was such law or usage, it was in accordance with sec. 3 of 
the Act, the marriage between the plaintiff and the defendant was valid 
and capable of being dissolved. — I. L. R., 10 Bom. 136. 


4* No Farsi sha*!, after the cominenceinent of ibis Act, contract 
any marriage in the lifetime of his or her wito 
or husband, except after his or her lawful di- 
vorce from such wife or husband by sentenco 
of a Court as hereinafter provided : 
and every marriage contracted contrary to the provisions of ibis sec- 


Re-marriage save after 
divorce unlawful during 
lifetime of Arst wife or 
bosbaod. 


lion shall be void. 


5* Bvery Parai who shall, after the commencement of this Act and 

„ daring the lifetime of his or her wifeorhos- 

PuDiabmeut of bigamy. , ° it. 

band, contract any marriage without having 

been lawfully divorced from such wife or husband, shall be subject to the 

penalties provided in sections 494 and 495 of the Indian Penal Code for 

the offence of marrying again daring the lifetime of a husband, or wife. 

6. Every marriage contracted after the commencement of this Act 

Ceniaoateand registryof shall, immediately on the solemnization there- 

marnagtts. Certified by the officiating priest in the 

form contained in the schedule to this Act. 


The certifreate shall be signed by the said priest, the contracting 
parties, or their fathers or guardians when they shall not have complet- 
ed the age of twenty-one years, and two witnesses present at the marri- 
age ; and the said priest shall thereupon send such certificate, together 
with a fee of two rupees to be paid by the bnshand, to the registrar of 
the place at which such marriage is solemnized. 

The registrar on receipt of the certificate and fee shall enter the 
ceriificate in a register to be kept by him for that purpose, and shall 
be entitled to retain the fee. 
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, . . 7. For the pnrposes of this Act a regis* 

Appointment of reiriBtrar. ^ i jt 

trar shall be appointed.* 

Within the local limits of the orJiiiary orif^innl civil jurisdiction of 
a Hi|?h Court, the registrar shall be appointed by tlie Chief Justice of 
such Courts and, without such limits, by the Local Government. 

Every registrar so appointed may be removed by the Chief Justice 
or Local Government appointing him. 

The registrar of marriages mentioned in section 6 shall, at 
Mfirriage-rei^ister to be all reasonable times, be open for inspection ; 
open for public inspecuou. certified extracts therefrom shall, on ap- 

plication, be given by the registrar on payment to him by the applicant 
of two rupees for each such extract. 

Every such registrar shall be evidence of the truth of the state- 
ments therein contained. 

8A.t Every liegistrar, except the Registrar appointed by the 

TruMmismon of certiOed Chief JoBiice of the High Court of Judic»- 
copies of cortificatca in ture at Bombay, shall, at such intervals as the 

^Birtlis, Governor-Genearl in Council from time to time 
Deaths, and Marriages. directs, send to the| Registrar- General of Births, 

Deaths, and Marriages for the territories administered by the Local 
Government by which he was appointed a true copy certified by him, 
in such form as the Governor- General, from time to time, prescribes, of 
ail certificates entered by him in the said register of marriages since 
the last of such intervals. 


9- Any priest knowingly and wilfully solemnizing any marriage 
Penally for solemnizing contrary to and ill violation of section 4 shall, 
marriage contrary to sec- on couviction thereof, be punished with simple 
^ imprisonment for a term which may extend to 

six months, or with fine which may extend to two hundred rupees, or 
with both. 

10. Any priest neglecting to comply with any of the requisitions 

affecting him contained in section 6 shall, on 
lect of requirements of conviction thereof, be poDished tor every sucn 
section 6. ofiPence with simple imprisonment for a term 

which may extend to three months, or with fine which may extend to 
one hundred rupees, or with both. 

11. Every other person required by section 6 to subscribe or 

o attest the said certificate, who shall wilfully 

subscribe and attest certi- omit or neglect BO to do, snail, on conviction 
thereof, be punished for every such offence 
with a fine not exceeding one hundred rupees. 

• Certain words, which were repealed by Act XIV. of 1870, have been omitted, 
t See. 8A has been inserted by Act VI. of 1886, sec. 31. 
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12. Every pdrson making or signing or attesting any such certifi- 
Penalty for making, &o., ®ate containing a statement \ 9 hi 0 b is false, and 

false oerdflcato. which he either knows gr believes to be false, 

or (Joes not know to be true, shall be deemed to be guilty of the offence 
of forgery as defined in the Indian Penal Code, and shall be liable, on 
conviction thereof, to the penalties provided in section 4G6 of the said 
Code. 

13. Any Registrar failing to enter the said certificate pursuant 
Penalty for not register- Section 6 shall be punished with simple im- 

ing certiScate. priaonment for a term which may extend to 

one year, or with fine which may extend to one thousand rupees, or 
with both. 

14 . Any person secreting, destroying, or dishonestly or fraudu- 

Penalty for B<«-rotinR. altering the said register in any part 

destroying, or uttering re- thereof, shall be punished with i in prison ineut 
8*“^^^*** of either description as defined in the Indian 

Penal Code for a term which may extend to two years, or, if he be a 
registrar, for a term which may extend to five years, and shall also bo 
liable to fine whicl may extend to five hundred rupees. 

JI/.— 0/ Pam Matrimonial Courts. 

15. For the purposes of hearing suits under this Act, a special 

Oonutifcniion of Bi»edal shall be constituted in each of the presi- 

Courts umlor A<5t. deiioy-towus of Calcutta, Madras, and Bombay, 

and in such other places in the territories of the sevi^ral Local Govern- 
ments as such Governments respectively shall think fit. 

16. The Conrt so constituted in each of the presidency-towns 
Parai Chief Mutrimonial shall bo entitled the Parsi (Jhief Matrimonial 

Courts. Court of Calcutta, Madras, or Bombay, as the 

case may be. 

The local limits of the jurisdictitm of a Parsi (^lief Matrimonial 
Court shall be oouterminous with the local limits of the ordinary ori- 
ginal civil jurisdiction of the Uigh (hnirt. 

The Chief Justice of the High Court or such other Judge of tbo 
same Court as the Chief Justice shall from time to time appoint, shall 
be the Judge of such Matrimonial Court, and, in the trial of cases under 
this Act, he shall be aided by eleven delegates. 

17 . Every Conrt so oonstitnted at a place other than a presidency- 

Pariii District Matrimo- entitled the Parsi District Ma- 

aial Coarts. trimonial Court of such place. 

Subject to the provisions contained in the next following section, 
the looal limits of the jurisdiction of such Court shall be coutermiuous 
with the limits of the district in which it is held. 
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Court'seul. 


The Jadge of the principal Conrt of original civil jurisdiction at 
such pla^e shall be the Judge of such Matrimonial Court, and, in the 
trial of cases under this Act, he shall be aided by seven delegates. 

18* The Local Government may from time to time alter the local 

Power to alter territo- jarisdiotion o£ any Parsi District 

rial jiirisdicuon of Discnut Matrimonial Court, and may include within 
such limits any number of districts under its 
goverumeut. 

19. Any district which the Local Government on account of the 

Certair. diatricta within fewness of the Parsi iubabitants, shall deem it 
jurisdiction of Chief Ma inexpedient to include within the jurisdiction 
tnmonml Court. District Matrimonial Court, shall bo in- 

cluded within the jurisdiction of. the Parsi Chief Matrimonial Court 
for the territories under such Local Goverumeut where there is such 
Court. 

20- A seal shall be made for every Court constituted under this 
Act, and all decrees and orders and copies of 
Court seal. decrees and orders of such Court shall be* 

sealed with such seal, which shall be kopt in the custody of the pre- 
siding Judge. 

21. The Local Governments shall, in the Presidency-towns and 
Appointment of dolega- districts subject to their respective Goveru- 
ments, respectively appoint persons to be de- 
legates to aid in the adjudication of cases arising under this Act. 

The persons so appointed shall be Parsis : their names shall bo 
published in the ofticial Gazette ; and thoir number shall, within the 
local limits of the ordinary original civil jurisdiction of a High Conrt, 
be not more than thirty, and iu districts beyond such limits not more 
than twenty. 

Power to apiKiiiit now de- 22- The appointment of a delegate shall 

be for life. 

But whenever a delegate shall die, or be desirous of relinquishing 
bis office, or refuse or become incapable or unfit to act, or be convicted 
of an offence under the Indian Penal Code or other law for the time be- 
ing in force, then and so often the Local Government may appoint any 
other person being a Parsi to be a delegate in bis stead ; and the name' 
of the person so appointed shall be published in the official Gazette. 

23- All delegates appointed under this Act shall be considered to 
Delegates deemed public be public servants within the meaning of the 
servants. Indian Penal Code. 

24* The delegates selected under sections 16 and 17 to aid in the 
adjudication of snits under this Act shall be 
ttnto^wctioxw under the orders of the presiding Judge 

If 40 
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from ihoM appointed under 
MCtiOD 21 . 


of the Court in due rotation from the delegates 
appointed by the Local Government under sec- 
tion 21. ^ 

25* All advocates, vakils, and attorneys-at-law entitled to practise 
Practitioners in Marti- in High Court shall be entitled to practise in 
monial Courts. any of the Conrts oonstitnted under this Act ; 

and all vakils entitled to practise in a District Court shall be entitled to 
practise in any District Matrimonial Court constituted under this Act. 

26* All suits instituted under this Act shall be brought in the 
Court in which snits to Court within the limits of whose jurisdiction 
be brought. the defendaut resides at the time of the in- 

stitution of the suit. 

When the defendant shall at such time have left British India, each 
When defondani, bas left shall be brought in the Court at the place 

British India. where the plaiutifE and defendant last resided 

together. 

Note.— Soo 1. L. R., 16 Bom. 136, noted under soc. 3. 

7 W — Of Matrimonial Sitils^ 

(a) For a Decree of NnlUtt/* 

27* H a Tarsi at the time of his or her marriage was a lunatic or of 
In onao of lunacy or habitually uusouud mind, such marriage may, 
noncal uusounduess. at the instance of his or her wife or husband, be 

declared null and void upon proof that the lunacy or habitual unsound- 
ness of mind existed at the time of the marriage, and still continues. 

Provided that do suit shall be brought under this section if the 
plaintiff shall at the time of the marriage have known that the respond- 
ent was a lunatic or of habitnally nnsouDd mind* 

28- 1q any case in which consummation of the marriage is from 
natural causes impossible, such marriage may, 
at the instance of either party thereto, be de- 
clared to be null and void. 


In case of irapotoncy. 


Notes. 

In March, 1882, the plaintiff and defendant, Parsis, wore married ac- 
cording to the rites and ceremonies of their religion. In October, 1882, the 
plaintiff attained puberty, and for seventeen mouths from that time she 
lived with the defendant in his parents’ house ; but there was no consnm- 
xnation of the marriage. There was no physical defect in either plaintiff or 
defendant, nor any unwillingness in the plaintiff to consummate the marri- 
age ; but the defendant had always emtertained saob hatred and disgnst for 
the plaintiff as to result, in the opinion of the medical experts, in an in- 
curable impotenoy in the defendant as regards the plaintiff. The delegates 
unanimously found, on the evidence, that the consummation of this marriage 
had from its oommenoement been impossible ; because the defendant was 
from a physical cause, namely impotency as regards the plaintiff, unable 
to effect consummation. They also found that there was no collusion or 
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coairance between the parties. Eeldy on this finding, that such impotency 
quoad the plaintiff must be regarded as one of the causes going to make 
consummation of a marriage impossible under section 28 of Act XV of 1865 
there being nothing in the Act to suggest a contrary opinion. The obser- 
vations of Dr. Lnshin^ton and of Lord Watson in 0. v. 3f. (10 A. 0., 171) 
as to impotency quoad luinc and practical impossibility of cosummation, ap- 
proved and followed. — I. L. R., 16. Bom» 639. 

(t.) For a Decree of Dissolution in Case of Absence* 

29. If a husband or wife shall have been continually absent from 

In case of absence for ^*8 wife or husband for the space of se- 

eeveu years. veu years, and shall not have been heard of as 

being alive within that time by those persons who would naturally have 
heard of him or her had he or she been alive, the marriage of such hus- 
band or wife may, at the instance of either party thereto, be dissolved. 

(c.) For Divorce or Judicial Separation* 

30. Any husband may sue that his marriage may be dissolved, and 
On ground of wife', adul- » divorce granted, on the ground that his wife 

tery. has, siuce the celebration thereof, been guilty 

of adultery ; 

and any wife may sue that her marriage may be dissolved and a 
On ground of huBbund’a divorce granted, on the ground that, since-the 
adultery, Ac. celebration thereof, her husband has been guil- 

ty of adultery with a married or fornication with an unmarried woman 
not being a prostitute, or of bigamy coupled with adultery, or of adul- 
tJtery coupled with cruelty, or of adultery coupled with wilful deser- 
tion for two years or upwards, or of rape, or of an unnatural offence. 

In every such suit for divorce on the ground of adultery the plain- 
tiff shall, unless the Court shall otherwise order, make the person with 
whom the adultery is alleged to have been committed a co-defendant, 
and in any such suit by the husband the Court may order the adul- 
terer to pay the whole or any part of the costs of the proceedings. 

Kote.— See I. L. R., 16 Bom. 136, noted under sec. 3. 

31 . If a husband treat his wife with such cruelty or personal vio- 
Ground, of judicial so- lence a3 to render it in the jadgmeDt of the 

paration. Court improper to compel her to live with him, 

or if hie conduct afford her reasonable grounds forapprehendiug danger 
to life or serious personal injury, or if a prostitute be openly brought 
into or allowed to remain in the place of abode of a wife by her own* 
husband, she shall be entitled to demand a judicial separation. 

32. In a suit for divorce or judicial separation under this Act, if 

the Court be satisBed of the truth of the allega. 

Suits for divorce or jq- . ai. i • *. z ** 

dicUl separation. tions contained ID tn© plaint, and 

that the offence therein set forth has not been condoned, and 
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Permanent alimony. 


thfit the hnsband and wife or not collnding together, and 

that the plaintiff has not connived at or been accessory to the said 
offence, and 

that there has been no unnecessary or improper delay in institut- 
ing the soit, and 

that there is no other legal ground why relief should not be grant- 
ed, then and in such case, but not otherwise, the Court shall decree 
a divorce or judicial separation accordingly. 

33* In Buit under this Act for divorce or judicial separation, 
, , if the wife shall not Lave an independent in- 

Alimony pendenfc Zt<c. m i? i 

come sumcieut for her support and the neces- 
sary expenses of the suit, the Court, on the application of the wife, may 
order the husband to pay her monthly or weekly during the suit such 
sum, not exceeding one-fifth of the husband’s net income, as the Court, 
considering the circumstanoes of the parties, shall think reasonable. 

34. The Court may, if it shall think fit, on any decree for divorce 

or judicial separation, order that the husband 
Permanent alimony. f,hall, to the satisfaction of the Court, secure to 

the wife such gross sum, or such monthly or periodical payments of 
money for a term not exceeding her life, as, having regard to her own 
property (if any), her husband’s ability, and the conduct of the parties, 
shall be deemed just, and for that purpose may require a proper instru- 
ment to be executed by all necessary parties, and suspend thepronoun“ 
cing of its decree until such instrument shall have been duly executed^ 

In case any such order shall not be obeyed by her husband, be 
shall be liable to damages at her suit, and further to be sued by any per- 
son supplying her with necessaries, during the time of such disobedi- 
ence, lor the price or value of such necessaries. 

35. In all oases in which the Court shall make any decree or 
Pnymrnt of alimony to order for alimony, it may direct the same to be 

^ife or her truBtoe. either to the wife herself, or to any trustee 

on her behalf to bo approved by the Court, and may impose any terms 
or restrictions which to the Court may seem expedient, and may from 
time to time appoint a new trustee, if for any reason it shall appear 
to the Court expedient so to do. 

((/,) For Bestiintion of Conjugal Rights. 

36* Where a husband shall have deserted, or without lawful cause 
SniLfor roRtitutioii of con- ceased to cohabit with his wife, or where a wife 
jiiRal riplitB. shall have deserted, or without lawful cause 

ceased tocohabit with her hnsband, the party so deserted, or with whom 
cohabitation shall have so ceased, may sue for the restitution of his or 
her conjugal rights, and the Court, if satisfied of the truth of the alle-^ 
gatioDS contained in the plaint, and that there is no just ground why 
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relief should not be granted, may proceed to decree such restitution of 
conjugal rights accordingly. 

If such decree shall not be obeyed by the party against whom it is 
passed, he or she shall be liable to be punished with simplo imprison- 
ment for a term which may extend to one month, or with 6ne which 
may extend to two hundred rupees, or with both. 

Koto. 

A decree for restitution of conjugal rights under the Parsee Marriage 
and Divorce Act is enforceable only in the manner provided in sec. 36 of 
the Act. Such provision is in substitution of, and not in addition to, the 
ordinary remedies provided by sec. 200 of the Code of Civil Procedure.— 

9 Bom. H. C. R., (A. C.) 290. 


37* Notwithstanding anything hereinbefore contained, no suit 
shall be brought in any Court to enforce any 
marriage between Parsis, or any contract con- 
nected with or arising out of any such mar- 
riage, it, at the date of the institution of the 
suit, the husband shall not have completed the 
age of sixteen years, or the wife shall not have completed the age of 
fourteen years. 


No suit to enforce mar- 
riage or contract arioin^ 
onr. of marriacre when hus- 
band under 16, or wife un- 
der 14 years. 


38. lu every suit preferred nnder this Act, the case shall be tried 


Suits with closed doors. 


with closed doors should such be the wish of 
either of the parties. 


39. [Repealed by Act VIL of J870.'} 

40. The provisions of the Code of Civil Procednre shall, so far as 
Civil ProcedureCode ap- the Same may be applicable, apply to suits in^ 

stituted under this Act. 


Note. — See 9 Bom. H. C. R., (A. C.) 290, noted under sec. 36. 

41* In suits under this Act, all questions of law and procednre 
, shall be determined by the presiding Judge; 

tions of law, procedure, aud but the decision ou the facts shall be the deci- 
sion of the majority of the delegates before 
whom the case is tried. 

Note.— See I. L. R., 16 Bom. 136, noted under sac. 3. 

42. An appeal shall lie to the High Court from the decision of 
. ^ any Court established under this Act, whether 

ppea o ig ourt. ^ Chief Matrimonial Court or a District Matri* 
monial Court, on the ground of the decision being contrary to some law 
or usage having the force of law, or of a substantial error or defect in 
the procedure or investigation of the case which may have produced 
error or defect in the decision of the case upon the merits, and on no 
other ground : 
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Provided that such appeal be instiinted within three calendar 
months after the decision appealed from shall have been prononnced. 

43* When the time hereby limited for appealing against any de- 
• cree dissolving a marriage shall have expired, 

lAhwty to parties to qq appeal shall have been presented against 
such decree^ or 

when any such appeal shall have been dismissed, or 
when in the result of any appeal any marriage shall be declared to 
be dissolved, bat not sooner, 

it shall be lawful for the respective parties thereto to marry again, 
as if the prior marriage bad been dissolved by death. 

K . — Of the Children of the Parlies. 


44* In any suit under this Act for obtaining a judicial separation 
or a decree of nullity of marriage, or for dissol- 
^^ ^^*****^*** ^^* ving B marriage, the Court may from time to 
time pass such interim orders and make such 
provision in the final decree as it may deem just and proper, with res- 
pect to the custody, maintenance, and education of the children under 
the age of sixteen years, the marriage of whose parents is the subject 
of such suit, 

and may, after the final decree, upon application by petition for this 
Ordftm ni to custody of purfiose, make from time to time all such 
children after Saul uecroc. orders and provisions with respect to the cus- 
tody, maintenance, and education of such children as might have been 
made by such final decree, or by interim orders in case the suit for ob- 
taining such decree were still pending, 

45. In any case in which the Court sball pronounce a decree of 
Sottlement of wife's pro- divorce or judicial separation for adultery of 
perty for beneSt of uhil- the wife, if it shall be made to appear to the 
Court that the wife is entitled to any property 
either in possession or reversion, the ('curt may order such settlement 
as it shall think reasonable to be made of such property or any part 
thereof, for the benefit of ilie children of the marriage or any of them, 
VI, — Of ife Mode of enforcing Penalties under this Act, 

46« All offences under this Act may be tried by any ofiicer exer- 


CoffniRanoo of offences cisiog the powers of a Magistrate, unless the 
under Act. period of imprisonment to which the offender is 

liable shall exceed that which such officer is competent to award under 
the law for the time being in force in the place in which he is employed. 

When the period of imprisonment provided by this Act exceeds the 
period that may be awarded by such officer, the offender shall be com- 
mitted for trial before the Court of Session. 
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47. If any offence \ 7 bi 0 h by this Act is declared to be panishable 

... ^ _ with fine, or with fine and imprisonment not 

Punishmenfc of offencos i- . iiti. 

under Act, committed ^ith' exceeding SIS months, sbftit 06 Committed OJ 

person within the local limits of the ordi* 
nary original civil jurisdiction of the High 
Court, such offence shall be punishable upon summary conviction by 
any Presidency Magistrate of the place at which such Court is held. 

48* All fines imposed under the authority of this Act may, in case 
- _ , . of non-payment thereof, be levied by distress 

. and sale of the offender s moveable property by 
warrant under the hand of the officer imposing the fine. 

49* In case any such fine shall not be forthwith paid, snob offi- 
Procednre until return C6r may Order the offender to be arrested and 
made to diet roes- warrant. kept iu Safe custody until the retnrn can be 
conveniently made to such warrant of distress, unless the offender 
shall give security to the satisfaction of such officer for his appearance 
at such place and time as shall be appointed for the return of the war- 
rant of distress. 

50* If upon the return of the warrant it shall appear that no safficient 
Impriwnment if no auffi- distress can be had whereon to levy such fine, 
cient diatreea. and the same shall not be forthwith paid, or 

iu case it shall appear to the satisfaction of such officer, by the con- 
fession of the offender or otherwise, that he has not sufficient moveable 
property whereupon such fiue could be levied if a warrant of distress- 
were issued, 

any such officer may, by warrant under his hand, commit the of- 
fender to prison for any term not exceeding two calendar mouths when 
the amount of fine shall not exceed fifty rupees, and for any term not 
exceeding four calendar months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six calendar months in 
any other case, the commitment to be determinable in each of the cases 
aforesaid on payment of the amount of fine. 

VIL — Miscellaneous, 

51* Subject to the provisions contained or referred to in this Act, 
Buiea of Procedure of High Conrt shall make such rulos and 

Parsi Matrimonial Cuurtsto regulations concerning the practice and pro- 
be made by High Court. cedure of the Parsi Chief and District Matri- 
monial Courts in the Presidency or Goveromeot in which such High 
Court shall be established, as it may from time to time consider expe- 
dient, and shall have full power from time to time to revoke or alter 
the same. 

All such rules, revocations, aud alterations, shall bo published in 
the oflkial Gazette. 
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52. The Governor-General of India in Council may inveafc the 
^ ^ • r chief executive officer of any part of British 

Power to iDvegfc chief exe- , ^ . . - 

cutiire officer with powers India Under the immediate^ administration of 

of Local aovernment. Government of India with the powers vest- 

ed by this Act in a Local Government. 

53. This Act shall extend to the whole 
^**^****^‘ of British India. 

Note. — See 1. L. B., 16 Bom. 136, noted under sec. 3. 


SCHEDULE. 


(See section d.) 
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INDIAN DIVOiiOE ACT. 


ACT No. IV. OF 1869. 

Passkd on tuk 26x11 Fkbkuarv 1869. 

Act to amend the law relating to Divorce and Matrimonial 
Causes in India. 


Preamble. 


Short title. 

CumiuuiR'emoQt of Act. 


Whepkas it is expedtecib to amend the law relating to the diroroa 
of persons professing the Christian religion, 
and to confer upon certain Coorta jurisdiction 
in matters iimtrimuuial ; It is hereby enacted as follows 

I. — Preli m i nary , 

1. This Act may be called The Indian 
Divorce Act/’ and shall come into .operation 
on the 6rst day of April 1869. 

2. This Act shall extend to the whole of British India, and (so far 
only as regards British subjects within the 
Kxtent of Act. dominions hereinafter mentioned) to the do- 

minions of Princes and iStutes in India in alliance with Her Majesty. 

Nothing hereinafter contained shall authorise any Court to grant 
K.viet«t of power to <rraut relief under this Act, except in cases where 

relief generally, the petitioner professes the (Christian religion, 

and resides in India at the time of presenting the petition, 

or to make decrees of dissolution of marriage except in the follow* 
nn.i u> niuk<- docrcce of cases: (a) where the marriage shall have 

Qjbbuluuoij, been solemnized in India ; or (//) where the 

adultery, rape, or unnatural crime complained of shall have been /com« 
luitted in India ; or (c) where the husband has, since the solemnization 
id the marriage, exchanged his profession ot Christianity for the pro- 
fession of some other form of religion ; 

. or to make decrees of nullity of marriage 
except in cases where the marriage has been 
solemnized in India. 


and nulliLv. 


Kote. 

The petitioner and the respondent were married while professing the 
Hindu faith and afterwards became converts to Christianity. The petitioner 
subsequently applied for dissolution of the marriage on the ground of 
his wife's adultery. Held that, being a person professing Christianity at 
the time of presenting the petition, he wus entitled to a dissolution of the 
marriage under the provisions of the Indian Divorce ActflV of 1869.) It 
is clear from the provisions of the Native Converts' Marriage Dissolution 
Act (XXI of 1866) that a non-Christiau marriage is not dissolved by tbd 
mere fact of the conversion of one or both of the parties to Christiani|j, 
II 47 
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and muy therefore be dissolved in accordance with the provisions of Act 
IV of 1869,--L L. R., 18 Cal. 262. 

3* Iq this Act, unless there be something 

loterprotation clauBO. i. • ..u u* i -l 

repugnant in the subject or context, — 

(1) *‘High Court^* means, in any Reginatiou province — the Court 
there established under the Act of the twenty fourth and twenty-fifth 
of Victoria, chapter one hundred and four ; 

in the territories for the time being subject to the government of 
the Lieutenant-Governor of the Punjab— the Chief Court of the Punjab ; 

in Burma — the Special Court constituted under the Lower Burma 
Courts Act, 1889,* 

and in any other Non-Regulation Province and in any place in the 
dominions of the Princes and States of India in alliance with Her Ma- 
jesty — the High Court or Chief Court to whose original criminal 
jurisdiction the petitioner is for the time being subject, or would be 
subject if he or she were a European British subject of Her Majesty : 

In the case of any petition under this Act, High Court” is that 
on# of the aforesaid C iurts within the local limits of whose ordinary 
appellate jurisdiction, or of whose jurisdiction under this Act, the hus- 
band and wife reside or last resided together : 

(2) “District Judge” means, in the Uegnlatiou IVovinces — a Judge 
of a priucipal Civil Court of original jurisdiction ; 

in the Non-Regulation Provinces, other than Sindh and the areas 
for the time being comprised within the local limits of the ordinary 
civil jurisdiction of the Recorder of Rangoon and of the civil jurisdic- 
tion of the Court of the Judge of the Town of Maulmaiu— a Commie* 
sioner of a Division ;* 

in Sindh— the Judicial Commissioner of that Province i* 

in the areas aforesaid — the Recorder of Rangoon and the Judge of 
the Town of Maulinain, respectively ; 

and in any place in the dominions of the Princes and States afore- 
said — suoh oflSoer as the Governor-General of India in Council shall 
from time to time appoint in this behalf by notification in the Gazette 
of Lidia, and, in the absence of such ofiScer, the High Court iu the ex- 
ercise of its original jurisdiction under this Act : 

(3) “District Court” means in the case of any petition under tbis 
Act, the Court of the District Judge within the local limits of whose 
ordinary jurisdictiou, or of whose jurisdiction under this Act, the hus- 
band and wife reside or last resided together : 

( D “Court” means the High Court or the District Court, as the 
case may be ; 


• Tbii clttusa aaii baen sabtticutwi by Act Xfl. of 1891, tec. 97 and ech. ti. 
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(5) Minor children’’ means, in the case of sons of native fathera, 
boys who have not oompleted the age of sixteen years, and, in the case 
of daughters of native fathers, girls who have not oompleted the age of 
thirteen years : lu other cases it means unmarried children who have 
not completed the age of eighteen years : 

(6) *4Dcestuous adnltery” means adultery committed by a hnsband 
with a woman with whom, if his wife were dead, he could not lawfully 
contract marriage by reason of her being within the prohibited degrees 
of consanguinity (whether natural or legal) or affinity : 

(7) '' Bigamy with adultery"’ meaiis adultery with the same woman 
with whom, the bigamy was committed : 

(8) “Marriage with another woman” means marriage of any per- 
son, being married, to any other person, during the life of the former 
wife, whether the second marriage shall have taken place within the 
dominions of Her Mnjesty or elsewhere : 

“ Desertion’ implies an abandonment against the wish of the 
person cimrging it : ami 

(10) Property-’ includes, in the case of a wife, any property to 
which she is entitled for an estate in remainder or reversion, or as a 
trustee, executrix, or adniinisti*atrix ; and the date of the death of the 
testator or intestate shall bo deemed to be the time at which any such 
wife becomes entitled as executrrix or administratrix. 


11. — Jurisdiction. 


4. The jurisdiction now exercised by the High Courts in respect of 
divorce a mensa et loro, and in all other causes, 

M'ttrinioni;i1 iuriHrlictioii . , ^ i i n i 

of Hish CourtR to lie ex«i- matters matrimonial, sball be exer- 

ciRHii pubjort to Act. cised by such Courts and by the District Courts 

.xipptioii. subject to the provisions in this Act contained, 

and not otherwise : except so far as relates the granting of marriage- 

licenses, which may be granted as if this Act had not been paalid* 


Note. 

The High Court cannot entertain a suit of a matrimonial nature other- 
wise than as provided by the Indian Divorce Act; and therefore has no 
jurisdiction to make a decree of nullity on the ground that the marriage 
was invalid. Semble . — A marriage celebrated in accordance with the law 
of the domicile of the parties may be valid, althongh it would be invalid 
by the law of the place where the marriage was celebrated. — 13 B. L. 
R,, 109. 

5* Any decree or order of the late Supreme Court of Judicature 
„ at Calcutta, Madras, or Bombay sitting on the 

or orders inade horetoft»ro ecclf^siastical side, or of any of the said Hign 
by Supreme or High Coart. Courts sitting in the exercise of ibeir matri- 
monial jurisdiction, respectively, in any cause or matter matrimonial, 
may be enforced and dealt with by the said High Courts, respectively, 
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Pooding fluiU. 


as hereinafter raeniioDed, in like manDer as if such decree or order had 
been originally made under this Act by the Court so euforcing or 
dealing with the same. 

6. All suits and proceedings in causes and matters matrimonial, 
which, when this Act comes into operation, are 
pending in any High Court, shall be dealtAwith 

and decided by such Court, so far as may be, as if they had been origi- 
nally instituted therein under this Act. 

7 . Subject to the provisionacontained in this Act, the High Courts 

Court to act on principles District Courts shall, in all suits and pro- 

of English, Divorce Court. ceediugs hereunder, act and give relief on prin- 
ciples and rules which, in the opinion of the said Courts, are, as nearly 
as may be, conformable to the principles and rnles on which the Court 
for Divorce and Matrimonial Causes in England for the time being acts 
and gives relief. 

Note. 

Where, in a divoree-Buit, the co-roBpondont ^•M 0 motu filed a written 
staioment only four days before tho heariiijr, and gave notice of it only the 
day before, the High Court refused an application to take it oif the file, 
holding that a party who tenders a written statement of his own accord is 
not bound to present it before the first hearing. — 4 B. L. B., (O. C.) 51. 

8 * The High Court inny> whenever it thinks fit, remove and try 
Kxtr«ordin«r.v juradic doteruline bs a Court of orifriual jurisdic- 

tion of High Court. f ion any suit or proceeding instituted under 

this Act in the Court of any District Judge within the limits of its 
jurisdiction under this Act. 

The High Court may also withdraw any such suit or proceeding, 
and transfer it for trial or disposal to the Court 
of any other such District J udge. 

9 , When any question of law, or usage having the force of law, 
arises at any point in the proceedings previous 
Hofcronce to High Court. bearing of any suit under this Act by a 

District Court or at any subsequent stage of such suit, or in the execu- 
tion of tbo decree therein or order thereon, 

the Court may, either of its own motion or ou the application of 
any of the parties, draw up a statement of the case, and refer it, with 
the Court’s own opinion thereon, to the decision of the High Court. 

If the question has arisen previous to or in the hearing, the District 
Court may either stay such proceedings, or proceed in the case pending 
such referenoe, and pass a decree contingent upon the opinion of the 
High Court upon it. 

If a decree or order has been made, its execution shall be stayed 
uutil the receipt of tbo order of the High Court upon such reference. 


IWor to truiiBfer Buits. 
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Couteutuof petition. 


III. — Dissolution of Slan iage, 

10* Any busbaud may present a petition to the District Court or 
When husband may peti- to the High Court, praying that his marriage 
tiou for dissolution. dissolved, On the ground that bis wife 

has, since the solemnization thereof, been guilty of adultery. 

Any wife may present a petition to the District Court or to the 
When wife may petition High Court, praying that her marriage may be 
for dissolution. dissolved, ou the ground that, since the solem- 

nization thereof, her husband has exchanged his profession of Christi. 
anity for the profession of some other religion, and gone through a 
form of marriage with another woman ; 

or has been guilty of incestuous adultery, 
or of bigamy with adultery, 

or of marriage with another woman with adultery, 
or of rape, sodomy, or bestiality, 

oi‘ of adultery coupled with such cruelty ns without adultery would 
have entitled her to a divorce a inensa et toro, 

or of adultery coupled with desertion, without reasonable excuse, 
for two years and upwards. 

Every such petition ehull state, as distinctly as the nature of th^ 
case permits, the facts on which the claim to 
have such marriage dissolved is founded. 

11. Upon any snch petition presented by a husband, the petitioner 
Adulterer to be ro-irs shall make the alleged adulterer a co-respondent 
iHiudeut. petition, unless he is excused from 

so doing on one of the following grounds, to be allowed by the Court : — 
(1.) — That the respoudeut is leading the life of a prostitute, and 
that the petitioner knows of no person with whom the adultery has been 
committed ; 

(2.) — That the name of the alleged adulterer is unknown to the 
petitioner, although he has made due efforts to discover it ; 

(3.) — That the alleged adulterer is dead. 

.12* Upon any such petition for the dissolution of a marriage, the 
Court to be satisfied of Court shall satisfy itself, so far as it reasonably 
abteuce of t-ollusion. Qjrj]y facts alleged, but also 

whether or not the petitioner has been in any manner accessory to, or 
conniving at, the going through of the said form of marriage, orthe adul- 
tery, or has condoned the same, and shall also inquire into any counter- 
charge which may be made against the petitioner. 

13. In case the Court, on the evidence in relation to any such peti- 
tion, is satisfied that the potitioner’e case has 
not been proved, or is not satisfied that the al- 
leged adultery has been committed, 


Dismissal of petition. 
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or finds that the petitioner has, during the marriage, been acces- 
sory to, or conniving at, the going through of the said form of marri* 
age or the adultery of the other party to the marriage, or has condoned 
the adultery complained of, 

or that the petition is presented or prosecuted in collusion with 
either of the respondents, 

then and in any of the said cases the Court shall dismiss the peti- 
tion. 

When a petition is dismissed by a District Court under this section, 
the petitioner may, nevertheless, present a similar petition to the High 
Court. 

Note. 

The petitioner sned for a divorce ou the ground of his wife’s adultery. 
The adultery was admitted, but the respondent proved that her husband 
hod been guilty of various acts of cruelty towards her, which disentitled 
him to have an unconditional divorce; and claimed on this ground a right 
to a judicial separation with alimony, under sec. 15 of the Indian Divorce 
Act. She was at the time of tlio suit living with the co-respondent. Held 
that the respondent was not entitled to a decree for judicial separation 
with alimony. The (^ourt has discretion under sec. 14 of the Act to refuse 
a decree for divorce ii the petitioner has been guilty of cruelty, although 
the cruelty may have been condoned. Secs. 13, 14, and 15 of the Indian 
Divorce Act commented on. — 3 11. L. E , (0. C.) 136. 

Powor to Court to pro- 14- 1“ Case the Court is satisfied on the 

nouiiutt decree for dissolv- evidence that the case of the petitioner has 
ing marriage. 

and does not find that the petitioner has been in any manner acces- 
sory to, ro oouuiving at, the going through of the said form of marriage, 
or the adultery of the other party to the marriage, or has condoned the 
adultery complained of, 

or that the petition is presented or prosecuted in collusion with 
either of the respondents, 

the Court shall pronounce a decree declaring such marriage to be 
dissolved iu the manner and subject to all the provisions and limitations 
in sections 16 and 17 made and declared : 

Provided that the Court shall not be bound to pronounce such 
decree if it finds that the peiitiooer has, during the marriage, been 
guilty of adultery, 

or if the petitioner has, in the opinion of the Court, been guilty 
of unreasonable delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the raaiTiage, 

or of having deserted or wilfully separated himself or herself from 
the other party before the adultery complained of, and without reason- 
able excuse, 

or of such wilful neglect or misconduct of or towards the other 
party as has conduced to the adultery. 
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No adultery shall be deemed to have been condoned within the 
Goodonation meaning of this Act nnless where conjugal co- 

habitation has been resumed or continued. 

Notes. 

The Courts in India will adopt as a guide, in the exercise of the jndi« 
cial discretion in granting or refusing a decree of dissolution of marriage 
given by sec. 14 of the Indian Divorce Act, the principles laid down in 
English decisions with regard to the corresponding section in the English 
Act (20 A 21 Vic., o. 85, sec. 31). The discretion to be exercised under sec. 
14 of the Indian Divorce Act must be a regulated discretion. The Court 
cannot grant or withhold a divorce on the mere footing that the petiti- 
oner’s adultery is more or less pardonable, or that it has been more or less 
frequent. There must be special circumstances attending the commission 
of such adultery or special features placing it in some category capable of 
distinct statement and recognition in order that the discretion may bo fitly 
exercised in favour of a petitioner. — 8 Bom. H. C. R., (O. C.) 48. 

See 3 B. L. H., (O. C.) 136, noted under sec. 13. 

15* In any snit instituted for dissolution of marriage, if the respon- 

Belief in case of oppoei- opposes the relief sought on the ground, 

lion ou ceruiu grouuds. in case of such a suit instituted by a husband, 
of his adultery cruelty, or desertion without reasonable exense, or, in 
case of soch a suit instituted by a wife, on the ground of her adultery 
and cruelty, the Court may in such suit give to the respondent, on his 
or her application, the same relief to which be or she would have been 
entitled in case be or she had presented a petition seeking such relief, 
and the respondent shall be competent to give evidence of or relating 
to such cruelty or desertion. 

Note. — See 3 B, L. R., (0. C.) 136, noted under sec. 13. 

16. Every decree for a dissolution of marriage made by a High 
Decrees for dissolution Court, not being a confirmation of a decree of 
to be Midi. a District Court, shall, in the first instance, be 

a decree nisi, not to be made absolute till alter the expiration of sncli 
tiiue^ not less than six months iioin the pronouncing thereof, as the 
High Court by general or sprcial order iVoin time to time directs. 

During that period any person shall be at liberty, in such manner as 

the High Court by general or special order 
Collusion. , ... u 

from time to time directs, to show cause why 

the said decree should not be made absolute by reason of the same hav- 
ing been obtained by collusion or by reason of material facia not being 
brought before the Court. 

On cause being so shown, the Court shall deal with the case by 
making the decree absolute, or by reversing the decree nisi, or by re- 
quiring farther inquiry, or otherwise as justice may demand. 

The High Court may order the costs of counsel and witnesses, and 
otherwise arising from such cause being shown, to be paid by the par- 
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ties or ancfa one or more of them as it thinks fit^ inolading a wife if she 
have separate property. 

Whenever a decree nisi has been made, and the petitioner fails, 
within a reasonable time, to move to have such decree made absolute, 
the High Court may dismiss the suit. 

Notes. 

Counsel moved, under sec. 16 of Act IV of 1869, to make absoinfe a 
decree nisi which had been obtained in an ex parte case. There was some 
doubt as to whether the respondent had been sufficiently served with 
notice of the application, and the question arose as to whether the respon- 
dent could come in to show cause against the decree nisi^ it having been 
made against .her. Phear, J. : I am inclined to think that the parties 
against whom the decree was made cannot come in to show cause against 
it. It was only intended that any party other than the parties to a suit 
should do so. I think you are entitled to have the decree made absolute, 
without looking too closely as to whether respondent had sufficient notice. 
—4 B. L. R., (O. C.) 62. 

A wife sued for dissolution of her marriage on the grounds of her 
husband's adultery and cruelty. The respondent did not appear or die an 
answer, and the case was heard cx parte and resulted in a decree nisi being 
passed. Subsequen. ly, and before the decree was made absolute, the res- 
poudeut applied for liberty to intervene under the provisions of cl. (c), sec. 

16 of the Divorce Act, the application being based on affidavits alleging, 
inter alia^ collusion on tho part of the petitioner. Held, following King v. 
King, I. L. R., 6 Bom. 416, that tho respondent could not be allowed to in- 
tervene or be heard when the decree came on to bo made absolute, but that 
the affidavits should bo filed, and that notice should bo given to the peti- 
tioner that tho decree would not be made absolute until the matter set out 
in the affidavits as regarded the collusion hud been cleared up. — I. L. R., 

17 Cal. 570. 

Confirmation of dnoron 17. Every decree for a diBSolution o£ 

for DiiHolntion by District marriage made by a District Judge shall be 
subject to confirmation by the High Court. 

Cases for confirmation of a decree for dissolution of marriage shall 
be heard (where the onmber of the Judges of the High Court is three 
or upwards) by a Court composed of three such Judges, and in case of 
difference the opinion of the majority shall prevail, or (where the num- 
ber of the Judges of the High Court is two) by a Court composed of 
ench two Judges, and in oaae of difference the opinion of the senior 
Judge ebail prevail. 

The High Court, if it think further enquiry or additional evidence 
to be ueoeMary, may direct such enquiry to be made, or such evidence 

to be taken. 


The result of such enquiry and the additional evidence shall be 
certified to the High Court by the District Judge, and the High Court 
nhall thereupon make au order confirmiug the decree for dissolution of 
marriage, or such other order as to the Court seems fit : 
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Provided that no decree shall be confirmed under this section till 
after the expiration of such time, not less than six months from the 
pronouncing thereof, as the High Court by general or special order 
from time to time directs. 

During the progress of the suit in the Court of the District Jadge^ 
any person suspecting that any parties to the suit are or have been act- 
ing in collusion for the purpose of obtaining a divorce, shall be at li- 
berty, in sucli iininner as the High Court by general or special order 
from time to time directs, to apply to the High Court to remove the 
suit under section S, and the High Court shall thereupon, if it think fit, 
remove such suit and try and determine the same as a Court of original 
jurisdiction, and the provisions contained in section 16 shall apply to 
every suit so removed ; or it may direct the District Judge to take snch 
steps in rt*spect of the alleged collusion as may be necessary to enable 
liim to miike u decree in accordance with the justice of the case. 

Notes. 

Act MTV of HOC. 1, ol. 16, does not apply to divorco suits. A de- 
cree (d a Hiijh Courf coutlrmini; tho docn*o by a District J udgo for disso- 
lnti(.*n of man iage reversed, so far as it affected the co-respondent and con* 
dcnniied him in co‘^ts. The circumstances of tho caso took it out of tho 
general rtde not to reverse the concurrent findings of two Courts on a quoS- 
tiuM of -I'J If. li. li., 301. 

See 1. li. it., 18 Cal. *252, noted under sec. 2. 


I F. — Xidiity of Marriage, 


18* Any Im.^hand or wife rniiy present a petition to the District 
r.-titiuM fur (leertM- of Court or to the High Court, praying that his or 
‘h»<y- her marriage may be declared null and void. 


Notes. 

Wlioro the petitioner, a member of tho Church of England, came to 
India aliout the year 1867, his domicile of origin being then English, and 
ill 1871 married the illegitimate si.ster (since deceased) of his second wife 
whom he 8iib.seqnen tly married in 1887, it being uncertain what his domi- 
cile was at the date of his first marriage. Beldf in a suit for nullity of 
marriage, that either tho petitioner carried with him to India tho laws as 
to capacity to marry by which ho was originally governed, or ho was 
governed, by tho law of tho class to which he belonged, and that in either 
case the marriage could not be supported. Lopez, v. Lopez. I. L. R., 12 Cal., 
706, ref erred to and applied. — 1, L. R., 17 Cal. 324. 

See 13 H. L. R., 109, noted under sec. 4. 


Cirouiidu of decree. 


19- Such decree may be made on any of 
the following grounds : — 

(1.) — That the respondent was impotent at tho time of the marri- 
age and at the time of the institution of the suit ; 

(2.) — That the parties are within the prohibited degrees of con* 
sanguinity (whether natural or legal) or affinity ; 
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(S.j^Tbai either party was a lanatic or idoit at the time of the 
marriage. 

(4.) — That the former husband or wife of either party was living 
at the time of the marriage, and the marriage with such former hus- 
band or wife was then in force. 


Nothing in this section shall affect the jurisdiction of the High 
Court to make decrees of nullity of marriage ou the ground that the 
consent of either party was obtained by force or fraud. 

Note. — See I. L. B., 17 Cal. 324, noted under sec. 18. 

20« Every decree of nullity of marriage made by a District Judge 
Conarroation of District shall be Subject to confirmation by the High 
Judge's decree. Court, and the provisions of section 17, clanses 

1, 2, 3, Hud 4, shall, mutatis mutandis^ apply to such decrees. 

21. Where a marriage is annulled on the ground that a former 
Children of annulled husband or wife was living, and it is ndjiidg- 
narrlage. ed that the subsequent marriage was contract- 

ed in good faith and with the full belief of the parties that the former 
husband or wife was dead, or when a marriage is annulled on the ground 
of insanity, children begotten before the decree is made shall be speci- 
fied in the decree, and shall be entitled to succeed, in the same man- 
ner as legitimate children, to the estate of the parent who at the time 
4 }f the marriage was competent to contract. 


V. — Judicial Separation, 


22< No decree shall hereafter be made fora divorce a ei 

loro, but the husband or wife muy obtain a d«- 

Itar to dftoroe for divcrcft r • j* • i i.* .1 

a .^.a «< (oro jbot judici.l <>* judicial Separation, on the ground of ad- 

Hsparaiion obtuinuble by ultery, or crnelty, or desertion without ivason- 
busbaud or wife. excuse for two years or upwards, and such 

decree shall have the effect of a divorce a viensa et torn, under the exis- 
ting law, and such other legal effect as hereinafter mentioned. 


23. Application for judicial separation on any one of the grounds 
AppliosUonforwparation aforesaid may be made by. either husband or 
lotde by petition. wife by petition to the District Court or the 

High Court ; and the Court, on being satisfied of the truth of the state- 
ments made in such petition, and that there is no legal ground why the 
Application should not be granted, may decree judicial separatiou accord- 


ingly. 


24* In every case of a judicial separation under this Act, the wife 


Separated wife deemed 
ftpiuater wiih reenect to af~ 
ier- acquired property. 


shall, from the date of the sentence, and whilst 
the 8oparfitiou''cofatinneB, be considered as uu- 
insvried with respect to property of every des- 
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criptiou inrliich she may acquire^ or \^hich may come to or devolve upon 
her. 

Sucii proptTly may be disposed of by her iu all respects as an 
unmarried woman, uud on her decease the same shall, in case she dies 
intestate, go as the same would have gone if her husband had been 
then dead : 

Provided that, if any snch wife again cohabits with her husband, 
all such property as she may be entitled to when such cohabitation 
takes place shall be held to her separate use, subject, however, to any 
agreement in writing made between herselt and her husband whilst 
Separate. 

25. In every case of a judicial separation under this Act, the wife 
Sepuruteii wif« deein^u wliiUt SO separated, be considered as an 

BimiHKT loi- pnrptwei oi‘ Unmarried Woman for the purposes of contract, 

I'HiicracL and Kiiin^. , .... . . i i • 

^ and wrongs and injuries, and suing and being 

sued in any civil proceeding ; and her husband shall not be liable iu 
respect of any contract, act, or costs entered into, done, omitted, or in* 
curred by her during the separation : 

Provided that, where, upon any such judicial separation, alimony 
has been decreed or ordered to be paid to the wife, and the same is tfok 
duly paid by the husband, he shall be liable for necessaries supplied for 
her use : 

l^rovidcil also that nothing shall prevent the wife from joining, 
at any lime during such separation, in the exercise of any joint power 
given to herself uiid her husband. 

Reversal of Decree of Separation, 

26* Any husband or wife, upon the application of whose wife or 

u..cr««or R(.,mri.ti..n <.b Ijustiand, as the case may be, a decree of judi- 

tmnwti duriiiir jibg^nco ot' ciai Separation has been pronounced, may, at 

reveiueJ. *'**”*^ thereafter, present a. petition to the 

Court by which the decree was pronounced, 
praying for a reversal of such decree, on the ground that it was obtain- 
e<l in ins or her absence, and that there was reasonable excuse for the 
alleged desertion, where desertion was the ground of such decree. 

1 he Court may, on being satisfied of the truth of the allegationn 
of such petition, reverse the decree accordingly ; bat such reversal shall 
not prejudice or affect the rights or remedies which any other person 
would liave had, in case it had nut been decreed, in respect of any debts, 
contracts, or acts of the wife incurred, entered into, or done between thu 
times of the sentence of separation and of the reversal thereof. 

VI, — Protection- orders, 

27. Any wife to whom the fourth sec- 
ticn of the iLdian Saccessica Act, 1865, does 


D«*®rted wife may apply 
to Court for protootiou. 
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not apply, may, when deserted by her hnsband, present a petition to the 
District Court or the High Courts at any time after such desertion, 
for an order to protect any property which she may have acquired or 
may acquire, and any property of which she may have become possessed 
or may become possessed after such desertion, against her husband or 
his creditors, or any person claiming nnder him. 

28 . The Court, if satisfied of the fact of such desertion, and that 
Con ri may grant proiec- the same Was without reasonable excuse, and 
tion-order. the wife is maintaining herself by her own 

industry or property, may make and give to the wife an order protect- 
ing her earnings and other property from her husband and all cre- 
ditors and persons claiming under him. Every such order shall state the 
time at which the desertion commenced, and shall, as regards all per- 
sons dealing with the wife in reliance thereon, he conclusive as to such 
time. 

29 * The husband or any creditor of, or person claiming under, 
Difloharge ur variaiiou if him may apply to the Court by which such or- 

made for the discharge or variation 
thereof, aud the Court, if the desertion has ceased, or if for any other 
reasou it think fit so to do, may discharge or vary the order accordingly. 


30 . If the husband or any creditor of, or person claiming ‘under, 


Liability of liuBbaii<l h«mV.- 
ing wife’rt proporiy uftor 
notice of order. 


the husband, seizes or continues to hold any 
property of the wife after notice of a.ny siudi 
order, he shall he liable, at the suit of the wife 


(which she is hereby empowered to bring), to return or deliver to her 
the specific property, aud also to pay her a sum equal to ilouble its value. 

31 . So long us any such order of protection remains in force, the 


Wife’s Ugal poBiiioii du- wife shall bound be deemed to have been, (lu- 
ring oontiDuanoo of ordoi- |.jng desertion of her, in the like position 


in all respects, with regard to property ami contracts and suing and 
being eued, as she would bo under this Act if she obtained ti decree of 


judicial separatiou. 


VII . — Restitution of Conjnml Riahis. 

32 . When either the husband or the wife has, without reasoii- 
Peliticm for restitution of »hle ex(^nse, withdrawn from the society of the 
conjugal ngUti*. Other, either wife or husband may apply, by 

petition to the District Court or the High (\)urt, for restitution of con- 
jugal rights ; and the Court, ou being satisfied of the truth of the state- 
ments made in such petition, and that there is no legal ground why the 
application should uot be granted, may decree restitution of conjugal 
rights accordingly. 
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33* Nothiug shall be pleaded in answer to a petition for restitu- 
tion of conjugal rights, which wonid not be 
Answoi.to petition. ground for a suit for judicial separation or for 

a decree of nullity of marriage. 

VIIL — Damages and Costs. 

34. Any husband mny, eitlier in a petition for dissolution of roar- 
HiishanU may claim da. ^iage or for judicial separation, or in a petition 
mages from adulterer. to the District Court or the High Court limited 
to such object only, claim damages irotn any person on the ground of 
his having committed adultery with the wife of such petitioner. 

Such petition shaii be served on the alleged adulterer and the wife, 
unless the Court dispenses with such service, or directs some other ser- 
vice to be substituted. 

The damages to be recovered on any such petition shall be ascer- 
tained by the said Court, although the respoudeuts or either of them 
may not a[)pear. 

After the decision has been given, the Court may direct in what 
roantier such damages .shall be paid or applied. 


35. Whenever in any petition presented by a husband the alleg- 
Powor lo Older adulterer ed aduUeror has been made a co-respondent, 
to pay coHtH. and the adultery has been established, the Court 

may order the co-respondent to pay the whole or any part of the costs 
of the proceedings ; 

Provided that the co-respondent shall not be ordered to pay the 
petitioner’s costs— 

(1) if the respondent was, at the time of the adultery, living apart 
from her husband, and leading the life of a prostitute, or 

(2) if the co-respondent had not, at the time of the adultery, reason 
to believe the respondent to be a married woman. 

Whenever any application is made under section 17, the Court, if 
Power to order litigious thinks that the applicant had no grounds or 
interveuor to pay costs. uo sufficient grounds for intervening, may 
order him to pay the whole or any part of the costs occasioned by the 
application. 


JX. — AUmoni/, 

36. in any suit under this Act, whether it be instituted by a hus- 
band or a wife, and whether or not she has ob- 
Alimoin p* n Icnit. life. an order of protection, the wife may 

present a petition for alimony pending the suit. 

Such petition shall be served on the husband ; and the Court, ou 
being satisfied of the truth of the statements therein contained, may 
make such order on the husband for payment to the wife of alimony 
pending the suit as it may deem just : 
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Provided that aliraoDj pending the sait ebuli in no case exceed 
one-fiftb of the basbaud’s average nett iticotue for the three years next 
preceding the date of the order, and shall continue, in case of u decree 
for dissolution of marriage or of nullity of marriage, until the decree is 
made absolute or is contirtned, as the case may be. 

Note* — See I. L. R., 14 Madr. 88, noted under sec. J5 of the Letters 
Patent. 

37* The Uigh Court may, if it think fit, on any decree absolute 
Pow.r to order perm»- declariug a marriage to be dissolved, or ou any 
neui alimony. decree of judicial separutioii obtained by the 

wife, 

and the District Judge may, if he thinks 6t, on the confirmation 
of any decree of his, declaring a marriage to be dissolved, or ou any de- 
cree of judicial separation obtained by the wife, 

order that the husband shall, to the satisfaction of the Court, secure 
to the wife such gross sum of money, or such annual sum of money for 
any term not exceeding her own life, as, having regard to her fortune 
(it any), to the ability of the husband, and to the conduct of the parties, 
it thinks reasonable ; and for that purpose may cause a proper instru- 
ment to the executed by all necessary parties. 

In every such case the Court may make an order on the husband 
Power to ordor moodily {wyment to the wife of such mouihly or 

or weekly paymenti. weekly sums for lier inainteuauco and support 

88 the Court may think reasonable : 

Provided that, if the husband afterwards from any cause becomes 
unable to make such payments, it shall be lawful fur the Court to dis- 
charge or modify the order, or temporarily to suspend the same as to 
the whole or any part of the money so ordered to be paid, and again to 
revive the same order wholly or in pure, as to the Court seems fit. 


Note. 

A husband brought a suit for divorco against bis wife on the ground 
of her adultery ; tho co-respondent appeared in that suit. The respondent: 
appealed on the ground [inter alia) that, ou the evidence, the Court ought 
to have held that the adultery was not proved. Ueld that in that appeal 
the co-respondent vras not entitled to bo heard in opposition to the appeal. 
The Court has power, under sec. 37 of Aot IV. of 1869, to order permanent 
alimony to the wife, when a husband obtains a divorce on the ground of her 
adultery. When the marriage is dissolved on aimount of the adultery of the 
wife, she is uot entitled to have access to the children of the marriage. — 5 
B. L. K , 71. 

38. lu all cases in which the Court makes any decree or order 

Court mny direct p«y- “*»y direct the Same to be 

meut of aliiiiuDy to wife or puid either to the wife herself, or to any trus- 
to her trustee. jq Jjq approved by the Court, 

and may impose any terms or restrictions which to the Court seem ea* 
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pedienty and may from time to time appoint a new trosteoy if it appears 
to the Court expedient so to do. 


A ". — Settle me nts. 

39. Whenever the Court pronounces a decree of dissolution of 
inarriajre OP judicial separation for adultery of 
nier°r“wif^r,,mi«>rry for wife, if it is made to appear to the Court 

benefil of Iiu8band aud that the wife is entitled to any ])roperty, the 
children. ('ourt. may, if it think fit, ordersnch settlement 

as it thiuks reasonable to be made of such property or any part thereof, 
for the benefit of the husband, or of the children of the marriage, or of 
both. 


Any instrument execiite<l pupsuant to any order of the Court at the 
time of or after the pronouncing of a decree of dissolution of marriage 
or judicial separation siiall be deemed valid notwithstanding the exist- 
ence of the disability of coverture at the time of the execution thereof. 


Tiie Court may direct tliat the whole or any part of the damages 
recovered under section 34 shall be settled for 
Poiilenioni of dama„ts. benefit of the children of the marriage, or 

as a provision for the maintenance of the wife*. 


Inquiry into oxistftnre of 
nTite"nujui»iI or jtoai Hur* 
tiul betileniBiiu. 


40. The High Court, after a decree abso- 
lute for dissolution of marriage, or a decree 
of nullity of marriage, 


and the District Court, after its decree for dissolution of marriage 
or of nullity of marriage has been confirmed, 

may inquire into the existence of ante-nuptial or post-niijiiial settle- 
ments made on the parties whose marriage is the subject of the decree, 
and may make such orders, with reference to the application of the 
whole ora portion of the property settled, whetlier for the benefit of 
the husband or the wife, or of the children (if any) of the marriage, or 
of both children aud parents, as to the Court seems fit : 

Provided that the Court shall not make any order for the benefit 
of the parents or either of them at the expense of the children. 

Note. 

A wife brought a suit, for dissolution of marriage on the ground of her 
husband’s adultery and desertion. The desertion took place twenty-four 
years before the suit was brought, and ever since the husband had made 
his wife an allowance. Jjatterly bis circumstances had considerably im- 
proved. The Court gave a decree for dissolution, but in determining the 
Htiitable amount of permanent alimony, it took into consideration the cir* 
ciimstancos of the husband at the time of the desertion, and refnsed to 
give the wife the full advantage of tho present improved circumstances of 
the husband. — 0 B. L. B., An. 103. 
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XL — Guftiody of Children. 

41. In any suit for obtaining h judicial separation the Conrt may 

from time to time, before making its decree, 
™fot.?ldren in make snch interim-orders, and may make such 
i^nit for Bepariition. provision in the decree, ns it deems proper with 

respect to the custody, maintenance, and education of the minor chil- 
dren, the marriage of whose parents is the subject of such suit, and 
may, if it think fit, direct proceedines to be taken for placing such 
children under the protection of the said|Conrr. 

42 . The Court, after a decree of judicial separation, maj', upon 
IWr to tiinko fluch or- application (by petition) for this purpose, 

UwrH iifuir docrwo. make, from time to time, nil such orders and 

provision, with respect to the custody, maintenance, atid education of 
the minor children, the marriage of whose parents is the subject of tlie 
decree, or for placing such children under the protection of the said 
Court, as might have been made by such decree or hy interim-orders 
iu case iho proceedings lor obtaining such decree were still pending. 

Note. 

A petition for judicial separation by a wife contained a statement in 
tho body thereof to th(» elTect tlint the pid.itioner was desirous of having 
the custody of a child horn of tlio maniuge, hut ctontaiiied no jirayer to 
that etToct. Tho respondent appeared and tiled an {msw»‘r to tlm petition, 
in whieh ho expressly iiotieed tliat portion of tho petition. ]\.‘nding tho 
Iioaring of the fietition, an application was made by the petitioner for the 
custody of the child H.i*\ which was oppoHc*d by tlie resjiondent and 

refused. After decree made for judiidal separation, tho respondent not 
appearing at. the licaring, an application was made hy tin? petitioi»er, under 
the provisions of sec. 42 of tho Art, for tlie emstody of tlie child. No notice 
of such application was given to the respondent. Hdd^ tliat it was tho more 
correct procedure, having regard to the provisions of section 42, not to in- 
clude a prayer for tho custody in tho original petition, and that fol- 
lowing tho decision in Horne */’. Horne, 30 L. d. P. and M., 200, and Wil- 
kinson tt. Wilkinson, 30 L. J. P. and M., 200 note, it was unnecessary 
under tho circumstances to give further notice cf the apjdication to the res- 
pondent. Held further on tht< merits that tho petitioner was entitled to tho 
order asked for. — i. 1 j. R., 18 (Jal. 473. 


43. lu any suit for obtaining ii dissolution of marriage or a de- 

^ , cree of iiullitv of marriage instituted in, or re- 

Power to make orderH ns 1 1 • i , i i ' c 

to cuoiudy of c'hildriMi in iiioved to, u Jiigh L'ourt, the Lt'urt may Ironi 

diBsoliitiou or time to time, bef<»re making its decree absolute, 
or its decree (as tho case may he), make sueli 
interim-orders, and may make such provision iu tho decree absolute or 
decree, 


and in any such suit institnted in a District (\)nrt, tho t'^oiirt may 
from time to time, before its decree is ooniirined, make such interim- 
orders, and may make such provision on such confirmation, 
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aa the High Court or District Court (as the cnse may be) deems 
proper with respect to the custody, luaiuteuauce, and education of the 
uiioor children, the raarringe of whose parents is the subject of the suit ; 

and may, if it think fir, direct proceedings to be taken for placing 
such children under the protection of the Court. 

„ , , . 44, The High Court, after a decree ab- 

Po»rer to make such or . . - 

flerH nfier decioe or con. Solute for dissolution of inamuge ora decree 

hrioMiiou. nullity of marriage, 

and the District Court, after a decree fur dissolution of marriage 
or of nullify of marriage has been confirmed, 

may, upon application by petition for the purpose, mnke from time 
to time all such orders and provisions, with respect to the onstody, main- 
tenance, and education of the minor children, the marriage of whose 
paretu.s was the subject of tiie decree, or for placing such children 
under the protection of the Court, as might, liuve been made by 
such decree abaoiute or decree ;hs the case may or by such interim- 
orders as aforesaid. 

A' I /. — ' P raced u re . 

45. fi) tiie provisions herein contained, all proceedings 

under this Act between party and party shall 

Code of Civil Prorodnro he regulated by the Code of Civil Proce- 
to jipplv. ^ 

dure. 

46. The forms set forth in the schedule to this Act, with such 

V.>rmp of petitions and Variation as the circumstances of each case re- 

fttaiHineiite. quire, may he used for the respective purposes 

mentioned in such sciieduln. 

47. Every petition under this Act for a decree of dissolution of 

„ marriage, or of nnllitv of marriage, or of ludi- 

Stamp on petition. ^ , , . . 

cial sepjiration,' shall**' state that there is not 

Petition to state absence any collusion or connivance between the peti- 
of collueion. tioner and the other party to the marriage. 

The statements contained in every petition under this Act shall be 

veriBed by the petitioner or some other com* 
Statemonts to be verified. ^ j i r 

petent person in manner required by law for 

the verification of plaints, and may .at the bearing be referred to as evi- 
dence. 

43* When the husband or wife is a lunatic or idiot, any suit under 

Suinoo behalf of luna- this Act (other than a snit for restitution of 
tics. conjugal rights) may be brought on faiaorher 

behalf by the committpe or other person entitled to his or her custody* 


• Ceriain worda, which were repealed bj Act VII. of 1S70, have beeu omitted. 
II 49 
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49 . Where the petitioner is a mioor^ be or she shall sne by his or 
her next friend to be approved by the Court ; 
Salte by nainorf. petition presented by a minor under this 

Act shall be filed until the next friend has undertaken in writing to be 
answerable for costs. 


Snob undertaking^ shall be filed in Court, and the next friend shall 
thereupon be liable in the same manner and to the same extent as if 
he were a plaintiff in an ordinary suit. 


50* Every petition under this Act shall be served on the party to 
be affected thereby, either within or without 
Serrloe of petition. British India, in such manner as the High 

Court by general or special order from time to time directs : 

Provided that the Court may dispeuae with such service altogether 
in case it seems necessary or expedient so to do. 

51. The witnesses in all proceedings before the Court, where their 
atceniiance can bo bad, shall be examined or- 
Modeof taking eridence. ^lly, and any party may offer himself or herself 

as a witness, and shall be examined, and may be cross-examined and 
re^rXiituined, like any other wiluess : 

Provid* d that the parties shall be at liberty to verify their res- 
pective cases in whole or in part by affidavit, but so that the deponent 
in every such affidavit shall, on the appllcatioii of the opposite party, 
or by direction of the Court, be subject to be cross examined by or ou 
behalf of the opposite party orally, and after such cross-examinatiou 
maybe re-examined orally as aforesaid by or ou behalf of the party 
by whom such affidavit was filed. 

52* Ou any petition presented by a wife, praying that her xuar- 
^ , u u j riage may be dissolved by reason of her bus- 

mad wife to give ovulenoe buiiu having been guilty 01 adultery coupled 
Mto oruelty or denertion. cruelly, or of adultery coupled with de- 

sertion without reasonable excuse, the husband uuJ wife respectively 
shall be ootnpeteut and compellable to give evidence of or relating to 
■ttuh cruelty or desertion. 

53* The whole or any part of aiiv proceeding under this Act may 

be heard, if the Court thiuks fir, with closed 
Powtr to close doors. , 


54 . The Court may from time to time adjourn the hearing of any 
petition under this Aj", and may require fur- 
Power to adjourn. ther evidence thrivoxi if it sees fit .80 te do. 


• Cer(rt?ri which werw.rej eah d by Ajt Vll. ut 1870, have been ouiiiLed. For 

Ooart Fee, see uv>w Ko. 7 of Sch. 11 of th;it Aci, 
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55. All decrees and orders made- hj Ihe Court in any suit or 
„ . X . proceediojj under this Act shall be euforoed 

Enforcemeot of aod 8p- ^ ^ , , - • i i-i- 

pMia from orders aud de- and may be appealed from, in the like manner 

as the decrees aud orders of the Court made 
in the exercise of its or ori^rinal civil jurisdiction are enforced and may 
be appealed from, under the laws, rules, and orders tor the time be* 
ing in force : 

Provided that there shall be no appeal from a decree of a District 
Judge for dissolution of marriage or of nnllity of marriage ! nor from 
the order of the High Court confirming or refusing to con&rm such 
decree. 


Ko appeal na to costs. 


Provided also that there shall be no ap- 
peal on the subject of costa only. 


56- Any person may appeal to Her Majesty in Council from any 
Appeal t o gaeen in decree (other than a decree nm)or order nnder 
Cooncii. this Act of a High Court made on appeal or 

otherwise, 

and from any decree (other than a decree nisi) or order made in 
the exercise of original jurisdiction by .Judges of a High Court or of 
any Division Court from which an appeal shall not lie to the High Conrt* 
when the High Court declares that the case is a fit one for appeal 
to Her Majesty in Council. 


XI TL — Remarriage. 

57. When six months after the date of an order of a High Gonrt 
Liberty topartiei to roar- confirming the decree for a dissoIntioD of mar- 
ry again. riage made by a District Judge have expired, 

or when six months after the date of any decree of a High Court 
dissolving a marriage have expired, and no appeal has been presented 
against snch decree to the High Court in its appellate jurisdiction, 
or when any such appeal has been dismissed, 
or when in the result of any such appeal any marriage is declared 
to be dissolved, 

bnt not sooner, it shall be lawful for the respective parties to the 
marriage to marry again as if the prior marriage bad been dissolved by 
death : 


Provided that no appeal to Her Majesty in Conncil has been pre- 
sented against any snch order or decree. 

When snch appeal has been dismissed, or when in the result there- 
ol th4» marriage is declared to be dissolved, but not sooner, it shall be 
lawful for the respective parties to tbe marriage to marry again as if 
the prior marriage had been dissolved by death. 
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58- No ctergJ^inaD ioi Holy Orders of the* Gbnrch of fiogland* shall 
J{.gli.h clerKT-maa not compelled to solemnize the marriage of 
cotnpeiiod to Bolemnize auj ^^086 former marrifige has beend 18- 

ced^^r^ad^ceryT^”* ***^*^*^" solved on the ground of bis or her adulter; , or 
sh^il be liable to any suit, penalty, or censure for 
dolemuizing or refusing to solemnize the marriage of any such porous. 


59* When any minister of any church or chapel of the said^ church 
Englitb minWer r«f». "fases to perform such msrriage-service bet- 
fins to perform ceremony Ween any persoUB who but for such refusal 
topermitateofbU obnroh. j entitled to have the same service per- 


formed in snch church or chapel, such minister shall permit any other 
minister in Holy Orders of the said church, entitled to officiate within 
the diocese in which such church or chapel is situate, to perform such 
marriage- service in such church or chapel. 


XIV — Miscellaneotts, 


60« Every decree for judicial separation or order to protect pro- 
^ pertv, obtained by a wife under this Act, shall. 

Deor««forBepar»tinn rr ^ j j r u 3 u i a 

S roteotion-order vnlid tn until reversed or discharged, be deemed valid, 

dwnlintj with so far US necessarv, for the protection of any 
wifoboforerevorsAl. , . " ’ , _ ^ ^ 

person dealing with tne wife. 

No reversal, discharge, or variation of snch decree or order shall 
affect any rights or remedies which any person would otherwise have 
had in respect of any contracts or acts of the wife entered into or done 
between the dafes of such decree or order, and of the reversal, dis- 
charge, or variation thereof. 

All persons who in reliance on any snch decree or order make any 
payment to, or permit any transfer or act to be 
Indemnity oi pereouf made or done by, the wife who has obtained the 
Witboot wwald same, shall, notwithstanding such decree or 

of decree or protection- order may then have been reversed, discharged, 
or varied, or the separation of the wife from 
her husband may have ceased, or at some time since the making of the 
decree or order been discontinued, be protected and indemnified as if, 
at the time of snob payment, transfer, or oilier act, snch decree or 
order were valid and still subsisting withont variation, and the separ- 
ation had not ceased or been discontinued, 

unless, at the time of the payment, transfer, or other aci, snch. per- 
sons had fiotiee of the reversal, discharge, or variation of the decree 
or order, or of the cessation or discontinuance of the separation. 

61. After ibis Act comes into operation, no person competent to 
lUr of puib for criminal present a petition under sections 2 and 10 shall 
ebovetnAtioa. maintain a suit for criminal conversation with 

his wife, 

• Cerum word^hichlwe rcpealed'by Act Xll. of 1873. have bm omitted. 
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62* The High Court Bball make such rules under this Act as 

Power to make rules. consider expedient, and 

may from timeio time alter nudadd to the same: 

Provided that sneh rules, alterations, and additions are consistent 
with the provisions of this Act apd the Code of Civil Procedure. 

All each rules, alterations, and additions shall be pubiiahed in tho 
local ofiScial Gazette. 


SCHEDULE OF FORMS. 

No. 1.— Petition by bcsuand fob a dissolution of makkiagk with 

DAMAGES AOAINST CO- BESPONDKNT, BY REASON OK ADULTE.*tY. 

(See sections 10 and 34,) 

In the (High) Court of 

To the Hou’ble Mr- Justice [or To the Judge of ]. 

The day of 18 . 

The petition of A B of 

Showeth, 

1. That your petitioner was, on the day of one thousand 

eight hundred and , lawfully married to C B, then C D, spinster, 

at .• 

2. That, from his said marriage, your petitioner lived and cohabit- 
ed with his said wife at and at , in , and lastly at 

, in , and that your petitioner and his said wife have had issne 
of thoir said marriage, floe children, of whom two sons only survive, aged 
respectively twelve and fourteen years. 

3. That, daring the three years immediulelj preceding the day 

of one thousand eight hundred and , XY was constant- 

ly, with few exceptions, residing in the house of your petitioner at 

aforesaid, and that, on divers occasions during the said period, the dates 
of which are unknown to your petitioner, the s^id C B in your petitioner’s 
said house committed adultery with the said X Y. 

4. That no collusion or connivance exists between roe and my said 
wife for the purpose of obtaining a dissolution of our said marriage or for 
any other purpose. 

Your petitioner, therefore, prays that this (Hon’ble) Court will 
decree a dissolution of the said marriage, and that the said 
XY do pay the sum of Rupees 5,000 as damages by reason 
of his having committed adultery with your petitioner’s said 
wife, such damages to be paid to your petitioner, or'otber- 
wiso paid or applied as to this (Hon’ble) Court seems fit. 

(Sigi^) A B. 

Form of Verification, / 

I, A B, the petitioner named in the ab^ petition, do declare that 
what is stated therein is true to the best of jby information and belief. 


•If tbe muTiage was solemoued out of Ipitfia, the adultery must be ahown to have 
been committed in India. .yr 
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No. 2 , — Respondent’s statement in answer to No. 1. 

In the Court of the dny of . 

B(itwccn A B, petitioner, 

C B, respondent, and 
X Y, co-respondent. 

C B, the respondent, by D E, her attornry [or vakil], in answer to 
the petition of A B, says that she denies that she has on divers or any oc- 
casions committed adultery with X Y, as alleged in the third paragraph 
of the said petition. 

Wherefore the respondent prays that this (Hon’ble) Court will reject 
the said petition. 

(Signed) C. B. 

No. II. — Co-respondent’s statement in answer to No. 1. 

In the (High) Court of The day of 

Between A B, petitioner, 

C B, respondent, and 
X Y, co-respondent. 

X Y, the co-respondent, in answer to the petition filed in this cause, 
saiih that he denies .nat he committed adultery with the said C B as al- 
leged in the said petition. 

’Wherefore the said X Y prays that this (Hon’ble) Court will re- 
ject the prayer of the said petitioner, and order him to pay 
the costs of and incident to the said petition. 

(Signed) X Y. 


No. 4. — Petition for Dkcrkk of Nullity of Marriage. 

(•See section 18.) 

In the (High) Court of 

To the Hon’blo Mr. Justice [or To the Judge of ]. 

The day of 18 . 

The petition of A B, falsely 
called A D. 

Showitb, 

1. That on the day of , one thousand eight hundred and 
, your petitioner, then a spinsfer, eighteen years of age, was married 

in fact, thongh not in law, to C D, then a bachelor of about thirty years 
of age, at [someplace in India}, 

2. That from the day of , one thousand eight hundred and 

, until the month of , one thousand eight hundred and , your 

petitioner lived and cohabited with the said C D, at divers places, and 
particularly at aforesaid. 

3. That the said 0 D has never consummated the said pretended 
marriage by oarnal copulation. 

4. That, at the time of the celebration of your petitioner’s said pre- 
tended marriage, the said C D was, by reason of his impotency or malfor- 
mation, legally incompetent to enter into the contract of marriage. 

5. That there is no collusion or connivance between her and the said 
C D with respect to the subject o£ this suit. 
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Yoar petitioDer therefore prajs that this (Hon’ble) Court will de- 
clare that the said marriage is nail and void. 

(Signed) A B. 

Form of Verification : eee No. i. 

No. 5.— Petition* by wife for judicial separation* on the qround of her 

husband’s adultery. 

{See Section 22.) 

In the (High) Coart of 

To the Hon’ bio Mr. Justice [or To the Judge of • ]. 

The day of 186 . 

The petition of C B, of , tho wife of A B. 

Sheweth, 

1. That on the day of , one thousand eight hundred and sixi^ 

, your petitioner, then G D, was lawfully married to A B at the 
Charoh of , in tho 

2. That, after her said marriage, your petitioner cohabited with tho 
said A B at , and at , and that yuur petitioner and her said has- 
band have issue living of their said marriage, three children, to wit, Ao., Au. 

3. That on divers occasions in or about tho months of August, 8ep* 

iember, and October, one thousand eight hundred and sixty , the said A B, 
at , aforesaid, cornniitted adultery with E F, who was then living iu 

the service of the said A B aud your petitioner at their said residenco 
aforesaid. 

4. That on divers occasions in tho months of October, November, and 
December, one thousand eight hundred aud sixty , the said A B, at , 
aforesaid, cornniitted adultery with Q H, who was then living in the service 
of tho said A B and your petitioner at their said residence aforesaid. 

5. That no collusion or coniiivanco exists between your petitioner aud 
the said A B with respect to the subjt^ct of the present suit. 

Your petitioner tliercforo prays that this (Hon’blo) Coart will de- 
cree a judicial sepat at ion to your petitioner from her said 
husband by reasou of bis aforesaid adultery. 

(Signed) C B. 

Form of Verification ; see No. 1, 

No. 6 . — Statement in Answer lo No. 6. 

In the (High) Court of B against B. 

The day of 

The respondent, A B, by W Y, his attorney [or'vakil] saith, — 

1. That he denies that ho committed adultery with E F, as in tho 
third paragraph of tlie petition alleged. 

2. That the pefiMoner condoned the said ad;iltery with E F, if any. 

3. Tiiat I'iO ut.iiies that he committed adultery with G U, a.n in the 
fourth paragraph of the petition alleged. 

4. That the petitioner condoned the said adultery with G II, if any, 

VVheiefore this respondent prays that this iHou’ble) 

Court will xejeot the piav-r of the said petitiuj 

^Signed) A B. 
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No. 7. — Statement in reply to No 6. 

la tbe (High) Coort of B against 

The day* of 

The petitioner, C B, by her attorney [or vakil], says — 

1. That she denies that she condoned the said adultery of the res- 
pondent with E F, as in the second paragraph of the statement in answer 
alleged. 

2. That, even if sho had condoned the said adultery, the same has as 
been revived by the subsequent adultery of the respondent with G H, ^s 
set forth in the fourth paragraph of the petition. 

(Signed] C B. 

No. 6.— Petition for a judicial separation hy reason or cruelty. 
(iSee Section 22.) 

In the (High; Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of ^ 1S6 . 

The petition of A B (wife of C B) of 
Skewrth, 

1. That, on the day of , one thousand eight, hundred 

and , your petitioner, then A D, spinster, was lawfully married to C 

B at 

2. That, from her said marriage, your petitioner lived and cohabit- 
ed with her said husband at until the day of ‘one 

1 ; thousand eiglit hundred and , when your petitioner separated from 

litir said husband as hondiiatter more particularly mentioned, and that your 
petitioner and her 'Suid husband have had no issue of their said marriage. 

3. That, from and shortly after your petitioner’s said marriage, the 
said C B habitually condiK^ted himstdr towards your petitioner with groat 
harshness and cruelty, frequently abusing her in the coarsest and most iu- 
Hulting language, aud bcaiiiig her with his fists, with a cauo, or with some 
other weapon. 

4. That, on an evening in or about the month of , one thousand 
eight hundred and , the said C B, in the highway, and opposite to the 
house in which your petitioner and the said C B, wore then residing at 
aforesaid, endeavoured to knock your petitioner down, and w.is only pre- 
vented from so doing by the inter ference of F D, your potiiioiuVs brother. 

5. That Buhseqnently, on the same evening, t))e said C B in bis said 

house at aforesaid struck your p: litioimr with bis clenched fist a 

violent blow on her face. 

0. That on one Friday night in the month of , one thousand 

eight hupdred aud , the said G U, in , without provocation, 

thi*ew a knife at your potiiiouer, thereby iuflictiog a severe wound on 
her right ijiand. 

7. That on the afternoon of the day of ,one thousand 

eight hundred and , your petitioner, by reason of the great and con- 

tinued cruelty practised towards her by her said husband, with assistance 
withdrew from the house of her said husbaud to tbe house of her father at 
: that from and after tbe said day of , one thousand eight 

hundred aud , your petitioner hath lived separate and apart from her 

said husband, and hath never returned to his house or to cohabitation with 
him. 
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8. That there is oo collasion or conni ranee between jonr petitioner 
and her said hasband with respect to the sabjeot of the present suit. 

Your petitioner, therefore, prajs that this (Hon’ble) Court will 
decree a judicial separation between jour petitioner and the 
said C B, and also order that the said C B do pay i he costs of 
and incident to these proceedings. (Signed) A B. 

Form of Verification : see No, /. 


No. 9 . — Statement in answer to No. 8. 

In the (High) Court of the day of 

Betweeu A B, petitioner, and 
C D, respondent. 

C B, the respondent, in answer to the petition filed in this cause, by W 
F, his attorney [or vakil], saitb that he denies that he has been guilty of 
orueltj towards the said A B, as alleged in the said petition. 

^ (Signed) 0 B. 

No. 10.— Petition fob bitersal op decreb or separation. 

(See eection 24.) 

Id the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of 

The day of 186 . 
The petition of A B, of . 

Sbewetb, 

1. That your petitioner was, on the day of , lawfully 

married to ^ 

2. That on the day of , this (Hon’ble) Court, at the petition 
of , pronounced a decree affecting the petitioner to the effect follow- 
ing, to wit, — 

[Hers set out the decree.] 

3. That such decree was obtained in the absence of your petitioner 

who was then residing at . ' 

[State facte tending to ehow that the petitioner did not know of the pro* 
yedin^e ; and, further^ that had ho known he might have offered a sufficient de* 


or 

That there was reasonable ground for your petitioner leaving his said 
wife, for that his said wife. 

Here state any legal grounds justifying the petitioner's separation from 
hu trt/e.J 

Tour petitioner, therefore, prays that this (Hon’ble) Court will re- 
verse the said decree. 


Form of Verification : see No. 1. 


(Signed) A B. 


No. 11. — Petition for Protection. order. 

(See sectiofi S7.) 

In the (High) Court of 

To the Hon’ble Mr. Justice for To the Judge of i 

The day of 186 . 
The petition of C B, of 
The wife of A B. 


XI 50 
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SveWffTH, 

That on tbe daj of ahe was lawfully married to A B, 

at . 

That ftho lived and cohabited with the said A B for years 

at , and also at .and bath had children, issue of her said 
marriage, of whom aru now living with tbo applicant, and wholly 

dependent upon her earnings. 

That, on or about , the said A B, without any reasonable cause, 
deserted the applicant, and hath ever since remained separate and apart 
from her. 

That, since tbe desertion of her said liusband, the appllicant bath main* 
tainod herself by her own industry [or on her own property, as the case may 
4e], and hath thereby and otherwise acquired certain property consisting of 
[here state tjvnnalhj the nature of the property"]. 

Wherefore she prays an order for the protection of her oarningB 
and property ai'quired since the said day of , from the 
said A JB, aud from all creditors and persons claiming under 
him. (Signed^ C B. 


No. 12. — PKVniON FOR ALIMONY PENDINO THE SUIT. 

(See section 36.) 

Id the (High) Court of B against B. 

To the Hou*ble Mr. Justice [or To the Judge of ], 

The day of 18G 
The petition of C B, the lawful wife of A. B. 

Shiwetb, 

1. That the said A B has for some years carried on the business of 
, at , and from such basiuess derives tbe nett annnal income of 

from Rs. 4,000 to 5,000. 

2. That the said A B is possessed of plate, fnrnitnre, linen, and other 
effects at his said bouse aforesaid, all of which he acquired in right 
of your petitioner as his wife, or purchased with money he acquired through 
her, of tho valne of Rs. 10,000. 

(3] That the said A B is entitled under the will of his father, snbjeot 
to the life^interest of bis mother therein, to property of tbe value of Rs. 5,000 
or some other considerable amount.* 

Your petitioner, therefore, prays that this (Hon'ble) Court will de- 
cree such sum or sums of money by way of alimony, pending the 
suit, as to this (Hou’ble) Court may seem meet. 

(Signed) C B. 

Form of Verification : see No. i. 


No. 13.--Statement in answer to No. 12. 

In tbe (High) Court of B against B. 

A B, of , the above-named respondent, in answer to the 

petition for alimony, pending the suit, of C B, says — 

1. In :iTj8wer to the first paragraph of the said petition, I say that I 


• Tho petitioDor should state her husband's iuoome as accurately as possible.] 
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have for the last three jears carried on the huaineas of ^ at 

, and that, from saoh buainees, I have derived a nett annual inoome of 
Be. 900, but less than Re. 1,000. 

2. In answer to the second paragraph of the said petition, I saj that 

I am possessed of plate, farnitnre, linen, and other chattels and effects at 
niy said house aforesaid, of the value of Rs. 7,000, but, as I verily 

believe, of no larger value. And I say that a poition of tho said plate, 
furniture, and other chattels and effects of the value of Rs. 1,500, belonged 
to my said wife before our marriage, but the remaining portions thereof 
I have since purchased with ray own monies. And I say tlmt, save as here- 
in before set forth « I am not possessed of tho plate and other effects as alleg- 
ed in the said paragraph in the said petition, and that I did not acquire 
the same as in the said petition also mentioned. 

3. I admit that 1 am entitled under the will of my father, subject to 
tho life-interest of my mother therein, to property of the value of Rs. 5,000, 
that is to say, I shall bo entitled under my said father's will, upon the 
death of my mother, to a legacy of Rs. 7,00U out of which I shall have to 
pay to my father's executors the sum of Es. 2,000, the amount of a debt 
owing by me to his estate, and upon which debt 1 am now paying interest 
at the rate of five per cent, per annum. 

4. And, in further answer to the said petition, I say that I have no 
income whatever except that derived from my aforesaid business, that such 
income, since ray said wife left me, which she did on the day of 

last, has been considerably diminished, and that such diminution is likely 
to continue. And I say that, out of ray said income. I have to pay the 
annual sum of Rs. 100 for such interest as aforesaid to my late father's 
executors, and also to support myself and my two eldest children. 

,5. And, in further answer to the said petition, I say that, when my 
wife left ray dwelling-house un the day of last, she took with 

her, and has ever since withheld and still withholds from me, plate, watches, 
and other effects in the second paragraph of thi.s my answer mentioned, of 
the value of, as I verily believe, Rs. 800 at the least ; and I also say that, 
within five days of her departure from my house as aforesaid, my said wife 
received bills due to me from certain lodgers, of mine, amounting in the 
aggregate to Rs. , and thatsho has ever since withheld and still 

withholds from me the same sum. 

(Signed) A B. 


No 14.— UnDKRTAKIXG by minor’s next FRIKSU 10 BE ANSWERABLE 
FOR KESrONDEXl's COSTS. 

(See section 49.) 

Ir. the (High) Court of 

I, the undersigned A B, of , being the next friend of C D, who 

is a minor, and who is desirous of filing a petition in thi.s Court, under the 
Indian Divorce Act against D D of , hereby undertake to be responsiblo 
for the costs of tho said D IJ in such suit, and that, if the said C D fi^il to 
j)ay to the said D D when and in such manner as the Court shall order all 
such costs of such suit as t he Court shall direct him [or her] to pay to the 
said D D, 1 will forthwith pay tho same to the proper officer of this Court. 

Dated this dey of 186 


(.Signed) A B. 
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BRAHMO MARRIAGE, 


ACT No. III. OF 1872. 


Passxd on teb 22nd Mabch 1872. 


. An Act to provide a form of Marriage in certain Oaeee. 

Whbbcas it it eipedient to provide a form of mtrriage for pertoos 
who do not profets the Obrittian, Jewiah, 
Hindu, Muhammadan, Parsi, Bnddbiat, Sikh* 
or Jaiua religion, and to legalise certain marriages the validity of 
which is donbtfnl ; It is hereby enacted as follows 


Prsamble. 


Lootl «tieni. 
Oonnianoemoni. 


la This Act extends to the whole of Bri- 
tish India^ and shall come into force on the 
passing thereof. 


2o Marriages raaj be celebrated under this Act between persona 

Conaition. upon which ““‘‘I*" professes the Christian or the 

ynsrHase under Act iSay 'Tewieh, or the Hindu or the MuhamnQadaOf or 
bs celebrated. Parsi or the Buddhist, or the Sikh or the 

Jaina religion, upon the following conditions 


(1) ......Heither party must, at the time of the marriage, have a 

husband or wife living : 

(2) .— -The man must have completed his age of eighteen years, and 
the woman her age of fourteen years, according to the Gregorian cal, 
eodar, 

(8).—- Each party must, if he or she has not completed the age of 
iwenty«one years, have obtained the cousent of bis or her father or 
guardian to the Marriage : 

(4),.^The parties most not be related to eaoh other in any degree 
of oonsangninity or affinity which would, according to any law to which 
either of them is subject, render a marriage between them iliegah 

lit Proviso. — No fiucb law or custom, other than one relating to 
coDsangniniiy or affinity, shall prevent them from marrying. 

2nd Proviso . — No Uw or oastom as to consanguinity shall prevent 
them iroui marrying, unless a relationship oan be traced between the 
parties through some common ancestor, who stands to each of them in 
n nearer relationship than that of greac-great-grand-father or great* 
great- grand- mother, or unless one of the parties is the lineal ancestor, 
or the brother or sister of some lineal ancestor, of the otheru 


3* The Local Government may appoint one or more Registrars 
Appointineaiot marriage «oder this Act, either by name or as holding 
EegieurarB. any office for the time being, for any portion 

of the territory snbjeci to ite administration. The officer so appointed 
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SiCl.4-7.]l 


iball be called ‘ Begistrar of IfarriagM coder Act 111. of 1872,’ and in 
bereinafter referred to as ’ the Registrar.’ The portion of territoi 7 for 
whioh anjr sncfa officer is appointed shall be deemed bis distriot. 


4 . When a marriage is intended to be solemnised under this Aot, 


One of the parties to in< 
tended marriage to giee 
Botioe to Registrar. 


one of tbe parties must give notice in writing 
to the Registrafi before whom it is to beaolem* 
nized. 


The Registrar to whom such notice is given must be the Regis* 
trar of a district within which one at least of the parties to tbe marri- 
age has resided for foorteeo days before sooh notice is given. 

Snob notice may be in tbe form given in the first sobedale to this 

Act 

5 . The Begistrar shall file all sooh notices and keep them with 

... . ... 1.1 .1 the records of bis office, and shall also forth- 

Notice to be filed and , . 

copy entered in the Marri- With enter a true copy of every soon notice m 

age Nolioe Book. ^ book to be for that purpose famished to him 

by the Government, to be called the Marriage Notice Book under 
Act 111. of 1872/’ and such book shall be open at all reasonable times,, 
without fee, to all persona desirous of inspecting the same. 

6 . Fourteen days after notice of an intended marriage baa been 

given under section four, such marriage may 
Objection to naarnage. solemnized, unless it lias been previously 

objected to in the manner hereinafter meniioned. 

Any person may object to any such marriage on the ground that it 
would contravene some one or more of the conditions prescribed in 
clauses ( 1 ), ( 2 ), (3), or (4) of section two. 

The nature of tbe objection made shall be recorded in writing by the 
Registrar in the register, and shall, if necessary, be read over and 
explained to the person making the objection, and shall be signed by 
him or on his behalf. 

7* On receipt of snob notice of objection tbe Registrar shall not 
PRicMliir. on rwHiipt of proceed to solemnine the marriage until th«‘ 
objaetioa. lapae of fourteen daya from the receipt of inoh 

objection, if there be a Coart of competent jarisdiotion open at tbe time, 
or, if there be on ancb Coart open at the time, nntil tbe lapae of fonrtees 
daja from the opening of ancb Court. 

The person objecting to the intended marriage may 61a a snit in 
any Civil Court having local jnrisdiotion (other 
Obiaoter may file anit ^ Causes) for a declaratory 

decree, declaring that ancb marriage would contravene eome one or moro 
of the conditions prescribed in clauses (1), (2), (3), or (4), of section two. 
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[Sect. BIX, 


. g. Wie officer before whom eooh eait ie fled ebaJi tbereapon giw 
!««•». « «ii, - tta !)«». jv * 1 •>» 

ioH to be lodged widi Be- effect that sooh 8Qit baa been filed. If aoohiw 
tificaie be lodged with the Begiaintr witbm 
fourtecD dajB from the receipt of notice objeetioDi if there be a Ootni^ 
pt competent joriadiction open at the time, or, if there be no aneb Court 
open at the time, within foarteen daja of the opening of each Coarti 
the marriage ahal I not beaolemniaed till the deoiaion of aneb Court has 
been giren and the period, allowed by law for appeals from such de« 
oudoii, has elapsed ; or, if there be an appeal from anoh decision, till 
the deoiaion of the Appellate Conrt has been giren. 

If aneb certificate be not lodged in the manner and witbio the 
period preacribed in the last preceding paragraph, or if the decision of 
the Coart be that each marriage would not contravene any one or 
more of the conditions prescribed in olauses (1), (2), (3), or (4), of 
section two, such marriage may be solemnised. 

If the decisi n of such Conrt be that the marriage in question 
woald contravene any one or more of the conditions prescribed in olan- 
ses (1), (2), (3) or (4) of section two, the marriage shall not be solem* 
nised. 


9c Any Conrt, in which any such suit as is referred to in section 
tJourt may Soe 'whan ob- seven is filed, may, if it shall appear to it that 
jeotioD not raaaonable. objection was not reasonable and bona jfidej. 

inflict a fine, not exceeding one thousand rupees, on the person object- 
ing and award it, or any part of it, to the parties to the intended mar- 
riage. 

10* Before the marriage is solemnised, the parties and three wit- 
Beolaraiion by partiaa oesses shall, in the presence of the Registrar, 
and witnouM. sign a declaration in the form contained in the 

seoond schedule to this Act. If either party has not completed the age 
of twenty-one years, the declaration shall also be signed by his or ber 
father or guardian, except in case of a widow, and, in every case, it 
aball beooantersigned by the Registrar. 

Note. 

See I. L. R., 19 Gal. 289, noted under sec. 1 of Act XV of 1856 
(Marriage ol Hindn Widows). 

11. The marriage shall be solemnized in the presence of the 
MarriagehowtobesoUm. Registrar and of the three witnesses who sign • 
ed the declaration. It may be solemnized in 
any form, provided that each party says to the other, in the presence 
and bearing of the Registrar and witnesses,* I. [A,J take thee, [B,] to 
be my lawful wife (or husband)/ 
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1% The marriage may becelehraied other than at ^eefioeel the 
PUoe wbera Mrriago Bagietrar or at each Other plaeOf wiAim tmr 
ttey foiaiDDiidd. eonable distanoe of the office of the Befietrar^ 

aa the parties desire. Provided that the Lcm^sI Government may prea^ 
oribe the conditions under which snoh marriages may be solemnia^ at 
places other than the Begistrar s officci and the additional fees to be 
paid thereupon. 

IS. When the marriage has been aolemniaedi the Begistrar shall 
enter a certificate thereof in a book to be kept 
Form of eertifioate. purpose and to be called the 

^Marriage Certificate Book ooder Act 111. of 1872,’ in the form given 
in the third schedule to this Act, and snob certificate shall be signed by 
the parties to the marriage and the three witnesses. 


14. The Local Government shall prescribe the fees to be paid to 
the Registrar for the duties to be discharged by 
him under this Act. 


The Registrar mayt if he think fit^ demand payment of any such 
fee before solemnisation of the marriage or performance of any other* 
duty ID respect of which it is payable. 

The said Marriage Certificate Book shall at the reasonable times be 
open for inspection, and shall be admissible as evidence of the trnth of 
the statements therein contained. Certified extracts therefrom shall on 
application be given by the Registrar on the payment to him by the 
applicant of a fee to be fixed by the Local Government for each such 
extract. 

15. Every person who, being at the time married, procures a mar* 
Penalty on married per- himself to be solemnised under this 

eon marrying again under Act, shall he deemed to have committed an of-» 
fence under sectiou four hundred and ninety- 
four or section four hundred aud ninety-five of the Indian Penal Code, 
as the case may be ; and the marriage so solemnized is void. 


16. Every person married under this Act who, during the life-time 

^ ^ . of his or her wife or husband, contracts anv 

other marriage, shall be subject to the penalties 
provided in sections fonr hundred aud nioety-four aud four hundred 
aud ninety five of the Indian Penal Code for the offence of marrying 
again during the lifetime of a husband or wife, whatever may be the 
religiou which he or she prufessed at the time of such second marriage. 

17. The Indian Divorce Act shall apply to all marriages cootract- 
Indian Dirorce Act to under this Act, and any such marriage may 

apply. be declared null or dissolved in the manner 

therein provided, and for the causes therein mentioned, or oa the 
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groQod tbftt it oontrtirenes tome ose or more of the conditiooe pres* 
eribed in elsoaes (l)i (2)| (8) or (4) of section two of this Act. 

18« The issne or marriages solemnized under this Act shall, if thqr 
Low to applj to iMQo of under this Act, be deemed to be subject 

vuurriigM nndor Act. to the law to which their fathers were subject 

as to the prohibition of marriages by person of consanguinity and 
affinity, and the provisoes to section two of this Act shall apply to them. 
19* Nothing in this Act contained shall aSect the validity of any 

Sarins of marriagaa solemnized nnder its provisions ; 

aolamnisad o.berwiae than nor shall this Act be deemed directly or indi* 
wadar Aot rectly to affect the validity of any mode of con- 

tracting marriage ; but if the validity of any snch mode shall hereafter 
oome into question before any Conn, snob qnestiou shall be decided as 
if this Act bad not been passed. 

80- All persons who have heretofore contracted marriages in the 

« . . presence of at laest two witnesses, according to 

Kagiaturar or mamagea j, % ' . 

miraoted bafora paaain^ any form whatever, may at any time, previons 
to the first day of January 1873, have snch 
marriage registered under this Act, and snch marriages shall therenpon 
be deemed to be and to have been as valid as if they had been con- 
iraoted and solemnized under this Act : Provided that persons who have 
snob marriages registered under this section must, ou such registry* 
sign a declaratioo in the form given in the fourth schedule to this Act. 

No marriage shall be registered under this section unless conditions 
(1), (S) and(4} of section two were complied with ; and no snob marriage 
•hall be registered nnder this section if, dnring its continnance, either 
party has contracted a subsequent marriage. 

81. Every person making, signing or attesting any declaration or 

I^».U 7 of tipiiiw a.ctar- prescribed by this Act, contaiDing a 

«t4ona or oon- statement which is false, and which he either 

islDing fsUs sutemonta. koows or believes to be false or does not believe 
to be true, shall be deemed gnilty of the offence described in section 
coo bnadred and ninety-nine of the Indian Penal Code. 

FIRST SGHSDULR 

(8s6 uetUm 4.) 

Noxioii ov Mabbuok. 

To a Regfiftrar of Marriages nader Act III of 1872 for the 

S^istriot. ^ 

I hereby give yon notibe that a marriage onder Act III of 1872 is in« 
tended to be bad, within three ealendar months from the date hereof, bet- 
ween me and the other party herein named and described (that is to say};— 
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Kastes. j 

Condition. 

Bank or FrofoosionJ 


Dwelling plaooJ 

i 

Length of fiesideade’ 

AB 

Unmarried. 

Widotcer, 

Landowner, 

Of full age. 


2S days. 

CD 

Spinster, 


i 

' Minor. 

‘ 

« 






Witness my hand, this day of IS , 

{Signed) A. B. 


SECOND SCHEDULE. 

{See section 10.) 

Veclarat ion to he made by the Bridegroom^ 

1. A B, hereby declare as follows : — 

1. 1 am to tbo present time unmarried; 

2. I do not profess the Christian, Jewish, Hinda, Muhammadan, Parsf, 
Buddhist, Sikh or Jaina religion. 

3. 1 have completed my age of eighteen years ; 

4. 1 am not related to C D [the bride] in any degree of oonsangnint- 
iy or affinity which would, according to the law to which I am subject, or 
to which the said C D is subject, and subject to the provisoes of danse (4) 
of section two Of Act 111 of 1872, render a marriage between us illegal ; 

[And token the bridegroom has not completed his age of twenty •one years :] 

5. The consent of my father [or guardian, as the case may be] has 
given to a marriage between myself and C D, and has not been revoked.] 

6. I am aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to Une. 

(Signed) A B {the bridegroom,) 
Declaration to be made by the Bride, 

I, C D, hereby declare as follows : — 

1. 1 am at the present time nnmarried ; 

2. I do not profess the Christian, Jewish, Hindu, MahammadaOj, 
Parsi, Buddhist, Sikh or Jaina religion. 

3. 1 have completed my age of fourteen years : 

4. 1 am not related to A B [the bridegroom] in any degree of con- 
sangninity or affinity which would according to the law to which I am sub* 
ject, or to which the said A B is subject, and subject to the provisoes of 
clause (4) of section two of Act HI of 1872, render a marriage between ns 
illegal. 

[And when the bride has not completed her age of iwenty^one years^, unless 
she is a irulow : 

11 51 
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5. The consent of M N my father [or guardian, as the case may be] 
has bMn giren to a marriage between myself and A B, and has not been 
reroked.] 

6. I am aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be false, or do 
not believe it to be true, 1 am liable to imprisonment, and also to fine. 

Signed in our presence by the abovenamed A B and C D : 

OH,) 

I J, A (three teitnesses.) 

KL,) 

[And when the bridegroom or bride has not completed the age of twenty'* 
one years, except in the case of a widow ; 

Signed in my presence and with my consent by the above A B and C D ; 

M N, the father [or guardian] of the abovenamed 
A B [or 0 H, €u the ease may bo.] 
(Countersigned) £ F, 

Registrar of Marriages under Act III of 1872 for the 
RUtfiU of Dated the day of 18 

THIRD SCHEDULE. 

(See section 13.) 

Registrar's Certificate. 

I, E F, certify that, on the of 18 appeared before 

me A B and C D, each of whom in my presence and in the presence of 
three credible witnesses, whose names are signed hereunder, made the de- 
olarations required by Act III of 1872, and that a marriage under the said 
Act was solemnised l^tween them in my presence. 

(Signed) E F, 

Registrar of Marriages under Act III. of 1872 for the District of 

(Signed) A B, 

C D. 

OH,) 

I J, > (three witnesses). 

K li, j 

Dated the day of 18 


FOURTH SCHEDULE. 

{See section 20,) 

Declaration to he made by the Husband. 

I, A B, hereby declare as follows 

1. I was married to C D at Cplaoe), on or about (date) in the presence 
of (two witnesses) : 

2. I was, at the time of my marriage to my wife, C D, nnmarried ; 

3. I did not at such time profess the Christian, Jewish, Hindn, Mu- 
hammadan, Farsi, Buddhist, Sikh or Jaina religion ; 

A I have not contracted any subsequent marriage ; 

5. I am not related to C D [the wife] in any degree of consanguinity 
Of aflinUy which would, according to the law to which 1 am subject, or to. 
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wbi^ the said 0 D is aubject, and sabjeot to ibe prpTiaoos of clause (4) of 
aection two of Act III of 1872, render a marriage between ns illegal ; 

[And when the bridegroom had not cMpleted his age of twenty^one years: 

6. The consent of my father [or guardian, aa the case may be] had 
been given to a marriage between myself and C D, [and bad not been re- 
voked.] 

^ 7. l am aware that, if any statement in this declaration is false, and 

if in making such statement I either know or believe it to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to fine. 

{Signed A B the husband,) 

Declaration to be made by the Wife. 

I, C D hereby declare as follows : — 

1. I was married to A B at (place), on or about (date) in the pro 
sence of (two witnesses) : 

2. I was, at the time of my marriage to my husband, A B, unmarried : 

3. I did not at such time profess the Christian, Jewish, Hindu, Mu- 
hammadan, Parsi, Buddhist, Sikh or Jaina religion : 

4. 1 have not contracted any subsequent marriage : 

6. lam not related to A B[the husband] in any degree of oonsangni* 
inity or affinity which would, according to the law to which I am subject, 
to or which the said A B is subject, and subject to the provisoes of clansa 
(4) of section two of Act HI. of 1872, render a marriage between us ille- 
gal. 

[And when the bride had not, at the time of her marriage ^ completed her 
age of twenty one years^ unless she was then a widow : 

6. The ransent of M N my father [or guardian, as the case may be] 
had at such time been given to a marriage between myself and A B, and 
had not been revoked.] 

7. I am aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to fine. 

Signed in presence by the abovenamed A B and C D : 

I (two witnesses.) 

(Countersigned) E F, 

Begistrar of Marriages under Act III of 1672 for the District of 
Dated the Jay of 18 
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MARRIED WOMEN’S PROPERTY. 


ACT No. III. OF 1874.* 

Pasbid on the 24th Febeuaey 1874. 

An Act lo explain and emend the law relating to certain Married 
Wometh and for other purposes. 

Whereas it is expedient to make sneh provision as hereinafter ap-- 
Preambl pears for the enjoyment of wages and earnings 

by women married before the first day of Jann- 
ary 1866, and for insurances on lives by persons married before or 
after that day: 

And whereas by the Indian Snccession Act, 1865, section 4, it is 
enacted that no person shall by marriage acquire, any interest in the 
property of the person whom he or she marries, nor become incapable 
of doing any act in respect of his or her own property, which he or she 
oonld have done, if onmarried : 

And whereas by force of the said Act all women to whose marri- 
ages it applies are absolnte owners of all property vested in, or acquir- 
ed by, them, and their husbands do not by their marriage acquire 
any interest in snob property, but the said Act does not protect each 
husbands from liabilities on acconnt of the debts of their wives con- 
tracted before marriage, and does not expressly provide for the en- 
forcement of claims by or against such wives ; 

It is hereby enacted as follows ; 

J, — Freliminary. 

1. This Act, may be called ‘‘The Married 
Women’s Property Act, 1874 

2. It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 
Eiiant and application. States in India in alliance with 

Her Majesty. 

But nothing herein contained applies to any married woman who, 
at the time of her marriage, professed the Hindn, Muhammadan, Bnd- 
•dhist, Sikh, or Jaina religion, or whose husband, at the time of sneh 
marriage, professed any of those religions. 

^Declared to apply to the whole of British India except the Scheduled 
District by Act XV. of 1874, 

See Gauette of India, 22nd October 1861, Part I., page 504; ibid, 23rd 
fieptombor 1870, Part I., page 505. 


Bhortiitle. 
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Asd ilie Garernor-Gkoeral in Connoil maji for tiiae bo timOi by 
order, either retrospectively from the passing of this Act or prospect- 
ivelji exempt from the operation of all or any of the provisions ct this 
Act the members of any race, sect, or tribe, or part of a race, 8ect> or 
tribe, to whom he may consider it impossible or inexpedient to apply 
snoh provisions. 

The Governor-General in Conncil may also revoke any snoh order, 
but not so that the revocation shall have any retrospective effect. 

All orders and revocations nnder this section shall be published in 
the Gazette of India. 

The fourth section of the said Indian Snccession Act shall not ap« 
ply, and shall be deemed never to have applied, to any marriage one 
or both of the parties to which professed, at the time of the marriage, 
the Hindu, Mnhammadan, Buddhist, Sikh, or Jaina religion. 

3. [Repealed by Act XIL of 18T6,] 

IL — 3/arrtcd Women's Wages and Earnings. 

4. ^ The wages and earnings of any married woman acquired or 

^ . , gained by her after the passing of this Act. in 

higi to be their eeperato any employmont, occupation, or trade carried* 

on by her, and not by her husband, 

and also any money or other property so acquired by her through 
the exercise of any literary, artistic, or scientific skill, 

and all savings from and investments of such wages, earnings, and 
property, 

shall be deemed to be her separate property, and her receipts alone 
shall be good discharges for snch wages, earniags, and property. 

Kote. — See 1. L. B., 9 Madr. 12. 

III . — Insurances by Wives and Bushands. 

5. t Any married woman may effect a policy of insurance on her own 
Married woman may behalf and independently of her husband ;and 

effect policy of insurance, the same and all benefit thereof, if expressed on 
the face of it to be so effected, shall ennre as her separate property, 
and the contract evidenced by snch policy shall be as valid as if made 
with an unmarried woman. 

A policy of insurance effected by any married man on bis own 

lainnnca by huband expressed on the face of it to be for 

for benefit of 4 wife. the benefit of bis wife, or of his wife and chil- 
dren, or any of them, shall enure and be deemed to be a trust for tho 

* Compare 83 and 34 Vic., c. 93. sec. 1, which was repealed by 46 and 46 Vk., c. 

75. see. 22. • ' 

t Compare 33 and 34 Vic., c. 93, sec. 10, para. 1. 
t Compare 33 and 34 Vio.. c. 93, tec. 10, para. 2. 
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benefit! of his wife, or of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so long as any object 
of the trnst remains, be sabject to the control of the bnsband, or to his 
creditors, or form part of hia estate. 

When the snm secnred by the policy becomes payable, it shall, nn- 
less special trustees are duly appointed to receive and hold the same^ 
be paid to the Official Trustee of the Presidency in which the office 
at which the insurance was effected is situate, and shall be received and 
held by him upon the trusts expressed in the policy, or such of them 
as are then existing. 

And in reference to such sum he shall stand in the same position 
in all respects as if he had been dnly appointed trustee thereof by a 
High Oonrt under Act No. XVIL of 1864 (to constitute an Office of 
Official Trustee)^ section 10. 

Nothing herein contained shall operate to destroy or impede the 
right of any creditor to be paid out of the proceeds of any policy of as* 
enranoa which may have been effected with intent to defraud creditors. 

1 F . — Legal Proceedings hy and against Married Women. 

7*^ A married woman may maintain a suit in her own name for the 
Msrriea women may take recovery of property of any description which, 
flegal prooeedingi. jjy of the said Indian Sncoession Act, 

1865, or of this Act, is her separate property ; and she shall have, in 
her own name, the same remedies, both civil and criminal, against all 
persons, for the protection and security of sncb property, as if she were 
unmarried, and she shall be liable to such suits, processes, and orders 
in respect of such property as she would be liable to if she were un- 
married. 

8* If a married woman (whether married before or after the first 
Wife's liability for post* day of January 1866) possesses separate pro- 
ttupiittl debta. perty, and if any person enters into a contract 

with her with reference to such property, or on the faith that her ob- 
ligation arising out of such ooutraot will be satisfied out of her separate 
property, anch person shall be entitled to sue her, and, to the extent 
of her separate « property, to recover against her whatever he might 
have recovered in such suit had she been unmarried at the date of the 
contract and continued unmarried at the execution of the decree :t 

Proivded that nothing herein oontained shall affect the liability 
of a husband for debta contracted by his wife’s agency, express or im- 
plied, or render a married woman liable to arrest or to imprisonment 
in execution of a decree. 


* Compare 8S and 84, Vic., c, 98, aec. 11. 
t dee the Indian Succession Act. 1895, sec. 831. 
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Notet. 

tbai, under section 8 of Act III of 1874, a married women bail 
power to charge property settled upon herself, for her separate use without 
power of anticipation, with the payment of debts incurred by her sub- 
sequently to her marriage, and that such a charge is valid and binding.—^ 
I. L. B., 1 1 Bom* 348. 

See 1. L. R., 13 Cal. 522. 

V. — Husband's LiabiUiy for Wife's Debts. 

9 * A husband married after the thirty-Brst day of December 
Hatband not liable for 1 865 shall DOt, by reason only of such marriage, 
wife’! ante-aaptiai debta. ^e liable to the debts of his wife contracted 

before marriage, bat the wife shall be liable to be sued for, and shall, 
to the extent of her separate property, be liable to satisfy such debts 
as if she had continued nomarried : 

Provided that nothing contaiued in this section shallt invalidate 
ProTiio. contract into which a husband may, before 

the passing of ibis Act, have entered in con- 
sideration of bis wife’s ante-nuptial debts. 


* Compare S3 A 84 Vic* c. 03, «er. 12. 

f Here certain words, repealed by Act XII. of 1891, bavo been omitted. 
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ACT No. XXXIV. OF 1858. 

Passed on the 14th Sbftbmbbb 1858. 

An Act to regulate proceedings in Lunacy in the Courts of Judicature 
established by Royal Charter. 

Whereas the several Coarts of Jadioatnre established by Royal 
Charters within the British territories in India 
are aathorized and empowered by their respee- 
tive Charters to appoint guardians and keepers of the parsons and eata** 
tee of lonaticS) and to inquire into, hear, and determine questions of 
alleged lunacy by inspection of the person, or by snch other ways and 
means by which the truth may best be discovered and known ; and 
whereas, according to the practice of the said Courts, questions of alleg- 
ed lunacy are determined by inquisition taken before a jury, and it is 
expedient to lessen the coat and to alter the mode of enquiry into such 
questions, and also to empower the said Courts to make provision for 
the due inanageLaent of the estates of lunatics ; It is enacted as fol-* 
lows 

1* It shall be lawful for any of the said Courts of Judicature, on 

Court niay order enquiry application as is hereinafter mentioned, 

as to persons alleged to be to make an order directing an enquiry whether 
any person subject to the jurisdiction of the 
Court, who is alleged to be lunatic, is or is not of nnsoand mind, and 
incapable of managing himself and ^his affairs. The order may also 

Order may direct enquiry f directions for other enquiries concern- 

oonooraiog property^ Ac., ing the nature of the property belonging to 
of laoatio. the alleged lunatic, the persons who are bis re- 

latives or next-of-kin, the time daring whioh he has been of nnsoand 
mind, or such other matters as to the Court shall seem proper. 

2* Application for such enquiry may be made by any persons 
Applioafcion by whom to related by blood or marriage to the alleged 
be made. lunatic, or by the Advocate-General. 

3. The order made by the Court upon suoh applioaiion shall direct 
Ordinarily, enquiry to be the enquiry to be by the Court itself. It shall 
by ths Oouru nevertheless be lawful for the Court, if it aee 

by Judge in sufficient cause for BO doing, to direct the en- 
quiry to be exeented in chambers before a 
single Judge of the Court. 

Reasonable notice of the time and place 
appointed for the enquiry shall be given to the 


Enquiry 

Chambera. 


Notice of enquiry to be 
gi?en to lunatic. 

Bertioe of Notice. 
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alleged ianatic. If it shall appear that the alleged Innatio is in soch a 
state that personal service on him would be ineffeotnali the Court may 
direct such snbstitoted service of the notice as it shall think proper. 
The Coort may also, if it think fit, direct a copy of such notice to be 
served upon any person related by blood or marriage to the alleged 
Innatic. 


I£ the enquiry be directed to be execnted before a single Jndge,it 
Lunatic may demand en- be lawful for the alleged lunatic, at any 

qairy before full Court. time before the day fixed for the enquiry, to 
demand an enquiry before the full Court. In such case the enquiry shall 
be by the Court, and a further day shall be appointed for making auoh 
enquiry ; and in such case the Court may direct such farther notioea 
(if any) to be given as it may think requisite. 

4. The Court may, at any time after the application, require the 
alleged lunatic to attend at such convenient 
anceof luimiio fi.rthejuir- and place, withiu twenty miles of the 

pose of being personally place of residence of the said lunatic, as it may 
appoint, for the purpose of being personally 
examined by the Court or by any person from whom the Court may 
desire to have a report of the mental capacity and coudition of such 
alleged lunatic. 


5. The Court may likewise, at any time after the application for 
such enquiry, make an order authorizing any 
Power to authorize per- person or persons to be therein named, to 
"unatic!** ^ access to access to the alleged lunatic for the pur- 

/poae of a personal examination. 


6* The attendance and examination of the alleged lunatic under 
the provisions of the two last preceding sec- 
MM '“«nd‘*eiam?na«on <>*>» alleged lanatio be a woman 

where Innatic is a woman who, according to the oustom and manners of 
the country, ought not to be compelled to ap« 
pear in pnblic, be regulated by the rules io force for the examination 
of such persons in other cases. 


7* If the enquiry is made by a Judge of the Court, the Judge 
Power, of Jodge cxecut- eaecoting th. enquiry shall, while ao employ- 
ing the enquiry. ed, have power (subject to the provisions of 

the last preceding section) personally to examine the alleged lunatic, 
and take such evidence, on oath or otherwise, and call for such iofor- 
mation, as he may think fit or the said Court may direct in order to 
ascertain whether the alleged lunatic is or is not of unsound mind, and 
shall have the like powers and authority as are or may be vested by 
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law in a Judge nr Master of the said Court* for the investigation of 
natters referred to them by the Conrt. 

The Judge shall report to the Court the 
Jn ge to repo . result of the enquiry. 

8. If the alleged lunatic be not within the local limits of the 
Power to direct enqniry jurisdiction of the Court, and the enquiry can- 
by paincipel Oonrt of uot conveniently be made in either of the 
io modes hereinbefore provided, the Court may 

laoatio may be. direct the enqniry to be made before any prin- 

cipa.1 Court of original jurisdiction in civil cases within whose local 
jurisdiction the alleged lunatic may be ; and such last-mentioned Court 
i^all accordingly proceed to make such enquiry io the same manner as 
if the alleged lunatic were snbject to its jurisdiction, and shall certify 
its finding npon the matters of enquiry to the Court directing the 
enqniry. 

The evidence taken upon the enquiry shall he recorded by the 
Court in the English language in the form of a narrative, and a copy 
thereof, certified by the Court, shall he transmitted, together with any 
remarks the Court may thiuk fit to make thereon, to the Court by which 
the enquiry was directed. 

9* If the report of the Judge or the finding of a Court under the 
Power to RiiieDd report of l»8t preceding section appear to the Court 
Judge or finding of Court. directing the enquiry to be defective or in- 
sufficient in point of form, it shall be lawful for such last-mentioned 
Court either to amend the samej or to refer it back to the Jadge> or the 
Court which made the enquiry > to be amended. 

10< It shall be lawful for the Court, on the application of the per- 
epurt may direct now whose instance the order directing an 

trial. enquiry was made, or on the application of the 

alleged lunatic, or of any of his relatives authorized by the Court to 
make the application, to direct a new trail of the matters of enquiry 
according to the usual course and practice of the Court in directing 
new trials in civil oases. If such application be granted in a case tried 
fay a single Judge, the order granting the same shall direct the enquiry 
to be made by the full Court. If the application be granted in a case 
tried under section 8, the Court directing the new trial may give such 
direotipos regarding the same as it shall see fit. 

11. The Court shall make suoh order as may appear just respect- 
ing the costs of any enquiry under this Act, 
Coats of snqmry. include therein such remuueration to 

physicians and surgeons as the Court, having regard to the nature of 
the enquiry, shall deem reasonable. 

' •^ee Act XVIII. of 1863, eec. 5. 
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12. If no new trial be directed, the finding of the Cohrt to whioh 
FindiDK of Coort or re- t**® eppl'c^tion for enquiry was made, if the 

port b/ Judge to be pro- enquiry have been made hy such Court, or the 
^tmew report of the J udge, or the finding of the Court 

as an inquisition. to wbioh the enquiry may have been referred 

under the provisions of section 8, as the case may be, shall be of the 
same force and effect^ and be proceeded on in the same manner in re* 
gard to the appointment of committees of the person and estate of the 
lunatic, as the inquisition now according to practice taken upon the 
oath of a jury. 

13. It shall be lawful for the Court, on the appointment of oom- 

inittees of the person and estate of the lunatib^ 

nii?t"o*’lh^'corrm"y'i^To ^y the order of uppoiniment, or by 

certaiu jiowerii for munu{;e- any subsequent order, that the person to whom 
inenb of lunatic s eHtate. charge of the estate is committed shall have 

such powers for the inaniigeinent thereof as to the Court shall seem 
iieceHsary and proper, reference being had to the nature of the property, 
whether moveable or immoveable, of which the estate may consist. But 
such powers shall not extend to the sale or charge by way of mortgage 
of the estate or any part thereof, or to the letting of any immoveable 
property, unless for a term not exceeding three years. 

14 'i 'he Master of the Court* shall be at liberty, without an order of 
M.iKter in pro- reference, to receive any proposal and conduct 

poB H 1 « nmyeriuTjj^ ina enquiry respecting the mauagemeut of the 

lumonwiin, Bulrt, (if es- ; , f r 1.- -f l 1 1 . X 

i,ifo witiMiiL an ordi;r of estate of a iunatic, n such proposal relate to any 

referent e. matter which the committee of the estate has 

not been empowered by an order under the last preceding section to 
dispose of. The Master may likewise, without reference, receive and 
enquire into any proposal relating to the sale or charge by way of mort- 
gage of the estate or of any part thereof, or to the letting of any ini. 
moveable property for a terra exceeding three years. 

IS. The Master shall report to the Court on the proposal ; and iba 
Court to make orderupon Court shall, subject to the provisions of this 

the report of the Master. ^ct, make soch order upon the report, and 

respecting the costs, as shall, under the circumstances, seein jnst. 

16* The Court or the Master shall once in the matter of each 
_ lunacy, and may afterwards from time to time» 

reiatires to attend proceed- deierniine whether any one or more and (if any) 
inj^, and appoint guardian },ow many and which of the relatives or next- 
of infant relative. of-kin shall attend before the Master, at the 

cost of the estate, in any proceeding con nected with the management 
thereof ; and, if any such relative or next-of-kin is an infant, may, from' 


* See sec, 81 i^/ra, and Act XVlIl. of 1863, oec. 5. 
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iiine*to time, appoint a fit person to be his guardian for the purposes 
of the Innscy. 

17. The Conrt may, on application made to it by petition concern* 
Court may make ordert >“» “F “““er whatsoever connected with the 
ooDoarninK matters oon- Innacy, make such order, snbject to the provi* 
Beoted with loosey. sions of this Act, respecting the application 

and the costs thereof, and of the consequent proceedings, as shall, 
under the cironmstances, seem just. 

18* The Conrt may, if it appears to be jnst, or for the lunatic’s 
LnnatSo’e property may order that any property, moveable or- 

bt lold for debU, roaioteo* iinmoveable, of the Innatic^ end whether in pos- 
session, reversion, remainder, contingency^ or 
ezpeotancji be sold or charged by way of mortgage, or otherwise dis- 
poied^of,|as tnay^seein most expedient,* for the pnrpose of raising money 
to be applied for*any}of the following purposes : — 

Is The payment of the lunatic’s debts, inclnding any debt in- 
oarrod for his maintenance or otherwise for his benefit : 

2. The discharge of any incumbrance on bis estate : 

8. The payment of, or provision for, the expenses of his future 
maintenance and the maintenance of bis family, including the expenses 
of bis removal to Europe, when he shall be so removed, and all ex- 
penies incidental thereto : 

4s The payment of the costs of any enquiry under this Act, and 
of any costs incurred by order or under the authority of the Court. 

19. The committee of the lunatic’s estate shall, in the name and 
Oommittee to execute behalf of the lunatic execute, all such con- 
ooDTeyaooec. veyances and instruments of transfer relative 

to any sale, mortgage, or other disposition of bis estate as the Conrt 
shall order. In like manner such committee 
Toezonte powers. shall, under the order of the Court, exercise all 

powers whatsoever vested in a lunatic, whether the same are vested in 
him for his own benefit or in the character of trustee or guardian. 


SO* Where a person, having contracted to sell or otherwise dispose 
Coart may order per- estate, or any part thereof, afterwards 

formanoe of oontraot. becomes lunatic, the Court may, if the contract 

is snob as the Court thinks ought to be performed, direct thefoommittee 
of the estate to execute such conveyances and to do such other acts in 
fulfilment of the oontraot as it eball think proper. 

SI* If a member of a partnership firm be found lunatic, the 

Conrt may, on the application of the other 
Partaor found Innntie. . » « 

partners, or of any person who appears to the 

Cowt lobe entitlMl to reqairethe same, dissolve the partnership; and 
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tbereopon, or upon a diasolation by decree of Court or otherwise hj doe 
coarse of law, the committee of the estate may, in the name and on be- 
half of the looatic, join with the other partners in disposing of the 
partnership. property upon snch terms, and shall do all each acts for 
carrying into effect the diasolation of the partnership as the Coart shall 
think proper. 

22* Where a Innatic has been engaged in basiness, the Coart 
Diipotal of businoM pre- if it appear to be for the lonatio’s benefit 

that the basiness premises shoald be disposed 
of, order the committee of the estate to sell and dispose of the same ; 
and the moneys arising from such sale shall be applied in saoh manner 
as the Coort shall direct. 

23* * Where a Innatic is entitled to a lease or nnder-lease, and it 
Committee may dispose appears to be for the benefit of his estate that 
of lease. should be disposed of, the committee of the 

estate may, by order of the Coart, surrender, assign, or otherwise dis- 
pose of the same to such person for such valuable or nominal consider- 
ation, and upon each terms, as the Court shall think fit. 

24* If a lunatic is possessed of any landed property situate be- 
When Coart of Wards jond the local limits of the jurisdiction of the 
may assume charge of lu- Court which, by the law in force in the presi- 
naucslund. deiicy wherein such land is situated, snbjeots 

the proprietor, if disqualiRed, to the superintendence of the Goart of 
Wards, the said Court of Wards may assume the charge of such landed 
property, aud manage the same according to the rules for the time 
being iu force for such management. 

Provided that, in each case, no further proceedings in respect of the 
lunacy shall be taken under any snch law, nor 
shall it be compotent to the Court of Wards or 
to any Collector to appoint a guardian of the person of Athe said lunatic 
or a manager of the estate except of the landed property which so sub- 
jects the proprietor as aforesaid: 

Provided also that the surplus of the income of snch landed pro- 
Disposal of surplus in- perty, after providing for the discharge of the 
come of land. Government revenue and expenses of manage- 

ment, shall be disposed of from time to time in snch manaer as the 
Supreme Court shall direct, and not otherwise ; 

Provided farther that nothing coutained io this section shall affect 

. the powers given to the Sapreme Oonrt by 

Sections 18, 19, and 20 of this Act, or (except so 
Cnprsme Court by sections far as relates to the management of the said 
18, 19, and 90. landed property which so sobjeots the pro- 

prietor as aforesaid) the powers given by any other section of this Act. 
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85« Where aoy etock or Governmeut securifeiee, or any share in 
a company (transferable within the said terri- 
iDdm^belon^Bg toriee, or the dividends of which are payable 

naj be ordared to be there), ie Standing in the name of, or is vested 
traotferred. ^ lunatic beneficially entitled thereto, or in a 

oommittee of the estate of a lunatic, or in a trustee for him, and the 
ooinmittee dies intestate, or himself becomes lunatic, or is out of the 
jurisdiction of the Court, or it is uncertain whether the committee be 
living or dead, or be neglects or refnses to transfer the stock, secu- 
rities, or shares, or to receive and pay the dividends to a new commit- 
tee or as he directs within fonrteen days after being required by hint 
to do so, then the Court may order some fit person to make such 
transfer, or to transfer the same, and to receive and pay over the divi- 
dends in such manner as the Court may direct, and such transfer or 
payment shall be valid and effectual for all purposes. 

26* Where any such stock or Government securities or share in 
a Company is standing in the name of, or vest- 

outJTl'ndU," nd n!rt wKbiu ed in, any person residing out of the said ter- 
the United Kingdom, may ritories, and not in any part of the United 
baordTedtobetranaferred. Kiogdotn, the Court, upon being satisfied that 

such person has been declared of unsound mind, and that bis personal 
estate has been vested in a curator or manager, according to the laws 
of the place where he is residing, may order some fit person to make 
such transfer of the stock, securities, or shares, or of any part thereof, 
to snob curator or manager or otherwise, and also co receive and pay 
over the dividends and proceeds, as the Court may think fit ; and any 
act done in pursuance of such order shall be valid and efEectual for all 


purposes* 

27. If it appears to the Court, having regard to the situation 

and condition in life of the lunatic and his 
family and the other ciponmstances of the case, 
without appointing rom- to be expedient that bis property sbonld be 
made available for his or their maintenance in 
a direct and inexpensive manner, it may, instead of appointing a com- 
mittee of the estate, order that the property, if money, or, if of any 
other desoriptioD, the produce thereof, when realized, be paid to such 
person as the Court may think fit, to be applied for the purpose afore** 
eaid ; and all payments so made shall be a good discharge to the 
person making the eame. 

28. If iiappears to the Court that the uusoundness of mind of 
Like power in uam of ® lunatic is in its nature temporary, and that 

temporary lummy. it is expedient to make temporary provision for 

bis maintenance or for the maintenance of his family, the Court may, 
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in like manner as nnder the last preceding section, direct, his property, 
or a snfficient part of it, to be applied for the purpose aforesaid. 

29* When any person has been found of unsound mind, and it 
Procoddings in lanacy to shall be shown to the Court, either on the ap- 
Mase or be set aside ,if plication of sucb person or of any other person 

soundness of mind has acting on his behalf, or on the information of 
^ased. other person, that there is reason to she* 

Here that such unsound ness of mind has ceased, the Court may make 
an order for enquiry whether snch person is or is not still of unsound 
mind and incapable of managing himself and his affaris. 

The enquiry shall be condncted in the same manner and subjects 
to the same rales as are hereinbefore prescribed for an enquiry into the 
nnsoundoess of mind of an alleged lunatic ; and, if it bejfound that the 
UDSoundnesa of mind has ceased, the Court shall order all proceedings 
in the matter of the lanacy to cease or to be set aside on snch terms and 
conditions as under the circniustances of the case shall appear proper. 

30‘ The Court may, from time to time, make Such orders, not in- 
Power to mako general Consistent with the provisions of this Act, as 
otdara, shall seem meet for carrying into effect the 

purposes of this Act, and for regulating the mode of proceeding before 
the Court, or before a Judge of the Court, or the Master, in matters of 
lanacy. 

31. Every power given by ibis Act to the Master of any of the 
Powers of Master exer^ Courts may also be exercised by a Judge 

<^180 able by Judge. of any of the said Courts.* 

32- Unless the contrary appears from the context, the word. 

^Munatic,’^ as used in this Act, shall mean any 
Interpretation clause. pergon found by due course of law to be of 

unsound mind and incapable of managing bis affairs. Words importing 
the singnlar number shall include the plural number, and words im- 
porting the pi oral number shall include the singular. Words import- 
ing the masculine gender shall include females. 


* Certain words, wLicli were repealed by Act XVI. of 1W4, have been. omitM« 
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ACT No. XXXV. OF 1858.* 


Preimble. 


Passed ok the 14th September 1858. 

An Act to fnake better provieion for the care of the estates of Lunatics not 
subject to the jurisdiction of the Supreme Courts of Judicature, 

Whereas it is expedient to make better provision for the care 
of the estates of lanatios not snbjeot to the 
jnrisdiction of the Snpreme Courts of Jndi- 
catare ; and to prescribe general rules by which the state of mind of 
persons not subject to such jurisdiction^ who are alleged to be lunatic^ 
may be enquired into and ascertained ; It is enacted as follows 

1. [Repealed by Act XIV. of 1870.] 

2* Whenever any person not subject to the jurisdiction of the 

Oi?n Oourtion applioa- Supreme Courts, who is possessed of property, 

iioD may ioititate enquiry jg alleged to be a lunatic, the Civil Court within 
when a person possessed , ..... , ... 

of propery is alleged to be whose jurisdiction such person is residing may, 

alauatio. upon suchapplication as is hereinafter men- 

tioned, institute an enquiry for the purpose of ascertaining whether 
such person is or is not oi unsound mind and incapable of managing 
his afiairs. 

INote. 

A lunatic had been for a number of years in involuntary confinement 
in Bhowanipore Lunatic Asylum within the jurisdiction of the Court of the J 
Judpfo of the 24«Peraunna8, and was possessed of property out of that juris- V 
diction. On an appioation to the Judge to appoint a manager of his^prS 
pertf, held that as the lunatic was residing within the jurisdiction of the 
Court of theSi-Pergunnas, the Judge could, under Act XXXY. of 1858, 
sec. 2, enquire into the fact of his insanity, and order a manager to be ap- 
pointed to the estate.— >2 B. L. B., (A. C.) 246. 

3* Application for such enquiry may be made by any relative of the 
IpplioatioD by whom to alleged lunatic, or by any public curator ap- 
bemade. pointed under Act XIX of 1841, or by the 

Goveroment Pleader, or, if the property of the alleged lunatic consist ia 
whole or in part of land or any interest iu land, by the Collector of the 
district in which it is situate. If the property, or any part thereof, be 
of such n description as by the law in force in any Presidency where snob 
property is situate would subject the proprietor, if disqualified, to the 
BaperintendeDce of the Court of Wards, the application may be made 
by the Collector on behalf of the Court of Wards. 


note. 

On an application made by the wife and son of Tajmul Hossein, an 
alleged lunatio, under the provisions of Act XXXY of 1858, sec. 3, the 

* This Act hat been declared to be in force in the whole of British India, escept 
aa regards the Scheduled Diatriota.— See Act XV. of 1874, sec. 3. 

it haa been declared in force in Upper Bcrma generally.— See the First Part of the 
Second Sohednle to Act XX. o( 1886. 
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dMghters oi the alleged lanatio, who were eenred wiUi a nt^ioe oodor 009- 
4 of the same Act, appeared at the hearing of the applicatioDi and 
examined the witnesses examined in support of the application. The Judge 
found that Tajamul Hossein was of unsound mind, and appointed his wife, 
Mussamut Latifan,to be the guardian, of his person. The daughters appealed 
to the High Court. Held (on an objection being taken that the appellan ts had 
so locus standi) that the daughters were entitled to appeal under the pro* 
visions of sec. 22, Act XXXY of 1858. Sherman v. Schorn (24 W. B., 124) 
referred to. Quaere. — Whether a right to sue to recover a property would 
be sufficient to confer jurisdiction under Act XXXV of 1858*— I. L. Bn, 8 
Cal. 263. 


4. When the Civil Coart is about to institute any such enquiry as 
Notice of enquiry to bo shall oause notice to be given to 

giren to lanatio. the alleged lunatic of the time and place at 

which it is proposed to hold the enquiry. 

If it shall appear that the alleged lunatic is in such estate that 
personal service on him would be ineffectnal. 
Service of Notice. Court may direct such substituted service 

of the notice as it shall think proper. The Court may also direct a copy 
of such notice to be served upon any relative of the alleged Innatioa 

XTote. — See I. L. R., 8 Cal. 263, noted under sec. 3. 


So The Civil Court may require the alleged lunatic to attend at 
Court may require atten- suoh convenient time and place as it may ap- 
dance of and mayanthorize point for the pnrpose of being personally ex- 
NuI^oNJ^ ^rpurpTse of amiced by the Court, or by any person from 
examination. whom the Court may desire to have a report of 

the mental capacity and condition of each alleged Innatic. The Court 
may likewise make an order authorizing any person or persons there- 
in named to have access to the alleged lunatic for the purpose of a 
personal examination. 

6. The attendance and examination of the alleged Innatic under 
n . the provisions of the last preceding section 

ance and examination Shall, u the alleged luDHtic be a woman who, 
where the alleged lunatic according to the manners and onstoms of hte 
conntry, ongbt not to be compelled to appear 
in public, be regulated by the rules in force for the examination of 
anch persons in other cases. 


7« The Civil Court, if it think fit, may appoint two or more 
Appointment of Asses- persons to act as assessors to the Court in the 
said enqniry Upon, the completion of the en- 
quiry, the Court shall determine whether the alleged lunatic ig or ia 
not of nnsoond mind, and may mako euch 
order as to the payment of the costa of the en- 
quiry by the person upon whose application it was made, or out of the 
II 53 
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eslaid of the allegod lanatio, if be be adjudged fco be of unsound mind, 
or otherwise^ at' it may think proper. 

g. If the allged Ipoatic reside at a distance of more than fifty 
Ifiae of tho Commiition the place where the Civil Court to 

to tt Sttbordhiate Court. which the application shall have been made is 
lield, the said Court may issue a commission to any Subordinate Court 
to make the enquiry ; and thereupon the said subordinate Court shall 
eonduQt the enquiry in the manner hereinbefore provided. 

On the completion of the enquiry, the Subordinate Court shall re- 

Report of Sobordlnute prooeedioga. with the opiniens of the 

Court. assessors, if assessors have been appointed, 

.Oij^er pf Civil Court opinion on the case ; and there- 

upon the Civil Court shall make such order in the case as it may think 

9 . When a person has been adjudged to be of unsound mind and 

Man^pment of lunatic'. i“o»P»We of managing bis affairs, if the estate 
Mlatb/ if coiiBiiting of pr<)> of such person or any part thereof consist of 
» Court .f property which by the law in force in any 

Presidency subjects the proprietor, if disqnali. 

to tl»o Sttperiutendenoe of the Court of Wards, the Court of Wards 
, „ shall be authorized to take charge of the same. 

In all other cases, except as otherwise herein- 
after provided, the Civil Court shall appoint a manager of the estate. 
Any noar relative! of the lunatic or the public curator, or, if there be no 
publiQ qnrator, any other suitable person, may be appointed manager. 

Note. 

Seo. 9 of Act XXXV of 1858 and sec. 195 of Act XIX of 1873 do not 
render it imperative on the Court of Wards to take charge of the estate of 
a person adjudged by a Civil Court, under Act XXXV. of 1858, to bo of 
unsound mind, bat merely confer on that Court a power so to do. Until the 
^,urt of Wards exercises that power, the appointment by the Civil Court 
Ota managor of the lunatie’e property, under sec. 9 of Act XXXV of 1858 

is vaiid.-^. L. a., 1 Ai. m. 

IQ. Wbeaevor a maos^ger of the estate of a lunatic is appointed 
^^ppintment of guardian CivU Court, the Court shall appoint a 

by Civil Court. fit person to be gnardian of the person of the 

lun^io. The manager, unless be be the public curator, may be appoint- 
ed gusirdian : Provided always that the legal heir of the lunatic shall 
nopi in any casOi be appointed guardian of his person. 

Notes. 

The husband of a lunatic’s daughter applied to the Court to declare 
nis fatber-iu-law, who was a member of a joint Mitakshara family, to be a 
lunatie, and appoint a manager of his property and guardiuan of his person 

Act XXXV. of 1858. The lanatie hs4 an interest both in joint ances- 
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tral property and in property inherited collaterally, 'which might, but was 
not shown to, belong to him separately. The lower Court found that the ap« 
plication was made with a view to taking consequent proceedings for paj^ti- 
tion. Held that, it appearing that he had remained for sixteen years in, the 
same house under the same guardians, and there being no all^ation of ill- 
treatment, no sufficient grounds were shown for the Court’s interferenoOf 
or the appointment of another guardian of his person. Before any actiou 
can be taken under the Act in this respect, there ought to be a strong case 
made out that the change of custody would bo for the lunatib’s benefit. 
Held also that, os his daughter could not inherit his ancestral property, 
and as it was doubtful if the collaterally inherited property, was the 
separate property of the lunatic, the Court would not, under such cironm- 
Btauces, appoint a manager of the property ; but that the guardians of the 
lunatic, who were managers of the joint family, should, oil her request, 
furnish accounts to the daughter, of the management of the collaterally in^ 
herited property. Semble. — Act XXXV. of 1858 applies to the members o*£ 
a Mitakshara family. Quaere . — Assuming the application to be made with 
a view to a partition of the property, and that the lunatic was declared a 
Innatio under tho Act, whether a partition could bo had. — I. L. R., 6 Cef. 
639. 

!!•* If the estate consist in whole or in part of Ihnd or any in- 
terest in land not subject to the jurisdici^ion 
Management of lunatic’s of the Court of Wards, the Civil Court, in 
not Bubjifct to Court of Stead of appointing a manager, may direct the 
Wards. Collector to take charge of the estate; and th(?re- 

Proceedings of Collector upon the Collector shall appuioc a manager of 

J”o'r^Ueven«rAuthoriiT«8!’' Property and a gnardirin of tho person 
of the lunatic. All the proceedings of the Col- 
lector in the charge of estates under this Act shall be subject to thd 
control of the superior revenue-authorities. 

12. t If the person appointed to be manager of the estate of a 
R«munera.ion of ma- lunatic, or the person appomtsd to be gtfar- 

nagers and guurdiaiia. diau of a lunatic’s person, shall be unwirifog 

to discharge the trust gratiiuously, the Court or the Collector, ah the 
case may be, may fix such allowance or allowances, to be paid out of 
the estate of the lunatic, as, under the circumstances of the casre, mvSy 
be thought suitable. 

13. The person appointed to be guardian of a lunatic’s peysbtl 

shall have the care of his person and tnain- 
Datfea of guardian. tenance. When a distinct guardian is appoint- 
ed, the manager shall pay to the guardian such allowance as shall Bo 
fixed by the Court or the Collector, as the case may be, for the maill<k 
tenance of the lanatic and of bis family. 


• Repesilod in tho L<)wer Provinces of Bengal by Beng. Act IX. of 1879, eec. 8. 
t Sees 13 to 19 (biitli inclueivo) do not apply to persona or properties under the 
charge of the Court of Wards in the Lower Provinces of Bengal.— -See Beug. Act IX 
ef 1879j sec, 10. 
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14 . ttmtBgev of the eststc of a Ittoatio appointed as afors- 

said may exercise the satnS powers in the tna* 
Fowsn of maaaftrt. nagement of the estate as might have been ex* 
ercised by the proprietor, if not a lunatic; and may collect and pay all 
|nst daiius, debts, and liabilities dne to or by the estate of the lunatic. 
But DO such 'maoager shall have power to sell or mortgage the estate^ 
Or any part thereof, or to grant a lease of any immoveable property for 
any period exceeding five years, without an order of the Civil Court 
pireviorusly obtained. 

15 . Every person appointed by the Civil Court or by the Collector 
to forahh in. of tho estate of a Iniiatic shall, 

ventory and aauaal ao~ wilhiu six months from the date of bis appoint- 
ment, deliver in Court or to the Collector, aa 
the csss tnay be, aO inventory of the landed property belonging to the 
lunatic, and of all such sums of money, goods, and effects, as he shall 
receive on account of the estate, together with a statement of all debts 
due by or to the same. And every such manager shall furnish to the 
Court or to the Collector annually, within three months of the close 
of the year of the era current in the district, an account of the property 
in his charge, exhibiting the sums received and disbursed on account 
of the eatabe, and the balance remaining in his hands. If any relative 

Proceding. if sccurnoy 

of inventory or ucoouuts to the Court, shall impugn the accuracy of 
be impngoed. inventory and Statement, or of any 

annual account, the Court may summon the manager and enquire sum- 
marily into the matter, aod make such order thereon as it shall think 
proper ; or the Court, at its discretion, may refer any snob petition to 
any subordinate Court, or to the Colleotor if the manager was ap* 
pointed by the Colleotor. 

16. All sums received by a Manager on account of any estate in 

Uankg^to pay proo.«i. required for the current 

erMUite. into the pablio ex penaes of the lunatic or of the estate shall be 
paid into the public treasury ou account of the 
estate, and msy be invested from time to time in the public securities. 

It. It shall be lawful for any relative of a lunatio to sue for an 
lUUUva My sne for m account from any manager appointed under 
aoeounu this Act, or from any suob person after his re- 

moval from office or trust, or from his personal representative in case 
of hia death, in respect of any estate then or formerly under his care or 
management, or of any sums of money or other property received by 
him on account of such estate. 

tbraioTtii of MsDagec or 18. The Civil Court, for any sufficient 

Quardion, ^anse, may remove any manager appointed by 
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the Court, not being a poblio curator, and maj appoint bbrator 
or any other fit person in his room, and may compel the person so re- 
moved to make over the property in -his hands to his suooessor, and tO 
account to such successor for ail moneys received or disbursed by him; 
The Court may also, for any suflScient cause, remove any gurdian ap- 
pointed by the Court. In like manner, the Collector, for any sufficieDt 
cause, may remove any manager or guardian appointed by the Collector; 
and the Court, on the application of the Collector, shall compel any 
manager so removed to deliver his accounts and the property in his 
hands. 


19* The Civil Court may impose a fine not exceeding 500 rupees 

A nianaffer refusing to manager of the estate of a lunatic, who 

furnish accouuis, may be wilfully neglects or refuses to deliver bis ao- 
fiiiod by the Court, Ac counts or any property in bis bands within the 
prescribed time or a time fixed by the Court, and may realise such fine 
by attachment and sale of his property under the rales in force for the 
execution of decrees of Conrt, and may also commit the recusant to 
close custody until he shall deliver such accounts or property. 


20. If it appears to the Civil Court, having regard to the sitna- 
Judge may in certain ^ion and condition in life of the lunatic and his 
cases apply property for family, and the amount and description of bis 
without appointing any property, to be unnecessary to appoint a man* 
manager. Qf estate B8 hereinbefore provided, the 

Court may, instead of appointing such manager, order that the property, 
if money, or, if of any other description, the produce thereof, when re- 
lized, be paid to such person as the Court may think fit to be applied 
for the maintenance of the lunatic and his family. 


21. When any person has been adjudged to be of unsound mind 


Procedure for delivery 
of estate to a person who 
has ceased to be of un- 
Boond mind. 


and incapable of managing his afi^irs, if snob 
person, or any other person acting on his be- 
half, or having or claiming any interest in res- 
pect of bis estate, shall represent by petition to 


the Civil Court, or, if the Court shall be informed in any other manner, 
that the unBOundness of mind of such person has ceased, the Court may 


institute an enquiry for the purpose of ascertaining whether such per- 
son is or is not still of unsound mind and incapable of managing bis 


affairs. The enquiry shall be conducted in the manner provided in sec- 
tion 4 and the four following sections of this Act ; and, if it be adjudg- 


ed that such person has ceased to be of unsound mind and incapable 
of managing his affairs, the Court shall make an order for his estate 
to be delivered over to him ; and such order shall be final. 
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82* oiberwise herein provided, all orders made bf a 

OrSm* t6 l 9 open to Coart or by ioy snbordinate Court ander 

ippeali this Act, Shall be open to appeal under the 

rules in force for appeals in miscellaneous cases. 

^‘1 3 ^nl. 263, noted under sec. 3. 

The word ‘‘ lunatic,” as used in this Act, unless the contrary 
appears from the context, shall mean every per- 
son fbniid by due course of law to be of unsound 
*‘OlvirConTt.** txdnd and incapable of managing his afiairs. 

The expression “ Civil Court” shall mean thb 
principal Court of original jarisdictiou in the district. Words import* 
ing the masculine gender shall include females. 


ACT No. XIV. OF 1873. 

Passsd on the 11th Sbptkmbrk 1873. 

iln Act to provide /or the security and application gf the effects of Officers 
and Soldiers uecoming insane on service^ but not removed, 
put on half-pay^ or discharged, 

WnhiSAS it is expedient to provide for Ibe security and application 
of the efiect of Officers and Soldiers becoming 
Praambls. insane on service, but not removed, put on half- 

pUyi br discharged ; It is hereby enacted as follows 

1. This Act may be called ^^The Lunatic 
®®‘*“**- S'oldieru’ Property Act, 1878 

It extends to the whole of British India, and, so far as regards snb- 
jt^cis of Her Majesty, to the dominions of 
Native Princes and States in India in alliance 
with Her Majesty ; 

Ahd it shall come into force on the passing 
thereof. 

2. In this Act — 

Officer'’ means a Commissioned Officer 
of Her Majesty’s Army, or of Her Majesty’s 
Judiao Army ; and 

“ Soldier” meaus a soldier of her Majesty’s Army, or a European 
*8oldier’ soldier of Her Majesty'S Indian Army, incind* 

ing a Warrant and a Non-Commissioned Officer. 

8. When as bfficer or soldier becomes insane on service, but is 
Securing of eff^ts dt faUt bcmoved, put on half-pay, or discharged, 
on the ground of insanity, such Committee of 


Local extent. 

Coannenoemeot. 

interpfetation*oUafte 

*6teoet.» 


insane by Gomklit^. 
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Officers as the Goyerxior-Gtep^ ral in Coancil zQa; from time to time 
prescribe, shall immediate); secure ail such of hie effects as are within 
the territories to which this Act extends. 

4« Socb eSects ahali be liable to be applied m or towards pay- 
ment of any expenses necessarily iopnfred in 

PP on) of effects. maintenance and removal of soch Officer or 

Soldier to any place in India, and of any suc'a expenses and debts in- 
cnrred and owing by him as would, under Part I of the Regitnentel 
Debts Act, 1863, be preferential charges on his moveable property in 
case he had died on service, with the like preference, in the like order, 
and subject to the like provision for decision of doubt or di^erenoCi as 
would in that case apply, as nearly as may be, mutatis mutandis^ 

5# If any person who wonld, if such Officer or Soldier were dead, 
be entitled to take out representation to him 
Ooin^^ittee It (otberwisa than as a creditor,) or his wife (if 

expenses nnd debts by re- any), Of any near relative, pays in fall the ex- 
prosentatire. penses and '’cbL. aforesaid, the said Committee 

shall not farther interfere in relation to the property. 

6« If such payment is not made, then, within one month after the 
Adminiatration by Com- insanity 18 known at the qnarteja wheif,, the 
property is, the said Committee may sell and 
convert into money such part of the property as they think fit, 

and, after paying out of the proceeds the expenses attending the 
discharge of their duties, shall pay thereout the expenses and debts 
aforesaid. 

and shall dispose of any property then remaining'in their bsnd|l 
in soch manner as may from to time be prescribed by the Goveruor- 
Oeneral in Council, or by such Officer as he appoints in this behalf, to 
the end that the same may be applied for the benefit of the OfiScer or 
Soldier to whom it belongs. 

7* Dvery payment or application of money, and every sale or other 

Vriartion of p.ymeiit., of property, mAde by any . Qommiir 

•«1m vid dupoutiona by tee in pnrsnanoe of this Act, shall hA as 
Cominictee. against all persons wbomsoaver. 

And every ojSScer belonging to any snch Committee shall be dip* 
charged from ;;11 liability in rwpect ol the 
money or other property so paid, applju^d, py 
disposed of. 

8. The Governor. General in Conncil may, from Uoe to Ijipip, preik 
Power to make regola- regnlations ae may seem fit for the 

tioBs. better execution of any of the porposes of this 

Act. 


Indemnity. 
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ACT No. XI. OF 1877. 

Passed on the SIst Mat 1577. 

An Act to faeililate the admission of Military Lunatics into Asylums, 

Whrseas it is expedient to facilitate the admission of jSSpropean 
Military Lnnaticsinto Asylums, and to amend 
Preamble. force with regard to the admis- 

sion thereto of Native Military Lunatics; It is hereby enacted as fol- 
lows 

1. This Act may be called the ** Military 
Lunatics Act| 1877 

It extends to the whole of British India and, so far as regards sub- 
jects of Her Majesty, to the dominions of 
Native Princes and States in India in alliance 
with Her Majesty ; 

And it shall come into force on the passing 
thereof. 


Short title. 


Local extept. 


Oommenoement. 


Repeal 

187S. 


of Act XXI of 2* Act XXI of 1872 (to facilitate the ad- 
mission of Native Military Lunatics into Asy- 
lums) shall be repealed. 


3* Whenever any European officer, Warrant officer, Non-commis- 
Frooedare in reepeot of officer, soldier or other person subject to 


Raropean officer or soldier 
declared lonatio. 


the provisions of the Act for punishing Mutiny 
and Desertion and for the better payment of 
the Armyand their quarters for the time being in force has been declared 
a Innatici in accordance with the provisions of the military regnlations 
of the Presidency to which he belongs, and has been ordered to be for- 
warded to any one of the Presidency towns, and it appears to one of the 
Bnrgeons-Qeneral) either, of the British Forces or of the Indian Medi- 
cal Bervioe, aooording to the Presidency and the service to which the 
amid Innatio belongs, that it is inexpedient that he shonld be removed 
to Eoglandi or that he should be detained in military custody until he 
ean be oonvenieotly sent to England, such Surgeon-General may, if he 
thipk fit, make an order under bis hand for the reception of the said 
Innatio into the Lnnatio Asylum at Bhowanipur, Madras or Bombay, 
or snob other Lnnatio Asylum as may be duly authorised for the pur- 
ppie by the Gtovernor-General in Council ; 

and tbo QffpaP ii| charge of snob asylnm shall receive the lanatic 
in the asylum, and detain him therein until he is discharged therefrom 
in accordance with the local military regulations in force for the time 
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beiag, or notil t>h« Sargeoo’Gtooeral applies for hk traaefer to (he 
roilitBry aotborities in view to his resaoval to England. 

4. Whenever anj Native officer, Non*eommi8sioned officer or sol- 

Beport in oiw> of Native ^ insane, (he officer command- 

oflioer or soldier appearing ing (he regiment or detachment to which he 
to be insane. belongs shall report the case to the general 

officer commanding the division or district or force in which snch regi- 
ment or detachment is servinge 

5. Snch general officer shall thereupon canse the said Native to 

be examined by a committee composed of at 
Kzamination of Natiro least two medical officers^ or (if this be imprao- 
y committee. ticable) by a regimental committee comprising 

the officer in command of the wing or squadron to which the Native be- 
longs and the medical officer in charge of the crops or detachment of 
which snch wing or squadron forms part. 

6. If the said committee or regimental committee (as the case 

„ , ^ may be) or satisfied that the Native is insane, 

being found by committee the officer commanding the division or district 
to be intane. qp force may, if he thinks fit, make an order his 

band for tbe reception of the said Native into a Lnnatio Asylnm, and 
shall then send him either under military escort ; and the officer in 
charge of snch asylnm shall receive the Native into the asyinm and de- 
tain him therein until he is discharged therefrom in accordance with 
Jne local military regnlations in force for the time being. 

7. Whenever it appears to the officer in charge of a Lunatic Asylnm 
p«K»dur. for diwharge dieoharge of a military lonatic, whether 

-'if European or Native mi- Elnropean or Native, is necessary either on ac- 
.Itary lunatic. count of his recovery, or for any other pnrpose, 

snch person shall be brought before the visitors of tbe asylnm, and on 
.he visitors recording their opinion that tbe discharge should be made, 
uhe general officer commanding tbe division, district or force, or other 
officer anthorized to order the admission of military lunatics into asy- 
Inms, shall forthwith direct him to be discharged, and snch discharge 
;hall take place in accordance with the local military regnlations 
in force for the time being. 

8* Tbe Paymaster of the military circle within which any snch 
asylnm is sitoate shall pay to the officer in 
Payment of ezpenses of charge of snch asylnm the expense of the lodg- 
iti^, maintenance, clothing and medicine of 
'Very Innatic, whether Earopean or Native, received and detained 
nder this Act. 


11 53a 
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9. AH militerj lanitios heretofore received into Lunatic Asyloms 
LagiiisMfcioD of put re. deemed to have been so received in 

optioM.in aeylum. accordance with law* 


ADDENDA. 


Kotee. 

ActJXXXV. of 1858. — Application for the appointment of a manager 
and guardian to the estate and person of a lunatic was refused, as the 
lunatic was a member of a joint hindu family, and as there was no allega- 
tion of ill-treatment so as to warrant the Court’s interference. — I. L. R., 

6 Cal. 539. 

Act XXXV. or 1858. — A person alleged to be a lunatic, though not 
found so under Act 35 of 1858, may appear either by vakeel or in person.-^ 

7 Cal. 242. 

Act XXXV. OF 1858. — An appeal lies against an order adjudging a 
person to be lunatic and appointing a guardian for him. — 8 Cal. 263. 

Act XXXV. of 1858. — Application by curator bonis appointed in 
Scotland to authorize his attorney to administer the estate of the lunatic 
under his charge was refused. — 8 Bom. 280. 

Act XXXV. of 1858. — A person is disqualified under hindu law from 
succeeding to property, if he is insane when the succession opens, whether 
his insanity is curable or incnrable. 

When property has onoe vested by snocesaion in a person, bis subse- 
quent insanity will not be a ground for its resumption. 

Although a person becomes qualified to succeed to property, after the 
disqualification of insanity ceases, he cannot resume property from an heir 
who has succeeded to it in consequence of his disqualification when the 
succession opened.—5 Al. (F. B.) 509. 

Act XXXV. of 1858. — In order to exclude a person from inheritance 
under hindu law on the ground of insanity, it is sufficient to prove insanity 
at the time when succession to the property opens ont. — 10 Cal. 639. 
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ACT No. I. OF 1872.* 

(Aa amended up to date,) 

Passed on the 15th March 1872, 

Whereas it is expedient to consolidate, define, and amend the 
Law of Evidence ; It is hereby enacted as 
follows : — 

PART I.— RELEVANCY OP PACTS. 


CHAPTEB 1. 

PfiELlMlNARY. 


Short title. 


1. This Act may be called The Indian 
Evidence Act, 1872 


It extends to the whole of British India, and applies to all judicial 
proceedings in or before any Conrt| inclnding 
Courts Matrial, bnt not to affidavits presented 
to any Court or officer, nor to proceedings before an arbitrator ; 


Commoncemeoi of Act. 


and it shall come into force on be first 
day of September 1872, 


Note. 

Evidence is one of those matters which are governed by the law of the 
country in which the proceeding takes place, and not by that of the country 
where the contract sued upon was made, or the cause of action arose. 

Section 124 of the Army Discipline and Regulation Act, 1879, provides 
that a Court Martial shall not be subject to the provisions of the Indian 
Evidence Act, 1872, or to any Act, law or ordinance of any legislaturew bat- 
soever other than the Parliament of the United Kingdom. Bnt section 125 
provides that the rules of evidence to be adopted in proceedings before 
Courts Martial shall be the same as those followed in Civil Courts. 

Id a suit referred to arbitration under Act YU I of 1859, the arbitrator 
informed the parties that he had|determined to award the plaintiff Rs. 1,500 
with costs ; but a few days afterwards, in consequenoe of a communication 
made by the defendant, the arbitrator held another meeting, at which the 
defendant, for the first time, contended that, as before the matter was re- 
ferred to arbitration, he had offered the plaintiff Rs. 1,500, he ought not to be 
made to pay the costs of the arbitration, and in support of his contention 

* This Act haft been declared in force in Upper Burma generally. — See the First 
Part of the Second Schednle to Act XX. of 18S6. 

It is included in the Schedule to the Santal Parganas Laws Regulation, III. of 1886. 

See Gazette of India, 28ad October 1881, Pt. I., p. S04 ; Ibid, 28rd September 
1876, Pt. I. p., 600. 


II 54 
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prodaoed a letter written by tbe plaintiff’s attorneys to his attorneys, which 
was stated to 1^ without prejudice/’ and thereupon the arbitrator decided 
not to give tbe plaintiff costs. An application to confirm tbe award was re- 
fused by the learned Judge of the Court of first instance, upon the ground 
that the defendant had acted improperly in using the letter. Eeld^ on ap- 
peal by the defendant, that the refusal to confirm the award was a judgment 
upon the whole subject-matter of the suit, and that an appeal would lie 
from such a judgment. Beld also that, although the arbitrator was wrong 
in receiving and using as evidence a document which ought not to have 
been received, yet this was not a snfiBcient ground to justify the Judge in re- 
fusing to confirm the award. — 1. L. B., 4 Gal. 231. 

2. On and from that day the following 

Itopeal of 

(1) All rules of evidence not contained in any Statute, Act, or 
Begnlation in force in any part of British India ; 

(2) All such rules, laws, and regulations as have acquired the force 
of law under the twenty-fifth section of ^The Indian Councils Act, 1861/ 
in so far as they relate to any matter herein provided for ; and 

(8) The enactments mentioned in the schedule hereto, to the ex- 
tent specified in the third column of the said schedule. 

Bat nothing herein contained shall be deemed to affect any pro- 
vision of any Statute, Act, or Uegulatioii in force in auy part of British 
ludia, aud not hereby expressly repealed. 

Note. 

Clause (2) refers to various rules as to cvidciico issued by the Govern- 
ment in “Non -Regulation” Provinces previous to the Indian Councils* Act, 
1861, 24 and 25 Vic., o. 67, and which became law by virtue of section 25 
of that enactment. 

3« In ibis Act tbe following words and expressions are used in 
tbe following senses, unless a contrary in- 
InUrpretatioD-oUuie. tontion appears from the context : — 

Court” includes all Judges and Magis- 
*‘Cottrt.*’ irates, and all persons, except arbitritors, leg- 

ally authorized to take evidence. 

“Fact.’* ^‘Fact” means and includes — 

(1) auy tiling, state of things, or relation of things, capable of be- 
U)g perceived by the senses. 

(2) any mental condition of which any person isconscions. 

Illustrations. 

(«.) That there are certain objects arranged in a certain order in a cer- 
tain place, is a fact. 

(5.) That a man heard or saw something, is a fact. 

<c } That a man said certain words, is a fact. 

(d.) Thai a man holds a certain opinion, has a certain intention, acta 
in good faith or fraudulently, or uses a particular word in a particular 
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'^Relevant.’' 


"Facta in iasiie.’* 


sense, or is or was at a specified time conscious of a particular sensatioDi 
is a fact. 

(e.) That a man has a certain repntation, is a fact. 

One fact is said to be relevant to another when the one is connected 
with the other in any of the ways referred to 
in the provisions of this Act relating to the 
relevancy of facts. 

The expression ‘‘ facts in isane” means 
and inclndes — 

any fact from which, either by itself or in connection with other 
facta, the existence, non-existence, nature, or extent of any right, li- 
ability, or disability, asserted or denied in any suit or proceeding, neces- 
sarily follows. 

Ecplanation. — Whenever, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records an 
issue of fact, the fact to be asserted or denied iu the answer to such 
issue is a fact in issue. 

Illustration, 

A is aecuaed of tho murder of B. 

At his trial the following facts may be iu issue ; — 

That A caused B’s death ; 

That A intended to cause B’s death ; 

That A had re<ieived grave and sudden provocation from B ; 

That A, at the time of doing tho act which oansed B’s death, was, by 
reason of unsouudnoss of mind, incapable of knowing its natare, 

^^DocumeuP’ means any matter expressed or described upon any 
substance by means of letters, figures, or marks, 
or by more than one of those means, intended 
to be used, or which may be used, for the purpose of recording that 
matter. 

Illustration, 

A writing is a document : 

Words printed, lithographed, or photographed are documents : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document. 

"Bvidence.** “ Evidence” means and includes-— 

(1) all stHtements which the Court permits or requires to be mad* 

before it by witnesses, iu relation to matters of fact under 

inquiry ; 

such statements are called oral evidence; 

(2) all documents produced for the inspection of the Court ; 

enoh documents are called docnmentary evidence. , . . 

A fact is said to be proved when, after considering the matters be* 
fore it, the Conrt either believes it to exist, or 
considers its existence so probable that a pm> 


"Document.” 


"FroTed." 
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dent man ongh^ ander the oircnmstaDoes of the particular case, to act 
upon the sappositioo that it exists* 

A fact is said to be disproved when, after oonsidering the matters 

before it, the Coart either believes that it does 
** Duprovedt** • i * 

not exist or oonsiders its non-existence so pro* 

bable that a prodent man ought, under the circumstances of the parti- 
cular case, to act upon the supposition that it does not exist. 


“ Not proTod.” 


A fact is said not to be proved when it is 
neither proved nor disproved* 


XTotes. 

A was charged before an Assistant Magistrate by a Sab-Begistrar 
with having committed an offence nnder sec. 228 of the Penal Code, and 
fined, ffeld that the Sab-Registrar should have tried the matter himself 
under secs. 435 and 436 of the Criminal Procedure Code, and as the Magis- 
trate acted without jnrisdiction, the order must be quashed. By sec. 82 
of the Registration Act a Sub- Registrar is a public officer, and proceedings 
before him are judicial proceedings within the meaning of sec. 228 of the 
Penal Code, and as be is legally authorized to take evidence, he is a 
**Court'* as defined by the Evidence Act, sec. 3.— 13 B. L. R., (Ap.) 40. 


A registered power-of-attorney admitted nnder sec. 57 of the Evidence 
Act without proof, the registering officer being a Court under sec. 3 of the 
Act.-!. L. B., 14 Oal. 176. 

Evidence does not include the whole material of the Judge’s belief ; 
for instance, a Magistrate or Session Judge may question the prisoner, and 
the prisoner’s answers to the Magistrate may be used against him ; bat 
they are not evidence under this definition as not being made by a witness. 
Where, however, the answers of an accnsed person are used against him, as 
they may be, in another trial, the record of them would be strictly evidence 
as being **a doonment produced for the inspection of the Court.” 


Whenever it is provided by this Act that the Court may pre- 
sume a fact, it may either regard such fact as 
proved, unless and until it is disproved, or may 
call for proof of it : 

Whenever it is directed by this Act that the Court shall presume a 
fact, it shall regard such fact as proved, unless 
and until it is disproved. 


*'May presume.' 


'*Shal1 presume." 


When one fact ia declared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one fact. 
Cone usive proo . regard the other as proved, and shall not allow 

'evidence to be given for the purpose of disproving it. 

Note. 


Pop instances in which the Court “waw presume,” see Secs. 86, 87, 88, 
90 and 114; for instances in which it presume,” see Sections 79 — 55 ; 
for iustauoes of ^^oonolusive proof.” see Sections 41, 112 & 113. 
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Or THB Belrvancy of Facts. 

5. Evidence may be given in any sait or proceeding of the ez- 

« . , . . istence or nou-ezistence of every fact in issoe 

Evidence may be given , - , , • / • ^ j 

of facta in issue and rele- and of 6uch other facts as are hereinafter de* 

vant facts. clared to be relevant, and of no others. 

Explanation, — This section shall not enable any person to give evi« 
dence of a fact which he is disentitled to prove by any provision of the 
law for the time being in force relating to Civil Prooednre.* 

Illustrations. 

(a.) A is tried for the murder of B by beating him with a olnb with 
the intention of causing his death. 

At A's trial the following facts are in issno 

A’a beating B with the club ; 

A's causing B's death by such beating ; 

A's intention to cause B’s death. 

(&} A suitor does not bring with him, and have in readiness for pro- 
ductioo at the first hearing of the case, a bond on which be relies. This 
section does not enable him to produce the bond or prove its contents at 
a subsequent stage of the proceedings, otherwise than in accordance with 
the conditions prescribed by the Code of Civil Prooeduro*. 

Notee. 

The principle that parties cannot, without the leave of the Court, cross- 
examine a witness whom, the parties having already examined, or declined 
to examine, the Court itself has examined, applies equally whether it is in- 
tended to direct the cross-examination to the witness's statements of fact, 
or to oiroamstanoes touching his credibility, for any question meant to im- 
pair his credit tends (or is designed) to get rid of the effect of each and 
every answer, just as much as one that may bring out an inoonsistenoy or 
Bontradictioo, sec. 155 of Act 1 of 1872. The statement of a witness for the 
defence, that a witness for the proseontion was at a particular place at a 
particular time, and consequently could not then have been at another place, 
where the latter states he was, and saw the aocnsed persons, is properly 
admissible in evidence, even though the witness for the prosecution may not 
bimself have been cross-exanajned on the point, secs. 5, 11, and 153 (ill. e) 
yf Act 1 of 1872. Where such a statement, after being admitted, was with- 
held from the jury, the High Court order^ a new trial. — 11 Bom. H. C. 
R., (A. Cr.) 16fi. 

Chapter II sets out the ways in which facts must be connected with 
moh other in order to be relevant. This section lays down a general rule 
M to the admissibility of evidence by enacting that evidenoe may be given 
if fa) facts in issne, and fb) facts declared to be relevant, and of no others. 
The remaining sections of the Chapter give illostrations of relevant facts. 

The word hereinafter'^ in the first paragraph inolndes not only eeo- 
ions 5 — 55, but sections 145, 146, 148, 153, 155, 156, 157, and 158. 

See Act XIV of 1882, secs. 59, 60, 62, 63, 131 and 568. 


* Seenow Aoc XlV.of 1882. 
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6. Facta which, thoogh cot in iaane, are so connected with a fact 

Btlerancj of facts for- ^ tranaactioD, 

mina part of same traos- are relevant whether they occurred at the aame 
time and place, or at different times and places. 

Illusirationi, 

(a.) A is accused of the murder of B by beating him. Whatever was 
said or done by A or B or the bystanders at the beating, or so shortly be- 
fore or after it as to form part of the transaction, is a relevant fact. 

(6.) A is aooQsed of waging war against the Queen by taking part in 
an armed insurrection in which property is destroyed, troops are attacked, 
and gaols are broken open. The occnrrence of these facts is relevant, as 
forming part of the general transaction, though A may not have been pre- 
sent at all of them. 

(e.) A sues li for a libel contained in a letter forming part of a cor- 
respondence. Letters between the parties relating to the subject out of 
which the libel arose, and forming part of the correspondence in which it 
is contained, are relevant facts, though they do not contain the libel itself. 

(d.) The question is, whether certain goods ordered from 5 were de- 
livered to A. The goods were delivered to several intermediate persons 
snoceaaively. Each delivery is a relevant fact. 

Notes. 

A transaction is defined as a group of facts so connected together as to 
he referred to by a single legal name, as a crime, a contract, a wrong, or 
any other subject of enquiry which may be in issue. Contemporaneous/ 
statements are often of course facts forming part of the transaction to/ 
which they relate, and may be relevant under this section or under section ^ 
8, 9 or 14. 

Illustration (a) shows that the admissibility of statements of by standers 
will depend on the question whether the statement was made so shortly be- 
fore or after the transaction as to form part of it. But under the English 
law, it will depend on the question whether the party, against whom the 
evidence is given, was present when the statement was made. 

The only evideuoe against the prisoner charged with having voluntarily 
caused grievous hurt was a statement made in the presence of the prisoner 
by the person injured to a third person, immediately after the commission 
of the offence^ The prisoner did not, when the statement was made, deny 
that she bad done the act complained. Eeld, that the evidence was Omis- 
sible under sec. 6 and sec. 8, Illustration (gf) qf the Evidence Act. — I. L. B., 
10 Oa). 302. 

7. Facts which are the occasion, cause, or effect, immediate or 

F.ati which ar. ocoaiion, Otherwise, of relevant facts or facts in issne, or 
eanse, or effeot of facts in which constitute the state of things under 
which they happened, or which afforded an 
opportunity for their ocourrenoe or transaction, are relevant. 

ElustrationM, 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money 
in his possession, and that he showed it, or mentioned the fact that he had 
it, to third persona, are relevant. 

{h) The question is, whether A murdered B. 
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Marks on ifae ground, prodnoed bj a straggle at or near the place where 
the mnrder was committ^, are relevant facts. 

(c) The qaestioD is, whether A poisoned B. 

The state of B'a health before the symptoms ascribed to poison, and 
habits of B, known to A, which afforded an opportunity for the administra- 
tion of poison, are relevant facts. 

Note. 

Illustration (a) is an instance of facts relevant as giving occasion or 
opportunity : (6) of facts constituting an effect : (e) of facts constituting the 
state of things under which an alleged fact happened. 


Motive, preparation, and 
previous ur eubaequeat 
<x)Ddact. 


8. Any fact is relevant which shows or 
constitutes a motive or preparation ior any 
fact in issue cr relevant fact. 


The oondnet of any party, or of any agent to any party, to any 
suit or proceeding, in reference to such snit or proceeding, or in re- 
ference to any fact in issue therein or relevant thereto, and the conduct 
of any person, an offence against whom is the snbj^^ot of any proceed- 
ing, is relevant, if sneb conduct influences or is inflaenoed by any fact 
in issue or relevant fact, and whether it was previous or subsequent 
thereto. 


Explanation 1 , — The word conduct’^ in this section does not in- 
clude statements, unless those statements accompany and esplain acta 
other than statements ; but this explanation is not to affect the rele* 
vancy of statements under any other section of this Act. 

Explanation 2 , — When the conduct of any person is relevant, any 
statement made to him or in his presence and hearing, which affects 
such conduct, is relevant. 

Illustrations, 

(a.) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, 
and that B had tried to extort money from A by threateniug to make his 
knowledge public, are relevant. 

(b.) A sues B upon a hood for the payment of money. B denies the 
making of the bond. 

The fact that, at the time when the bond was alleged to be made, B 
required money for a particular purpose, is relevant. 

(c.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that 
which was administered to B, is relevent. 

(d) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made in- 
quiry into matters to which the provisions of tho alleged will relate, that 
he consulted vakils in reference to making the will, and that he caused 
drafts of other wills to be prepared, of which he did noc approve, are re- 
levant. 

(e.) A is accused of a crime. 

The facts that, either before, or at the time of, or after, the alleged 
crime, A provided evidence which would tend to give to the facts of the 
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oMe ao appearance favourable to bimeelf, or that he destroyed or con« 
oealed evidence, or prevented the presence or procured the absence of per- 
sona who might have been witnesses, or suborned persons to give false evi- 
dence respecting it, are relevant. 

(/.) The question is, whether A robbed B. 

The facts that, after B was robbed, G said in A’s presence, * The Police 
are coming to look for the man who robbed B,’ and that immediately after- 
wards A ran away, are relevant. 

(p.) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to G, 
in A*s presence and hearing, * I advise you not to trust A, for he owes B 
10,000 rupees,* and that A vitent away, without making any answer, are re- 
levant facts. 

(h ) The question is, whether A committed a crime. 

The facts that A absconded after receiving a letter warning him that 
inquiry was being made for the criminal, and the contents of the letter, 
are relsvaut 

(i.) A is accused of a crime. 

The facts that, after the commission of the alleged crime, be abscond- 
ed, pr was in possesston of property or the proceeds of property acquired 
by the crime, or attempted to conceal things which were or might have been 
used in committing it, are relevant. 

( j.) The qaestioD is, whether A was ravished. 

The facte that, shortly after the alleged rape, she made a complaint re- 
lating to the crime, the oircumstanoes nnder which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been 
ravished, is not relevant as conduct under this section, though it may be 
relevant— 

as a dying declaration nnder section 32, clause (1), or 
as corroborative evidence under section 157. 

(k.) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint re- I 
lating to tbe offence, the circumstances under which, and the terms in whichJjj 
the complaint was made, are relevant. ' 

The fact that he said he bad been robbed, without makiug any com- 
plaint, is not relevant as conduct under this section, though it may be re- 
levant— 

aa a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 

Votes. 

A prisoner was indicated for theft and dishonestly receiving stolen 
property. The prosecutor, while travelliug by train to Galcutta, discovered 
the loss of the property, and reported his loss to a rail way-pol ice Inspector 
at the first station at which the train stopped after he be^me aware of the 
theft, prisoner not then being present. This statement was tendered in 
evidence, and admitted nnder eeo. 8, ill. k, of the Evidence Act. Evidence 
was also tendered of a statement made by the prisoner to the constable 
who arrested him, to the effect that some of tbe property had been given 
him by his eister, and that he had brought tbe rest, aud this was admitted ; 
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the Court ramarkinfn^ then that there wan a distinction in the Evidence 
Act between ** admission** and “ confession.’*— 10 B. L. R., (App.) 2. 

The accased was charged, under section 411 of the Indian Penal Code, 
with dishonestly receiving stolen property. In the course of the police 
investigation the accused was asked by the police where the property was. 
He replied that he had kept it, and would show. He said he had buried 
the property in the fields. Ho then took the police to the spot where the 
property was concealed, and with his own hands disinterred the earthen 
pot in which the property was kept. He made a second statement when 
pointing out the spot to the effect that he bad buried the property there. 
It was contended that those statements were inadmissible, having been 
made when the accused was in custody of the police. Held — (1) That the 
above statements were clearly in the nature of a confession, as they sug* 
gestod the inference that the prisoner committed the crime, and even if not 
intended by the accused as a confession of guilt they were an admission of a 
criminating circumstance and would form a very important part, of the 
evidence against the accused, as showing that he had not come by the pro* 
perty honestly, and, therefore, properly within the rule of exclnsion in re* 
gsrd to confessions made by a person in custody of the police. (2) That 
neither of the above statements was admissible in evidence under Explana- 
tion 1 of section 8 of the Evidence Act 1 of 1872, as evidence of the conduct 
of the accused. Section 8 so far as it admits a statement as include# in 
the word **condnct** must be read in connection with sections 25 and 26, and 
cannot admit a statement as evidenoo which would be shut out by those sefo* 
tions. (3) That the accused’s statement, that he bad buried the property 
in the holds, was admissible in evidence under section 27 of the Evidence 
Act, as it set the police in motion and led to the discovery of the property. 
A statement is equally admissible under section 27, whether the statement 
is made in such detail as to enable the police to discover the property them- 
selves, or whether it be of such a nature as to require the assistance of the 
accused in discovering the exact spot where the property is concealed. — I. 
L. R., 14 Bom. 260. 

P brought a suit against K, a Hindu widow, to establish his right of 
inheritance in certain villages which had belonged to K’s husband, and to 
have it declared that her husband died childless, and that K had falsely put 
forward a child of unknown parentage as her husband’s son. K was the only 
defendant, and she maintained that the child in question was her son by her 
deceased husband. The salt was dimissed on the merits by the Court of 
first instance, and by the High Court on appeal. After K'a death P brought 
a suit against D, whom the Collector as Manager of the Court of Wards 
had accepted as the minor son of K, and against the Collector as such 
Manager, for possession of the same villages upon the same grounds as those 
put forward in the former suit. Held by the Full Bench that the judg* 
ments of the Court of first instance and the High Court in the former snit 
did not operate as res judicata in the present suit, but (Brodhurst, J., die* 
senting on this point) that they were admissible in evidence in the present 
suit. Fer Edgk, C.J., and Tyrrell, J.— The judgments were not admissible 
under sec. 8 or sec. 9 of the Evidence Act (I of 1872), nor was either of 
them a “transaction” or a “fact” within the meaning of sec. 13. But the 
record, and not the judgments alone, in the former suit, was admissible 
under sec. 13 (5), independently of sec. 43, as evidence of a particular in- 
stance in which the alleged right of the plaintiff to the property now in 
suit was at that time claimed and disputed, the word “ right" in both 
clauses (a) and (6) of sec. 13 iaclading a right of ownership, and not being 
II 55 
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confined, as bold by ihe majority in Gnjjn Lall v, Fatieb Lall, to ineor>> 
poreal rigbta. Bat tbe reasons given in the judgments in the former suit 
for the decree conld not be considered in the present suit. Per Stbaioht, 
J, — Under sec. 43 of the Evidence Act the question was whether the exist- 
ence of the former judgments was a fact in issue or relevant under some 
other provision of the Act. Here the question was not as to the existence 
of tbe former judgments and decrees as a fact in issue or relevant fact ; 
but though sec. 43. declared judgments, orders and decrees other than 
those mentioned in secs. 40, 41 and 42 irrelevant and judgments, orders 
and decrees, it did not make them absolutely inadmissible when they were 
the best evidence of something that might be proved aliunde. The former 
judgments and decrees were not themselves a ^^transaction” or * instances” 
within the meaning of sec. 13 ; but the suit in which they were made was 
a transaction or an instance in which the defendant’s right as the living 
son of K’s husband to obtain proprietary possession of his father’s estate 
was claimed and recognised, and to establish that such a transaction or 
instance took place, they were the best evidence. Per Brodhubst, J. — That 
for the reasons given by Garth, C. J., and Jackson and Pontifex, JJ., in 
Guj ju Lall V. Fatteh Lall, the judgments in the former suit were not admis- 
sible in evidence. Pet Mahmood, J. — That for the reasons given in the 
dissentient judgment of Mitter, J., in Gujju Lall v, Fatteh Lall, the former 
ju|igmentB were admissible in evidence. It having been alleged that the 
defendant was in reality one Bi, the defence attempted to use as evidence a 
judgment in a criminal case in which the defendant was prosecuted as B 
for causing simple hurt, and in which the Court had found that R had 
died some time before the date of the alleged offence, and expressed an 
opinion that the present plaintiff (who was not the prosecutor) had got up 
the case. Held by Edge, C. J., and Bkodhukst and Tyrrell, JJ., that the 
Judgment of the Criminal Court was not admissible in evidence. Held by 
Straight, J., with doubt, and on the principle that in cases of doubt a 
Judge should decide in favour of admissibility rather than of non-admis- 
sibility, that the judgment was a fact which went to establish the identity 
of the defendant with the person he alleged himself to be, or at any rate 
to show that he was not the person the plaintiff said he was, and that it was 
therefore admissible under sec. 9 of the Evidence Act. Held by Mahmood, 
J., that the judgment was admissible under sec. 8 and, if not, under other 
sections of the Evidence Act. — I. L. B., 12 Al. 1. 

By Euglish law the details of a statement aiccompanying and explain- 
ing the conduct of a party iu making a complaint can be elicited only in 
cross-ezamination — Tajl. § 519. But this restriction does not apply under 
the present Act. 

The following sections of the Act provide for statements of various 
kinds : — Sec. 10 provides for statements by conspirators ; sec. 14, [Ills, h, 
m] for statements showing the state of mind or body ; secs. 17 — 31 ad- 
mission ; sees. 32 — 38, various statements by deceased persons and others ; 
secs. 155 and 157, former statements of witnesses. This section, [III. y] 
admits stfitements only so far as they accompany and explain acts. 111. d, 
to 860 . 9 gpves a case of a statement as evidence of one’s motives and of an- 
other’s conduct with regard to those motives. 

9. Facts necessary to explain or introduce a fact in issue or re- 
nnnnsrinrj to ex- which support or rebut an in- 

plain or introduce relevant ferenoe suggested by a fact in issue or relevant 
fact, or which establish the identity of any^ 
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thing or person whose identity is relevant^ or fix the time or place at 
which any fact in issue or relevant fact happened, or which show the 
relation of parties by whom any soch fact was transacted, are relevant 
in so far as they are necessary for that purpose. 

IlltMtrationa, 

(a.) The question is, whether a given document is the will of A. 

The state of A's property and of his family at the date of the alleged 
will may be relevant facts. 

(b.) A sues B for a libel imputing disgraceful conduct to A ; B affirms 
that the matter alleged to be libeilons is true. 

The position and relations of the parties at the time when the libel 
was published may bo relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter uncon** 
nected with the alleged libel are irrelevant, thongh the fact that there was 
a dispute may be relevant if it affected the relations between A and B. 

(c.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded 
from his bouse, is relevant, under section 8, as conduct subsequent to and 
affected by facts in issue. 

The fact that, at the time when he left home, he had sudden and urgent 
business at the place to which he went, is relevant, as tending to explain the 
fact that ho left home suddenly. ^ 

The defails of the business on which he left are not relevant, except 
in so far as they are necessary to show that the business was sudden and 
urgent. 

(d.) A sues B for inducing C to break a contract of service, made by 
him with A. C, on leaving A's service, says to A, ‘ I am leaving you 
because B has made me a better offer.’ This statement is a relevant fact as 
explanatory of G’s conduct, which is relevant as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolen property to B, who 
is seen to give it to A’s wife. B says, as he delivers it, ‘ A says you are to 
hide this.* B's statement is relevant as explanatory of a fact which is part 
of the transaction. 

(/.) A is tried for a riot, and is proved to have marched at the head 
of a mob. 

The cries of the mob are relevant as explanatory of the nature of the 
transaction. 

Note — See 1. L. R., 12 Al. 1, noted under sec. 8. 

10* Where there is reasonable ground to believe that two or 

Thing, raid or done by Pe™one have conspired together to com- 

coDHpirator in reference to mit an offence or an actionable wrong, any 
oommon design. thing said, done, or written by any one of sneh 

persons in reference to their common intention, after the time when 
snob intention was first entertained by any one of them, is a relevant 
faot as against each of the persons believed to be so conspiring, as 
well for the purpose of proving the existence of the conspiracy as 
purpose of showing that any such person was a party to it 
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Illustration. 

Reasonable ground exislis for believing that A baa joined in a cod 8<* 
piracy to wage war against the Qaeeu. 

The facia that B procured arms in Europe for the purpose of the cons- 
piracy, G collected money in Calcutta for a like object, D persuaded persons 
to join the conspiracy in Bombay, E published writings advocating the ob- 
ject in view at Agra, and F transmitted from Delhi to G at Cabul the money 
which C had collected at Calcutta, and the contents of a letter written by 
H giving an account of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove A*a complicity in it, although he 
may have been ignorant of all of them, and although the persons by whom 
they were done were strangers to him, and although they may have taken 
place before he joined the conspiracy or after he left it. 

Note. 

By English law only statements made in furtherence of the common de» 
sign may be proved ; but by this Act not only are such statements relevant ; 
but anything said, done or written by any conspirator in reference to the 
common design is relevant. 

Whan facts not otherwise Facts not otherwise relevant are 

relevant beoocne relevant, relevant-— 

(1) if they aie inconsistent with any fact in issne or relevant fact ; 

(2) if by themselves or in connection with other facts they make 
the existence or non-existence of any fact in issue or relevant fact 
highly probable or improbable. 

Illustrations. 

(a.) The question is, whether A committed a crime at Calcutta on a 
certain day. 

The fact that, on that day, A was at Lahore, is relevant. 

The fact that, near the time when the crime was committed, A was at 
a distance from the place where it was committed, which would render 
it highly improbable, though not impossible, that he committed it, is re- 
levant. 

(6.) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed 
either by A, B, G, or D. Every fact which shows that the crime conld 
have been committed by no one else, and that it was not committed by 
either B, 0, or D, is relevant. 

Notes. 

The lllastrations show that the inconsistency referred to means a 
physical impossibility of the co-existence of two facts. By '^highly improb- 
able** is meant something which, though not absolutely impossible, is next 
door to it. 

Per W.BST, J. — Sec. 11 of the Evidence Act is, no doubt, expressed in 
terms so extensive that any fact which can, by a chain of ratiocinat ion, be 
brought into connection with another, so as to have a bearing upon a point 
in issue, may possibly be held to be relevant within its meaning. But the 
connections of human affairs are so infinitely various and so far reaching, 
that thus to take this section in its widest admissible sense, would be to 
complicate every trial with a mass of collateral inquiries limited only by 
the patience and the means of the parties. That such an extensive mean* 
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ing WAS not in the mind of the Legialatare, seems to be shown by several 
indications in the Act itself. The Illustrations to sec. 11 do not go beyond 
familiar oases in the English Law of Evidence. There must always be room 
for the exercise of discretion when the relevancy of testimony rests npon 
its effect towards making the affirmative or negative of a proposition ‘highly 
probable’ ; and with any reasonable use of this discretion, the Court ought 
not to interfere, but it appears to me to be as illegal now, as before the 
Evidence Act was passed, to admit evidence of crime A in order to prove 
^the cognate but unconnected crime B. — 11 Bom. H. C. R., 90. 

In a suit brought by the plaintiff against several defendants to prevent 
l.encroachments by the deiendauts in a lane which was the common property 
I of himself and the defendants. I/eZd, that the admission of one of the 
defendants in a previous suit to whic^. the other defendants were not 
f parties as to the common character of the portion of the lane between his 
house and the plaintiff’s and also a similar statement in a deed put in by 
another of the defendants to prove his title to his own house, were ad* 
missible in evidence to establish the common character of the entire lane 
as alleged by the plaintiff. The fact of common ownership of other parts 
of the lane should be treated as relevant to the issue as to the common 
character of the entire lane on the principle laid down in section 11 of the 
Indian Evidence Act. — I. L. R., 16 Bom. 125. 

See 11 Bom. H. C. R., (A. Or.) 166, noted under sec. 5. 

12* In suits iu which damages are claiua- 
tending" f>d, any fact which will enable the Court to de- 

Court to determine amount termioe the amount of damages which ought 
are relevant, awarded is relevant. 

ETotes. 

As to character as affecting damages, see sec. 55. 

In actions for defamation other libellous oxpressions by the defendant 
are admissible to prove malice and so enhance damages ; and evidence of 
circumstances showing the bo)ia fide of the defendant would also bo re- 
levant. In mitigation of damages facts disproving malice may bo proved 
by the defendant. 

In actions for assault, the provocation offered by the plaintiff would be 
relevant. In actions against Railway Companies for injuries received, the 
position and circumstances and earnings of the plaintiff, the precautions 
taken by the Company, and the contributory negligence, if any, oE the plain- 
tiff are relevant ; and in suits for breach of contract, all facts showing the 
amount of loss occasioned to the plaintiff by the breach would be relevant. 
See Contract Act, sec. 73. 

13. Where the question is as to the ex- 

Facts relevaot when right istence of any right or custom, the following 
«r ctem i« i. qa-tlon. 

(a.) Any transaction by which the right or custom in question was 
created, claimed, modified, recognized, asserted, or denied, or which was 
inconsistent, with its existence ; 

(5.) Particular instances in which the right or custom was claimed, 
recognised, or exercised^or in which its exercise was disputed, assert - 
•d| or departed from. 
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lUustraiion. 

The qneBtion li, whether A has a right to a fishery. A deed conferring 
the fishery on A *8 ancestors, a mortgage of the fishery by A’s father, a sab- 
sequent grant of the fishery by A’s father, irreconcileable with the mortgage, 
partioalar instances in which A ’s father exercised the right, or in which 
the exercise of the right was stopped by A’s neighbours, are relevant facts. 

Notes. 

In a 'suit to establish the existence of a family •custom, the plaintiffs 
offered in evidence a deed containing a recital that the custom of the family 
was as alleged in the plaint, and a covenant to do nothing contrary to it. 
The deed was executed before action brought by the present plaintiffs, 
and also by a plaintiff who had died since the institution of the suit and, 
as the plaint alleged, by a considerable majority” of the family, but the 
defendant was not a party to it. Held that the deed was admissible as evi- 
dence on behalf of the plaintiffs, though they could themselves be called 
as witnesses ; but that, though admissible, the custom as against the de- 
fendant must be proved aliunde . — 10 13. L. R., 263. 

A map prepared by an officer of Government while in charge of a 
khas mehal. Government being at the time in possession of themehal mere- 
ly as a private proprietor, is not a map purporting to have been made under 
the authority of Government within the meaning of sec. 83 of the Indian 
Evidence Act (1 of 1872), the accuracy of which is to be presumed, but such 
a map may be admitted as evidence under sec. 13 of that Act. — 1. L. R., 

5 Cal. 287. 

Per Garth, C. J., Jackson, Pontipex and Morris, JJ. (Mit'*’er, J., dis- 
senting). — A former judgment, which is not a judgoient rew, nor one re- 
lating to matters of a public nature, is not admissible in evidence in a sub- 
sequent suit, either as a res judicata^ or as proof of the particular point which 
it decides, unless between the same parties or those claiming under them. 
In a suit between A and B, the question was, whether C or D was the heir 
of H. If G was the heir of H, then A was entitled to succeed ; otherwise not. 
The same question had been raised in a former suit brought by X against 
A, and decided against A; and this former judgment was admitted in 
evidence in the suit between A and B, and dealt with by tbo Courts below 
as conclusive evidence against A upon the point to decide. Held (Mitter, 
J., dissenting.)— That the former judgment was not admissible as evidence 
in the suit between A and B, either as **a transaction” under sec. 13, or as 
** a fact” under sec. 11, or under any other section of the Evidence Act.— 

6 Cal. 171. 

In a suit for rent the amount of the land held by the defendant was 
questioned, and it was contended that the land must be measured with a 
hath of 21$ inches and not one of 18 inches, as claimed by the plaintiff 
Remiudar. Certain decrees obatined by the zemindar against other tenants 
in the same pergunnah in suits in which 18 inches had been taken as the 
'hath were tendered in evidence in support of the plaintiff’s contention that 
the customary 'hath in the pergunnah was one of 18 inches. Held^ that such 
decrees were admissible in evidence under the provisions of sec. 13 of the 
Evidence Act, as they furnished evidence of particular instances in which 
a custom was claimed. — 15 Gal. 233. 

In a suit the parties tp which were Nambudri Brahmans following the 
Marumakkatayam law, the plaintiff sued as the adoptive son of the last 
member of an otherwise extinct mana for a declaration of his title 4a' 
certain lands as the sole uralen of a devasom. Hsu .vaa iu ] 
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•of the greater^ part of tbe land, bnt one paramba was alleged to be held 
adversely to him by a person nojb. joined in the suit, and the tenants of part 
of the remain insr land had attorned to the defendant. The plaintiff was 
an adnlt at the t ime of his adoption and no female was adopted at the same 
time with the plaintiff. In 1875 a snit was brought by the defendant's 

[ brother and others against the plaintiff and others to set aside ap alienation 
by the present plaintiff’s predecessor in title, but the snit was dismissed 
without any demaion as to the oo-nraima right of the then plaintiff ; and the 
present, plaintiff had no further notice of interference by the present defen- 
r dant’s mans : — Held^ that the claim was not barred and that the plaintiff 
was entitled to the decree sned for. The form and evidence of adoption con- 
eider. Per cur . — The restrictions imposed under sec. 42 of the Specific Re- 
lief Act must be held to refer to the consequential relief properly obtain- 
able by the plaintiff as against the defendants in the suit and not to be ex- 
tended to the case of all third parties who may possibly support some of the 
contentions of the defendants. The appellants filed an application for the 
admi.ssinn in evidence of certified copies of certain judgments and decrees 
rejected by the Lower Court. The appellants sought to make use of these 
documents not as ( onstituting matters in dispute res judicata, but as contain- 
ing snmmarie.s of statements made by parties concerned in the management 
of the plaint properties and as evidence of conduct : — Eeld^ that the do- 
cuments were iiiadiuissible in evidence. — 11 Madr. 116. 


In a suit brought hy the trustees of a temple to recover from the owners 
of certain laitds in (tertain villages money claimed under an alleged right 
as duo to the temple: — Hehl, that judgments in other suits against other 
persons in which claims under the same right had been decreed in favor of 
the trustees of the temple wore relevant under sec. IB of the Evidence .Act 
as being evidence of instances in which the right claimed had been assert- 
ed : — Held, also that the said judgments were relevant under sec. 42 of the 
said Act ns relating to matters of a public nature.— 12 Madr. 9. 

Jiidgmeuts and decrees recognizing rights between parties to a suitor 
between persons whom they represent, although they are not conclusive 
under the Indian Kvidonce Act (1 of 1872} as they were before that Act 
came into operation, are yet admissible in evidence under sec. 13 of the Act, 
even if the parties in the former suit be entire strangers. Where the parties 
are the same, or representatives of those in the former suit, snob judgments 
and decrees may bo evidence so nearly conclusive as, when produced by the 
party in whose favour they are, to shift the burden of proof from him to 
his opponent. Semhle, under sec. 13 of the Civil Procedure Code (Act X of 
1877) the law is now the same as it was under Act YIIl of 1859 prior to the 
passing of the Indian Evidence Act. — 3 Bom. 3. 

See 1. L. B , 12 Al. 1, noted under sec. 8. 


14- Facts showing the existence of any state of mind — such as 
FacUBhowin* exi«tBnco iutentioD, knowledge, good faith, negligence. 


of state of mind, or of body, 
or bodily feeling, 


rashness, ill-will or good will towards any 
particular person, or showing the existence of 
any state of body or bodily feeling — are relevant, when the existence 
of any such state of luiod, or body, or bodily feeling, is in issue or re-, 
levant. 

Explanation 1 . — A fact relevant as showing the existence of a re- 
levant state of mind most show that the state of mind exists, not gener- 
ally, bat in reference to the particular matter in question.* 
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Explanation P.— But where, upon the trial of a person aceused of 
an offence, the previous cominission by the accused of an offence is 
relevant within the meaning of this section, the previous conviction of 
such person shall also be a relevant fact.* 

Illustrationa, 

(a.) A is accused of receiving stolon goods knowing them to be stolen. 
It is proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many^'other 
stolen articles is relevant, as tending to show that be knew each and all of 
the articles of which he was in possession to be stolen. 

(l>.)t A is accused of fraudulently delivering to another person a counter- 
feit coin, which, at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number 
of other pieces, of counterfeit coin, is relevant. 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit coin, knowing it to be counterfeit, is re- 
levant. 

fe.) A sues B for damage done by a dog of B’s, which B knew to be 
ferocious. 

The facts th \t the dog had previously bitten X, Y, and Z, and that 
they had made complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they could .have been transmitted to him by the payee if the payee 
bad been a real person, is relevant, as showing that A knew that the payee 
was a fictitious person. 

(s-) A is accused of defaming B by publishing an imputation intended 
to harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill-will 
on the part of A towards B, is relevant, as proving A’s intention to harm 
B’s reputation by the particular pnblioation in question. 

The facts that there was no previous qnarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant, as 
showing that A did not intend to barm the reputation of B. 

( /.) A is sued by B for fraudulently representing to B that C was 
solvent, where by B, being induced to trust C, who was insolvent, suffered 
loss. 

The fact that, at the time when A represented C to be solvent, C was 
supposed to be solvent by his neighbours and by persons dealing with him, 
is relevent, as showing that A made the representation in good faith. 

(g,) A is sued by B for the price of work done by B, upon a honse of 
which A is owner, by the order of 0, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question, is relevant, as pro- 
ving that A did, in good faith, makeover to C the management of the work 

* These explanations (1 and 2) have been substiinted for the original one 
lU. of 1891, mo: 1. 

tThii iUustraiion has been substituted for the original bj Act III. of 1891, seo* 
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in question, so thstC was in a position to contract with B on CTs own ao* 
connt, and not as agent for A. 

(h.) A is accused of the dishonest misappropriation of property which 
he had found, and the question is whether, when he appropriated it, he be- 
lieved in good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given 
in the place where A was, is relevant as showing that A did not, in good 
faith, believe that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently by G, who had heard of the loss of the property, and 
. wished to set up a false claim to it, is relevant, as showing that the fact 
f that A knew of the notice did not disprove A*8 good faith. 

! (i) A is charged with shooting at B with intent to kill him. In order 

I to show A*s intent, the fact of As having previously shot at B may be 
[proved. 

(yl A is charged with sending threatening letters to B. Threatening 
s letters previously sent by A to B may be proved, as showing the intention 
I of the letters. 

(k.) The question is, whether A has been guilty of cruelty towards B, 
his wife. 

Expressions of their feeling towards each other shortly before or after 
' the alleged cruelty are relevant facta. 

(1.) The question is, whether A’s death was caused by poison, 
i Statements made by A daring his illness as to his symptoms are re- 
! levant facts. 

(m.) The question is, what was the state of A’s health at the time when 
< an assurance on his life was effected. 

Statements made by A as to the state of his health at or near the time 
in question are relevant facts. 

(n.) A sues B for negligence in providing him with a carriage for hire 
not reasonably fit for use, whereby A is injured. 

The fact that B’s attention was drawn on other ocoasions to the defect 
of that p irticular carriage is relevant. 

The fact that B was habitually negligent about the carriages which 
he let to hire is irrelevant. 

(o.) A is tried for the murder of B by intentionally shooting him dead, 
j The fact that A, on other occasions, shot at B, is relevant, as showing 
i his intention to shoot B. 

I The fact that A was in the habit of shooting at people with intent to 
; murder them is irrelevant. 

(p.) A is tried for a crime. 

: The fact that he said something indicatiDg an intention to commit that 

particnlar crime is relevant. 

The fact that he said something indicating a general disposition to 
commit crimes of that class is irrelevant. 

Notes. 

The accused was charged with having received illegal gratifications from 
C and Co. on three specific occasions in 1876. In 1876, 1877, and 1878, 0 
and Co* were doing business as commissariat contractors, and the aoonsed 
was the manager of the commissariat office. Held, that evidence of similar 
but unconnected instances of receiving illegal gratifications from 0 A Co. 
in 1877 & 1878 was not admissible against him under secs. 5—13 of the 
II 56 



LAW OF EVIDENOJB. 


444 


[Sxo, 15. 


Eriddnoe Act. BM Per Oi^RTH, C. J. (Maclrin J. oonqiimiig) — The Evi- 
dence was not; admissible under sec. 14. Per Garth, G. J.— Sec. 14 applies to 
cases where a particular act is more or less criminal or culpable according 
to the state of mind or feeling of the person who does it ; not to oases where 
the question of guilt or innocence depends upon actual facts, and not upon 
the state of a man’s mind or feeling. Per Mitter, J. — If the receipt of the 
illegal gratifications mentioned in the charge be considered proved by other 
evidence, and if it were necessary to ascertain whether the accused received 
them as a motive for showing favour in the exercise of his official f auc- 
tions, the alleged transactions of 1877 and 1878 would be relevant under 
see. 14, but they would not be relevant to establish the fact of payments 
in 1876.— 1. L. B., 6 Oal. 666. 

Where the accused was charged under section 206 of the Indian Penal 
Code with fraudulently transferring three properties to three different per- 
sons on a certain day, in order to prevent their being seized in execution 
of a decree, and the prosecution tendered evidence of five other frandnlent 
transfers of property effected by the accused on the same day, and apparent- 
ly with the same object. Held, that this evidence was admissible, under 
sections 14 and 15 of the Evidence Act, to prove either that all those trans- 
fers were parts of one entire transaction, or that the particular transfers, 
which were specified in the charge, were made with a fraudulent intent. — 
16 Bom. 414. 


15. When there 

Faotfi lienriiifif on qnefl- 
tion whoiber set wan acoi- 
dental or intentional, or 
done with a particular 
knowledge or intontion. 


is a question whether an act was accidental or 
intentional, or done with a particular know- 
ledge or intention/ '^ the fact that such aot 
formed part of a series of similar occurrences, 
in each of which the person doing the act was 
concerned, is relevant. 


Illustrations, 

(a.) A is aoensed of burning down his house in order to obtain money 
for which it is insured. 

The facts that A lived in several houses successively, each of which 
he insured, in each of which a fire occurred, and after each of which fires 
A received payment from a different insurance- office, are relevant, as tend- 
ing to show that the fires were not acoidenta). 

(6.) A is employed to receive money from the debtors of B. It is A's 
duty to make entries in a book showing the amounts received by him. He 
makes an entry showing that on a particular occasion he received less than 
be really did receive. 

The question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, 
uud that the false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered 
conntei*feit rupees to G, D, and E, are relevant, as showing that the delivery 
to B was not accidental. 

Kote. — See I. L. E., 16 Bom. 414, noted nnder sec, 14. 

♦ lu MC. 16, the words quoted have been inserted by Act HI. of 1891, eec. 2. 
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16* When there is a qiiestioa whether a particnlar act was done, 
the existence of any coarse of bnsiness accord- 

Exietence of course of j||« which it naturally would have been 
oasinestt when relevant. , . . p ^ 

done, IS a relevant fact. 

IlluBtrations, 

(a.) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of bnsiness for all letters put 
in a certain place to be carried to the post, and that that particular letter 
was put in that place, are relevant. 

(6.) The question is, whether a particular letter reached A. The facts 
that it was posted iu due course, and was not returned through the Dead 
Letter Office, are relevant. 

Note. 

Upon the settlement of the list of contributories to the assets of a 
Company in course of liquidation under the Indian Couipaiiies Act, one of 
the persons named in the list denied that he had agreed to become a mem- 
ber of the Company or was liable as a contributory. The District Court 
admitted as evidence on behalf of the official liquidator, a press-copy of a 
letter addressed to the objector, for the purpose of proving that a notice of 
allotment of shares was duly communicated. No notice to the objector to 
produce the original letter appeared on the record ; but at the hearing of. 
the appeal, it was alleged by the official liquidator and denied by the ob- 
jector, that such notice had been in fact given. There was no evidence as 
to the posting of the original letter, or of the address which it bore ; but 
the press-copy was contained in the press-copy letter- book of the Company, 
and was proved to be in the hand- writing of a deceased secretary of the 
Company, whose duty it was to despatch letters after they had been copied 
in the Jetterbook. The objector denied having received the letter or any 
notice of allotment. Held that the Court should not draw the inferenoe 
that the original letter was properly addressed or posted ; that the press- 
copy letter was inadmissible in evidence ; and that there was no proof of 
the communication of any notice of allotment. — I. L. R., 9 Al. 3GG. 

Admissions, 


17. An admission is a statement, oral or documentary, which 
^ ^ ^ saggests any inference as to any fact in issue 

AdmisaiOD defined. i-i- 

or relevant fact, and which is made by any 

of the persons and under the circumstances hereinafter mentioned. 


18» Statements made by a party to the proceeding, or by an 
Admission— by party to agent to any such party, whom the Court re- 
proceeding or bis agent ; gards. Under the circumstances of the case, as 
expressly or impliedly authorized by him to make them, are admissions. 

Statements made by parties to suits, suing or sued in a repre- 
by snitor in representa” seutativo character, are not admissioos, unless 
tive character ; they were made while the party making them 

held that character. 

Statements made by-— 
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(1) persons who have anj proprietary or pecaniary interest in the 

by party interested in ««t)ject.matter of the proceeding, and who 
•objaofc-matter ; make the statemeDt ia their character of per* 

■CDS ao intereated^ or 

(2) peraona from whom the parties to the 

by pereon from whom derived their interest in the aabjeot* 

iDtereic derived. at. * 

matter of the amt, 

are admiasiona, if they are made during the continuance of the 
interest of the persona making the statements. 

Note. 

In a suit between a aamindar and his ijaradars for rent, a person, who 
was one of several jotedars in the mebal, was called as a witness for 
the zarnindar, and admitted the fact that an arrangement existed whereby 
he and his oo-jotedara bad agreed to pay rent to the zamindar direct this 
snit was decided in favor of the zamindar. The ijaradars then brought a 
suit against the jotedars, amongst whom was the witness abovemen tioned 
to recover the sum which the jotedars ought to have paid to the zamindar 
direct, and which the ijaradars,' had been decreed to pay. The jotedars dis- 
claimed all liability to pay rent to the ijaradars ; in this suit the evidence 
given by the jetedar in the zaraindar’s suit was received as evidence on 
behalf of the plaintiffs against all the defendants : — Held that the evidence 
was admissible. — I. L. B., 11 Oal. 588. 


19. Btatementa made by persons, whose position or liability it 

is necessary to prove as against any partv to 

Idimiiaions by persona j • • r ^ r w 

whose position miint be the BUit, sre admissions, it such statements 

proved as against party to would be relevant as against such persons in 
relation to such position or liability in a snit 
brought by or against them, and if they are made whilst the person 
making them ocenpies such position or is subject to such liability. 

Illustration. 


A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from 0 to B. 

A statement by C that he owed B rent is an admission, and is a relevant 
fact as against A, if A denies that C did owe rent to B. 


20* Statements made by persons to whom a party to the suit 

information in re- 

party to suit. ference to a matter in dispute are admissions. 

Illustration, 


The question is, whether a horse sold by A to B is sound. 

A says to B, * Go and ask C ; C knows all about it.^ C’a statement is an 
admission. 


Proof of adniMions against 
persons making them, and 
Py or on their behalf. 


21* Admissions are relevant and may 
be proved as against the person who makes 
them, or his repersentative in interest ; hot 
they cannot be proved by or on behalf of the 
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f^ersoQ who makes them, or by hia representative in interest, except 
in the following oases 

(1.) An admission may be proved by or on behalf of the person 
making it, when it is of each a nature that, if the person making it 
were dead, it would be relevant as between third persons under sec- 
tion 32. 

(2.) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any state 
of mind or body, relevant or in issae, made at or about the time when 
such state of mind or body existed, and is accompanied by conduct 
rendering its falsehood improbable. 

(3.) An admission may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as an admission. 

Illustrations, 

(a.) The question between A and B is whether a certain deed is or is 
not forged. A affirms that it is genuine ; B, that it is forged. 

A may prove a statement by B that the deed is genuine, and B may 
prove a statement by A that the deed is forged ; but A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a statement 
by himself that the deed is forged. 

(6.) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper 
coarse. 

A produces a book kept by him in the ordinary course of his business, 
showing observations alleged to have been taken by him from day to day, 
and indioiating that the ship was not taken out of her proper course. A 
may prove these statements, because they would bo admissible between 
third parties, if he were dead, under section 32, clauso (2). 

(c.) A is accused of a crime committed by him at Calcutta. He pro- 
duces a letter written by himself and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day. 

The statement iu the date of the letter is admissible, because, if A were 
dead, it would be admissible under section 32, clause (2). 

(d.) A is accused of receiving stolen goods knowing them to be stoles. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because 
they are explanatory of conduct influenced by facts in issue. 

(e.) A is accused of fraudulently having in his possession counterfeit 
coin which he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin, 
aa he doubted whether it was counterfeit or not, and that that person did 
examine it, and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding 
illoBtration. 

Notes. 

An accused, in custody at the time, made to a Magistrate in Calcutta, 
in the coarse of a police investigation held in Calcutta, a statement oonfes- 
aii^ that he had murdered his father. The accused spoke aud understood 
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Englisb, and the Magistrate questioned him in English, and was answered 
sometimes in English and sometimes in Bengali. Whenever the answers 
were given in English they were so taken down, when in Bengali they were 
written down in English and read orer to the aconsed in that language, who 
accepted the English as being the meaning of that which be had stated, and 
signed the doonment in the presence of the Magistrate, who affixed the usual 
oertidoate thereto. In taking this confession the Magistrate purported to 
have acted under sees. 164 and 364 of the Criminal Procedure Code. At 
the trial, subsequently to the admission of the confession in evidence under 
see. 80 of the Evidence Act, the Magistrate was called as a witness and 
deposed to the above facts with reference to the language in which the con- 
fession was taken and the mode in which it was recorded : AeZd, on a refer- 
ence to a Full Bench as to whether the confession was inadmissible in evi- 
dence by reason of some of the answers having been given in Bengali but 
recorded in English, that the provisions of sec. 164 of the Code had no ap- 
plication to statements taken in the coarse of a police investigation made 
in the town of Calcutta, and that oonseqnently secs. 364 and 533 had no 
application : heldy nevertheless^ that the document was properly admitted 
upon the evidence of the Magistrate under the provisions of sec. 26 of the 
Evidence Act. Semhle , — That the provisions of sec. 164, as road with sec. 
364, would not be complied with, where answers made by an accused to a 
Magistrate in one language are taken down in another, unless it could be 
shown that it was impractioable to have taken down the answers in the 
language in which they were given ; and farther that there would be grave 
doubt if such a defect could be cured by sec. 533.-— 1. L. R., 15 CaL 595. 

See 10 B. L. B., 263, noted under sec. 13. 


22. Oral admissions as to the contents of a document are not re- 

Wl... oral adminion. a. P«-0P°S>Ug to 

to contents of doouments prove them shows that he is entitled to give 
are relevant. secondary evidence of the contents of such 

document under the rules hereinafter contained, or unless the genuine- 
ness of a document produced is iu question. 

23. In civil cases no admission is relevant, if it is made either 
Admiarioos in civil oases upon an express condition that evidence of it 

when relevant. is not to be given, or under circumstances from 

which the Court can infer that the parties agreed together that evidence 
of it should not be given. 

Explanation . — Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney, or vakil from giving evidence .of any matter 
of which he may be compelled to give evidence under section 126. 

24* A confession made by an aocosed person is irrelevant in a 
. criminal proceeding, if the making of the con- 
dnoement, threat, or pro- fessiou appears to the Court to nave been caus* 

miie, when irrelevant in jjy iq jneement. threat, or promise, hav« 
criminal proceeding. . - 7 , / • - xi. 

mg reference to the charge against the accus- 
ed person, "proceeding from a person in authority, and sufficient, in the 
opinion of the Coart, to give the accused person grounds, which wonid 
appear to him reasonable, for supposing that by making it he wonid 
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gain any advantage or avoid any evil of a temporal nature in reference 
to the proceedings against him. 

Notea. 

The prisoner was tried for woanding with intent to murder, and 
wounding with intent to do grievous bodily harm. The ofEence was com- 
mitted on the high seas on board a ship on which the prisoner was a 
seaman. At the trail it was proved for the prosecntion that the master 
of the ship had sailed from Calcutta, and conld not be found ; and the 
Standing Counsel thereupon tendered in evidence his deposition before the 
committing Msgistrate, which contained an admission alleged to have been 
made to the deponent by the prisoner when in onstody. The Court refusi^d 
to admit the portion of the deposition containing the admission to be read, 
as it was stated to have been raadeimmediatly after the prisoner with others 
had been threatened by the witness with a loaded rifle ; it was immaterial 
that the threat was not made to extort a confession, but to suppress an 
attempt at mutiny. — 10 B. L. R., (Ap.) 1. 

W, a travelling auditor in the service of the 0.1. P. Railway Company, 
having discovered defalcations in the account of the prisoner, who was a 
booking clerk of the Company, went to him, and told him that ** he had 
better pay the money than go to jail,** and added that “ it would be better 
for him to tell the truth ;** after which the prisoner was brought before the 
Traffic Manager, in whose presence he signed a receipt for, and admitted 
having received, a sum of Rs. 826-8. The prisoner was subsequently put 
on his trial for criminal b*'each of trust as a servant in respect of this and 
other sums. Held that the words used by W, the travelling auditor, consti- 
tnted an inducement to the prisoner to confess, and that W was a person 
in authority within the meaning of sec. 24 of the Indian Evidence Act, and 
that the receipt signed by the prisoner was, therefore, not admissible in 
evidence on his trail. Held also (Baylfy, J., dissentiente) that the High 
Court, in considering a point of law reserved under cl. 26 of the Letters. 
Patent, where it is of opinion that evidence has been improperly adniittted 
as to one of two heads of charge of which a prisoner stands convicted (the 
two bead of charge relating to distinct and separate offences), and that the 
conviction on such head of charge is bad, has power to review the whole 
case, and, if it appears that the evidence improperly admitted could not 
reasonably be supposed to have influenced the jury as to the latter head of 
charge, ought not to set aside the conviction on that head of charge, but 
should proceed to pass judgment and sentence on it. Semhle, — Seo. 167 
of the Indian Evidence Act applies to criminal trials by jury in the High 
Court.— 9 Bom. H. C. R., (0. Cr.) 358. 

To the absence of evidence that a confession of an accused person has 
been induced by illegal pressure, it is not to be presumed that such con- 
fession was so induced. According to sec. 24 of the Indian Evidence Act, 
a confession is inadmissible, only if the Court considers it to have been 
induced by illegal pressure. Where the Session Judge did sot consider a 
confession to have been so induced, the High Coart, upon a reference under 
seo. 263 of the Code of Criminal Procedure, held it to have been properly 
admitted, and finding it to be full and clear, and supported by re-liable 
evidence, acted upon it by convicting the person who made -it, sotwith- 
etandinghis retractation of it in the Court of Session, and his being found 
not guilty by the jury. — 11 Bora. H. 0. R., (Cr.) 137. 

The accused confessed to a police-constable, on being assured by hint 
that uotliiog would happen to her, that she had killed her now-born child. 
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and had buried ifc in the enclosore of her honse. This statement led to the 
discovery of some bones of the head of an infant, a stone stained witb 
blood, and a knife, with which stone and knife she said that she had killed 
her cL’ld. Before the committing Maj^istrate she made the same statement. 
In her trial before the Sessions Judge she admitted the birth of the child. 
She stated that it did not cry, and that she buried it, not knowing whether 
it was alive or dead. She also stated that the police-constable had pressed 
and threatened her, and told her that if she confessed the troth nothing 
would happen to her. She denied having killed the child with the stone 
and sickle, and said that she had merely pressed it on the ground and then 
buried it. There was no evidence to show that the child was born alive. 
Held that the confession before the Magistrate was irrelevent, and that the 
Court was not prepared to say that the confession made before the Ses- 
flions Judge was made after the impression caused by the promise of the 
police-constable bad been fully removed, and that, looking at the fact that 
a promise of safety bad been made, the confession was, even if accepted, of 
a limited character ; that there v/as nothing to show that the child was bom 
alive, and considering that, if the child was born dead, the accused might, 
under fear of exposure and disgrace, have wished to conceal the body, the 
accused must be acquitted of murder. — 5 N.-W. P. H. C. B., 86. 

A Deputy Magistrate before taking down a statement from a person 
brought before him by the Police, noted on the paper on which be was 
about to take down ^he statement, the following words which, after exclud- 
ing the Police Officers from his presence, ho had verbally addressed to 
the accused : ** After excluding from my presence the Police Officers who 
brought him. I warned the accused that what he would say would go as 
ovidenco against him ; so ho had better tell the truth.’* Held^ that the use 
of Buoh laiiguago was calculated to bold out an inducement to the prisoner 
to confess, and that such a confession was therefore inadmissible in evi- 
dence against him. — I. L. it , 10 Gal. 775. 

Where more persons than one are jointly tried for the same offence, 
the confession made by one of them, if admissible in evidence at all, should 
be taken into considuratiou against all the accused, and not against the 
person alone who made it. The circumstances which will render a oonfes- 
fiioQ objected under seos. 2^ — 26 of the Indian Evidence Act (I of 1872} 
admissible in evidence discussed. — 3 Bom. 12. 

Where a pardon was tendered by the Magistrate to a person suppos- 
ed to have been concerned with other persons in offences none of which 
were exohisively triable by the Court of Session, and snob person was exa* 
mined as a witness in the case : Held that, the tender of pardon to such 
person not being warranted by sec. 347 of Act X of 1872, he could not le- 
gally be examined on oath, and his evidence was inadmissible. Held also 
that the statement mado by saoh person was irrelevant and inadmissible 
as a confession, with refereuoe to sec. 344 of Act X of 1872 and see. 24 of 
Act I of 1872.— 2 Al. 260. 

A confession does not become irrelevant merely because the memoran- 
dum required by law to be attached thereto by the Magistrate taking it 
has not been written in the exact form prescribed. — 3 Al. 338. 

The matter before a “ Panchayet” was whether M and K had murder- 
ed B, and thereby disqualified themselves from 'further intercourse with 
the rest of their brotherhood. M and K made certain statements before 
the panchayat, which it was afterwards sought to prove against them on 
ihe&r trial for the murder of B as confessions oorroborating the evidence of 
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an approver. The witnessea called to prove these confeasiona’” did not 
state specifically what was said by M aud K before the panohayat. One 
witness, a member of the panchayat, said :“M confessed, and K acquiesced.*' 
Another witness, also a member of the panchayat, said ; “ M and K were 
taxed with taking B*s house, upon which both admitted having murdered 
him.** The same witness also said : **The admissions were nut taken down.*’ 
It appeared tliat it was not till at the sixth meeting of the panchayat, and 
when M and K were threatened with excommnnication from oa^te for life, 
that they made such statements. Held that if the statements attributed to 
M and K had been actually made, and assented to, and this fact had been 
duly proved, the provisions of sec. 24 of Act I of 1872 could not be pleaded 
against their admissibility on tho ground that such statements had been 
caused by such threat, for the members of the panchayat were not in au- 
thority over M and K within the meaning of that section, nor was there 
any threat made having reference to any charge against them. The state- 
ments, however, could not be accepted as sufficient in themselves to corro- 
borate the evidence of the approver, or to support the conviction of M and 
K for the murder of B. The statements were in general terms, and repre- 
sented only the impression conveyed by what might have been said to the 
mind of the witnesses. It was always essential that the Court should know 
as nearly as possible what were the words used by tlie supposed confessors, 
and what were the questions or matters in regard to which they were said. 
It might have been that the words ascribed to M and K taken with the 
questions put and the exact subject-matter of the inquiry did not amount 
to a confession of the guilt believed by the hearers to have been confessed. 
—4 Al. 46. 

^ 25* No confession made to a police- 

ConfeSAion to a police- as , n 

officer Dot to be proved. officer shali be proved as against a person ac- 
cused of any offence. 

Notes. 

The pri.soner, on his arrest, made a statement in the nature of a con- 
fession, which was reduced into writing by one of the Inspec^tors in whose 
enstody the prisoner was, and subsequently signed and acknowledged by 
the prisoner in the presence of the Deputy Commissioner of Police at the 
Police Office, the Deputy Commissioner receiving and attesting the state- 
ment in his capacity of Magistrate and Justice of the Peace. At the trial 
of the prisoner at the Criminal Sessions of the High Court this statement 
was tendered in evidence against him, and admitted by the Judge, who 
overruled an objection on behalf of the prisoner that, under seo. 25 of tho 
Evidence Act, it was inadmissible. On a case certified by the Advocate - 
General under cl. 26 of the Letters Patent : Held that the confession was, 
under sec. 25 of the Evidence Act, not admissible in evidence. Per Garth, 
0. J.—Sec. 26 of the Evidence Act is not to be read as qualifying the plain 
meaning of sec. 25. In construing sec. 25 the term * police officer’ is not 
to be read in a technical sense, but in its more comprehensive and popular 
meaniug.— I. L. R., 1 Cal. 207. 

An admission made by an accused person to a police officer before 
arrest is admissible in evidence. — 6 Cal. 580. 

Instauoea of statements made by an accused person to a Police officer 
held to he admissible and inadmissible in evidence against such accused 
person. A medical man who has not seen a corpse which has been fiubject- 
ed to a post mortem examination, and who is called to corroborate the r)pin- 
iou of the medical man who made such post mortem examination, and who 
u 57 
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has stated what be considered was tiie cause of death, is in a position to ^ 
give evidence of his opinion as an expert. The proper mode of eliciting 
sooh opinion is to put the signs observed at the fost mortem to the witness 
and to ask what in his opinion was the oanse of death on the hypothesis 
that thos^ signs were really present and observed. — 15 Cal. 589. 

A Viliago Magistrate is not a police officer, and, therefore, a confession 
made to a VillagH Magistrate is not inadmissible in evidence by reason of 
sec. 25 of the Indian Evidence Act. — 7 Madr. 287. 

Sec. 25 of the Indian Evidence Act (I of 1872) does not preclude one 
accused person from proving a confession made to a police officer by another 
accused person tried jointly with him. Such a confession is not to be re- 
ceived or treated as evidence against the person making it, but simply as 
evidence on behalf of the other. The High Court, on a point of law as to 
the admissibility of rejected evidence, reserved under cl. 25 of the Letters 
Patent, 1865, and sec. 101 of the Hi{;h Court’s Criminal Procedure Act (X 
of 1875), has power to review the whole case, and determine whether the 
admission of the rejected evidence would have affected the result of the 
trial ; and a conviction should not be reversed unless the admission of the 
rejected evidence ought to have varied the result of the trial (Indian Evi- 
dence Act, sec. 167). — 2 Bom. 61. 

A statement made to a police officer by an accused person while in the 
custody of the polir^e, although intended to be made in self-exculpation, 
and not as a confession, may be nevertheless an admission of a criminating 
circumstance, and, if so, under secs. 25 and 26 of the Indian Evidence Act 
f I of 1872\ it cannot be proved against the accused. After excluding evi- 
dence* ifnpro|n*rly admitted and put before the Jury, the Hi^h Court found 
that the remaining evidence was not of such a character that a conviction 
might. rcuHonahly be based upon it. It accordingly reversed the conviction 
and P .'iitt inv* nf the accused, declining to order his re-trial. — 6 Bom. 34. 

Stfiterncnts made to the police by accused persons as to the owner- 
Hhi|> of property which is the subject-matter of the proceedings against 
.^ nn, although inadmissible as evidence against them at the trial for the 
offi nce with which they are charged, are admissible as evidence with regard 
to the ownership of the property in an inquiry held under sec. 523 of the 
Criminal Prooeanre Code (X of 1882). — 9 Bom. 131. 

The accused were charged with theft of some jwari. During the police 
investigation they admitted before the police that they had taken the grain 
and concealed it in a jar, which they forthwith produced. The iudentity of 
the jwari recovered with that stolen was not proved to tho satisfaction of 
the trying Magistrate, except by these admissions, and upon these admis- 
sions they were convicted of theft. — Held, that as the prisoners them- 
selves produced the jwari, it was by their own act, and not from any inform 
mation given by them, that the discovery took place. Sec. 27 of the 
Evidence Act, therefore, did not apply ; and though the fact of the pro- 
duction of the property might be proved, the accompanying oonfessioo 
made to the police was inadmissible in evidence. — 10 Bom. 595. 

P, aqoused of the murder of a girl, gave to a police-officer a knife, say- 
ing it was the weapon with which he had committed the murder. He also 
said that he had thrown down the girl’s anklets at the sense of the murder, 
and would point them out. On the following day he accompanied tho police 
officer to the place where the girl’s body had been found, and pointed out 
the anklets. Held that such statements, being confessions made to a police 
officer, whereby no fact discovered, could not be proved against P. Observe- 
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tionB on the use of oonfeBsions made to police officers. Eeg o. JoraV Hasji 
(11 Bom. H. C. Bep. 242) and Empress o. Bama Birapa(l. L. B., S Bom. 
12) referred to. — 4 Al. 198. 

B and B, accnsed of offences nnder sec. 414 of the Penal Code, gave 
information to the Police which led to the discovery of the stolen property. 
This information was to the effect that the accused had stolen a cow and 
calf, and sold them to a particular person at a particular place. Held by 
the Full Bench (Mahmood, J., dissenting) that sec. 27 of the Indian Evi- 
dence Act is a proviso not only to sec. 26, bnt also to see. 25 ; and that, there- 
fore, so much of the information given by the accused to the Police officer, 
whether amounting to a confession or not, as related distinctly to the facts 
thereby discovered might be proved. Per Mahmood, J. that sec. 27 of the 
Indian Evidence Act is not a proviso to seo. 25, but only to sec. 26, and 
that, therefore, statements in question were wholly inadmissible in evidence. 
Ter Straight, Offq, C. J., that where a statement is being detailed by a 
constable as having been made by an accnsed, in consequence of which he 
discovered a certain fact or certain faots, the strictest precision should be 
enjoined on the witness, so that there may be no room for mistake or 
misnnderstanding. Observations by Sxbaioht, Offq, C. J., as to the mode 
in which the testimony of witnesses should be recorded in oases where two 
persona are being tried , Observations by Straight, Offg, C. J., and Ddthoit, 
J •, upon the nature of confessions by accused persons in India, and the 
circumstances in which such confessions are made. — 6 Al. 509. 


See 1. L. E., 14 Bom. 260, noted under seo. 8. 

26 * No confession made by any person 
while in custody of police whilst he 18 in the custody of a police-officer, 
not to be proved against unless it be made in the immediate presence 
of a Magistrate, shall be proved as against 
such person* 

Explanation . — In this section * Magistrate' does not include the 
bead of a village discharging magisterial functions in the Presidency 
of Fort 8t. George or in Burma or elsewhere, unless sneb headman 
is a Magistrate exercising the powers of a Magistrate under the Code 
of Criminal Procedure, 1882.* 

Notes. 

Where a Magistrate, in taking the confession of a prisoner under sec* 
122 of the Criminal Procednre Code, omits to take it in writing, with the 
formalities prescribed by sec. 346 of that Code, such confession is not ab- 
solutely inadmissible in evidence. Evidence may be taken to show that the 
prisoner duly made the statement recorded. Reg v, Shivya and others (I. 
li. R., 1 Bom. 219) dissented from. A Village Mnnsiff in the Madras Presi- 
dency is a “ Magistrate*’ within the meaning of sec. 26 of the Indian Evi- 
dence Act 1872. — I. L. R., 2 Madr. 5. 

The word “confession” as used in the sections of the Evidence Act re- 
lating to confessions must nqt he construed as inclndinga roereincnlpatory 
admission which falls short of being an admission of guilt. — 7 Al. 646. 

See I. L. R., 10 Bom. 595 A 15 Cal. 589, noted nnder sco. 25 ; 15 Cal. 
595, noted nnder sec. 21 ; 12 Madr. 153, noted under sec. 27 ; 14 Bom. 260, 
noted nnder sec. 8. 

* This escplanutioQ has been added by Act 111. of 1891, sec* 3* 
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27. Provided that, when any fact is deposed to as discovered in 
How n.noh of inform.- oonseqaenoe of information received from a 
tioD received from aocoeed person Ittccased of any offence, in the custody 
nay be proved. ^ officer, so much of such information, 

whether it amoonts to a confession or not, as relates distinctly to the 
fact thereby discovered, may be proved. 

Hotes. 

Under sec. 27 of the Evidence Act not every statement made by a person 
accused of any offence while in the custody of a police officer, counet^ted 
with the production or finding of property, is admissible. Those statements 
only which lead immediately to the discovery of property, and in so far as 
they do lead to such discovery, are properly Omissible. Whatever be the 
nature of the fact discovered, that fact must, in all cases, be itself relevant 
to the case, and the connection between it and the statement made must 
have been such that that statement constituted the information through 
which the discovery was made, in order to render the statement admissible. 
Other statements connected with the one thus made evidence, and thus 
mediately but not ueuossarily or directly connected with the fact discovered, 
are not admissible. That a witness says that a plan was prepared in his 
presence is not a sufficient reason for admitting the plan in evidence, un- 
Jess the witness also lays that to bis own knowledge the plan is correct. — 11 
Bom.H.O. R., (A. Cr.) 242. 

No judicial officer dealing with the provision of sec,. 27 should allow 
one word more to be deposed to by a police officer detailing a statement 
made to him by an accused, in oonsequonce of which he discovered a fact, 
than is absolutely necessary to show bow the fact that was discovered is con* 
iieoted with the accused so as in itself to be a relevant fact against him. 
S^tion was not intended to let in a confession generally, but only such 
particular part of it ns set the person to whom it was made in motion, and 
led to his ascertaining the fact or facts or which he gives evidence. Empress 
of India V. Panchani, I.L. R.,4A1. 198. Queen Empress v. Baba Lall. L. 
R.,^ Al, 509, disoussed and ooramented on. — I. L. R , 11 Cal. 635. 

The test of the admissibility under sec. 27 of the Evidence Act of in- 
formation received from an accused person in the custody of a police officer, 
whether amounting to a confession or not, is >**waB the fact discovered by 
reason of the information, and how much of the information was the imme- 
diate cause of the fact discovered, and as such a relevant fact — 12 Madr. 
153. 

See 1. L. R., 10 Bom. 595 A 15 Cal. 589, noted under sec. 25 ; 14 Bom. 
260, noted under seo. 8. 

28 * If such a confession as is referred to in section 24 is made 


CoufeHsion mude after 
removul of impression cau- 
sed by inducement, threat, 
or promise, relevant. 


after the impression canst^d by any such in. 
dnoeiueur., threat, or promise, has, in the opinion 
of the Court, been fully removed, it is relevant. 


29« If such a confession is otherwise relevant, it does not become 


irrelevant merely because it was made under a 
promise of secrecy, or in consequence of a de- 
ception practised on the accused person for the 
purpose of obtaining it, or when be was drunks 
or because it was made in answer to questions which he need not have 


ConfeEsIon otherwise re- 
l»*vaiiL not to become ir- 
relevant becanso of pro- 
mise of secrecy, Ac. 
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answered, whatever way have been the form of those qaestions, or be- 
caose he was not warned that he was not bound to make such ooufes- 
sion, and that evidence of it mi^ht be given against him. 

30* Wlieu more persons than one are being tried jointly for the 
CoDAideration of proved Same offence, and a confession made by one of 

ly coder trial for saine snoh persotis is proved, the Coort may take 
offenee. consideration snch confession as against 

snch other person as well as against the person who makes such con- 
fession. 

Explanation . — ‘‘ Offence ,** as nsed in this section, includes the 
abetment of, or attempt to comiiiit, the offence.*^ 

Illustrations. 

(a.) A and B are jointly tried for the murder of G. It is proved that A 
said, 'B and I murdered C.’ The Court may consider the effect of this con- 
fession as against B. 

(I?.) A is on his trial for the murder of C. There is evidence to show 
that C was murdered by A and B, and that B said, *A and I murdered C.’ 

This statement may not be taken into cousideration by the Court 
against A, as B is not being jointly tried. 

Notes. 

To render the confession of one prisoner jointly tried with another ad- 
missible in evidence against the latter, it must appear that that confession 
implicates the confessing person substantially to the same extent as it im- 
plicates the person against whom it is to be used, in the commission of the 
offence for which the prisoners are being jointly tried. — 10 B. L. R., 453. 

The corroboration which is needed in order to make the testimony of 
an approver- witness trustworthy should be corroboration derived from evi- 
dence which is independent of accomplices, aod not vitiated by the accom- 
plice-character of the witness, and further should be such as to support 
that portion of the accomplice’s testimony which makes out that the pri- 
soner was present at the time when the crime was committed, and participa- 
ted in the acts of commission. The statement must not merely be generally 
true, but true in the particular points which affect the persons accused. 
Under sec. 30 of the Evidence Act (I. of 1872), the statement of fact made 
by a prisoner, which amounts to a oonfossion of guilt on his part, may be 
taken into consideration so far, and so far only, as that particular state- 
ment of fact itself extends, against the other prisoners who are being tried, 
as well as himself, for the offence which is thus confessed. — 10 B. L. R., 
455 note. 

A prisoner who pleads guilty at the trial, and is thereupon convicted 
and sentenced, cannot be said to be jointly tried with the other prisoners, 
committed on the same charge, who plead not guilty. Where, therefore, 
one of eight prisoners, before the committing Magistrate, made a con- 
fession affecting himself and five others, and afterwards, at the trial be- 
fore the Assistant Session Judge, pleaded, guilty, and was thereupon con- 
victed and sentenced, and the Jndge, then proceeded to take his evidence 
on solemn affirmation, and recorded his confession as evidence ip the case 
against the other prisoners, held that the Jndge was wrong in taking the 

* The explanation to sec. 30 has been ioeorted by Act 111. of 1891, aec. 4. 
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confeisioii into coDsideration against those prisoners who pleaded not 
gniltj. The proper coarse for the Judge was either to have sentenced the 
prisoner who pleaded guilty, and then put him aside, or to have waited to 
see what the evidence would disclose. Discrepancies are not less iufirm- 
ativeof testimony, because a greater sagacity on the part of witnesses would 
have avoided tbem.-~-ll Bom. ti. C. B., (Cr.) 146. 

While A and B were being jointly tried before a Court of Session, the 
first for murder, and the second for abetment of murder, a confession made 
by A, that he himself had committed the murder at the instigation of B, 
was put in as evidence against A. Subsequently the charge against A was 
altered to one of abetment of murder, and the Session Judge, under the 
authority of sec. 30 of the Indian Evidence Act, used the confession against 
both, and convicted them. The High Court held that the original and amen- 
ded charges were so nearly related that the trial might, without any un- 
fairness, be deemed to have been a trial on the amended charge from the 
commencement : and that no objection having been taken by B, who was 
represented by a vakil, to the admissibility of A’s confession against him 
when the charge against A was altered, the Session Judge was justified in 
using the confession against B also. — 11 Bom. H. C. B., (A. Or.) 278. 

• A confession, not taken in the form of question and answer, and not 
authenticated by the Magi8t.rato*s endorsement as to its accnracy, is in- 
admissible in evidei^ce, even though no objection should be made to its re- 
ception : sections 45, 122, 256, and 346 of the Code of Criminal Procedure, 
and sec. 91 of the Indian Evidence Act. If an abettor of a crime is, on ac- 
count of its presence at his commission, to be charged under sec. 114 of the 
Indian Penal Code as principal, bis abetment must continue down to the 
time of the commission of the offence. If he distinctly withdraws at any 
moment before tbe final act is done, the offence is not committed with his 
continuing abetment. Tho confession of a person who says he abetted a 
murder, but withdrew before the actual perpetration of that murder by bis 
associates, cannot be used as evidence against those associates, though the 
person confessing is tried with them jointly on a charge of murder ; section 
30 of the Indian Evidence Act. If, in a case tried by a jury, the High 
Court finds that inadmissible evidence has been received, but that, after set- 
ting it aside, there is other evidence on the record on which the jury may 
find a verdict of guilty, the High Court may reverse the conviction and 
sentence, and order a new trial : section 280 of the Code or Criminal Pro- 
cedure.-— 10 Bom, H. C. B., (A. Cr.) 497, 

The evidence requisite for the corroboration of the testimony of an ac- 
complice must proceed from an independent and reliable source, and previ- 
ous statements, made by theUacoompHoe himself, though consistent with 
the evidence given by him at tho trial, are insufficient for such corrobora- 
tion, The oonfession of one of the prisoners cannot be used to corroborate 
the evidence of an accomplice against the others. — 11 Bom. H. C. B., (A 
Cr.) 196. 

A document gpven to a witness as a script to refresh his memory is not 
** received in evidence" within the meaning of sec. 39 of Act VIII. of 1859, 
and need not, therefore, have been produced when the plaint was filed. In 
an action by the vendee against the vendor for breach of a contract to de- 
liver goods ** in two or three days,” held that the measure of damages was 
the differenoe between tbe contract-price and the price which similar goods 
bore on the lapse of a reasonable time for delivery not less than throe days 
fl^m the date of the contract.—! M.H. 0. B., 168. 
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Seotion 30 is an ezoeption and its wording shows that idle oenfenioa 
is merely to be an element in the oonsideracion of the evidenoe. Unless there 
is something more a conviction npon it will still be a case of no evidence 
and bad in law. — 7 M. H. G. R., (App.) 15. 

The statement of a person tried jointly with other persons for the 
same offence is not made less of an admission as to all that the person 
knew concerning the offence, affecting himself and the other persons, by 
the fact of the Coart not thinking him guilty of the offence charged. — 5 
N.-W. P. H. 0. R.,213. 

The statement of fact made by a prisoner which amounts to a confes- 
sion of guilt ,on his part may be taken into consideration so far, and so 
far only as that particular statement of facts itself extends against the 
other prisoners who are being tried, as well as himself, for the offence which 
is thus confessed. — 19 W. R., 16. 

Seotion 30 ought to be construed with great strictness, and the confes- 
sion of one person is not admissible in evidence against another, althongh 
the two are jointly cried, if one is tried for the abetment of the offence for 
which the other is on his trial. — 19 W. R., 67. 

Under sec. 30 of the Evidence Act, the confession of a prisoner affect- 
ing himself and another person charged with the same offence is, when 
duly proved, admissible as evidence against both, but such second person 
cannot, when it is uncorroborated as against him, be legally convicted on 
it. Per Gaktu, C. J. — Such evidence must be dealt with by the Court in 
the same manner as any other evidence. The weight, however, to be at- 
tached CO such evidence, and the question, whether taken by itself it ia 
sufficient in point of law to justify a conviction, is a question for the Judge. 
Unsupported by other evidence, it, however, should be taken as evidence 
of the very weakest kind, being simply a statement of a third person not 
made upon oath or affirmation. If suoh confession is corroborated by other 
evidence, it is immaterial whether, in proving the case at the trial, the con- 
fession precedes the other evidence, or the other evidence precedes the con- 
fession. Per Jackson, J. (McDonbll, J., concurring). — Suoh evidence is not 
sufficient to support a conviction, even if corroborated by circumstantial 
evidence, unless the circumstances constituting corroboration would, if be- 
lieved to exist, themselves support a conviction. Per Curiam . — The word* 
‘Court,' in sec. 30 of the Evidence Act, meansnot only Judge in a trial by » 
Jndge with a Jury, but includes both Judge and Jury. — I. L. R, 4 Cal. 483« 

A prisoner, charged together with others with being a member ^of an 
unlawful assembly, made a statement before the Committing Magistrate 
implicating hia fellow-prisoners and another person. Ho subsequently with- 
drew this statement, and made another, in which he endeavoured to ex- 
culpate himself. Beld that this statement was not evidence against the 
other prisoners under sec. 30 of the Evidence Act. It was not a confession, 
nor did it amount to any admission by the prisoner that he was guilty in 
any degree of the offence charged ; but it was simply an endeavour on his 
part to explain his own presence on the occasion in snob a manner as to ex- 
cnlpate himself, and any mention made by him- in such a statement of other 
persons having been engaged in the riot, was altogether irrelevant, and not 
evidence against them.— 6 Cal. 279. 

Several persons were charged toother wilh offsnoes under tecs; 148, 
302, 324, & 326 read with sec. 149 of the Penal Coda. The Smion Judge, 
when about to examine the prisoners, required all bnt the prisoner under 
examination to withdraw from the Court, until his turn for examioation 
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came round, and convioted each prisoner chiefly upon what was said by his 
co-prisoners daring bis absence from the Court, held that the eridence so 
giren was inadmissible. — 7 Cal. 65. 

Several prisoners being charged together with house-breaking, some 
of them pleaded guilty. The Sessions Judge used the confessions made by 
those who pleaded guity as evidence against a prisoner who was tried : — 
JEfefd, that such confessions were not evidence under section 80 of the Indian 
Evidence Act, 1872.-— 7 Madr. 102. 

Upon the trial of A for murder, and B for abetment thereof, a con- 
fession by A implicating B cannot be taken into consideration against B 
under sec. 30 of the Indian Evidence Act, 1872. — 7 Madr. 579. 

A and B were committed for trial, the former for dacoity under sec. 
395 of the Indian Penal Code, and the latter under sec. 412 for receiving 
stolen property, knowing it to bo such. A made two confessions, and in 
both he stated he had handed over to B some pieces of gold and silver 
stolen at the dacoity. When B was arrested, a gold ring and a •silver 
wristlet were found in his possession. At the trial A pleaded guilty, and B 
claimed to be tried. A goldsmith deposed that ho had made the ring and 
wristlet found with B out of pieces of gold and silver given to him for the 
purpose by B. On this evidence and on the confessions made by A the 
Sessious Judge convicted B. On appeal to the High Court : Held that A & 
B not having been tried jointly for the same offence, the confession of A was 
inadmissible as evidence against B. There was, therefore, no evidence of 
the identity of the goods stolen at the dacoity with those found in B*s pos- 
session, and the case against him failed. Conviction quashed. — 5 Bom. 63. 

If the oortifioate required by sec. 122 of the Code of Criminal Pro- 
cedni'e(Act X of 1872), that a confession is voluntarily made,is not recorded 
by the Magistrate at the time the confession is made, or, at any rate, on the 
day it is reduced to writtirig, the confession is bad and inadmissible in evi- 
dence. To render the statement of one person jointly tried with another for 
the same offence liable to consideration against that other, it is necessary 
that it should amount to a distinct confession of the offence charged. — 6 
Bom. 288. 

A conviction of n person who is tried jointly with other persons for 
the same offence cannot proceed merely upon the uncorroborated confession 
of one of such other persons. Where the accused was convicted of house- 
breaking by night with intent to commit theft, and the only evidence against 
him was the confession of a fellow-prisoner, and the fact that he pointed ont 
the stolen property some months after the commission of the offence: 
rbat the mere production of the stolen property by the accused was not 
sufficient corroboration of the confession of the other prisoner. — 10 Bom. 
231. 

When the accused was convicted solely on the confessions of his fellow- 
prisoners, who were tried jointly with him for the same offence, held that 
the conviction waa bad. Under section 30 of the Indian Evidence Act 
(1 of 1872) snoh confessions oonld be ** taken into consideration” against 
the aoensed, but they were not evidence within the definition given in sec- 
tion 3 of the Act ; and they oonld not, therefore, alone form the basis of a 
conviction. — 15 Bom. 66. 

Where a person being tried jointly with other persons made a state- 
ment, deprecating any guilty knowledge, and seeking to clear himself 
at the expense of sneh other persons* it was held that snob statement could 
not be taken into consideration under see. 30 of Act 1 of 1872 against such 
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other p^tK>n8. Qaeen v. Belat Ali (10 B. L. R., 453 ; S. C., 19 W. B , 67) 
and Empress v, Ganraj (I. L. R, 2 Al. 444) followed. — 2 Al. 646. , 

See I. L. R., 7 Al. 646, noted under sec. 26. 

31. Admissions are not conclusive proof of the matters admitted, 
Adroissions not concla- operate as estoppels under the 

■ive proof, but may estop. provisions hereinafter oontuined. 

Note. 

A, a Hindu, died, leavinf^ him surviving a mother B and three sisters. A 
had a brother P, who bad been given in adoption to hia maternal uncle R. 
On A*s death his property devolved on his mother B. B mortgaged the pro- 
perty to the defendant. The mortgaged bond was atteatied by P, who des* 
cribed himself as the adopted son of R. Tho defendant obtained a deoree on 
the mortgage, and himself became the auction-purcharser at the execution 
sale. Thereupon A*a sisters sued, as reversionary heirs, for a declaration 
that tho sale to the defendant was valid only to the extent of B's life-in- 
terest in the property sold. The defendant pleaded that P’s adoption was 
invalid, that on A’s death the property vested in P, and that the plaintiffs 
had, therefore, no interest in the property in dispute. The Court of first 
instance allowed these pleas, and dismissed the suit. The Appellate Court 
held that tho description in the mortgaged- bond, that P was the adopted 
son of B, amounted to an admission of the adoption by the defendant (mort- 
gagee), and that he was, therefore, estopped from contesting the adoption. 
Held, that the defendant was not estopped. The mere fact that P was des- 
cribed in the mortgaged-bond as R's adopted son, was not any evidence of 
an admission ; and even if it were, it was not conclusive proof of the adop- 
tion (section 31 of the Indian Evidence Act I of 1872.) Held, further, that 
the fact treated by the lower appellate Court as an estoppel had no such 
effect, as it had not caused or permitted the plaintiffs to believe the adop- 
tion to be valid, and to act upon such belief. — I. L. H., 14 Bom. 312. 

Statements by persons who cannot he called as witnesses. 

32* {Statements, written or verbal, of relevant facts, made by a 

person who is dead, or who cannot be found. 

of relevant fact by person who has become incapable of giving evi- 

who is dead or cannot bo dence, or wliose attendance cannot be procured 
found, Ac., is relevant. ^ ^ j i « . . 

withont an amount of delay or expense which, 

under the circumstances of the case, appears to the Court uoreasonable, 

are themselves relevant facts io the following cases ; — 

(1) When the statement is made by a person as to the cause of 

When it relates to cause bis death, or ss to any of the circumstances of 

of death ; the transaction which resnlted in his death, in 

eases in which the cause of that person’s death comes into question. 

Such statements are relevant whether the person who made them 
was or was not, at the time when they were made, under expectation 
of death, and whatever may be the nature of the proceeding in which 
the cause of bis death comes into question. 

(2) When the statement was made by such person in the ordinary 

or is made in conrso of conrse cf business, and in particular wh-n it 

batiness j Consists of any entry or memorandum mad^' by 


II 58 
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liim in books kept in the ordinary course of bosinessi or in the discharge, 
of professional dnty ; or of an acknowledgment written or signed by 
him, of the receipt of money^ goodS| seonrities, or property of any kind; 
or of a docament nsed in commerce, written or signed by him ; or of 
the date of a letter or other docament nsaally dated, written, or signed 
by him. 

(3) When the statement is against the pecuniary or proprietary in- 
or against interest of l^^rest of the person making it, or when, if true, 

maker; it would expose him, or would have exposed 

him, to a criminal proseoution or to a suit for damages, 

(4) When the statement gives the opinion of any such person, as 

. « to the existence of any public right or custom, 
or gives opinion asto 

pnblio right or onstom, or or matter of public Of general interest, of the 
uotiers of general interest; existence of which, if it existed, he would have 

been likely to be aware, and when such statement was made before any 
controversy aa to snch right, custom, or matter bad arisen. 

(5) When the statement relates to the existence of any relation- 
or relatM to osistonoe >f ^hip by blood, marriage, or adoption* between 

rolotionsbip; persons aa to whose relationship by blood, 

marriage, or adoption the person making the statement had special 
means of knowledge, and when the statement was made before the 
question in dispute was raised. 

(6) When the statement relates to the existence of any relation- 

or is mods in will or deed blood, marriage, or adoption* between 

relating to family affairs ; persons deceased, and is made in any will or 
deed relating to the affairs of the family to which any snch deceased 
person belonged, or in any famiiy-pedigree, or upon any tombstone, 
family-portrait, or other thing on which snch statements are nsnally 
made, and when such statement was made before the question in dis- 
pute was raised. 

(7) When the statement is contained in 

or in dormant relating deed, will, or other document which re- 
to transootion mentioned . ^ ^ ^ 

in leo. 18 , olause (a) ; lates to any snoh transaction aa is mentioned 
in section 13, danse (a). 

. ^ , (8) When the statement was made by a 

persons, and expreosaa uamber of persons, and expressed feelings or 

in^'tuKion*^*****^ matter impressions on their part relevant to the matter 
9tteeuon. question. 

lUusiratums, 

(a.) The question is, whether A was murdered by B ; or 
A dies of injuries received in a tranaaotion in the ooorse of which she 
was ravished. The question is, whether she was ravished by B ; or 

* See eeo. 2, Act XVIII., of 1872. 
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The question is, whether A was killed by B under such orioumstan- 
ees that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of bis or her death, referring 
respectively to the murder, the rape, and the actionable wrong under ooi^« 
sideration, are relevant facts. 

(6.) The question is, as to the date of A’s birth. 

And entry in the diary of a deceased surgeon, regularly kept in the 
course of business, stating that, on a given day, he attended A’s mother, 
and delivered her of a son, is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon specified 
business, is a relevant fact 

(d.) The question is, whether a ship sailed from Bombay harbour on 
a given day. 

A letter written by a deceased member of a merchant’s firm, by which 
she was chartered, to their correspondent in London, to whom the cargo 
was oonsi^ed, stating that the ship sailed on a given day from Bombay 
harbour, is a relevant fact. 

(s.) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received the 
rent on A’s account, and held it at A’s orders, is a relevant fact. 

(/.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such 
circumstances that the celebration would be a crime, is relevant. 

(y.) The question is, whether A, a person who cannot be found, wrote 
a letter on a certain day. 

The fact that.a letter written by him is dated on that day is relevant. 

(h,) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be procured, 
is a relevant fact. 

(t.) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(j .) The question is, what was the price of grain on a certain day in 
a particular market. A statement of the price, made by a deceased banya 
in the ordinary course of his business, is a relevant fact. 

(k.) The question is, whether A, who is a dead, was the father of B. 

A statement by A that B was his son is a relevant fact. 

(!.] The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of 
A on a given day, is a relevant fact. 

(m.) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by G, the deceased father of B, of 
his danghther’s marriage with A on a given date, is a relevant fact. 

(n.) A sues B for a libel expressed in a painted caricature exposed in 
a riiop- window. The question is as to the similarity of the caricaiure and 
its libellous character. The remarks of a crowd of spectators on these points 
may be proved. 
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Notes. 

The prisoner was charged with forging a railway-receipt for the pur- 
poses of obtaining from the East Indian Railway Company certain goods 
entrusted to them for transit. The delivery of the goods was sought to be 
proved by the letter of advice sent by the consignor to the consignee. Held 
that, under no circumstances, a letter of advice is relevant under sec. 82, 
cl. 2, Act 1 of 1872, and therefore not receivable in evidence. — 9 B. L. B., 
(Ap.) 42. 

In the proceedings before a Magistrate on a charge of causing grie- 
vous hurt, two (among other] witnesses, one of whom was the person as- 
saulted, were examin^ on behalf of the prosecution. The prisoners were 
committed for trial. Subsequently the person assaulted died, in conse- 
quence the injuries inflicted on him. At the trial before the Sessions 
Judge, charges of murder and of culpable homicide not amounting to mur- 
der were added to the charge of grievous hurt. The deposition of the de- 
ceased witness was put in and read at the Sessions trial. Heldf that the 
evidence was admissible either under sec. 32, cl. 1 or sec. 33 of the Evidence 
Act, notwithstanding the additional charges before the Sessions Court. The 
question whether the proviso to sec. 33 of the Evidence Act is applicable-— 
that is, whether the questions at issue are substantially the same — depends 
upon whether the same evidence is applicable, although different conse- 
quences may follow from the same act. At the trial it was proved that the 
other witness who had been examined before the Magistrate had disappear- 
ed, and that it had been found impossible to serve him with a snmmons. 
His deposition was put in and read. Hdd that it was properly admitted 
under seo. 33.— 1. L. R., 7 Cal. 42. 

In a suit to recover possession of immoveable property, the plaintiff 
tendered in evidence a horoscope which he said had been given to him by 
his mother, and had been seen by members of bis family, and used on the 
occasion of his marriage. He was ntiablo to say by whom the horoscope, 
or an endorsement on it, which purported to state what his name was, had 
been written. Held that the horoscope was not admissible under sec. 32, cl. 
6, of the Evidence Act.— 9 Cal. 613. 

The Judgment of an Appellate Court, reversing that of a Court of first 
instance, on a question as to the existence of relationship, rested mainly on 
a statement recorded in prior settlement proceedings as made by a person, 
since deceased, who was employed therein as mukhtar by certain members 
of the family. This judgment was reversed on a second appeal by the 
Court above on the ground that the statement was inadmissible, not com- 
ing within the meaning of Act 1 of 1872, seo. 32, sub-sec. 5, as that of a 
person having special means of knowledge on the qnestion : — Held^ that 
the statement was inadmissible, as it appeared that his only means of know- 
ledge were from his being, instructed as such mukhtar, he not having been 
a member of the family, nor intimately connected with it, nor having had 
any special means of knowing its concerns -.—ITeZd, also, that the Court of 
second appeals had rightly declined to send the case back for evidence to 
be taken as to whether he had, or had not, other means of knowledge. — 12 
Oal. 219. 

In a snit on a promissory note, to which the only defence was minori- 
ty a statement made by the defendant’s father, (who did before proceedings 
by way of suit had been contemplated) to a witness as to the age of his son, 
heW to be inadmissible as evidence of the ago of the defendant in support 
of hu defence.— 13 Cal. 42. 
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A certificate of gnardiansliip under Act XL of 1858 is no eridenoe of 
minority under sec. 35 of the Evidence Act (I of 1872), being neither a 
book nor a register nor a record kept by any officer in accordance with any 
law. In a salt to set saido a decree on the gronnd of minority, the plaintiff 
relied upon a horoscope to prove his age. HeUL following Ram Narain, Kallia 
t;. Monee Bibee, I. L. B., 9 Gal., 613, that the horoscope was not admis* 
sible under sec. 32, clause 6 of the Evidence Act. — 17 Cal. 849. 

A Mahomedan, a resident in Patna, since deceased, married the plain- 
tiff, while he was fora time in Lucknow where she lived. — Upon her 
claim, as his widow, for her deferred dower it was found to have hecn con- 
tract^ for at the amount alleged by her. The question of the amount of 
her dower was held to be determinable without reference to a usage having 
the force of law in Oadh, rendering dower reducible in certain cases 
by the Court. The place of celebration of the marriage did not make this 
applicable. A register of marriages kept by the Istabad, since deceased, 
who celebrated this marriage, in which register was entered the amount of 
the dower, was held to be admissible and relevant, as evidence of the sum 
fixed, being an entry in a book kept in the discharge of duty within section 
32, cl. (2) of the Evidence Act, 1872. — 19 Cal. 689. 

A deed of conveyance was tendered in evidence which purported to bear 
the mark of G. as vendor, and which was duly attested by four witnesses. 
G„ however, denied that she had ever executed the deed, and said that the 
mark was not her's. All the attesting witnesses were dead* A witness was 
called who knew the handwriting of one of the attesting witnesses, and . 
who swore that the signature of that witness to the attestation clause of the 
deed was genuine. Hald^ on the authority of Whitelocke v. Musgrove, that 
the deed was admissible iu evidence, its execution by G. being snfficiently 
proved.— 11 Bom. 690. 

In 1847, A, a Hindu widow, executed in favour of B varaspatra (a deed 
of heirship) iu the following terms : — **My husband has died. We have no 
issue, and you are a son of my husband's cousin. Taking this into con- 
sideration, my husband expressed his wish, when he was on the point of 
death, that all the houses and shops situate in Poona, except the house at 
Banares, should be given to you and that you should be made owner of all 
money-dealings connected with Poona. 1, therefore, in obeying his com- 
mand pass this deed of heirship to you, and make you owner of all the 
property mentioned above like our son. You, therefore, enjoy the property 
in your name joyfully.” Under this varaspatra, B took possession of the pro- 
perty mentioned therein, and enjoyed it during his lifetime. After bis 
death, bis gumasta (agent) managed it for and on behalf of B’s minor son, 
C. In 1^1, 0 filed a suit to redeem a house and a garden, part of the pro- 
perty covered by the varaspatra, and which bad l^en mortgaged by A’l 
husband in 1831. One of the defences to this suit was that neither 0. nor 
his father was the heir of the original mortgagor, and that, therefore, C. 
could not redeem the property in dispute. At the trial, C. produced the 
varaspatra of 1847 in support of his title, alleging that he had found it 
among the papers of the old gumasta of his father, who used to look after 
his affairs during his minority. Eeld^ that the varaspatra of 1847 was evi- 
dence of a nuncupative will by A’s husband iu favour of B. Snob a will by a 
Hindu would be quite effectual, except iu oases governed by the Hindu 
Will's Act (XXI of 1870). HeW, also, that the varaspatra was admissible 
in evidence under section 90 of the Evidence Act I of 1872, as a document 
purporting to be more than thirty years old, and produced from a custody, 
which under the circumstances of the case was a proper onstody, the p oss es* 
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sion of the gnmasta being Jegallj the poteession of hie master. The Taras- 
patra was also admissible noder section 32, clause 3, of the Eridenoe Act 
(I of 1872), as it was manifestly a declaration by A. against her propiietary 
interest ; for by it she divested herself of her widow’s estate in the property^ 
and there being no evidence of her existence after 1847, she must be pre* 
sumed to hare been dead in 1881, when the suit was filed. The degree of 
credit to be given an ancient document depends chiefiy on the proof of trans- 
actions or state of affairs neoessarily, or at least properly or naturally, re- 
ferrible to it. — 1 1 Bom. 89. 

In the Maratha country a Bindu widow may without the permission 
of her husband and without the consent of her kindred adopt a son to 
him if the act is done by her in the proper and bona fide performanoe 
of a religious duty, and neither capriciously nor from a corrupt motive. 
But the adoption must not have been expressly forbidden by the hus- 
band, and must not have the effect of divesting an estate already vested 
in a third person. There is no reason for drawing any distinction, as re- 
gards the general law, between Qujarat and Maratha country properly so 
called. A part from local or caste custom, the general law in Gujarat must 
be taken to be as stated in Bakhamabai e. B^habai (5 Bom. H. C. Bep., 
191, A. C. J.). A widow has implied authority from her husband to adpot, 
even though her husband be a minor. Where a widow adopts there is a pre- 
sumption that she \ias performed the duty from proper motives, and the 
ontM lies heavily on him who seeks to set aside the adoption on the ground 
of corrupt motive. A Hindu widow in Gujarat having adopted a son to her 
husband, who died before the completion of his sixteenth year and who was 
separated from his brother, held, that the adoption was valid. The autho- 
rity of the husband to adopt may be implied, although he was a minor at 
the time of his death. If adoption by a widow be a meritorious aot ** bene- 
ficial to her husband’s soul,” assent should be implied in the case of a minor 
husband, as well as in the oase of one who had attained his majority. A 
Hindu widow having adopted a son about eight years after her husband’s 
death daring her last illness when she was confined to her bed, held, that 
that oiroumstanoe alone did not afford any sufficient reason for supposing 
that she was not aetuated by the sense of the duty she owed to her husband. 
The fact that the adoption was made on an inauspicious day, showed the 
anxiety of the widow to adopt, but not the motive. The lower Court having 
under section 82 of Indian Evidence Aot (I of 1872) admitted, in evidence, 
a statement signed by several witnesses to the effect that a widow of Kad wa 
Eunbi oaste cannot Mopt, aooording to the custom of the caste, without 
the express authority of her husband, held that section 32, clause 4, of the 
Indian Bvidenoe Aot (I of 1872) wm not applicable to the oase, as the evi- 
dence was required to prove a fact in issue, and not merely a relevant fact, 
^he statement was, therefore, inadmissible to prove the alleged custom. 
-^16 Bom. 665. 

In a trial upon a charge of murder, it appeared that the deceased short- 
ly before her death was questioned by various persons as to the oireum- 
stances in which the injuries had been inflicted on her, that she was at that 
'time unahle to speak, but was conscious and able to make signs. Evidence was 
•offered by the prosecution, and admitted by the Sessions J ndge, to prove the 
•questions put to the deoeimed, and the signs made by her in answer to such 
•<|^estionB HeU by the Full Bench (Mohmood, J., dissenting) that the ques* 
fions and the simia tidosn together might properly be reg^ai^ed as ** verbal 
atatements” made by a person as to the cause of her death within the mean- 
iuff of aeetion 82 of the Evidenoe Aot, and were therefore admissible in evi- 
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denee under that section. Per StraigJU^ /. — That atateiitenta bj the witneasea 
as to their impressions of what the signs meant were inadmtssiblei and 
sbonld be eliminated ; but that assuming, that the qnestions pat to the de- 
ceased were responded to by her in suoh a manner as to leave no doabt in 
the mind of the Court as to her meaning, was not straining the constmotion 
to hold that the circumstances were covered by section 82. Per Mahmood^ 
J . — That the expression “verbal statements*' in section 32 should be oonSn- 
ed to statements made by means of a word or words, and that the signs 
made by the deceased, not being verbal statements in this sense, were not 
admissible in evidence under that section. Per Petheram^ 0,J. — That the signs 
could not be proved as “ conduct’* within the meaning of section 8 of the 
Evidence Act, inasmuch as, taken alone, and without reference to the ques- 
tions leading of them, there was nothing to connect them with the cause of 
death, and so to make them relevant ; while the questions could not be proved 
either under Explanation 2 of section 8, or under section 9, inasmuch as the 
condition precedent to their admissibility under either of these provisions 
was the relevancy of the conduct which they were alleged to effect or of 
the facts which they were intended to explain. The “conduct” made rele- 
vant by section 8 is conduct which is directly and immediately influenced 
by a fact in issue or relevant fact, and it does not include actions resulting 
from some intermediate cause, such as questions or suggestions by other 
persons. Per Mahmood J, — That the word “ conduct*’ as used in section 8 
does not mean only such conduct as is directly and immediately influenced 
by a fact in issue or relevant fact ; that the signs made by the deceased 
were the conduct of “ a person an offence against whom was the subject of 
any proceeding** and were relevant as such under section 8, and that the 
quesdons put to her were admissible in evidence either under Explanation 
2 of the same section, or under section 9, by way of an explanation of the 
meaning of the signs. — 7 Al, 385. 

Section 32 (5) of the Evidence Act (I of 1872) does not apply to state- 
ments made by interested parties in denial, in the coarse of litigation, of 
pedigrees set up by their opponents. — 9 Al. 467. 

See 10 B. L. B., 263, noted under sec. 13. 

33* Evidence given by a witness in a judicial proceeding, or 
before any person anthorized by law to take it, 
.X w relevant for the purpose of proving, in a 
ceqaent proceeding, the subseqaent jodioial proceeding, or in a later 
trath of facts thermstated. q£ same judicial proceeding, the troth 

of the facts which it states, when the witness is dead or cannot be fonndg 
or is incapable of giving evidence, or is kept out of the way by the ad- 
verse party, or if hia presence cannot be obtained without an amonnt of 
delay or expense which, under the ciroamstanoes of the case, the Oonrh 
oonaidera unreasonable : 

Provided— 

that the proceeding was between tbe same parties or their repre* 
sentatives in interest ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; 

that the questions in iasne were substantially the same in tbe first 
M in the second proceedings. 
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Explanaiion.^-^k erimioal trial or inquiry Bball be deemed to be a 
proceediog between the proeeoator and the accused within the mean- 
ing of this section. 

Kotea. 

A deposition of a person in a suit to which he was not a party is, in a 
snbseqaent suit in which he is a defendant, evidence against him and against 
those who claim under or purchase from him, althoagh he is alive, and has 
not been called as a witness. Section 33 of the Evidence Act (1 of 1872} 
does not apply to such a deposition, but it is admissible under the sections 
relating to admissions, althoagh it naight be shown that the facts were dif- 
ferent from what they were stated to he in the former case. A state- 
ment iu a bill of sale is evideuoe against those who parties to it. — 14 
B. L. R., (Ap.) 3. 

When a confession is made to a Magistrate by an accused person dar- 
ing an enquiry held previously to the case being taken up by the committing 
officer, and by an officer acting merely as a recording officer, it must be re- 
Qoided in strict accordance with the provisions of secs. 122 and 346 of the 
Code of Criminal Procedure. If the provisions of these sections have not 
been f ally complied with by the recording officer, the Court of Session can- 
not take evidence that the accused person duly made the statement record- 
ed ; and in oases where evidence can he taken, a Court of Session is not at 
liberty to treat a deposition sent up with the record, and made by the re- 
cording officer before the committing officer, to the effect that the accused 
person did, in fact, duly make before him the statement recorded, as evi- 
dence of that fact In snob a case the recording officer must himself be 
called and examined by the Court of Session, except in cases in which the 
presence of the recording officer cannot be obtained without an amount of 
delay or expense which, under the circumstances of the case, the Court of 
Session considers unreasonable. — 1. L. K., 5 Cal. 958. 

The incapaoity to give evidence mentioned iu seo. 33 of the Evidence 
Act need not be a permanent incapaoity. — 6 Cal. 774. 

The evidence of a witness taken upon commission is not admissible in 
a criminal trial held before the High Court, unless it can be shown that such 
evidence was so taken upon an order made by that Court under seo. 76 of 
Act X. of 1875, or unless it is admissible under sec. 33 of the Evidence Act. 
--6 Gal. 532. 

In order to satisfy the requirements of section 33 the two suits must be 
brought by or against the same parties or their representative in interest 
at the time when the suits are proceeding and the evidence is given.— 
12 Cal. 627. 

An auotion-purohaser at a sale for arrears of Oovernment revenue does 
not derive his title from the defaulting proprietor, and proceedings between 
the defaulting proprietor, and third parties with respect to the title to the 
land are not admissible in evidence in a snbseqnent suit brought by the 
auction purchaser as against him. — 12 Cal. 82. 

Evidence taken under commission issuing from the Coart of the Chief 
Presidency Magistrate during the course of an enquiry before him cannot 
be used in evidence at the trail before the High Court under section 507 of 
the Criminal Procedure Code. Held farther, that on the facts before the 
High Court it was also inadmissible under section 33 of the Evidence Act. 
—19 Cal, 113. 
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When a Seaaioafl Judge on appeal annuls the conviction of a Ma^S- 
trate for want of jurisdiotion, and omits to order a re*'trial at the time 
nnder see. 284 of the Criminal Procedure Code, be is not precluded, by Tirtuf 
of sec. 4^ from passing such an order subsequently. The order annulling 
the <^nviotion in such a cose does not amount to an acquittal. Where sano* 
4ion is given for a prosecution for perjury, and the case tried by an inoom« 
petent Court, and the conviction quash^ on appeal, a competent Conrt 
may re*try the prisoner upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is quashed. The eyidonoe of a 
witness, given in a proceeding pronounced to be coram non ;fidtee, cannot be 
used under sec. 33 of the Indian Evidence Act, if the witness is dead, on a 
re-trial before a competent Court. R charged A with breach of trust, and 
S gave evidence in support of the charge. A being acquitted, R was tried 
for making a false charge, and S for perjury. Held (1; that the depositions 
given by witnesses in the first case could be used against R in the second 
case, but not against S, under sec. 33, Evidence Act ; (2) that the word 
“ questions** in sec. 33 does not mean ** all the questions'* and that though 
additional issues were involved in the second trial, jet the evidence as to 
the issues common to both trials was properly admitted at the second trial 
against R. — 3 Madr. 48. 

Held that it is only in extreme oases of delay or expense that the per- 
sonal attendance of a witness before the Court of Session should be dispens- 
ed with, and the evidence given by him before the committing Magistrate 
referred to. — 2 Al. 646. 

See I. L. R., 7 Cal. 42, noted under sec. 32. 

Statements made under special circumstances. 

34* Entries in books of account, regularly kept in the coarse of 
Eotries In -books of ac- business, are relevant whenever they refer to a 
couoc when relevanc. matter into which the Court has to inquire, but 

such statements shall not alone be suflScient evidence to charge any per- 
son with liability. 

Illustration. 

A snes B for Rs. 1,000, and shows entries in his account-books show- 
ing B to be indebted to him to this amount. The entries are relevant, bnt 
are not sufficient, without other evidence, to prove the debt. 

Holes. 

Though under sec. 34 of the Evidence Act the actual entries in books 
of aocount regularly kept in the course of baBiness are relevant to tbe 
oxtsnd provided by the section, such a book is not by itself relevant to 
raise an inference from the absence of any entry relating to a particular 
matter. The fact that the accused has, during the cross-examination of 
the witnesses for the prosecution, nsed certain doonments, and that snob 
dbouments have been put in as evidence on his bebalL does not entitle the 
prosecutor to the right of reply, if when asked upon the close of tbe case 
for the prosecution whether he means to adduce evidence, tbe accused says 
that he does not.— I. L. R., 10 Cal. 1024. 

In a suit for wrongful dismissal, in which the defendants pleaded 
juutifioation by reason of the plaintifE^s misconduct:— That the 
defendants at the hearing could not give evidence of a transaction involving 
instances of misoondnet not set forth in their written statement. They 
ebonld either have filed a supplemental written statement before the hear, 
n 59 
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ing, or hire fnmltbed tbe plaintiff with partionlara of the miieondiiot in 
qneitioo, and intimated to him tbeir intention of reiving on tbe transaction 
as going to establish tbe general allegation of misoondact. (2) That altbongh 
tbe transaction in question oonld not be made tbe s abject 'matter of an 
ancillary issae, and evidence of it, as snob, conld not be received, yet that 
questions relating to it might be put to the plaintiff in cross-examination^ 
for tbe purpose of affecting his credit. Supplemental written statements 
cannot be filed after the parties have entered upon their case at the hear* 
ing. Statements laid by clients before counsel for the purpose of obtain* 
ing legal advice are privileged. A was employed by B, at intervals of a 
week or fortnight, to write up B's account books, B furnishing him with the 
necessary information either orally or from loose memoranda. Held that the 
entries so made could not be given in evidence to contradict A, under sec. 
14^ of the Indian Evidence Act, as previous statements made by him in 
writing. Tbe statements were really made, not by A, but by B, under whose 
instructions A bad written them. Held also that it is only such books aa 
are entered up as transactions take place that can be considered as booka 
regularly kept in the course of business within sec. 34 of the Indian Evi- 
dence Act.— 4 Bom. 576. 


85« An entry in the public or other official book, register, or 

^ , • i. . record* stating a fact in issne or relevant fact. 

Aeievaooy or entry m it ii* 

pnbho leoord, made io per* and made by a public servant in the discharge 

forinanoe of duty. official duty, or by any other person in 

performance of a dnty, specially enjoined by tbe law of the coontry in 

irhiofa such book^ register, or record is kept, is itself a relevant fact. 

Kotes. 

Held on the question whether there did or did not exist a. custom in 
the Bahrulia clan in Oudb excluding daughters from inheriting, that the 
wajib-ul-arz of a mouza in the taluqa, stating the custom of the Bahrulia clan 
as to inheritance, bad been properly received in evidence under sec. 35 of 
tbe Indian Evidence Act, lb72. Further, that this custom was a usage of 
tbe kind which Reg. VII of 1882 required officers to ascertain and record ; 
and that it was no valid objection that this wajib-ul-arz bed beeu prepared 
and attested by officers subordinate to tbe settlement officer. Semble,^^ 
That had it been the case that these papers were not to be treated as re* 
cords describing a custom, but as recording only the opinions of those 
likely to know it, tbe 48th section of tbe Act would have made them ad* 
missible.**-!. L. R., 5 Cal. 744. 

Entries made nnder Beng. Act Yll of 1876 by tbe Collector, recording 
the names of proprietors of revenne-paying estates, are not evidence under 
aeo. 35 of the Evidence Act of tbe fact of proprietorship. That section re- 
lates to the olass of oases where a public officer has to enter in a register 
or other book some actual fact which is known to him e. g , the foot of a 
death or a marriege. The entry by tbe Collector in the register, nnder 
Beng, Act VII of 1876, is not, properly speaking, the entry of a fact. It is 
a statement that the person is entitled to the property ; it is the record of 
a rij^ht, not of a faot , — Per Garth, C. J.-— Semb/s, that. sec. 55 of Bmg. Act 
yil. of 1876 constitutes the Collector a competent Court under particular 
ciruumstances for determining as between two disputants tbe question of 
pc^Sdion, and hit recorded decision upon that question in the register 
might be evidence of tbe feet of possession aa between those two partiea. 
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But Buluui Mahto v. Jabli Mahto (I. L. B., 6 Cal. 853J axplainad.-~8 
CU.43L 

In a salt for posseRsion of a fishery, the plaintiff songht to pat ia 
evidenoe an admission alleged to have been made in the year 1818 by the 
defendant’s predecessor in title in a written statement in a former salt. 
The only evidence of the admission was that oontaintul in the decree in the 
former suit, the ordinary part of which was prefaced with a short statement 
of the pleadings in the sait. Under the old practice of Mofussil Coarts, it 
was the dnty of the Court to enter in the decree an abstract of the plead- 
ings in each case. Held that the statement in the decree was eviden**e of 
the admission under sec. 35 of the Evidence Act (I of J872). Lekraj Knar 
V. Mahpal Singh (I. L. B., 5 Gal. 744) referred to.— D Cal. 586. 

A Teis-khana register prepared by a patwari under rules framed hy 
the Board of Revenue under section 16 of Regulation XII of 1617 is not 
a public document, nor is the patwari preparing the same a publio servant. 
—18 Cal. 534. 

In a suit by a zamindar to recover certain forest tracts from Govern- 
ment, the plaintiff relied on certain accounts called Ayakut aceounte as fur- 
nishing proof of the inclusion of the said tracts within the limits of his 
uamindari. The District Judge refused to accept these accounts as evidence 
of reputation, because no evidence was produced to show for what purpose, 
by whom and in what circumstances these accounts were prepared, and 
what guarantee existed to ensure their accuracy i/eld, that inasmuch as 
they were from time to time prepared for administrative purposes by vil- 
lage officers and were produced from proper custody and otherwise suffi- 
ciently proved to be genuine were admissible as evidence of reputation. 
No distinction can be drawn between evidence of reputation to establish 
and to disparage a public right. The plaintiff having proved that be and 
his ancestors had cut wood, pastured cattle, and gathered forest produce 
in certain forests for fifty years, the Lower Court held that such acta of 
enjoyment were only evidence of an easement and not of adverse possession : 
— Held that these acts as they bad been done under the belief and assertion 
that the said tracts formed portion of the zamindari, and that the plaintiff 
and his ancestors were owners of the said tracts were evidence of adverse 
possession. In principle, an act done is one of ownership or evidence of an 
easement according as the person doing it asserts general ownership or a 
particular right in another property. The enjoyment of any right of owner- 
ship over the soil is prima facie^ proof of ownership of the soil. Where 
therefore the Lower Court round such an enjoyment of a forest as proved 
title to the profits thereof and such enjoyment was accompanied with an 
assertion of ownership of the soil : — Held^ that the Court was boand to find 
a title to the soil established. Where a tract of land with a defined bound- 
ary has been throughout claimed by a person as owner and acts of 
ownership have been done on various portions of it, sneh act may be accepted 
as evidence of the possession of the whole tract. Bhaskarappa v. Collector 
of North Kanara (I. L. R., 3 Bom, 452} distioguisbed.— 9 Madr. 285. 

In a suit to establish the plaintiff’s title to certain land, he pat in evi- 
dence (1) a conveyance in favoar of his father ; (2) a sale-certificate issued 
to his father’s vendor ; (3) an order made in certain ezeention proceedings 
ia which was recited a petition by his father asserting his title; (4) a judg- 
ment obtained by his father in which bis title was recognised. Neither the 
defendants nor their predeceseora were parties to any of these instramenta 
or proceedings : Bddj that all these douaments were relevant.— IS Madr. 12. 
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*«/"“*»* “•** *• k«wi»v»n ot • Mftpilla tarwad to teooT»r laada 

M ^ nff of the defendeoti who were a donee from and the deioeik* 

^6 tr 0 ’ ^ a previona kai:navan and their tenants. It appeared that the 
aor*^l^ preeions kamavan had died less than twelve years before the snit 
^ w^ died, tat more than twelve years before the joinder, as a snpplementdi 
defendant, of one to whom he had conveyed certain property by way of gift 
five yeara before hia death. An issae was raised as to whether the riebts 
of the parties were governed by Makkatayom or Marumakkatayom law, 
and an order of a District Mnnsif reciting a petition to which the alleged 
previoas kamavan was a party, was pat in evidence to show that he had in 
a particular instance acted in the capacity of karnavan of a Marnmakka* 
tayom tarwad. The rough draft of a plaint which had been filed by the 
alleged previous kamavan was put in evidence to show that he admitted 
having alienated property in a manner which would be adverse to the claim 
of his tarwad ffekl, (1) that on the allegations in the plaint the plaintiff 
was entitled to maintain the suit alone, and that the suit was not b^ for 
muUtfarionsness ; (2) that the order and'draft plaint were admissible in 
evidence for the above mentioned purposes ; (3) on ike evidence^ that the 
plaintiff had succeeded to the office the previous kamavan as alleged, and that 
lAie previous karnavan had followed the Marumakkatayom rule, although it 
vaa shown that other members of the family had dealt with property, des- 
cribed as self-acqu' red, under the precepts of Muhammadan law ; (4) that 
the suit was bart^ by limitation as against the donee above referred t.o, her 
possession having been adverse to the tarwad since the date of the gift. 
Observations as to documents marked as exhibits without proof. — 15 
lladr. l!9. 

lo a suit by a melkanomdar to redeem a kanom, the kanom document 
was proved to have been lost ; it appeared that a previous snit had been 
brought by the jenmi to redeem the same kanom, and the judgment in that 
suit, in which it was stated that the defendants admitted their position as 
kanomdars, was tendered in evidence to prove the jenmi’a title i^Eeldt 
that the judgment was admissible in evidence. — 15 Madr. 378. 

Under section 35 of the Indian Evidence Act I of 1872, a statement 
by the survey officer that the name of this or that person was entered as 
occupant would be admissible if relevant, but it would not be admissible to 
prove the reasons for such entry as facts in another case. — 8 Bom. 543. 

See I. L. B., li Madr. 116, noted under see. 13 ; 17 Cal. 849, noted 
under sec. 32. 

36. Statements of facts in issue or relevant facts, made in pnb- 
BdMuoy of .totomrau charte generally offered for 

i« maps, eharct, and pUitt. public sale or in maps or plans made nnder the 
authority ot Government, as to matters usnally represented or stated in 
such maps, charts, or plans, are themselves relevant facts. 

87« When the Court has to form an opinion as to the existence 

lW...«oy of .tatoment “y , . . , , 

M to fact of poblio natnro of it, made in a recital contained in any Act ot 

Parliament, or in any Act of the Governor- 
General of India in Gonocil, or of the Governon 
in Council of Madras or Bombay, or of the Lieotenunt-Governor in 
Council of Bengal, or in a. notification of the Government appearing in the 
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OateUe of Indioi ^ f ^7 Looftl Gor«riMB«i|t, or in an 7 

prinited paper pnrporting to be the London OauUe or tiie Oooommont 
Oautto of any colony or posaeasion of the Qaeen, ia a relerant fact. 

38. When the Court baa to form an opinion aa to a law of any 
Eel.v.ncy of .tetenmot. fonntfJi »“? Btatement of anch law contained 
M to any law coBbaiaed in abook porportiog to be printed or pablisbed 
in law-book!. Under the authority of the Government of snob 

conntry, and to contain any snob laWy and any report of a ruling of the 
Courts of snch country contained in a book purporting to be a report 
of anch rulingSy is relevant. 

Hoxo much of a Statement into he proofd. 

39* When any Statement of which evidence is given forma part 

What evidence to be » longer statementy or of a conversation or 

fdren when statement part of an isolated document, or ia contained 
forms part of a oonveria* « 

tion, docoment, book, or » document which forma part of a book, or 
series of letters or papers, of a connected series of letters or papers, eviv 
dence shall be given of so mnch and no more of the statement, oon** 
versation, doonmeot, book, or series of letters or papers, as the Court 
considers necessary in that particular case to the fall understanding of 
the nature and effect of the statement, and of the oiroumstances under 
which it was made. 


Judgments of Oourta of Justice when relevant 
40« When existence of any judgment, order, or decree, which by 

Pr..!ou. jod^ment. from taking cognin- 

levant to bar a second suit ance of a suit or holding a trial, is a relevaut 
fact, when the question is whether rncb Conrt 
ought to take cognizance of snch suit, or to hold snch trial. 

Kotos. 

In a suit for possession of land the defendant, in order to show the 
character of his possession, offered in evidence a judgment obtained by 
him in a snit to which the plaintiff or his predecessors in title were not par- 
ties :—tJeld, that the judgment was admissible in evidence. — I. L. B., 11 
Cal. 745. 


A mortgaged certain property to B, who instituted a snit on bis mort- 
gage and obtained a decree therein. Subsequent to snob decree A sold the 
property to a third party C. B having attempted to execute his decree 
against tho property in the hands of 0 the latter instituted a snit against A 
and B, for the purpose of having it declared that the property was not li- 
able to satisfy the decree becanse the mortgtige transaction was a fraudulent 
one and the decree had been obtained by fraud and oollnsion. In such snit 
B contended that C having purchased subseqaent to the decree was abso- 
lutely bonnd by it Held, that having regard to the terms of section 44 it 
was perfectly open to C to prove that the decree bad been obtained by fraud 
and collusion. Bhowbnl Singh v. Bajendra Protab Saboy, 5 B. L. B., 321 ; 
18 W. B. 157, distinguished.— 12 Cal. 186. 
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In n itiii iot kh&8 possession of land upon tbe alleg^tioii that the de^ 
fendant refosed i^o give np possession or to pay rent for it, a d^ree deolar- 
ing that the )^d in suit was liable for rent was tendered in evidence. The 
drOree had l^n obtained by an anetion-parobaser against the defendants, 
but tbe f^ntiff did not claim title throngh tbe anotion purchaser who bad 
in fact treated as a trespasser and ejected ; — Held that the ruling in 
the eitse of Onjju Lai v. Fatteh Lall, I. L £., 6 Cal. 171, governed tbe case, 
a^ that tbe decree was inadmissible in evidence. Although tbe case of 
Hira Lai Pal o. Hills, 11 C. L. R., 528, decides that in certain cases judg- 
ments not inter parties may be received in evidence, it does not lay down 
that such judgments can be treated as oonolosive evidence of the faots with 
which they deal. — 12 Cal. 207. 

The plaintifE sued to recover arrears of rent for a certain shop, al- 
leging the annual rent to be Rs. 250. The defendant contended that it 
was only Rs. 60. Tbe defendant and the plaintiff’s brother were partners 
in business, and the plaintiff relied upon the evidence of his brother and 
on two entries in the firm’s books in the writing of his brother. To prove 
the honafidea of these entries, the plaintiff tendered, in evidence, a judg- 
ment passed against the defendant in a suit brought by tbe defendant 
against tbe plaintiff’s brother, charging him with having improperly debited 
their firm with Rs. 250 as the rent of the shop : — Held, that tbe judgment 
was not admissible is evidence against the defendant in the present suit.— 
10 Bom. 489. 

Bee I. L. B., 12 Al. 1, noted under sec. 8. 


41* A final judgment, order, at decree of a competent Court 
B.l.T.noy of ertain *“ exeroisd of probate, matrimoDia], admi- 
jodgmsiitj improbate, Ao., ralty. Or insolvency jorisdiction, which ood« 
jarisdiotion. upon or takee away from any person any 

legal character, or which declares any person to be entitled to any such 
character, or to be entitled to any specific thing, not as against any 
specified person, but absolutely, is relevant when tbe existence of any 
such legal oharaoter, or tbe title of any such person to any such thing, 
is relevant. 

Snob judgment, order, or decree is conclusive proof — 
that any legal oharaoter which it confers accrued at the time when 
SQoh judgment, order, or decree came into operation ; 

that any legal oharaoter to which it declares any such person to be 
entitled accrued to that person at the time when such judgment, order, 
or decree* declares it to have accrued to that person ; 


that any legal oharaoter which it takes away from any such person 
ceased at tbe time from which such judgment, order, or decree* declared 
that it had ceased or should cease; 


and that any thing to which it declares any person to be so en- 
titled was the property of that person at the time from which such judg* 
ment, order, or deoree* declares that it had been or shonld be his pro* 


• See Beo. 8, Act XYIHv 1^3> 
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Jadgmento, orders, or decrees, other tbao those neBiiomd in 
j . Beotion 41, are relevant if they relate to matters 
Jodgmenta, order*, or de- 0^ ^ pabilo Datore relevant to the enquiry ; but 
c^,Mher thaothmoien- eQcli judgments, Orders, or decrees are not con* 
elusive proof of that which they state. 
Illustration, 


A sues 6 for trespass on his land. B alleges the existence of a public 
right of way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by. A 
against C for a trespass on the same land, in which C alleged the existence 
of the same right of way, is relevant, but it is not conclusive proof that the 
right of way exists. 

Hote. 

See L L. B., 11 Cal. 745^ noted under sec. 40 ; 12 Madr. 9, noted under 
■eo. 13. ^ 


43* Judgments, orders, or decrees, other than those mentioned in 
Jud enti & th sections 40, 41, and 42, are irrelevant, nnlesa 
than the existence of sneh jndgtnent, order, or decree, 

■eetions 40-42, when rele- {g g fg^t in issue, or is relevant under some 
other provision of this Act. 

Illustrations. 


(o.) A and B separately sue C for a libel which reflects upon each o! 
them. G in each case says that the matter alleged to be libellous is true, 
and the oircumstances are such that it is probably true in each case, or in 
neither. 

A obtains a decree against C for damages on the ground that 0 failed 
to make out bis justification. The fact is irrelevant as between B and C. 
(6.) A prosecutes B for adultery with C, A's wife. 

B denies that C is A*8 wife, but the Court convicts B of adnltery. 
Afterwards, C is prosecoted for bigamy in marrying B daring A’a life- 
time. C Bays that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c.j A prosecutes B for stealing a cow from him. B is imnvicted. 

A afterwards sues C for the cow, which B bad sold to him before bis 
oonviotion. As between A and C, the judgment against B is irrelevMt. 

(d.) A has obtained a decree for the possession of land against B. O, 
B's son, murders A in consequence. ^ ... 

The existence of the judgment is relevant, as showing motive for a 


A is charged with theft and with having been previously eon* 

vioted of theft. . . , ^ ^ a • • m 

The previous oonviotion is relevant as a fact in issue. 

(/ ) A is tried for the murder of B. The fact that B prosecuted A for 
libel, and that A was convicted and senteooed, is relevant under seqtian 8 
as sbowiDg the motive for the fact in issue.* 

Vote. 

See 11 Bom. H. C. B., 90, noted under see. 11 ; 12 AI. 1, noted under 


see 8. 


• * A / ha¥e beec^ lidded by Act Hi., oi Iflii, ese. 6. 
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44. Any party to a aoit or other proceediog may sho# that any 
^ ^ ^ jndgtnaOt, order, or decree, which is relerant 

jadgmeot, or In- tioder section 40, 41, or 42, and which baa 
S*rofId^ ^ Oonn, may ]>eeo proved by the adverse party, waa deli- 
vered by a Gonrt not competent to deliver it^ 
or was obtained by frand or oollnsioo. 

Vote. 

Where a decree in a suit has been obtained by means of the fraud of 
one party against the other, it is binding on parties and priries and on per- 
sons represented by the patsies So long as it remains in force, bnt it may 
he impeached for fraud, and may be set aside if the fraud is proved. In 
the oase of judgments in rvm the same rule holds good with regard to persona 
who are strangers to the suit. Wheire a decree has been obtained by the 
fraud and oollnsion of both the parties to the suit, it is binding npon the 
parties. It is also binding npon the privies of the parties, except, probably, 
where the collusive fraud has been on a provision of the law enacted for 
the benefit of such privies. But persons represented by, but not claiming 
through, the parties to the snit, may, in any subsequent proceeding, whether 
as plaintiff or defendant, treat the previons judgment so obtained by frand 
and oollnsion as a r :ere nullity, provided the frand and oollnsion be clearly 
established. The same rule applies with regard to strangers where the 
previous judgment is a judgment in rm.— 1. L. B., 6 Bom. 703. 

Opinfons of l%ird Persona, when relevant 

45» When the Court has to form an opinion upon a point of fore* 

OpMim. o( MfMrta. science or art, or as to identify 

of handwritingi the opinions upon that point of 
persons specially skilled in stich foreign law, scieDoe, or art or in quesr 
tionS as to identity of handwriting,^ are' relevant facts. 

Such persons are called experts. 

Ilkutraiioris, 

(a.) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by 
which A^ is supposed to have died, are relevant. 

(b;) The question is, whether A, ab the time of doing a certain act,, 
was, by reason of unsoundness of mind, incapable of knowing the nature 
of the aot, or that ho was doing what waa either wrong or contrary to law, 

The opinions of experts npon the question whether the symptoms ex-^ 
hibited by A commonly show onsoniidness of mind, and whether such un* 
soundness of mind nSnally rSnderSpet^S incapable of knowiiig the nature 
of the acts which they do, or of knowing that what they do is either wrong 
or contrary to law, aM lolevUnt. 

(e.) The question is, whether a'obbfolh doouniefnt was written by A. 
Another dooumieUt is produced whioh ki proved or admitted to have been 
written by A. 

The opinions of experts on the question whether the two dooumonta 
were written by the same persOn or different persons are relevant. 

Vote.— 'See I. L. R., 15 Cal. 589, noted under sec. 25. 

• Bet see. 4, Act XYin^, 1872. 
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46. Facts not otherwise relevant, are relevant i( they soppori or 
Facte bearing upon opi- inconsistent with the opinions of experts^ 
nions of experts. when snoh opinions are relevant. 


UluatraJtions. 

(a.) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhi- 
bited certain symptoms which experts affirm or deny to be the symptoms 
of that poison, is relevant. 

(6.) The question is, whether an obstruction to a harbour is caused 
by a certain sea-wall. 

The fact that other harbours similarly situated in other respects, but 
where there were no such sea-walls, began to be obstructed at^about the 
same time, is relevant. 


47. When the Court has to form an opinion as to the person by 
Opinion u to handwrit- ^hom any docnment was written or aigned, 
ing when relevant. the opinion of any person acquainted with the 

handwriting of the person by whom it is supposed to be written or 
signed, that it was or was not written or signed by that person, is a 
relevant fact. 


Explanation.— k. person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or when 
be has received docnments purporting to be written by that person in 
answer to documents written by himself or under his antbority and 
addressed to that person, or when, in the ordinary course of business, 
documents purporting to be written by that person have been habitu- 
ally sabmitted to him. 


Illustrations. 


The question is, whether a given letter is in the handwriting of A, a 
merchant in London. 

B is a merchant in Calcutta, who has written letters sddreOTed to A, 
and received letters purporting to be written by him. 0 is Bs clerk, 
whose duty it was to examine and file B’s correspondence, p B f broker, 
to whom B habitually submitted the letters purporting to be written by A 
for the purpose of advising with him thereon. 

The opinions of B, C, and D on the question whether the letter is in 
the handwriting of A are relevant, though neither B, 0, nor D ever saw A 
write. 

48. When the Court has to form an opinion as to the existence 
of any general custom or right, the opinions, 
of%h“r“attom“when as to the existence of snoh custom or right, of 
rviovanc. persons who would be likely to know of its 


existence, if it existed, are relevant. 

EmtAanation.-Tho expression, 'general custom or right/ inoln^es 
customs or rights common to any considerable class of persons. 

II 60 
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t lUtuiratum, 

Tbe rigbt of ihe villageri of a partioolar Tillage to nee the water of 
a particular well is a general right within the meaning of this section. 

49* When the Court has to form an opinion as to — 

Opinions as to mages, the usages and tenets of anj body of men 

tenets, Ao., when relevant, family, 

the constitution and government of any religions or charitable 
foundation, or 

tbe meaning of words or terms used in particular districts or by 
particular classes of people, 

the opinions of persons having special means of knowledge thereon 
tire relevant facts. 

50» When the Court has to form an opinion as to the relation- 
Opltiinn on relationship ship of one peij^BOii to another, the opinion, 
when relevant. expressed by oondnct, as to the existence of 

finch relationship, of any person who, ag a member of the family or 
othertrise, baa special means of knowledge on the subject, is a relevant 
fact : Provided that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce Act, or in prose- 
cutions under section 494, 495, 497, or 498, of the Indian Penal Code. 

Illustrations* 

(a.) The question is, whether A and B were married. The fact that 
they were usually received and treated by their friends aa husband and wife 
is relevant. 

(h.) The question is, whether A was tbe legitimate son of B. The fact 
that A was always treated as such by members of the family is relevant. , 

STotes. 

This seotion shows that, whore marriage is an ingredient in an offence, 
as in bigamy, adultery, and the enticing of married women, the fact of the 
maniage must be strictly proved. — I. L. R., 5 Cal. 566. 

K was accused by D and P, alleged to be D’s wife, of raping P, and 
was committed for trial, charged in the alternative with rape of adultery. 
The evidence of marriage between D and P consisted of their statements 
that they were married to each other, and of a statement by K that P was 
D^s wife. K was convicted on the charge of adultery. Held that such evi- 
dence, having regard not only to sec. 50 of the Evidence Act, 1872, but to 
the principle that strict proof should be required in all oriminal oases, was 
not sufficient to establish tbe vital incident to the charge of adultery, namely, 
the marital relation of D and P. Empress v. Pitambur Singh (I. L. B., 5 
Gal. 566) oonourred in. Also that, as no complaint hud ever been actually 
instituted by D against K for the offence of adultery, as contemplated by 
sec. 478 of Act X of 1872 (Criminal Procedure Code), (the oiroumstanoe of 
D*s appearing as a witness for the prosecution for the offence of rape not 
amoanting to the institution of a complaint within the meaning of that 
section), K's oonviotion for adnltery must be qaashed.— 5 Al. 233. . 

61. Whenever the opinion of any living 
Grounds of opinion, when pefson 18 relevant, the grounds on which snoh 
relevant. Opinion ifi Iifised are also relevant. 
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llkutraUm. 

An expert may give an account of experiments performed by bim for 
the par pose of forming his opinion. 

Character when relevant. 


52* Id civil cases the fact that the character of any person con- 

Id civil case, obsraoter probale or improb- 

to prove oonduot impaced, able any oonduot imputed to him, is irrelevant| 
irrelevant. ^ except in SO far as such character appears from 

facts otherwise relevant. 


In orimiaal oases, previ* 
oas good character rele* 
rant. 


53. In criminal proceedings the fact that 
the person accused is of a good character is re- 
levant. 


54** Id criminal proceedings the fact that the accused person has 
Previoaa bad character ^ character is irrelevant, nnless evidence 
not relevant, except in re- has been given that he has a good oharactert 
in which case it becomes relevant. 

Explanation /. — This section does not applyito cases in which the 
bad character of any person is itself a fact in issue. 

Explanation 2 . — A previous conviction is relevant as evid^nch 
of bad character. 

Notes. 

In charging the jury upon the trial of a prisoner for being dis* 
honestly in the possession of Stolen goods, the Judge directed the jury to 
consider the proof of previous convictions for theft as evidence from which 
inference might fairly be drawn as to the cbarauter of the accased : Held 
that this amounted to a misdirection ; for though sec. 54 of the Evidence 
Act declares that ** the fact that the accased person has been perviously 
convicted of an offence is relevant, yet the same section also declares that 
**the fact that he has a bad character is irrelevant,*' and that the evidence 
was irrelevant and inadmissible. Except under very special cirenm stances, 
the proper object of using previous convictionsis to determine the amount of 
punishment to be awarded, should the priaouer be convicted of the offence 
charged. — I. L. R., 5 Cal. 768. 

Under sec. 54 of the Evidence Act a previous convictiou is in all cases 
admissible in evidence against an accused person. — 14 Cal. 721. 

See 11 Bom. H. G. R., 90, noted under sec. 11. 

55. In civil cases, the fact that the character of any person is 

OhuMtw 8. affaotiog “ *0 amount of damages which 

damages. he ought to receive, is relevant. 

Emplanation.—\n sections 52, 53, 54, and 55, the word ^character* 
inolodes both reputation and disposition ; but, ** except as provided in 
seotiob 54, ’’t evidence may be given only of general reputation and 
general dispositipo, and not of particular acts by which reputation or 
disposition were shown. 

* Sec. S4 has been Bubaritnted by Act 111. of 1891, sec. 6. 

t In the erplanatioD to MO. 55, the words sad figures quoted have been fnMrtfd 
by Act m. of 1891, seo. 7. 
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LAW OF EVIDENCE. 

FAST II.—ON PROOF. 

OBAFTSB m. 

Facts Which njibd not be fbovid. 

Fact jodici.Uy noUee- 56. No fact of which the Court will take 
able Deed not be proved. judicial notice need be proved. 

FmU of which Oonrfc 67. The Court shall take judicial notice 
mult take Jadioial notice. of tbe following facts : — 

(1.) All laws or rales having the force of law, now or heretofore 
in force or hereafter to be in force^ in any part of British India : 

(2.) All public Acts passed or hereafter to be passed by Parlia- 
ment, and all local and personal Acts directed by Parliament to be 
judicially noticed : 

(3.) Articles of War for Her Majesty's Army or Navy : 

(4.) The coarse of proceeding of Parliament and of the Councils 
for the purposes of making Laws and Regulations established under 
the Indian Gonnoils Act, or any other law for the time being relating 
thereto : 

jEbpZanatton.— -The word Tarliament/ in clauses (2) and (4), in- 
oludei^ 

1. The Parliament of the United Kingdom of Great Britain and 
Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for the 
time being of tbe United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice ; the 
seals of all the Courts of British India, and of all Courts out of British 
India, established by the authority of tbe Governor-General or any 
local Government in Council : the seals of Courts of Admiralty and 
Maritime jurisdiction and of Notaries Public ; and all seals which any 
person is authorized to use by any Act of Parliament or other Act or 
Regulation having the force of law in British India : 

(7.) Tbe accession to office, names, titles, functions, and signa- 
tures of the persons filling for the time being any public office in any 
part of British India, if the fact of their appointment to such office is 
notified in the Qaxette of India^ or in the official gazette of any Local 
Government ; 

(8.) The existence, title, and national flag of every State or 
Sovereign recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world, 
And public festivaloi fasts, and holidays notified in the offiowl gazette : 
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Secs. 58 60.] 

(10.) The territories onder the domiuiou of the British Crown : 

(11.) The coiuraenoemeDt^ oontinuance, aud Cermiaation of hos- 
tilities between the British Crown and any other State or body of 
persons : V ^ 

(12.) The names of the members and officers of the Opart, and of 
their deputies and subordinate officers aud assistants, and aitfo of all 
officers acting in ezecurion of its process, and of all advocates, atibrneys, 
proctors, vakils, pleaders, aud other persons authorized by lalt^ to 
appear or act before it : 

(13.) The rnle of the road^ on land or at sea.f 

In all these cases, and also on all matters of public history, liter- 
ature, science, or art, the Court may resort for its aid to appropriate 
books or doonmeuts of reference. 

If the Court is called upon by any person to take judicial notice 
of any fact, it may refuse to do so, unless and until such person pro- 
daces any such book or document as it may consider necessary to en- 
able it to do so. 

Note. — See 1. L. B., 14 Cal. 176, noted under sec. 3. 

58. No fact need be proved in any proceeding which the parties 
Pacta admitted need not thereto or their agents agree to admit at the 
be proved. hearing, or which, before the hearing, they 

agree to admit by any writing under their hands, or whicbi by any rule 
of pleading in force at the time, they are deemed to have admitted by 
their pleadings : Provided that the Court may, in its discretion, re- 
quire the facts admitted to be proved otherwise than by such admis- 
sions. 


Proof of facta by oral 
evidence. 

Oral evidence must be 
direct. 


CHAFTEB IV. 

Of Oeal Evidence. 

59. All facts, except the contents of doca- 
ments, may be proved by oral evidence. 

60. Oral evidence must, in all oases what- 
ever, be direct ; that is to say — 


if it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it ; 

if it refers to a fact which could be heard, it must be the evidence 
of a witness who says he heard it ; 

if it refers to a fact which could be perceived by any other sense 
^or in any other manner, it must be the evidence of a witness who says 
be perceived it by that sense or in that manner; 

* Tke words “ on land or ab sea*’ have been inserted by Aoc XVlIl.of 187S, see. 5. 
t Also, for the purposes of dvil suits, of the faot that a Foreign State bM not been 
noogniaed by Per NLajeaty or by the Qovernor-Qenend in Oonodl— Bee Act XIV. of 
sea 481. 
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if it refers to an jon or to the grounds on which that opinion is 
held» it most be the ejf^tjuce of the person who holds that opinion on 
those grounds *• A 

Provided t)((at the opinions of experts expressed in any treatise 
commonly offf^ed for sale, and the grounds on which suoh opinions are 
held^ mayne proved by the prod notion of snoh treatise, if the author is 
dead, ^ cannot be found, or has become incapable of giving evidence) 
cannot be oalled^as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or con- 


dition of any material thing other than a documeut, the Court may, if 
it thicks fit, require the production of snoh material thing for its 
inspection. 

Kote. 

The defendants, in order to prove the execotion of a hill of sale pur* 
porting to have been exeonted in their favour by the plaintiff’s father, called 
a kasi, who deposed that the plaintiff’s father came before him accompanied 
by witnesses, aud aohuowledged the execution of the deed, which was then 
registered. The Munsif decided that the defendants had failed to make out 
their purchase, inasmuch as they had not proved the payment of any con- 
sideration-money, and he accordingly decreed the suit. From that decision 
the defendants appealed, and the lower Appellate Court, believing the evi- 
denoe of the kazi, and l^ing of opinion that the bill of sale was thereby 
proved, allowed the appeal. For the appellants it was contended is special 
appeal that the bill of sale was not sufficiently proved ; that direct ovi- 
denee of the exeontant’s handwriting ought to have been produced (sec. 67 
ef Aot I of 1872) ; and that that Act requires primary evidence of the sig- 
natoreof a person who is alleged to bare signed a deed. EM by the High 
Oonrt that the deed was sufificiently proved, and that direct evidence of the 
handwriting of the executant was not neoessary under see. 67. Eeld alsa 
that seo. 60 did not affect the question, as it was not intended by that sec- 
tion to eiolude oiroumstanlial evidence of things which could be seen, heard, 
a]idfeU.-*12B. L. B.,(Ap.) 18. 


CBAPTEBV. 

Of Pocovint4By Evidence. 

61. The contents of documents may be 
Proof of contents of do- proved either by primary or by secondary evi- 
denoe. 

62* Primary evidence means the docn- 
Primary evidence. ment itself prpdnoed ior the inspection of the 
Conrt. 

a document is executed in several parts, 
each part is primary evidence of the document, 

^bere a doeoment is executed in counterpart, each counterpart 
^heixig executed by cue or some of the parties only, eaoh ooanterpart is 
primary evidenoe aa against the parties executing it. 
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Explanation .2.-— Where a number of docnments are all fnada bj 
one uniform process, as in the case of printing, lithography, or photo* 
graphy, each is primary evidence of the contents of the rest : bat where 
they are all copies of a common original, they are not primary evidence 
of the contents of the original. 

lllmf ration. 

A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one of the placards is pri* 
mary evidenco of the contents of any other, but no one of them is primary 
evidence of the contents of the original. 

^ , 63* Secondary evidence means and io- 

Seoondary eridonce. « ^ 

^ eludes — 

(1.) Certified copies given under the provisions hereinafter con- 
tained ; 

(2.) Copies made from the original by mechanical processes which 
in themselves insure the accuracy of the copy, and copies compared 
with such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterparts of documents as against the parties who did 
not execute them ; 

(0.) Oral acoonnta of the contents of a document given by some 
person who has himself seen it. 

Illustrations, 

(a.) A photograph of an original is secondary evidence of its contenfe, 
though the two have not been compared, if it is proved that the thing 
photographed was the original. 

(6.) A copy compared with a copy of a letter made by a copying-ma* 
chine is secondary evidence of the contents of the letter, if it is shown that 
the copy made by the copying m^icliine was made from the original. 

(c ) A copy transcribed from a copy, but afterwards compared with 
the original, is secondary evidence; hut the copy not so compared is not 
secondary evidence of the original, although the copy from which it was 
transcribed was compared with the original. 

(d.) Neither an oral account or a copy compared with the original, nor 
an oral account of a photograph or machiuo-oopy of the original, is second- 
ary evidence of the original. 

STotes 

A written statement of the contents of a copy of a document, the ori- 
ginal of which the person making the statement has not seen, cannot be ac- 
cepted as an equivalent of that which sec. 63 of the Evidence Act renders 
admissible, namely, an oral account of the contents of a document given by 
some person who has himself seen it. — I. L. R., 7 Bom. 139. 

A deed executed in 1812 became the subject of litigation resulting on 
the 17th May 1813, in a decree the effect of which was to create a usufruo- 
tuary mortgage of rights and interests in two villages. In 1871, the pur- 
chaser of a portion of the mortgagor’s rights, alleging that the mortgage- 
debt had been liquidated from the usufruct, sued to recover possession of 
the property. The mortgagees resisted the claim for possession, on the 
grouads that, prior to the execution of the deed in lbl2, the mortgagor’s an- 
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4 ) 0 fior bad granfed to tbeir own ancestor a gawandadari right, under wbiob 
a fixed jama of Rs. 121 was payable by them in respect of the lands in the 
village ; that what was mortgaged was not the lands, bnt only the right to 
receive the fixed jama ; and that the fact that the mortgage money had 
been liquidated from the jama did not entitled the plaintiff to oust them 
from possession. It appeared that she alleged gawanda-pattar, the original 
mortgage deed, and the decree of the 17th May 1813, were at one time in 
the defendant’s possession, but the defendants alleged that all three docn- 
roents were destroyed by fire in 1872. The plaintiff sought to support his 
case by putting in a copy on plain paper purporting to have been transcribed 
from a certified copy of the decree of the 17th May 1813 : — Hdd, with re- 
ference to the provisions of section 63 that, thore being no evidence proving 
that the copy produced by the plaintiff had been compared with the origi- 
nal decree, the copy was not admissible in evidence, inasmuch as it could 
not be regarded either as primary or as secondary evidence of the contents 
of the original decree : — Held also, that the destruction or loss of the three 
documents alleged by the defendants to have been destroyed not being proved 
tbeir non-production placed them under the recognized prohibitions of the 
law of evidence, and subjected them to the presumption recognized by illus- 
tration (g), sec. 114 of the Evideiico Act, that evidence which could be and 
is not produced, would, if produced, be unfavourable to the person who 
withholds it ; — Held, also, that inasmuch as the plaintiff was no part to the 
alleged gawanda-pattar, nor to tho mortgage of 1812, nor to the litigation 
which resulted in the decree of the I7th May 1813, and could not therefore 
to takon to be in a position the produce these documents or to prove their 
contents by secondary evidence ; and inasmuch as the circumstances esta- 
blished A prima facie in his favour, tho burden of proof in regard to the 

existence of che alleged gawanda-dari tenure lay upon the defendants, who, 
whilst in a position which would involve their being in possession of tho 
documents above-mentioned, and whilst admitting such possession up to the 
year 1872, had failed to prove either tbeir destruction or their contents by 
secondary evidence such as could be relied on. liajah Kishen Butt Ham 
Fanday o. Narendar Bahadoor Singh referred to. — 7 Al. 738. 

64- Doenments most be proved by pri- 
Proof of documents, by mury evidence, except in the cases hereinafter 
primary evidence. mentioned. 


^ . ... , 65. Secondary evidence may be given of 

Cases in which secondary , ; ^ \ ^ 

relating to ducu' the existence, conaitiou, or contents of a doca- 
meots may be given. luent on the following cases : — 

(a.) When the original is shown or appears to be in the posses- 
sion or fiower — 

of the person against whom the document is sought to be proved, or 

of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person 
does pot produce it ; 

(b.) When the existence, condition, or contents of the original 
have been proved to be admitted in writing by the person against whom 
it is proved, or by his representative in interest ; 



LAW OF EVIDENCE. 


483 


Sic. 65.] 


(o.) When the original has been destroyed or lost, or when the 
party offering evidence of its contents cannot, for any other reason not 
arising from bis own default or neglect, produce it in reasonable time; 

(d.) When the original is of such a nature as not to be easily 
moveable ; 

(e.) When the original is a public document within the meaning 
of section 74 ; 

(/•) When the original is a document of which acertiSed copy 
is permitted by this Act, or by any other law in force in British India, 
to be given in evidence ; 

(^.) When the originals consist of numerons accounts or other do- 
'^cnmenta which cannot conveniently be examined in Court, and the fact 
to be proved is the general result of the whole collection. 

In cases (a), (c), and any secondary evidence of the contents of 
the document is admissible. 

In case (&), the written admission is admissible. 

In case (e) or (/), a certified copy of the document, but no other 
kind of secondary evidence, is admissible. 

In case (<7), evidence may be given as to the general result of the 
docaments by any person who has examined them, and who is skilled 
in the examination of such documents. 

Notes. 

Secondary evidence of the contents of a document requiring execution, 
which can be shown to have been lost in proper custody, and to have been 
lost, and which is more than thirty years old, may be admitted under seo. 
65, cl. c, and sec. 90 of the Evidence Act, without proof of the execution of 
the original. — I. L. R,, 5 Cal. 886. 

An investigation under Act IV of 1875, seo. 5, into charges of incom* 
potency or Tni.sconduct, cannot proceed, unless the person whose competency 
or conduct is to be enquired info has been proved to be the holder of a 
certificate granted by the Board of Trade. Such a certificate is not a 
‘ public document’ within the meaning of sec. 74 of the Evidence Act. In 
a case falling under cl, /, sec, 65 of the Evidence Act, and also under cl. a 
or c of the same section, and secondary evidence is admissible.— 5 Cal. 568. 

In a suit by the purchaser of a debt, the plaintiff stated that , in 1873, 
A executed a bond in favour of B to secure the repayment of Rs. 1,000, and 
that he had purchased the interest of B at a sale in execution of a decree 
against him. The plaintiff now sued A upon the bond, making B a party. 
At the trial, A denied the execution of the bond, and it was not produced 
by the plaintiff, who, having served B with notice to produce, tendered 
secondary evidence of its contents. B was not examined as a witiiMs, and 
no evidence was given of the loss or destruction of the bond. Held by 
PONTIFEX and Morris, J. J. (Prinsep, J., dissenting).— That secondary evi- 
deuce was not admissible*— 7 Cal. 98. 

Secondary evidence of the contents of a document cannot be admitted 
without the non-production of the original being first accounted for in such 
manner as to bring it within one or other of the cases provided for in aeo. 

II 61 
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65 of the Evidence Act, 1 of 1872. An anumatipatra is not a public docn- 
ment within the meaning of sec. 74, nor, if it were, wonld its being on the 
record constitute a copy certified as required by sec. 76.— 14 Cal. 486. 

On an appeal to the Judicial Commissioners from a decree given on 
first appeal by an Appellate Court, and maintaining a finding of fact by the 
Original Court, the only questions were (1) whether secondary evidence bad 
been properly admitted on a case that had arisen for its admission ; and (2) 
whether the evidence offered constituted secondary evidence of the matter 
in dispute, which was the making of a document. Both the above ques- 
tions were decided in the affirmative by their Lordships : the first, on the 
ground that whether the evidence offered would itself prove the making of 
the document or not, it formed good ground for holding that there was a 
document capable of being proved by secondary evidence, admissible with 
reference to the Indian Evidence Act (1 of 1872), secs. 65, 66 : the second, 
also in the affirmative, because, the evidence consisting of a copy which 
was made of a document, and filed (in another suit) among the records of " 
the Court, and still there, endorsed, **oopy in accordance with the original/’ 
signed by the Judge who presided in the Court, who alone wasauthoiized 
t) compare and accept such copy, there were grounds for considering it 
genuine. — IG Cal. 753. 

Whether or not sufficient proof of search for, or loss of, an original 
document, to lay a gi ^und for the admission of secondary evidence, has 
been given, is a point proper to be decided by the Judge of first instance, 
and is treated as depending very much on bis discretion. His conclusion 
should not be overruled, except in a clear case of miscarriage. In a suit 
alleging want of authority to adopt, the defence rested on the case that an 
anumatipatra had been given by the defendant’s deceased husband, but 
failed to show that there had been a sufficient search for, and to establish 
the loss of, tho original document, so as to render secondary evidence of 
its contents adrniasible. — 19 Cal. 438. 

The rule laid down in sec. 65, that a certified copy is the only second- 
ary evidence admissible when tho original is a document of which a 
certified copy is permitted by law to be given in evidence, does not apply 
where the original has been lost or destroyed. — 6 Madr. 80. 

Limitation Act, sec. 19, must be read with Evidence Act, secs. 65 and 
91, and does not exclude secondary evidence in cases where such would be 
admissible under section 65. — 15 Madr. 491. 

66* Secondary evidence of the contents of the documents refer- 
Roles as to notice to pro- red to in section 65, clause (u), shall not be 
duct. given unless the party proposing to give such 

secondary evidence lias previously given to the party in whose posses- 
sion or power the document is, or to his attorney or pleader,^ such 
notice to produce it as is prescribed by law ; and, if no notice is nres- 
oribed by law, then such notice as the Court considers reasonable under 
tbe cirenmstanoes of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following oases, or in any 
other case in which the Court thinks fit to disp'ense with it 

(1 .) When tbe document to be proved is itself a notice ; 


« See eeo. 6, Aot XYllI. of 1878. 
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(2.) When, from the Datnre of the case, the adverse party most 
know that he will be reqnired to produce it; 

(8.) When it appears or is proved that the adverse party has 
obtained possession of the original by frand or force ; 

(4.) When the adverse party or his agent has the original in Coart; 

(5.) When the adverse party or his agent has admitted the loss 
of the document ; 

(6.) When the person in possession of the document is out of 
reach of, or not subject to, the process of the Court. 

Note* — See I. L. R., 16 Cal. 753, noted under sec. 65. 


07- O' document is alleged to be signed or to have been written 
Proof of aignatnro and «*■ in part by any person, the signature 


handwriting of person al- 
leged CO have signed or 
written documenc pro- 
duced. 


or the handwriting of so much of the document 
as is alleged to be in that person’s handwrit- 
ing must be proved to be in his handwriting. 


Note* — See 12 B. L. R., (App.) 18, noted under sec. 60. 


68. If a document is required by law to be attested, it shall nob 
Proof of execution of evidence Until one attesting wit- 


documenc required by law 
to be attested. 


ness at least has been called for the purpose 
of proving its execution, if there be an attest- 
ing witness alive, and, subject to the process of the Court, and capable 
ef giving evidence. 

89. If no such attesting witness can be fonud, or if the docnment 
Proof whore no atteotiDg purports to have been executed in the United 
witness found. Kingdom, it must be proved that the attest- 

ation of one attesting witness at least is in bis handwriting, and that the 
signature of the person executing the docnment is iu the handwriting 
of that person. 

70- The admission of a party to an attested document of ita 

execution by himself shall be sufficient proof of 
Admission of execution , l u u 

by party to attested docu- its execution as against him, though It be a 

mont. docnment required by law to be attested. 

If the attesting witness denies or does not recollect the exe- 
cution of the document, its execution may be 
proved by other evidence. 

72* An attested docnment not required 
by law to be attested may be proved as if it 
was unattested. 


71. 


Proof when attesting wit- 
ness denies the execution. 


Proof of docnment not 
reqnired by law to be at- 
tested. 


73. In order to ascertain whether a signatnre, writing, or seal is 
that of the person by whom it pnrports to have 
been written or made, any signature, writing, 
adqiitted or proved. qj. admitted or proved to the satisfaotioa 
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of the Court to have beea written or made by that person may be com- 
pared with the one which is to be proved, although that signature, 
writing, or seal has not been produced or proved for any other purpose. 

The Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare the 
words or figures so written with any words or figures alleged to have 
been written by such person. 

Public Documents^ 


Pablio documents. 


74- 'I'he following documents are public 
documents • 


1. Documents forming the Acts, or records of the Acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iiij of public officers, legislative, judicial, and executive, whether 
of British India, or of any other part of Her Mujesty^s dominions, or of 
a foreign country. 

2* Fnblio reco' ds kept in British India of private documents. 

Notes. 

This was a suit arising ont of an alleged trespass to a certain drain 
which was stated by the plaintiff to be his property. The present defendant 
had, previous to this, instituted a suit in the Munsif's Court against the 
present plaintiff on account of an alleged trespass to the same drain, w hich 
drain the then plaintiff stated to bo his property. The Mnnsif dismissed 
the suit on the ground that the plaintiff had not proved his title to the drain 
in question. Held that the judgment in the previous suit was admissible 
in evidence, but doubted whether it operated as an estoppel. The plaint 
and the written statement in the previous suit were tendered under secs. 
74 and 77 of the Evidence Act (I of 1872) ; the plaint was admitted, but the 
written statement was rejected, — 10 B. L. R.,(Ap.J 31, 

A jamahandi prepared by a Deputy Collector, while engaged in the 
settlement of land under Reg. VII of 1822, is a public document” within 
the meaning of sec. 74 of the Evidence Act. It is not necessary to show 
that, at the time when such document was prepared, a ryot affected by its 
provisions was a consenting party to the terms therein specified. — 1. L. R., 
4 Cal. 79. 

In a suit to obtain possession, under a title acquired by purchase at an 
auction, of certain lands, together with mesne- profits, upon setting aside an 
alleged taluqna eimami right claimed by the defendants, the defendants, in 
support of their claim, produced certain documents purporting to he ab- 
stracted from, or copies of, Oovernment measurement chittas, dated I^ughi 
1126-27 (1764). These doonmenta were produced from the collectorate, but 
there was nothing to show that they were the record of measurements made 
by any Government officer. Held that they were not ' public documents’ 
within the meaning of seo. 74 of the Evidence Act. — 7 Cal. 76. 

Qnmre, — Whether a famahandi is a public document ? — 16 Cal. 586. 

Certain persons charged with a dakaiti committed at Chawripnra, a 
village on the borders of Gwalior, having gone over into Gwalior territory, 
wers arrested and brought before the Magistrate of Bhind in Gwalior. 
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That officer recorded their statements, attesting each statement in the fol« 
lowing words: — “I believe that this confession was made without threat 
or coercion, and it was made in my presence and to my hearing. The per- 
son making it, having heard it read out to him, stated it as correct. Tt con- 
tains a full and true account of the statement made by him.” Each state- 
ment also bore the mark (by way of signature) of the person by whom it 
purported to have been made. Subsequently those persons were handed 
over to the British authorities and were tried by the Court, of Session, who 
rejected the confessions above referred to as inadmissible in evidence. The 
accused having appealed to the High Court, it was held that each of the 
confessions recorded in the manner above described w'as admissible in evi- 
dence, certainly under sec. 80 of the t)videiice Act, and probably under sec, 
74 of that Act, as against the person by whom it w;»s made. — 12 Al. 595. 

See I. L. R., 18 Cal. 534, noted under sec. 35 ; 14 Cal. 486, noted under 
sec. 65. 

Private dooumenta. 75 . All other documents are private. 

76» Every public officer having the custody of a public docu- 
Certified copies of public merit, which any person has a right to inspect, 
documonts. shall give that person, Oil demand, a copy of 

it, on payment of the legal fees therefor, together with a certificate 
written at the foot of such copy that it is a ture copy of such docu- 
ment or part thereof, as the case may be, and such certificate shall be 
dated and subscribed by such officer with his name and bis official title, 
and shall be sealed, whenever such officer is authorized by law to make 
use of a seal ; and such copies so certified shall be called certified 
copies. 

Explanation ,’^ officer who, by the ordinary course of official 
duty, is authorized to deliver such copies, shall be deemed to have the 
CQStody of such documents within the meaning of this section. 

77- Such certified copies may be produced in proof of the con- 
Proof of document, bv tents of the pnhlic doonments or parts of the 
production of certified public (Jocumeiits of which they purport to be 
copies. 

Note. — Sec 10 B. L. B., (Ap.) 31, noted under sec. 74. 

Proof of Oiher official 78- The following public docoments may 

dooumenta. be proved as follows 

( 1 .) Acts, orders, or notifications of the Executive Government of 
British India in any of its departments, or of any Local Government or 
any departments of any Local Government, 

by the records of the departments, certified by the heads of those 
departments respectively i 

or by any document purporting to be printed by order of any such 
Government ; 

(2.) The proceedings of the legislatures, 

by the journals of those bodies respectively, or by published Acts 
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or absiraoto^ or by copies purporting to be printed by order of Govern- 
ment ; 

(3.) Proclamations, orders, or regolationa iesned by Her Majesty* 
or by the Privy Conncil, or by any department of Her Majesty’s Gov- 
ernment, 

by copies or extracts contained in the London Gazette^ or pnrport- 
ing to be printed by the Qaeen’s Printer ; 

(4.) The Acts of the Executive or the proceedings of the legislature 
of a foreign country, 

by journals published by their authority, or commonly received 
in that country as such, or by a copy certified under the seal of the 
country or sovereign, or by a recognition thereof in some public Act of 
the Governor-General of India in Council ; 

(5.) The proceedings of a municipal body in British India, 

by a copy of such proceedings certified by the legal keeper there- 
of or by a printed book purporting to be published by the anthority of 
snob body ; 

(6.) Public docn lents of any other class in a foreign country, 

by the original, or by a copy certified by the legal keeper thereof, 
with a certificate under the seal of a Notary Public, or of a British 
Consul or diplomatic agent, that the copy is duly certified by the officer 
having the legal custody of the original, and upon proof of the charac- 
ter of the document according to the law of the foreign country. 

Presumptions as to Documents, 

79* Court shall presume every document purporting to ba 
Presompiion ns to gena- & Certificate, certified copy, or other document 
ioeoeu oi oertmed copies, ^j^ich is by law declared to be admissible as 
evidence of any particular fact, and which purports to be duly certi- 
fied by any officer in British India, or by any officer in any Native 
State in alliance with Her Majesty, who is duly authorized thereto by 
the Governor-General in Council to be genuine : Provided that such 
document ia substantially iu the form, and purports to be executed in 
the manner directed by law in that behalf. 

The Court ahall also presume that any officer by whom any such 
document purports to be signed or certified held, when he signed it, 
the official oharacter which he claims in such paper. 

80* Whenever any document is produced before any Court, pur- 

FrMDmpUot. M to doon- be a record or memorandum of the 

menta produced at record evidence, or of any part of the evidence, given 
of aridenoe. ^ witness in a judicial proceeding or before 

any officer authorized by law to take snob evidence, or to be a statement 
or confession by any prisoner or aconsed person, taken in accordance 
with law, and purporting to be signed by any Jndge or Magistrate, or 
by any such officer as aforesaid, the Court shall presume— 
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that the docnment is gennine ; that any statements as to the eir- 
onmstances under which it was takeOi purporting to be made by the 
person signing it, are true ; and that such evidence, statement^ oroon« 
fessioD was duly taken. 

Notes 

A deposition given by a person is not admissible in evidence against 
him in a subsequent proceeding without its being first proved that he was 
the person who was examined and gave the deposition. A pardon was 
tendered to an accused, and his evidence was recorded by the Magistrate* 
Subsequently the pardon was revoked, and he was put on his trail before 
the Sessions J udge along with the other accused. At the trail the deposition 
given by him before the Magistrate was put in and used in evidence against 
him without any proof being given that he was the person who was ex- 
amined as a witness before the Magistrate : — Held^ that the deposition was 
inadmissible without proof being given as to the identity of the accused 
with the person who was examined as a witness before the Magistrate. — I* 
L. B., 11 Cal. 580. 

Before the deposition of a medical witness taken by a committing 
Magistrate can, under sec 509 of the Code of Criminal Procedure, be given 
in evidence at the trial before the Court of Session, it must either appear 
from the Magistrate’s record, or be proved by the evidence of winesses, to 
have been taken and attested by the Magistrate in the persenoe of the 
accused. The Court is neither bound to presume under seo. 80, nor ought 
it to presume under either sec. 80 or sec. 114, ill. (e), of the Evidence Act 
(I of 1872), that the deposition was so taken and attested. Queen- Empress 
V, Riding, I. L. R., 9 Al. 720, and Queen-Empress v, Pobp Sing, I. L. R., 
10 Al. 174, approved.— 18 Cal. 129, 

A revenue oflScial was charged with the offence of attempting to receive 
a bribe from certain raiyats who gave evidence for the prosecution, and he 
was convicted. He subsequently charged the raiyats with having conspired 
to bribe him, and in their trial their depositions in the previous case were 
tendered in evidence for the prosecution : — Held, that the depositions should 
have been admitted in evidence.— 15 Madr 63. 

Although all depositions of witnesses in criminal cases should betaken 
and attested in the presence of the accused, and a few apt words should be 
used on the face of the deposition to make it apparent that this has been 
done, there is no provision of the law which makes the attestation of the 
deposition by the Court in the presence of the accused obligatory. Seo. 80 
of the Evidence Act therefore does not warrant the presumption that the 
deposition of a medical witness taken by a committing Magistrate has been 
taken and attested in the accused’s presence, so as to make such deposition 
admissible in evidence at the trial before the Court of Session under seo. 
509 of the Criminal Procedure Code, Queen-Empress v, Ridiny referred to* 
—10 Al. 174. 


See 1. L. R., 15 Cal. 595, noted under see. 21 ; 12 Al, 595, noted 
under seo. 74. 

81. The Court shall presume the gennineness of every document 


PMumption as to gazet' 
ias, newspapers, private 
Acts of Parliament, and 
Other docaments. 


purporting to be the London Gazette^ or the 
Gazette of India^ or the Government Gkaette 
of any Local Government, or of any colony, 
dependency, or posaeasion of theBritiah Crown, 
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or to be a newspaper or journal, or to be a copy of a private Aot of Far^ 
liament printed by the Queen^s J ’rioter, and of every docnmeot pnr-^ 
porting to be a document directed by any law to be kept by any per* 
son, if such document is kept substantially in the form required by law, 
and is produced from proper custody. 

82. When any document is produced before any Court, purporting 

^ , to be a document which, by the law in force 

Pretomption as to docn- , . , . . i i .i » i 

niaoL admisfible in Eng- for the time being in JBiDglaud or Ireland, 

land without proof of seal ^ould be admissible in proof of any particular 
ot flignatore. Court of Justice in England or Ireland, 

without proof of the seal or stamp or signature authenticating it, or of 
the judicial or official character claimed by the person by whom it pur- 
ports to be signed, the Court shall presume that such seal, stamp, or 
signature, is genuine, and that the person signing in held, at the time 
when he signed it, the judicial or official character which he claims, 
and the document shall be admissible for the same purpose for 
which it would be admissible in England or Ireland. 

83. The Court s^all presume that maps or plans purporting to be 

« ^ made by the authority of G-overumeut were so 

Preiumption m to maps ^ . 

or plaott made by authority made, and are accurate ; but maps or plans 

of Gorornment. made for tbe purposes of any cause mubt be 

proved to be accurate. 

Notes. 


The presumption under the Evidence Act in regard to the accuracy of 
a map made under the authority of Government is in no way affected by 
the fact that such map has been superseded by a later survey map mado 
tinder the same authority, and by an order of the Board of Revenue. — I. 
L. R.,5Cal. 822. 

Chittas made by Government for its own private use are nothing more 
than documents prepared for the information of the Collector, and are not 
evidence against private persons for the purpose of proving that the lands 
described therein are or are not of a particular character or tenure. — 9 
Gal. 741. 

Debutier land within the limits of a revenue-paying mouzah, which 
bad been mortgaged by the defendants to a predecessor in title of the plain- 
tiff, was exempted from tbe mortgage, the deed specifying the number of 
bighas making the area of tbe dobutter. Against a plaintiff who made title 
to the mortgaged mouaah and olaiuied possession of all of it that had pas- 
sed by tbe mortgage, tbe mortgagors set up that there was more debntter 
in the monzah than the deed had specified, the intention of the parties to 
the deed having been to exempt whatever debutter there actually was : — 
JEfefd, that the statement in the deed as to the quantity of the debntter was 
a deliberate admission, imposing upon the mortgagors who had made it, 
the harden of proving that it was untrue, or that they were not bound by 
it, also that the Subordinate Judge’s finding that the defendants had not 
given proof sufficient to discharge themselves of this, was correct. Among 
other evidence, adduced to counteract the effect of this admission, was a 
takbsst map made at a revenue survey. The amin who made it bad no 
authority to determine what lands were debntter, but only to lay down, and 
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to map, boundaries : — Held, that this map could not be treated as raising a 
presumption of correotuess within sec. 86 of the Indian Evidence Aot» 1872, 
on the question as to the amount of debuttor land in one of the Tillages 
mapped. Statements, also, as to what lands were debatter appeared on the 
face of the map to have been mado according to the pointing out of the 
agents of the proprietor's of the mouzah, and the principal tenants in the 
presence of the agents of the holders of estates in the neighbouring 
mouzahs : — Held, that those statements were not evidence ou the issue 
now raised. — 18 Cal. 224. 


84. The Court shall presume the genuineness of every book pur* 

Pre««n.p..ion a.tocollec- ^ P«bl'«bed Under the 

tiona of laws :ind reports oC authority of the Government of any country^ 
decisions. contain any of the laws of that country, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 


85. ' rhe < :ourt shall presume that every document purporting to 

l'.e™mption as to pow- “ power-of-attorney, and to have been exe- 
era-uf atioruoy. cuted before, and authenticated by, a Notary 

J'nblic, or any Court, Judge, Magistrate, British Consul, or Vice-CouBuI, 
or representative of Her Majesty or of the Government of India, was 
so executed aud autbeutioated. 

Note. 


On an application for letters of administration io the estate of a de- 
ceased, who was domiciled in Scotland, and to whose estate one P had been 
appointed executor dative qua Father, the application being mado by one £., 
under a power-of-attorney granted by P., such power not having been exe- 
cuted and authenticated in the manner provided by sec. 85 of the Evi- 
dence Act : Held that the application must be refused. — I.L.R., 16 Cal. 776. 

86. The Court may presume that any document purporting to be 
_ .a certi6ed copy of any judicial record of any 

PreBumption aa to rert.i- f 

fled copies of foreign judi- Country not forming part of Her Majesty’® 

cial records. dominions is genuine and accurate, if the doca- 

ment purports to be certified iu any manner which is certified by any 
representative of Her Majesty or of the Government of India “ in or 
for”^ such country to be the manner commonly in use iu that country 
for the certification of copies of judicial records. 

An officer who, with respect to any territory or place not forming 
part of Her Majesty’s dominions, is a Political Agent therefor, as de- 
fined iu section 3 of the Foreign Jurisdiction and Extradition Act, 1879, 
and Section 190 of the Code of Criminal Procedure, 1882, shall, jfor the 
pnrpose.s of this section, be deemed to be a representative of the Oovern- 
ment of India iu and for the country comprising that territory or 
place. t 


♦ In sec. 86, the words quoted have been substituted for the words ** resident in'* 
by Act III. of 1891, sec. 8. 

1* This paragraph has been added by Act III. of 1891, sec, 8. 

II 
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87» The Coorfc maj preaame that any book to which it may refer 
Pratamption «• tobookf» information on matters of pablio or general 
Bie^, and oharto. interest, and that any pnbiished map or chart, 

tji4 statements of which are relevant facts, and which is produced for 
its inspection, was written and pnbiished by the person, and at the time 
and place, by whom or at which it purports to have been written or 
pnbiished, 

88* The Court may presume that a message, forwarded from a 
PrMnnption at to tele- telegraph office to the person to whom such 
graphic meisages. message purports to be addressed, corresponds 

with a message delivered for transmission at the office from which the 
message purports to be sent ; bat the Court shall not make any pre- 
sumption as to the person by whom such message was delivered for 
transmission. 

89* The Conrt shall presume that every document, called for and 

rrMam]>tIoii a. to dne produced after notice to prodnce, was at- 
axMatlon, Ito., ot daon« tested, etamped, and executed in the manner 
wanUDotpiodaoed. required by law. 

90. Where any document, purporting or proved to be thirty 
Prcfumption site dooa- produced from any custody which 

mcnti thirty yean old. the Court in the particular case considers pro* 
per, the Court may presume that the signature and every other part of 
such document, which purports to be in the handwriting of any parti* 
oolar person, is in that person’s handwriting, and, in the case of a docu- 
ment executed or attested, that it was duly executed and attested by 
the persons by whom it purports to be executed and attested. 

JSiepianatton.— 'Documents are said to be in proper custody if they 
are in the place iu which, and under the care of the person with whom, 
they would naturally be ; but no custody is improper if it is proved 
to have had a legitimate origin, or if the circumstances of the parti* 
cniar case are snoh as to render such an origin probable. 

This explanation applies also to section 81, 

Illustrations. 

(a.) A has been in possession of landed property for a long time. He 
produces from his custody deeds relating to the land showing bis titles to 
it. The ousiody is proper. 

(6.) A produces deeds relating to landed property of which he is the 
mortgagee. The mortgagor is iu possession. The custody is proper. 

(c.) A, a oonneotion of B, prodnoes deeds relating to lauds in B’s pos- 
session which were deposited with him by B for safe custody. The custody 
is proper. 

Notes. 

The plaintiffs sued the defendants for enhancement of rent. The de- 
fendants resisted the olaim, relying, inter olta, ou a mokurari patta execut- 
ed on 9th October, 1832. This patta purported to bear the seal of one of 
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the then maliks of the lands, and also purported to be signed on behalf of 
all the maliks by A. Held that, although the patta might be an anthentio 
dooumeut, it would not bind the maliks who did not affix their seals, not 
those who claimed under them, unless it was shown that A had a special 
authority to sign the names of such maliks to it, or a general authority to 
sign on their behalf documents of the same description as the patta, and 
that, until such proof was given, the document was not admissible in evi- 
dence, Held, further, the tact that the patta was more than thirty years 
old gave rise to the presumption that the signature at the foot of it was in 
the handwriting of A, and that tbo patta was executed by him ; but that, 
to make it evidence against the representatives of the maliks who had not 
executed it, the defendants should show that A had authority to sign their 
names. — I. L. R., 3 Cal. 557. 

No legal presumption can arise as to the genuineness of a document 
more than thirty years old, merely upon proof that it was produced from 
the records of a Court in which it bad been filed at some time previous. It 
roust be shown that the document had been so filed in order to the adjudi- 
cation of some question of which that Court had cognizauce, and which had 
come under the cognizance of such Coart.-->5 Cal. 918. 

A Court is not bound to accept as genuine the signainro on a document 
upwards of thirty years old, even thongh it be produced from proper cus- 
tody. Before accepting such document as proof of title, the Court must 
satisfy itself that the person who purports to have affixed bis signature to 
the document was a person who at the time was entitled to grant such a 
document. — 6 Cal. 209. 

Where a daughter professed to hold under a pottah, more than thirty 
years old, in favour of her father, and was found to have been in posses- 
sion of the land ever since her father’s death for a period of forty years 
without interruption on the part of the father’s heirs: — Held, that the 
daughter’s cn.«itody of the poUah was a natural and proper custody within 
the meaning of section. The rule laid down in sec. 90 as to proof of exe- 
cution of documents thirty ycar.s old ought to be applied in this country 
with special care and caution. — 11 Cal. 589, 

See I. L. R., 11 Bom. 89, noted under see. 32. 

CHAPTER VI. 

Op the Exclusion op Oral by Docdmentabt Bvidrnce. 

91. When the terms of a contract, or of a grant, or of any other 
disposition of property, have been reduced to 
the form of a document, and in all cases in 
which any matter is required by law to be re- 
duced to the form of adoenment, no evidence* 
shall be given in proof of the terms of such contract, grant, or other dts* 
position of property, or of sneh matter, except the doenment itself, or 
secondary evidence of its contents in cases in which secondary evidence 
is admissible under the provisions hereinbefore contained. 

• Evidence may, however, be taken where a Criminal Court finds that a confession 
or other statement of an accosed person has not been recorded in manner prstoribsd. 
—Sea Act X. of 1882, sec. 533. 


Evidence of terms of 
contracts, grants, and other 
dispositions of property ro- 
duoed to form of docameni. 
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Exception L— •When a pablic ofBcer is required by law to be ap- 
pointed* in writing, and when it is ehown that any particular person has 
acted as such ofiScer, the writing by which be is appointed need not 
be proved. 

Exception 2. — Wills adnsitted to probate in British India* may be 
proved by the probate. 

Explanation 1 . — This section applies equally to cases in which the 
contracts, grants, or dispositions of property referred to, are contained 
in cue document, and to cases in which they are contained iu more 
documents than one. 

Explanation 2.— Where there are more originals than one, one 
original only need be proved. 

Explanation 3 statement, in any document whatever, of a 
fact other than the facta referred to in tliis section, shall not preclude 
the admission of oral evidence as to the same fact. 


Illustrations » 

(a.) If a contract bo contained in several letters, all the letters in 
which it is contained most be proved. 

(h.) If a contract is contained in a bill of exchange, the bill of exchange 
must be proved. 

(c.) If a bill of exchange is drawn in a set of three, one only need be 
proved. 

[d,) A pontraots, in writing, with B, for the delivery of indigo upon 
certain terpis. 

The cbutraot mentions the fact that B had paid A the price of other 
indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other in- 
digo. The evidence is admissible. 

f («.) A gives B a receipt for money paid by li. 

Oral evidence is offered of the payment. 

I The evidence is admissible. 

Notes. 

The defendant deposited certain title-deeds with the plaintiff as seen- 
rity for the repayment of Bs. 1,200 lent him by tlie plaintiff at the time 
when the deposit was made. On the evening of the same day, the defen- 
dant, by way of further security, gave to the plaintiff a proniisaorj note for 
the amount of the loan, and endorsed thereon the following memoraadum : 
“ For the repayment of the loan of Rs. 1,200 and tlio interest due thereon 
of the within note of band, I hereby deposit with** the plaintiff, “ as a col- 
lateral security by way of equitable mortgage, title-deeds of my property,’* 
Ac. Held that the memorandum did not require registration. The equitable 
mortgage was complete without the memorandum ; the memorandum was 
not a writing which the parties had made as the evidence of their contract, 
but only a writing which was evidence of the fact from which the contract 
was to be inferred. — 11 B. L. R., 405. 

Sec. 119 of the Code of Criminal Procedure not making it obligatory 
upon a police-officer to reduce to writing any statements made to him du- 

* See sec. 7, Act XVIIl,, 1878. ~ 
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ring an invesMgation, neither that section nor oeo. 91 of the Indian Evi- 
dence Act renders oral evidence of snch statements inadmissible. If the 
statements be actually reduced to writing, the writing itself cannot be 
treated as part of the record or used as evidence, but may be used for the 
purpose of refreshing memory under sec. 159 of the Evidence Act. Conse* 
quently, the person making the statements may properly be questioned 
about them ; and wiih a view to impeach hia credit, the police-officer him* 
self, or any other person, in whose hearing the statements were made, can 
be examined on the point under sec. 155 of the Evidence Act. — 11 Bom. H. 
C. R., (A, Cr.) 120. 

In a suit for specific performance of a contract for the sale of a boase, 
the entire contract being contained in letters which provided that entry 
was to be given to the purchaser hy a fixed date, and that the title-deeds 
were to be sent to the purcliaser’s solicitors, and “on approval of the same 
the purchase-money to be paid prompt :** Held that the carrying out of the 
contract was in no way conditional upon the approval of the solicitors, but 
that their approval was a condition precedent to the prompt payment of 
the pnrebaso-moncy wiiliont waiting for conveyance, and that the title was 
to be investigated and approved in tho ordinary way. This case distingu- 
ished from Sreegopal Mullick v, liani Churn Nuskor, I. L. R., 8 Gal. ^6. 
—I. L. R., 17 Cal. 919. 

Tho document called a sodi ra/dnama (whereby a party relinguishea 
hia right of occupancy of land in his possession to his landlord, and re- 
quests the latter to register tlio land in the name of another party to wbom 
it has been sold) is not a document of the kind mentioned in sec. 91 of the 
Evidence Act, and therefore does not exclude the Courts from basing their 
finding upon other evidence, should any such exist. — 2 Madr. 117, 

Tho terms of a contract to repay a loan of money with interest, 
having been settled and tlie money paid, a promissory note specifying these 
terms was executed later in the day by defendant and given to plaintiff. 
This promissory note was not stamped. In a suit brought to recover the un- 
paid balance of tlie loan on an oral contract to pay : — Held^ that plaintiff 
could not recover. — 10 Madr. 91?. 

A dec<l of partition was executed among three brothers, C, N, and B, 
on the lyth March, 1807, but wa.s not registered. It recited that, some 
years previously to its date, a division of the family property with the ex- 
ception of three houses had been effected, and it purported to divide those 
houses among the brothers. In a suit brought by C’s widow for the re- 
covery of the hou.se which fell to G’s share : ITM that, although the deed did 
not exclude secondary evidence of the partition of tho family property pre- 
viously divided, yet it affected to dispose of tho three houses by way of par- 
tition made on tho day of its execution, and therefore, secondary evidenoe 
of its contents was inadmissible under section 91 of tho Indian Evidence 
Act. A Judge is not permitted to make, in appeal, a different case for tbe 
appellant from that which he alleged for himself in the Court of first in- 
stance. — 2 Bom. G35. 

A receipt for sums paid in part liquidation of a bond hypothecating 
immoveable property must be registered under the provisions of sec. 17 of 
Aet VIII of 1871 to render it admissible as evidence under sec. 49 of tbe 
said Act. Under illustration (e), sec. 91 of Act I of 1872, such paymenta 
may nevertheless be proved by parol evidence, which is not ezolnded 
owing to the inadmissibility of the documentary evidence. — 1 Al. 442. 

H lent Bs. 85 to D on a pledge of moveable property. D repaid H Be, 
40, and at the time of tbe repayment acknowledged orally that the batance 
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of tbedebti Bi. 45, was still dae by him. It was agreed between the par- 
ties at the same time that D shoald give H a promissory note for snch 
balaooe, and that such property should be returned to him. Accordingly D 
gave H a promissory note for Bs. 45, and the property was returned to him. 
H subsequently su^ D on such oral acknowledgment for Bs. 45, ignoring 
the promissory note, which, being insufficiently stamped, was hot admissi- 
ble in evidence. Held that the existence of the promissory note did not 
debar H from resorting to his original consideration, nor exclude evidence 
of the oral acknowledgment of the debt. — 4 AL 185. 

See 10 Boi!^. H« C. B., (A. Gr.) 497, noted under sec. 30; 1. L. B., 15 
Madr. 491, noted under sec. 65. 

02* When the terms of any such contract, grant, or other dis* 
Kxolaiion of evidence of position of property, or any matter required 
oral agreement. by law to be reduced to the form of a docu- 

ment, have been proved according to the last section, no evidence of 
any oral agreement or statement shall be admitted, as between the 
parties to any such instrument or their representatives in interest, for the 
purpose of contradicting, varying, adding to, or subtracting from its 
terms : 

Proviso L — Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order re* 
lating thereto ; snch as fraud, intimidation, illegality, want of due exe- 
ontion, want of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or law. 

Proviso *The existence of any separate oral agreement as to 
any matter on which a document is silent, and which is not inconsistent 
with its terms, may be proved. In considering whether or not this 
proviso applies, the Court shall have regard to the degree of formality 
of the document. 

Proviso 3.-— The existence of any separate oral agreement, consti- 
tnting a condition precedent to the attaching of any obligation under 
any anoh contract, grant, or disposition of property, may be proved. 

Proviso -The existence of any distinct subsequent oral agree- 
ment to rescind or modify any such coutract, grant, or disposition of 
property may be proved, except in cases in which such contract, grant, 
or disposition of property is by law required to be in writing, or has 
bean registered according to the law iu force for the time being as to 
the registration of doenments. 

Proviso 5.~Any nsage or custom, by which incidents not expressly 
mentioned in any contract are nsnally annexed to contracts of that des- 
cription, may be proved : Provided that the annexing of such incident 
would not bo repognant to, or inoonsistent with, the express terms of 
the contract. 

Proviso 6.-— Any fact may be proved which shows in what manner 
the laognago of a document is related to existing facts. 
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Jllusirations* 

(a.) A policy of insaranoe is effected on goods **in ships from Oalontfa 
to London.** The goods are shipped in a partionlar ship which is lost The 
fact that that particular ship was orally excepted from the policy cannot bo 
proved. 

(&.) A agrees absolutely in writing to pay B Bs. 1,000 on the first 
March 1873. The fact that, at the same time, an oral agreement was made 
that the money should not be paid till the thirty*first March, cannot be 
proved. 

(c.) An estate, called * the Rampnr tea estate,* is sold by a deed which 
contains a map of the property sold. The fact that land not included in 
the map had always been regarded as part of the estate, and was meant to 
pass by the deed, cannot be proved. 

(d.) A enters into a written contract with B to work certain mines, 
ibe property of 11, upon certain terms. A was indnced to do so by mis- 
representation of B*8 as to their value. This fact may be proved. 

(e.) A institutes a snit against B for the specific performance of a con- 
tract, arid also prays that the contract may be reformed as to one of its 
provisions, as that provision was inserted in it by mistake. A may prove 
that such a mistake was made as would by law entitle him to have the con- 
tract reformed. 

(/. ) A orders goods of B by a letter in which nothing is said as to the 
time of payment, and accepts the goods on delivery. B sues A for the 
price. A may show that the goods were supplied on credit for a term still 
unexpired. 

(g.) A sells B a horse, and verbally warrants him sound. A gives B 
a paper in these words : *Boaght of A a horse for Bs. 500.’ B may prove the 
verbal warranty. 

{h.) A hires lodgings of B, and gives B a card on which is written — 
'Booms, Bs. 200 a month.* A may prove a verbal agreement that these terms 
were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, 
drawn up by an attorney, is made between them. It is silent on the subject 
of board. A may not prove that board was included in the terms verbally. 

(t.) A applies to B lor a debt duo to A by sending a receipt for the 
money. B keeps the receipt, and does not send the money. In a snit for 
the amount, A may prove this. 

(j.) A and B make a contract in writing to take effect upon the hap- 
pening of a certain contingency. The writing is left with B, who snes A 
upon it. A may show the circumstances under which it was delivered. 

Notes. 

In the years 1870 and 1873, A drew certain bills of exchange upon B, 
which were accepted by B for the accommodation of A, and endorsed by A 
to the Bank of Bengal. In May 1876, A, by letter, agreed to execute a 
mortgage of a certain portion of his property, consisting of a share in a 
Privy Conncil decree, to B ; and in the meantime to hold snob property at 
the disposal of B, bis snooessors and assigns. In the month of June, 1876, 
A became unable to meet his liabilities, and in the month of August fol- 
lowing executed a conveyance of all his property to the OfiBcial Tmstee npon 
trust for the benefit of A’s creditors. The Bank assented to and executed 
this deed after it had been assented to and executed by some of the other 
cieditors« The deed did not contain any composition with or roloMo by 
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the orediton, nor any covenant- on their part not to sne A. In a snit by the 
Bank against B as acceptor of the bills : Held that B was not precluded by 
the provisions of sec. 132 of the Contract Act and sec. 92 of the Evidence 
Act from pleading that he was an accommodation acceptor only ; but held 
that the letter of May 1876 constituted a good equitable mortgage, and 
that B was not thereafter entitled, as against the Bank, to the equitable 
rights of an accommodation acceptor. J^eld fnrther that the trust-deed not 
impair the ‘^eventual remedy” of B, and that therefore he was not discharg- 
ed from his surety-ship under the provisions of sec. 139 of the Contract Act. 
— L L. B., 3 Cal. 174. 

Evidence cannot be admitted to prove a contemporaneous oral stipula- 
tion varying, adding to, or subtracting from the terms of a written contract. 
Evidence of the acts and conduct of the parties to a written contract is not 
admissible if tendered solely in support of an oral stipulatiou varying its 
terms. — 5 Cal. 300. 

The defendants let a steamship to the plaintiff for a certain term, and 
signed a charter-party ** by and on behalf of the owners of the steam- 
ship A.” The charter-party was time-charter, to commence on arrival at 
Calcutta, and to terminate at one of certain ports ; the steamer in the in- 
terim to ply to and from any port the charterers pleased. It was agreed 
that the steamer should be provided with a proper and sufficient crew of 
seamen, engineers, stokers, firemen, and other necessary persons for work- 
ing cargo with all despatch and that in taking and discharging cargo, 
the master and his crew with his boats shall bo aiding and assisting to 
the utmost of their power and that the owners or agents of tbo said 
steanasbip shall be held responsible to the said charterers for any inoapa- 
oity, want of skill, insobriety, or negligence on the part of master, officers, 
engineers, stokers, firemen, or crow of the said steamship.” The names of 
the principals were not disclosed in the charter-party, but were verbally 
disoloeed before the charter-party was signed. In an action against the 
agents for damages for refnsiug to supply stevedores and other persons, in 
addition to the crew, when loading and discharging cargo, held that the 
preaomption created by the second clause of sec. 230 of the Contract Act 
is merely a ^morfade one, and may be rebutted, and that the contract 
was not personally binding on the agents, because, the prima^facie presump- 
tion of an inteutioa to contract personally was rebutted by the language 
of the oontraot itself. Held also that the terms of the charter-party 
showed that the orew only were to assist in loading and discharging cargo ; 
and that the plaintiffs were not entitled to call on those responsible for the 
steamer to load and discharge cargo by stevedores instead of by the crew. 
Beading the second part of sec. 230 of the Contract Act with sec. 92 of 
the Evidence Act : omhZe.— That if, on the face of a written contract, an 
agent appears to be personally liable, he cannot escape liability by evi- 
dence of any discloanre of his principars name apart from the contract. — 5 
Oal, 7h 

Per Oartb, 0. J. — Where, at the time of the execution of a written con- 
tract, it is orally agreed between the parties that the written agreement 
ahall not be of any force until some condition precedent has been perform- 
ed, the rule that parol evidence of such oral agreement is admissible to 
show that the oonaition has not been performed, and consequently that the 
contract has not become binding, cannot apply to a case where the written 
Agreement had not only become binding but had actually been performed 
M to a large portion of its obligations. The true meaning of the words 
. any obligation” in the 3rd proviso to sec. 92 of Act 1 of 1872 is any obli- 
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gfktiOQ wbat.ever under the contract, and not some particular obligation 
which the contract may contain. — 6 Cal. 433. 

The defendant, in answer to a suit by the plaintiff for possession of 
certain land, alleged that the kobala, which purported to be an out-and-out 
sale in favour of the plaintiff, and on which the plaintiff based his title to 
the property, was intended by the parties to operate only as a mortgage ; 
and to prove such allegations, tendered evidence of the circumstanoes nnder 
with the kobala was executed, and of the conduct of the parties to show 
that the document had all along been treated as a mortgage and intended 
to operate as such. Held that such evidence was admissible. Held also 
that sec. 92 of the Indian Evidence Act made no alteration in the law as 
laid down in Kashi Nath Chatter joe r. Chandi Chaian Banerjee (B. L. R., 
Sop. Vol., 383 ; S. C., 5 W. R , 62), but is in accordance with what was 
decided in the case. Baksu Lukshman v. Govinda Kanjt (I. L. R., 4 Bom. 
594) followed ; Ram Doyal Bajpie v. Hera Lai Paray (3 C. L. R., 386), and 
Daimoddee Piak v. Kiam Faridar (1. L. R , 5 Cal. 300 ; S. C., 4 0. L. R., 
419) dissented from. — 9 Cal. 528. 

A deed of pufotra contained a recital of the payment of the sum of Rs. 

2.000 as bonus to the plaintiff by the defendant the mode of payment being 
stated t-o be in cash in one lump sum. The plaintiff sued to recover the 
sum of Rs. 1,850 alleging that only Rs. 150 had been paid not Rs. 2,000 as 
directed in the piitowa. The defendant admitted that Rs. 850 was due, and 
as to the remaining Rs. 1,000 alleged that at the time of the transaction, it 
was agreed that the sum of Rs. 1,000 was to be retained by bim on account 
of a debt due by one of the plaintiff’s relation to him. The plaintiff object- 
ed that the evidence to the agreement set up by the defendant was inad- 
roissiblo : — UeUl^ that, inasmuch as it was open to the plaintiff under pro- 
viso 1 of sec. 92 of the Evidence Act to prove by oral evidence that tbo 
whole of the consideration money had not been p-tid, it was equally compe- 
tent to the defendant, in answer to such case, co adduce evidence to prove 
the true nature of the contract, and that the consideration was different 
from that stated in the contract ; — //efd, siso, that the plea of the defendant 
subsequently was that, although the consideration was fixed at Rs. 2,000, 
there was a separate oral agreement to the effect that out of that sum the 
plaintiff was to refund Rs. 1,000 on account of the debt due from his re- 
lative, and that on this ground the oral evidence tendered was admissible 
under proviso 2 of seo. 92 of the Act, the stipulation as to the refund of Rs. 

1.000 not being inconsistent with the recital as to the consideration in the 
contract. — 11 Gal. 486. 

Where a question arises (not between mortgagor and mortgagee) as to 
the previous existence or non-existeuoe of a particular mortgage, the oral 
evidence of the mortgagee that it did exist will be sufBcieot to prove t; e 
fact, without the production ef the mortgage deed.-— 12 Cal. 52. 

The defendants agreed to purchase, to arrive, from Messrs. Halli 
Brothers, 3,000 mauods of copper, July shipment, and, on the ISth August, 
the defendants entered into a contract with the plaintiffs to sell to them 
750 maunds out of this copper. The bought-and-soid notes, forming the. 
contract between the plaintiffs and defendants, corresponded one with the 
other, and constituted a contract for delivery of 750 maunds conditional on 
arrival within four months. Fifteen hnndred maands or thereabouts of 
this copper arrived at Ralli Brothers’ godowus withiu the time mentioned 
in the oontraot between the plaintiffs and defendants. The defendants 
deiirered to .the .plajnti& 375 mounds 6 chittacks of copper witbip timai 
II 63 ' ‘ ' 
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iMid made no farther deliierj to the plaiotiffg, no other shipment of the cop- 
per contract, od for arriving within time at Calcutta. In a suit brought by 
the plaintiffs to recover damages for breach of contract to deliver, the de« 
fendaots sought to show by "oral evidence, that the contract was for delivery 
of 750 maunds, if one fourth of each of the Buo«.‘eA8ive arrivals at Ralli 
Brothers* godowns should, in the aggregate, amount to 750 maunds: Held^ 
that such evidence was inadmissible under sec. 92 of the evidence Act, 
and that the plaintiffs were entitled to recover. Questions to the admissi- 
bility of evidence should bo decided as they arise, and should not be re- 
served until judgment in the case is given. — 17 Cal. 173. 

By an agreement in writing, A, after reciting that he bid for certain 
property sold in execntion of a deoree benami for B and paid the deposit 
amount into court for B and that B paid the balance, promised to convey the 
property to B. In a suit by B to recover the property from A : — Held that, 
under sec. 92 of the Evidence Act, B was not debarred from proving that A 
brought the property for himself and not benami for B. — I. L. E., IP 
Madr.213. 

In a suit by an attaching creditor to set aside an order (which allow* 
an objection made to bis attach meat by one claiming under a sale e** 
from the judgment-debtor), and for the declaration of the jadgment-2^ 
tor’s title, the sole issue framed was whether the sale-deed was bona fide ai., 
supported by consideration : — Held, that the plaintiff was entitled to show 
by oollateral evidence that the sale-deed was really a usufructuary mortgage 
and that the mortgage had expired. — 13 Madr. 494. 

The defendant admitted the execntion of a deed of sale, bnt alleged that 
contemporaneously with it be entered into an oral agreement with the ven- 
dee that the deed was to bo merely a secnrity for the payment of a certain 
sum of money by the defendant to the vendee, and that a large portion of 
the sum so secured bad already been paid to the vendee. Held in special 
appeal that, as the alleged agreement was wholly inconsistent with the 
terms of the deed of sale, evidence to prove such agreement was excluded 
by Act I of 1872, sec. 92. Muttyioll Seal v, Annnndoohunder Sandle (5 
Moore Ind. Ap. 72) distinguished.— 1 Bom. 333. 

As between the widows of specified heirs who are gotraji sapindas, the 
step-mother, being the widow of the father who is higher on the list than 
the half brother, is preferable to the widow of the half-brother. Where 
the defendant claimed the property as a preferential heir, and also set up 
an alternative defence of an alleged oral agreement cancelling a registered 
deed of sale of property by her co-widow to the plaintiffs, the lower Court 
was of opinion that proviso 4 of sec. 92 of the Evidence Act 1 of 1872 was 
a bar to any inquiry into the merits of this defence. Held, that the lower 
Court was wrong. The object of the oral agreement was not to rescind the 
original transaction, but to transfer any rights, acquired by the plaintiffs, 
to the defendant, and was an entirely new transaction. — 11 Bom. 47. 

K. and P. were oo-owners of oertain property in Bombay, and by a 
writing dated January, 1883, they granted a lease of the whole of the said 
property to the defendant for a term of three years from the 1st March, 
1888, to the 28th February, 1886, at a monthly rent of Rs. 705. Subse- 
mently to the granting of the said lease, vts., on the Ist September, 1883, 
P. oenvSyed her equal and undivided moiety of the said property to the 
On Ae 30th January 1868,— i a, a month before the expiratioa 
df the^pase— the plaintiff gave the defendant notice to determine the teiH 
anof^and tequirea him io qnit oa Khe Isl Maieh then nest The defend^ 



LAW OF lYIDENOE. 


col 


8ic.»2.] 


miti refasedy and the plaintiff brought this enit for poeeaition aad for ocaa* 
patioD rent from the Ist Maroh, 1886. The defendant pleaded that, the 
notice to qoit being given by one of the oo-ownera only, was invalid, and, 
farther, that the plaintiff was not entitled to ane alone. JETeZd, that the 
notice was a valid notice, and that the anit waa maintainable by the plain* 
tiff alone. The defendant pleaded that it had been verbally agreed bet* 
ween himaelf and his lessors that be shonld be entitled to a renewal of 
the lease fora further period of three years, if he ao desired. AeM, that 
evidence of this oral agreement waa inadmissible under section 92 of the 
Indian Evidence Act I of 1872, being inconsiatent with the terms of the 
necond clause of the lease, which was as follows; — ** If yon mean me to 
vacate at the completion of the term, you must give one month's notice. In 
accordance therewith I will vacate and give up possession to yon." Hahl, 
also, that the notice to quit waa not invalid under the above danse of the 
lease, although given before instead of after, the expiry of the term. — 11 
Bom, 644. 

The plaintiff sought to attach a certain kak as belonging to bis jadg* 
snent debtor K. The defendant, who was the original grantor of the hak, 
r pleaded a re-grant of the hak to himself. In snpport of this plea, the de* 
^,fendant produced from his possession the original sanad bcutring the follow* 
i^ig endorsement by K : — ** You have passed me a receipt for the sonod. 

have, accordingly, given you the ownership of the tanad, Therefore ovee 
- the said taaad 1 have no right or title." The defendant offered to put in 
this endorsement, and also tendered the evidence of K's brother. This evi« 
Aence was rejected by the Coart, on the ground that the endorsement, which 
bad the effect of extinguishing the grant, was not registered. Held, that 
the endorsement did not require registration. It did not itself rescind the 
grant to K, nor constitute a re-grant to the defendant. It was simply an 
endorsement returning the sanad to the defendant, and* therefore, passed 
no interest in any property. Held, further, that the alleged re-grant was a 
transaction entirely distinct from the original grant, and, therefore, not one 
falling under proviso 4 to section 92 of the Evidence Act (I of 1672). The 
defendant was at liberty to adduce evidence to prove this transaction. — 14 
Bom. 472. 

In defence to a suit upon a hypothecation bond payable by instalments, 
it was pleaded that, at the time of the execution of the bond, it was orally 
agreed that the obligee should, in lieu of instalments, have possession of 

E art of the hypothecated property, until the amount due on the bond should 
ave been liquidated from the rents ; that, in accordance with this agree* 
meat, the plaintiff obtained possession of the land ; and that he thus rea* 
lised the whole of the amount due. £[eld that the oral agreement was not 
one which detracted from, added to, or varied the original contract, but only 
provided for the means by which the instalments were to be paid, and t.’^at 
it was therefore admissible in evidence.— 9 Al. 392. 

The words in eeo. 92 of tbe Evidence Act (I of J872) '*between the par* 
ties to any such instalments" refer to the persons who on the one side and 
the other came together to make the contract or disposition of property, and 
would not apply to qnestions raised between the parties on the one side only 
of o deed, regarding their relations to each other under the contract. The 
words do not preclude one of two persons in whose favor a deed of sale pttr* 
ported to be executed, from proving by oral evidence in a snit by t^ quo 
against the other, that the defendant was not a real but a nominal party 
only to the purchase, and that tbe plaintiff was solely entitled to the pro- 
perty toigbich it related. M conveyed certain hogsesand premiees to platn- 
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tiff and defendant jointly by a sale-deed. Plaintiff sued defendant for ejeotr 
ment from the premises, allejEifinfir that he alone was the real pnrohaser and 
that defendant was only nominally associated with him in the deed. Held, 
that seo. 92 of the Bvidence Act will not preclude plaintiff from showinf^ 
by oral evidence that he alone was the real purchaser, not withstandins: that 
the defendant was described in the sale-deed as one of the two purchasenK 
— 10A1.421. 

See I. L. B., 17 Cal. 919, noted under seo. 91. 

Kxeluion of oridonee to ^3. When the langnage used in a doon- 

explain or amend am- ment is, on its face, ambiguous or defective, 
biguoai document. evidence may not be given of facts which would 

show its meaning or supply its defects. 

Elustrations, 

(a.) A agrees, in writing, to sell a horse to B for ‘ Rs. 1,000 or Rs. 
1,500.’ 

Evidence cannot be given to show which price was to be given. 

(5.) A deed contains blanks. Evidence cannot be given of fact^* 
would show how they were meant to be filled. . 

. Wotft 

8emhle» — That where certain persons, describing themselves as ^ >£ 
dents of J, give a for the payment of money in which, as collateral 
security, they oharfe “ their property” with such payment, they do not^ 
thereby create a charge on their immoveable property situated in J. Martin 
c. ParsramCH. C. R., N. W. P., 1867, 124.) distinguished. — I.L.R., 1 A1.275. 

94. When language used in a document is plain in itself, and 

EtolMion of evidence accurately to existing facts, 

agaioit application of do- evidence may not be given to show that it 
ouoient to existing facts. meant to apply to such facts. 

Eluatration, 

A sells to B, by deed, *my estate at Rampur containing 100 bigbas.’ X. 
has an estate at Rampur containing 100 bighas. Evidence may not be given 
of the fact that the estate meant to be sold was one situated at a different 
place and of a different size. 

95* When language used in a document is plain in itself, bot is 

' Kvidenoe ee to doonment “““leaning in reference to existing facts, evi- 
is unmeaning in reference deuce may be given to sbow that it was used 
to existing facts. ^ peculiar sense. 

Elustration, 

A sells to B, by deed, * my house in Calcntta.’ 

A had no house in Calcutta, but it appears that he had a bonse at 
Mowrab, of which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house 
at Howrah. 

96* When the facte are such that the language used might have 
been meant to apply to any one, and could 
«ol’rfUog.%e*whlolb'l^ *i“^« *1*®“ meant to apply »o more than 

f^ply to one only of sever- one, of several persons or things, evidence 
persona. given of facts which show which of 

those persoBS or things it was intended to apply to. 
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tion of lanfi;nitgo to one of 
tow seta of facts, to neitber 
of which the whole cor- 
rectly applies. 


niusirations, 

(a.) A agrees to sell to B, for Rs. 1,000, * my white horse.* A has two 
white horses. Evidence may given of facts which show which of them 
was meant. 

(h). A agrees to accompany B to Haidarabad. Evidence maybe given 
of facts showing whether Haidarabad in the Dekkhan or Haidarab^ in 
Sindh was meant. 

97. When the language used applies partly to one set of existing 

Evidence as to npplica- partly to another set of existing facts, 

but the whole of it does not apply correctly to 
either, evidence may be given to show to which 
of the two it was meant to apply. 

Illustration, 

A agrees to sell to B ^roy land at X in the occupation of Y.* A has land 
at X, hut not in the occupation of Y ; and he has land in the ooonpation of 
Y, but it is not at X. Evidence may be given of facts showing which he 
meant to sell. 

98. Evidence may be given to show the meaning of illegible or 
Erid.iu!. a. to meanioK “<><> commonly intelligible characters, of foreign, 

of illsgible characters, &c, obsolete, technical, local, and provinoial expres- 
aioDS, of abbreiations, and of words used in a peculiar sense. 

Illustration, 

A, a sculptor agrees to sell B * all my mods.’ A has both models and 
modelling tools. Evidence may be given to show which he meant to sell. 

99s Persons who are not parties to a docnment, or their represen- 
tatives in interest, may give evidence of any 
facts tending to show a contemporaneons ag- 
reement varying the terms of the docnment. 

Illustration. 

A and B make a contract in writing that B shall sell A certain ooffoa 
to be paid for on delivery. At the same time they, make an oral agreement 
that three months* credit shall be given to A. This could not be shown as 
between A and B, but it might be shown by C, if it affected his interests. 

Savin of rovi ions of Nothing in this chapter contained 

Ind?aTluMe«Sa*Aot rt shall be uken to affect any of the provieionsof 
lating to wills. Indian Succession Act (X of 1805) as to 

the construction of wills. 


Who may give evidence 
of agreement varying terms 
of document. 


PAST III.— PRODUCTION AND EFFECT OF EVIDENCE. 

CBAPTEB VII. 

Of the Burden of Proof. 

101. Whoever desires any Conrt to give judgment as to any legal 
right or liability dependent on the existence of 
facts which he asserts, must prove that those 
facts exist. 


Barden of proof* 
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When a person is bound to proTe ihe ezietenoe of any fact, it is 
said tbftt the btirden of proof lies on that person. 

Illuttrations. 

(a.) A desires a Court to give jodgment that B shall be punished for 
a crime which A says B has committed. 

A most prove that B has committed the crime. 

{h.) A desires a Court to give judgment that he his entitled to certain 
land in the possession of B by reason of facts which he asserts, and which 
B dentes, to be true. 

A must prove the existence of those facts. 

Notes. 

In the year 1862, the plaintiff brought a resumption suit against A in 
respect of the lands in dispute in this case, upon the ground that she was 
holding them by an invalid lakheraj title, and obtained as decree. After 
some years the plaintiff brooght the present suit against B, who derived her 
title throngh A, to have the rent assessed. B pieced, by way of bar to the 
jnrisdiotion, thiU the lakheraj grant, under which A claimed, was made pre- 
viously to 1790 Held that the onus of proving this plea was upon B.~ 

I. L. R., 3 Cal. 601. 

In a suit for resumption of lands where the defendants allege that the 
lands are lakheraj, the onus is on the plaintiff, in the first instance, to show 
ibat tbe lands are mak, and if he fails to make out a primafade case the 
suit should be dismissed. Bacbaram Mundnl e. Peary Mohnn Banerjeo, 
I. L. R., 6 Cal. 813 followed ; Newaj Bondopadhya v. Kali Prosono Ghoee, 

1. L. R., 6 Cal. 543 ; and Akbnr All u. Bhyea Lai Jab, I. L. R., 7 Cal. 666, 
cited and distinguished. ->12 Cal. 182. 

In a suit by tbe purchaser of an undertenure, under sections 59 and 60 
of the Rent Act (Bengal Act VIII of 1869), to obtain possession of lands 
held by tbe defendant, on the ground that the holdings are incumbrances 
which have soomed thereon by an antlioHsrd act of the previons holder of 
the under-tenure, it lies upon the plaintiff to show that tbe defendant’s 
holdings are such incumbrances as tbe plaintiff is entitled to avoid under 
sec. 66 of tbe Rent Act. —13 Cal. 1. 

102* burden of proof in a suit or proceeding lies on that per- 
On whew bnrdea of proof would fail if no evidence at all were 

lies. given on either aide. 

Illustratums. 

(a.) A sues B for land of which B is in possession, and which, as A 
asserts, was left to A by the will of O, B’s father. 

If no evidence were given on either side, B would be entitled to retain 
his possession. 

Therefore the burden of proof is on A. 

(5.) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained 
by fraud, which A denies. 

If no evidence were given on either side, A would succeed, as tbe bond 
is not dispnted, and the fraud is not proved. 

Therefore the burden of proof is on B. 

Note. 

D, G and B were co-owners of certain Jchoii villages. B disapp^rs and 
was unheard of for more than seven years. In bis absence, D received bia 
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(B*b) share of the rents and profits. G olaimed to lie entitled to a moiety 
of B^s share therein, and brought this suit ajj^ainst D. HtU.that Q was entitled 
to snch moiety. B, haviofi^ been absent and unheard of for more than seren 
years, might be presumed to be dead under section 108 of the Eridenoe Act 
I of 1872 ; and G, as one of his two sorrivors, was entitled to a moiety of 
his property. Where the right of a party claiming to snooeed to the pro- 
perty of another is based on the allegation that the latter has not been heard 
of for more than seven years, tb*> question to be decided is one of evidence^ 
and not a part of the snbstantive law of iuhoritanoe. — I. L. R., 11 Bom. 483. 

103* The harden of proof as to any partionlar fact lies on that 
Borden of proof m to Person who wishes tbs CJonrt to believe in its 
pariieolar fact. existence, unless it is provided by any law that 

the proof of that fact shall lie on any particular person. 

Illustration^ 


A prosecutes B for theft, and wishes the Court to believe that B admit* 
ted the theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was 
elsewhere. He must prove it. 


104. The burden of proving any fact necessary to be proved in 

Barden of prorio« f.ct ^ 8"® evidencoE 


to bo proved to niftke evi- 
deoce admissible. 


any other fact is on the person who wishes .to 
give such evidence. 


Illustrations. 


(d.) A wishes to prove a dying declaration by B. A most prove B's 
death. 

(b,) A wishes to prove, by secondary evidence, the eontents of a lost 
document. 

A must prove that the document has been lost. 

105. When a person is accused of any offence, tbe burden of 
^ ^ proving the existence of cironmstaooes brings 

Bnrden of proving that ^ , ... . , ® 

ease of accused comes log tbe case Within any of the general excep* 
within exceptions. tions in the Indian Penal Code, or within any 

special exception or proviso contained in any other part of tbe same 
Code, or in any law defining the offence, is upon him, and the Court 
shall presume the absence of such oircumstanoes. 

lllustraliom, 

(a.) A, accused of murder, alleges that, by season of nnsouiidaess ef 
mind, he did not know the nature of tbe act. 

Tbe burden of proof is on A. 

(5.) A, aocused of murder, alleges that, by grave and sudden pmn- 
oatiou, he was deprived of the power of self^nt^ 

The burden of proof is on A. 

(c.) See. 325 of tbe Indian Penal Code provides Aa* whoever, mmept 
in the ease provided for by see. 335, voinnisrily imiisss gtovkms bttr4,olmU 
be subject to certain punishments. 

A kchaiged witk voluntarily caosmggsisvons hurt under sso.825. 
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The harden of proving the circa instances bringing the case under sec. 
335 lies on A. 

Note. 

In all oriminal oases tried in the mofasejl it is incambent on the aeon- 
sed, since the passing of the Evidence Act (I of 1872), to prove the exist- 
enoo (if any) of cirenmstanoea which bring the offence charged within the 
general or special exceptions or provisoes contained in any part of the 
Penal Code or in any law defining snch offence. Qttcery. — As to the state of 
the law in this respect in the Presidency-towns ? In dealing with the ques- 
tion of good faith, the proper point to be decided is not whether the alleg- 
ations put forward by the accused in support of the defamation are in 
substance true, but whether he was informed, and had good reason after 
doe care and attention to believe, that such allegations were true. Markbt, 
J.— 'Although secs. 235 and 237 of Act XXV of 1861 have been repealed, 
it may still be inferred from illustration a, sec. 439 of the present Crimi- 
nal Procedure Code, that it is unnecessary specifically to allege in a charge 
the absence of all general and some at least of the other exceptions men- 
tioned in the Penal Code. The operation of the illustration, however, is 
strictly confined to the statement of the offence in the charge. — I. L. B.. 
4 Cal. 124. 

Burden of proving f.H , 106- specially withia 

ppeoially within knu^^ the knowledge of any person, the burden of 
^**‘*K®* proving that fact is upon him. 

Illusirations, 

(a.) When a person does an act with some intention other than that 
which the character and circumstances of the act suggest, the burden of 
proving that intention is upon him. 

(b.) A is charged with travelling on a railway without a ticket. Tho 
burden of proving that fie had a ticket is on him. 

Notes 

In a suit under sec. 93 (/i) of the N.-W. P. Rent Act (XTLof 188y by 
a recorded oo-sharer against a lambardar for his recorded share of the 
profits of a mabal, in which the plaintiff seeks to make the defendant 
liable under sec. 209, not only for the profits which the latter has actually 
Collected, bat for those which through gross negligence or misconduct he 
has omitted to collect, the burden of proving such negligence or mis- 
oonduot rests in the first instance on the plaintiff. No general rule can 
be laid down as to the quantum of evidence which the plaintiff in such a 
case must give in order to shift the burden of proof on to the defendant. 
The mere production by the plaintiff of the jamabandi or rent-roll is not 
sufficient to oast upon the defendant the necessity of proving that there 
WM no negligence or mjisoondaot in him. Sec. 106 of the Evidence Act 
(I of 1872) does not apply to such a case. So held by the Fall Bunch, 
Mihmood, J., dissenting. Held by Mahmood, J., contra, that the production 
of the jamabandi by the plaintiff in a case where he claims his share of the 
pMfitS according tb the yai4a5and« and the lambardar defendant pleads 
that the actual oelleotions fell short of the fama5andt, established a prima 
fade presumption in favour of the plaintiff so as to throw upon the de- 
fendant with reference to sec. 106 of the Evidence Act, the necessity of 
proving circumstances which rendered it impossible for him to collect the 
profits according to the jamabandi.— 12 AL 301. 

Sea L lu B., 9 Al. 398, noted under sec. 150 ol the Contract Act. 
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107. When the question is whether a man is alive or dead^ and 

Borden of proving death showu that he WEB alive within thirty 

of penon known to have years, the burden of provioff that he is dead 
been alive within thirty f ^ ^ 

years. IS 00 the person who affirms it. 

108* Provided that, when^ the question is whether a man is 
^ ^ ^ alive or dead, and it is proved that he has not 

Borden of proving that i. 

person is alivo who lias not been heard of for seven years by those who 

been heard of for seven would DJitnrally have heard of him if he had 
been alive, the burden of proving that he is 
alive is shifted to* the person who affirms it. 

Notes. 

The rule ooniaitied in section 108 governs the case of a Mahammadan 
who has been missiug for more than seven years, when the question of 
bis doath arises in cases to which, under the provisions of section 24 of 
Act Vf of 1871 (Bengal Civil Courts Act], the Mahammadan Law is 
applicable. Per Mahuoop, J. — The rule of the Mahammadan Law that a 
missing person is to be regarded as alive till the lapse of ninety years from 
the date of iiia birth is, according to the most authoritative texts of tbo 
Mahammadan Law itself, a rule of evidence and not of '^succession, in- 
heritance, marriage, or caste, or any religious usage or institution’^ within 
the meaning of sec. 24 of Act VI of 1871. — I. L, H., 7 Al. 297. 

The reversioners next after J to the estate of S, deceased, sued to 
avoid an alienation of S’s estate affecting their reversionary right made 
by his widow. J had not been heard of for eight or nine years, and there 
was no proof of his being alive. Held that his death might be presumed 
tinder the provisions of sec. 108, Act 1 of 1872, for the purposes of the suit, 
although, in a suit for the purpose of administering the estate, the Court 
might have to apply the Hindu law of succession prescribed when a per- 
son is missing and not dead. — 1 Al. 53. 

F, one of the heirs to tbo property of his parents (the family being 
Mabonicdans), was missing” when they died and subsequently when the 
other heirs to such property sued his daughter M for the {lossession of a 
portion of such property. M set up as a defence to the suit tliat her father 
was alive, and that during his lifetime the plaintiffs could not claim his 
share in such portion. Eeldhj Stdaut, C. J., and Spankik, J. — That the 
suit, being one to enforce a right of inheritance, must be governed by the 
Mahomedan law relating to a “ missing” person. Parmeshar Rai v. Bisb- 
«8har Singh (I. L. R., 1 Al. 53) distinguished. Held by Stijaet, C.J. — That 
according to Mahomedan law, ninety years not having elapsed from ¥*8 
birth, his share could not be claimed by the plaintiffs, but must remain iu 
■abeyance until the expiry of that period or his death was proved. Held by 
Pearson, J., and Spankib, J.— ThatF, being a “ missing” person when bis 
parents died, his daughter, according to that law, was not entitled to bold 
his share either as heir or trustee. — 2 Al. 625. 

109. When the question is whether per- 
f""® are partners, lamllord and tenant, or 
partners, landlord and ten. principal and agent, and it has been shown 

ant, principal and agent. have been acting as snch, the burden 

* iSce sec. 9, Aci XVI II. of Ji>72. 

H 64 
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of proviog that they do not stand, or have ceased to stand, to each other 
ia those relationships respectively, is on the person who affirms it. 

Notes. 

Where the relation of landlord and tenant is proved to have existed, it 
lies on the defendant in possession of the land to prove that the relation 
was put an end to at snob a period anterior to the suit as \\owId entitle the 
defendant to rely on his possession as adverse of the plaintiff for twelve 
years. Non-payment of rent for npwards of 12 years, and a grant of patta 
by Government to defendant for five years, do not, when Government 
claims no interest adverse to plaintiff, and plaintiff does not consent to de- 
fendant becoming tenant to Government, create any possession in defend- 
ant adverse to plaintiff. Kungo Lai Mundul w. Abdool Guffoor (I. L. K., 
4 Cal. 314) approved.-—!. L. R., 3 Madr. 118. 

no. When the question is whether any person is owner of any- 
Burden of proof as to thing of which he is shown to be in possession, 
ownership. the burden of proving that he is not the owner 

is pa the person who affirms that be is not the owner. 

Notes. 

Where a person is alleged to be in possession, not ns owner of the full 
proprietary right, but as mortgagee, the burden of proof of snoh qualified 
•ownership lies on tbi. party asserting it. Such a case falls witbiu ttie scope 
of sec. 110, Act I. of 1872.— 6N.-W. P. H. G. li., 36. 

The plaintiff sought to recover ytossession of certilin lands, alleging 
that he had been dispossessed. The defendants, who were in possession, 
alleged that, at an auction-sale, the plaintiff had bought the lands henanii 
for the defendants. Held that the burden of proving a prima facie chso, 
•that the land belonged to the plaintiff, was on him.— 1. L. R , 8 Cal. 759. 

The plaintiffs, averring that their ancestor had mortgaged three villa- 
ges to the ancestors of the defendants in 1842 for Rs. 2,500, pnttinsr the 
mortgagees into possession, sued to recover possession of 15 biswas of each 
village, asserting that the mortgage-debt hsd been redeemed from the usu- 
fruct. The defendants, admitting the proprietary title of the ancestor of 
the plaintiffs to the villages, alleged ns to 10 biswas of each village that 
they were sold to their ancestors in 1842 by him tor Rs. 1,250, and as to 
the other 10 biswas oi each village, that they were subsequently mortgag- 
ed to their anceslors h\ him for Rs. 14,000, borrowed by him from them for 
the purpose of defending a suit arising out of the previous sale, which .^um 
had not been satisfied from the usufruct. Held (Stdaht, C. J., dissenting) 
that the burden of proving the mortgage of the 10 biswas of each village 
of which the defendant alleged the sale lay on the plaintiffs. Per Stuart, 
C. J. contra. Held also (Stuart, C. J., and Turner, J., dissenting) that the 
plaintiffs, having failed to prove the averments on which their suit was 
based, wei^e not enthlcd to any relief in respect of that portion of the pro- 
peii^yin suit of which tho defendants admitted their po.«?8e8siou as raort- 
gi^ecs. Per Stvakt, C. J., and Turner, J., co»»fra.— 1 Al. 194. 

It is usually for the plaintiff who seeks ejectment to prove his tit!^*. 
But where he proves himself to have peaceably enjoyed possession for a 
considerable time, the person who has recently dispossessed him has to 
meet the presumption of law that the plaintiff’s possession indicates hia 
ownership. In a suit for possession of immoveable property and other re- 
liefs, it was proved that the plaintiff and his predeoessors in title had been 
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in undisturbed possession for thirty or forty years previous to his dispos* 
session by the defendant. The defendant alleged, but failed to prove, that 
the plaintiff had paid him rent as tenant-at-will of the premises. The 
lower Appellate Court, npon the hnding that the plaintiff’s possession was 
that of a licensee, modified the first Court’s decree, which had allowed the 
claim in full. Ileld, with reference to sec. 110 of the Evidence Act, that 
although in the first instance the burden of proring bis title was on the 
plaintiff, it was shifted by his proving long undisturbed possession ; that 
tho defendant’s failuro to prove the alleged payment of rent went far to 
prove that the plaintiff's possession was adverse ; and that the Court below, 
in acting upon the theory that such possession was that of a licensee, had 
wrongly set up for the defendant a defence which be had not set up for 
himself.— *12 Al. 46. 


111. Where there is a question as to the good faith of a trans- 
action between parties, one of whom stands to 
Xre pa” of active confidence, the 

ty iR in reluiiuu of aciivo burdeu of proving the good faith of the trans- 
cunfidonce. % ... • • £ 

action IS on the party who is in a position oi 

active confidence. 


Jlluslrations, 

(a.) The good faith of a sale by a client to an attorney is in question 
in a suit brought by the client. The burdeu of proving the go>d faith of 
the transsoiion is on the attorney. 

{b,} The good faith of a sale by a son just come of sge to a father is 
in question in a suit brought by the son. The burdeu of proving the good 
faith of the transaction is on the father. 

Notes. 


An insfrument executed by a wiiiow, after setting apart the rentnl of 
villages, belonging to her as her patrimony, to ch-fray the expenses of her 
ami her de<jt*a8ed husband’s tombs, gave to her niaiuiging agent, wlio wps 
her sole adviser, the management of the criflowrnenl in perpetuity, with 
the residue, after the above expenditure should have been nn4., for himself; 
so that a large surplus would have remained each year in his hands, and ha 
would have been the person substantially interested. Ileld, that this trans- 
action was wdthin the well recognised principle that every onus is thrown 
upon a person filling a fiduciary character towards another of showing con- 
clusively that ho has acted honestly, and bona fide, without infiuenoiiig the 
donor, who has acted independently of him. In a suit brought by the agent’s 
representative to have the gift enforced against the widow’s successor iu 
the estate, this burden had not, in the opinion of the Courts below, with 
which tlifir Lordships concurred, been sustained ; and it was held that the 
gift had been rightly set aside. — I. L. li., 18 Cal. 545. 

See I.L.R., 12 Al. 523, noted under sec. 39 of the Specific Belief Act. 

112. The fact that any person was born daring the contiouatioe 
. of a valid marriage between his mother aod 

Birth dunnjf marnajje i j . 

ooncludive proof of legiti- any man or within two hundred and eighty 
”*®*^y* days after its dissolution, the mother remaining 

uu married, shall be conclusive proof that h.e i.s the legitimate sou of that 
man, unless it can be shown that the parties ro txic marriage L«d no 
access to each other at any time when be cocH have been begotten. 
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113* A notification in the Gazette of India that any portion of 
Proof of cession of fcerri- British territory has been ceded to any Native 
torj. State, Prince, or Haler, shall be conclasive 

proof that a valid cession of such territory took place at the date men- 
tioned in such notification. 

Notes. 

The power to cede territory was not one of the powers to which the 
Secretary of State for India in Counoil snccoeded under Stat. 21 A 22 Vio. 
0. 106, when the Government of India was, by that Statute, transferred to 
Her Majesty, inasmuch >>^i snob a power was not possessed by the East 
India Company. The Indian Legislature cannot make, and the Crown 
cannot sanction, a law havinjf for its object the dismemberment of the 
State in times of place, as such a law must of necessity affect the authori- 
ty of Parliament, and those unwritten laws and coustitatiuns of the Unit- 
ed Kingdom of Great Britain and Ireland, whereon depends the allegiance 
of persons to the Grown of the United Kingdom. Sec. 113 of the Evidence 
Act (I of 1872) therefore, thongh not disallowed, is not protected by sec. 

24 of Stat. 24 A 25 Vic., c. 67, and the direction therein contained, that a 
notification in the Gazette of Indian that any portion of British territory has 
been ceded to any Native State, Prince, or Ruler, shall be conclusive proof 
that a valid cession of territory took place on the date mentioned in such 
notification, cannot be followed. — 10 Bom. H. G. R., (A. C.) 37. 

The Governor- General in Council, being precluded by the Act 24 and 

25 Vio., 0 . 67, see. 22, from legislating directly as to the sovereignty or do- 
minion of the Crown over any part of its territory in India, or as to the 
allegiance of British subjects, cannot, by any Legislative Act (e.g., by the 
** Evidence Act I of 1872/’ seo.^ 1 13), purporting to make a notification in 
the Government Gazette conclusive evidence of a oession of territory, ex- 
clude judicial enquiry as to the natore and lawfulness of that oession. — I. 
L. R., 1 Bom. 367. 

114* The Court may presume the existence of any fact which it 
Court may presume ex- thinks likely to have happened, regard being 
ittenoe of certain facts. had to the common course of natural events, 
human conduct, and public and private business, in their relation to 
the facts of the particular case. 

Illustrations, 

The Court may presume — 

(a.) That a man who is in possession of stolen goods soon after the 
theft is either the thief or has received the goods knowing them to be 
stolen, unless he can account for his possession ; 

(5.) That an accomplice is unworthy of credit, unless he is corroborat- 
ed in material particulars ; 

(e.) That a bill of exchange, accepted or endorsed, was accepted or 
endorsed for good oousideratioii ; 

(d.) That a thing or state of things which has been shown to be in 
existence within a period shorter than that within which sach things or 
state of things usually cease to exist, is still in existence ; 


* See for example, Gazette of India, 4ih January 1873, p. 2 . 
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(6.) That judicial and official acts have been regularly performed ; 

(/.) That the common course of basiness has been followed in parti- 
cular cases ; 

(g.) That evidence which could be and is not produced would, if pro- 
duced, be unfavourable to the person who withholds it ; 

(^.) That, if a man refuses to answer a question which he is not com- 
pelled to answer by law, the answer, if given, would be unfavourable to 
him ; 

(t.) That, when a documoot creating an obligation is in the hands of 
the obligor, the obligation has been discharged. 

But the Court shall also have regard to snoh facts as the following in 
considering whether such maxims do or do not apply to the partionlar case 
before it 

As to illnstration (a ) — A shop-keeper has in his till a marked rupee 
soon after it was stolen, and cannot account for its possession specifically, 
but is continually receiving rupees in the course of hia business : 

As to illustration (h) — A, a person of the highest character, is tried 
for causing a man’s death by an act of negligence in arranging certain 
machinery. B, a person of eqnally good character, who also took part in 
the arrangement, describes precisely what was done, and admits and ex- 
plains the common carelessness of A and himself : 

As to illustration (6)— A crime is committed by several persons. A, B, 
and C, three of the criminals, are oaptnred on the spot, and kept apart 
from each other. Each gives an account of the crime implicating D, and 
the accounts corroborate each other in such a manner as to render previons 
concert highly improbable ; 

As to illnstration (c) — A, the drawer of a bill of exchange, was a man 
of business. B, the acceptor, was a young and ignorant person, comple- 
tely under A’s influence : 

As to illustration (d) — It. is proved that a river ran in a certain course 
five years Ago, but it is known chat there have been floods since that time 
which might change its course ; 

As to illustration (e) — A judicial act, the regularity of which is in 
question, was performed under exceptional circumstances ; 

As to illustration ( / ) — The question is, whether a letter was received. 
It is shown to have been posted, but the usual course of the post was in- 
terrupted by disturbances. 

A 8 to illustration (^) — A man refuses to produce a document which 
wonld bear on a contract of small importance on which he is sued, but 
which might also injure the feelings and reputation of his family : 

As to illnstration (h)~<A man refuses to answer a question which he 
is not compelled by law to answer, but the answer to it might cause loss to 
him in matters unconnected with the matter in relation to which it is 
asked : 

As to illustration (t)— A bond is in possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 

Note. 

See 11 Bom. H. 0. R., (A. Or.) 196, noted under sec. 30; I. L, R., 7 
Al. 738, noted under sec. 63 ; 9 Al. 366, noted under see. 16. 
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CHAFTEB VIII. 

Estoppel. 

115* When one person has, by hia declaration, act, or omission, 
iutetitionally caused or permitted another per- 
Eitoppel. believe a thing to be true, and to act 

upon such belief, neither he nor his representative shall be allowed, in 
any suit or proceeding between himself and such person or his repre* 
sentative, to deny the truth of that thing. 

Illustration, 

A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time of the sale, be had no title. He 
must not be allowed to prove his want of titlo. 

Notes. 

In a suit for rent brought against an Ijaradar by a person claiming to 
be the darpatnidar of certain property, the defendant resisted the claim 
upon the ground that another person was the real owner of the darpatni, 
and this person whs made a co-defendant, and intervened for the purpose of 
supporting his title to the rent. It appeared that in the year 1259, A pur- 
chased the darpatni estate, and sold it in 1265 to his wife B and son 0. 
Afterwards A successfully resisted a suit for rent brought against him by 
the present plaintiif as superior landlord, on the ground that he had parted 
with bis interest in the estate to li and 0. The plaintiff then sued B and 
C for the rent, and obtained a decree, under which the darpatni was sold 
to him. He now sued the Ijaradar, The intervening defendant contended 
that A had mortgaged the property to him, and that such proceedings had 
been taken on the mortgage that ho was entitled in A’s right to the rent 
of the property as the owner of it. Held that the intervening defendant 
could take no bettor title than A himself ; and that as A had directly in- 
duced the plaintiff to believe that lie had sold the property absolutely to 
B and C, and had led him to bring a suit against them fur the rent, and 
under the decree obtained in that suit to purchase their interest in the pro- 
perty, the intervening defendant could not set up a claim to the rent in the 
present suit as against plaintifE. — I. L. R.,4 Cal. 783, 

Sec. 115 of the Evidence Act, %vhich contemplates a person, “ by his 
declaration, act, or omission, intentionally causing or permitting another 
person to believe a thing to be true, and to act on that belief,” in which 
case he cannot ** deny the truth of tho thing,” refers to the belief in a fact, 
and not in a possession of law. — 7 Cal. 594. 

A purchase by a mortagee, at a sale in execution of a decree upon his 
morigago of the right, title, and interest of the mortgagor, who has been 
estopped from asserting a title to the property as against certain par- 
ties, does not place such mortgagee in a hotter position as regards the 
estoppel. A suit fur re^it by a aemiiidar and patnidar against a darpntni- 
dar was defeated by the defence oi the latter that, he had uonvejed hia in- 
terest to others, against whom the former afterwards obtained a decree, 
and brought the darpatni to sale in execution, baying their right, title, 
and interest therein himself. From the darpatnidar, who had thus dis- 
claimed title, a third party claimed to be mortgagee, and set up a decree on 
his mortgage, followed by a purchase of the tenure at a sale in execution. 
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He was tberenpon allowed to intervene in a suit for rent brought by tbs 
zemindar and patnidar a^ainat an ijaradar of landa within tbe darpatni 
estate. Held that, notwithstandinjof thi« pnrchnso, the intervening mort- 
gagee was boand by the estoppel arising^ out. of the inortgfagor’s disulaimer 
of title in the suit above raentioned. — 0 Cul. 2d5. 

Such poft-sossion and use of a trade-mark in one niarket ns to consti- 
tute a right in it, establishes in the owner thereof an exeliisive right to 
that trade-mark in another markets, nlrhoutrh tl»e owner inny not iinve 
used it in such markets. To constitnto a in irk a tmdo-mark it muHt have 
been adopted as a symbol devised to di>rmguiMli a fmvtieiiifu- class of goods 
as the goods of that class manufactun‘d or seU><’i*!d by a ]mrtiouI«r manu- 
facturer or mercliaiit.. Where the plaint ills by tlieir conduct led the de- 
fendant to believe that tiiey claimed no l ight lo a certain trade-mark, and 
that it was open to the defendant to adopt it us bis own. and the dehind- 
antdid adopt it, and by bis industry sc» iircd a wide popularity for it iu 
the Indian market that the plaintiffs were t stooped from denying 

the defendant’s right to use the trado-nmrk in the Indian market.— 8 
Madr. 149. 

A Hindu widow, professing to have antliority from her husband to do 
80 , took the second defendant in adoption, brouglit him up as her adopted 
Bon, nnd permitted him to perform the iutieral ceremonies of her husband. 
Land to which she otherwise would have been entitled was attached in exe- 
cation of a decree against defendant No. 2. iSho now sued to release the 
attachment, alleging the adoption was bad, as having been nnauthorised : 
— Held, that the plaintiff was estopped from raising this eontentioD. — *15 
Madr. 480. 

The plaintiff sued to realise his security under a mortgage executed to 
liim by defendant No. 1, by sale of the mortgage premise.R which were in 
the possession of defendants Nos. 2 and 8. It af)peared that the plaintiff 
had previously attached and brought to sale the mortgage premises in exe- 
cation of a decree against defendant No. 1, and that the other defendants 
had purchased at the Court sale, without not i(?e of the plaintiff’s mortgage, 
which was not referred to in the attachment lists or sale certificates : — 
Held, that the plaintiff was estopped from setting up his present claim.-— 
15 Madr. 303. 

D, who was the natural brother of H, but had been adopted info an- 
other family, on the one part, and Goii the other part, referred to arbitra- 
tion a dispute between them concerning the sui’cessiou to the cstiite of S, 
the father of D and H. H, having been born deaf and dumb, was under 
Hindu law, incapable or inheriring his father’s estate, and ho was not a 
party to the arbitration-proceedings. The award, to which G, after it was 
made, expressed his assent in writing, declared that H was the heir to his 
father’s estate. Held (Spankie, J., dissenting), in a suit by H against Gfor 
possession of a portion of bis father’s estate, tliat the plaintiff, not being a 
f>arty to the award, was not bound thereby, and, not being bound thereby, 
could not claim to take any advantage tbeiefrom ; that the award could 
not confer on him a right which he did not possess by law, nor could it con- 
stitute evidence of a right which the law disallowed ; that the assf^nt of the 
defendant to the award could not convey to the plaintiff a right of inheri- 
tance which did not devolve on him by law ; that it could not bo contended 
that the defendant had made a gift of the property to the plaintiff, inas- 
much as it had been adjudged by the award that the property did not be- 
long to the defendant ; that the defendant by his assent to the award was 
not estopped from questioning the plaintiff’s right of inheritance by the 
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proriflionsof seo. 115 of Act I of 1872 ; and that, under these oironmstancea 
the plaintiff could not snooeed in his suit. — 2 Al. 809. 

A decree holder at a sale in ezeontion of his decree purchased a 
aemindari share belonging to his judgment-debtors. Afterwards, in ezecu- 
tion of a subsequent decree held by another person, the same with other 
property was given put up for sale. Prior to the sale, the subsequent 
decree-holder applied to the officer conducting it, stating the fact of the 
sale and purchase under the previous decree, and requesting that the sale 
should be confined to a portion of the judgment-debtors* interest which had 
not been already sold. This application was disallowed, and the whole in- 
terest of the judgment debtors put up for sale and the prior decree-holder, 
who was present, made a bid. Ulr.imately however, a portion of the pro* 
perty was withdrawn, and the remainder only was sold, including part of 
the property sold in execution of the prior decree. The prior decree-holder 
did not bid again. Afterwards the prior decree-holder brought a suit for a 
declaration that the share which ho had purchased at the sale in ezecutioik 
of his decree was not affected by the auction sale in execution of the subse- 
quent decree. Held that the plaintiff was not estopped from claiming such 
a declaration by his conduct in bidding at the sale at which the defend- 
ant had purchased, inasmuch as it could not be said that by bidding he 
meant to qbow that he had no title to the property or had waived hta title, 
or that ho had en '.ouraged the defendant to purchase, or had power to 
forbid the sale. Rsi Seeta Ram v. Kishun Dass, Mc-Connell r. Mayer, 
Agrawal Singh v. Foujdar Singh and E. Solano v. Ram Lall distinguished. 
-.9 Al. 413. 


See I. L. R., 14 Bom. 312, noted under sec. 31 ; 14 Cal. 401, noted 
under Art. 118 of the Limitation Act ; 11 Al. 386, noted under sec. 93 of 
the Transfer of Property Act. 

116* No tenant of icnmoveable property, or person claiming 
through such tenant, shall, during the continu- 
Sstoppel of tenant , tenaiKjy, be permitted to deny that 

the landlord of such tenant had, at the beginning of the tenancy, a 
title to snch immoveable property; and no person who came npoa 
and of lioenwe of person ^^7 immoveable property by the license of the 
In poMeeaion. person in possession thereof shall be permitted 

to deny that such person had a title to such possession at the time 
when such license was given. 


Notes. 

A, a ryot being in possession of a certain holding, executed a hahuliat 
regarding this holding in favour of B, (who claimed the land, in which the 
holding was included, under a derivative title from the last owner), and 
paid rent to B thereunder : — EM, that A was not estopped from disputing 
B*b title. The words **at the beginning of the tenancy** in sec. 116 only apply 
to eases in which tenants are put into possession of the tenancy by the 
person to whom they have attorned and not to cases in which the tenants 
have previously been in possession. — 1. L. R., 11 Cal. 519. 

Seo. 116 of the Evidence Act does not debar one who has once been a 
tenant from contending that the title of his landlord has been lost, or that 
bis tenancy has determined. It precludes him only during the continu- 
anoe of the tenancy from oontendiug that his landlord had no title at the 
commtQcement of the tenanoy.— 2 Madr. 226. 
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The plaintiff, who was holder of a ioarg in Ganara, demised adjacent 
waste land to one who brought it into cahivation and remained in ooonpa- 
tion for two years. The laud was not assessed to revenne in the name of 
either of these persons. At the end of two years the tenant let into ooou* 
pation a sab-tenant who sabseqnently assigned bis right to the defendant, 
the holder of a neighbouring warg. The defendant obtained apaffa for the 
land from the re^euao authorities. In a suit by plaiutiff to eject the de* 
fendant : Beld^ (1) that the defendant was not estopped from setting up a 
title adverse to the plaintiff and that his possession became adverse when 
thepaita was granted to him ; (2) that the plaintiff was not entitled to eject 
the defendant — 12 Madr. 422. 

117* No acceptor of a bill of exchange shall be permitted to 

„ ^ ^ , deny that the drawer had authority to draw 

Estopp.*! of acceptor of ^ . n u -i 

bill of exchange, bailee, or such 01 U or to endorse It ; nor shall any bailee 

iicenaee. qp licensee be permitted to deny that his 

bailor or licensor had, at the time when the bailment or license oom- 

menced, authority to make such baliment or grant such license. 

Explanation 1 . — The acceptor of a bill of exchauge may deny that 
the bill was really drawn by the person by whom it purports to have 
been drawn. 

Explanation 2 . — If a bailee delivers the goods bailed to a person 
other than the bailor, ke may prove that such person bad a rigbt> to 
them as against the bailor. 


CHAFTEB IX. 


Of W 1 TNE 88 B 8 . 


118* All persons shall be competent to testify nnless the Court 
considers that they are prevented from uo« 
Who may testify. derstanding the questions put to them, or from 

giving rational answers to those questions, by tender years, extreme 
old age, disease, whether of body or mind, or any other cause of the 
same kind. 


Explanation , — A lunatic is not incompetent to testify, nnless he 
is prevented by his lunacy from nuderstaudiug the questions put to 
him, and giving rational answers to them. 

Notes. 

The accused was charged with throwing B and C down a well. She 
was charged with the murder of B under sec. 302 of the Penal Code, and 
on that charge she was tried and acquitted. Thereupon the Joint Magis- 
trate, without holding any further preliminary enquiry, committed her on 
a charge under sec. 307 of attempting to mnrder C. The only eye witness 
of the offence, according to the Sessions Jndge, was a child, and as she 
did not understanding the nature of an oath or solemn affirmation, her 
evidence was taken on simple affirmation. The jury found the prisoner 
guilty, and she was sentenced to ten years* transportation. Held that the 
omission to administer either an oath or solemn affirmation, although 
knowingly made, did not render the child’s evidence inadmissible. Held 
aJso that the omission by the Joiat*Magistrate to hold a preUminaiy in* 
II 65 
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qnirj on tiie oHltrge under seo. 307 being an irregularity which prejadioed 
the prisoner in her defence, the proceedings should be quashed, and a new 
^rial held. — 14 B. L. B., 5A 


Daring the course of a police investigation into a case of houRe-breaking 
and theft, several persons were arrested, one of whom, named Han, made 
certain disclosures to the police, and pointed out several honses which had 
been broken into by bis accomplices^ Thereupon the police discharged him, 
and made him a witness. At the trial he give evidence against his aooom- 
plioes,. who were all convicted. Held, that the evidence of Hari was admis- 
sible under sec. 118 of the Indian Evidence Act, though he had been ille- 
gally discharged by the police. Held, also, that by the word accused" in 
sec. 342 of the Code of Criminal Procedure (Act X of 1882) is meant a per- 
son over whom the Magistrate or other Court is exercising jurisdiction. — 
1. L. B., 16 Bom. 661. 

K and B were accused of being concerned in the same offence. K was 
first apprehended, and the Magistrate inquired into the charge against 
him, and committed him for trial, but the Court of Session acquitted E. 
The Local Government preferred an appeal against his acquittal, and the 
Magistrate arrested him with as view to his detention in custody until such 
appeal was determined. While K was so detained, the Magistrate inquir- 
ed into the charge against B, who had meanwhile been arrested, and made 
TSL a witness for the prosecution, and committed B for ti ial. K’s evidence 
was taken on B’s trial. Held per Stuart, G. J. (Spankie, J., doubting), that 
K's arrest was lawful, and that his evidence was admissible against B. 
Held per Spakkib, J., that, aRSumiug that the Magistrate looked on K as 
an accused person, and his arrest was lawful, the Magistrate should not 
have examined him as a witness against B, and that, assuming that K’s 
arrest was unlawful, and that, when he made his statements, he was a free 
man, his evidence, if admissible, was not evidence on which a Court should 
place much reliance. — 2 Al. 386. 

The competency of a persop to testify as a witness is a condition pre- 
cedent to the administration to him of an oath or affirmation, and is a ques- 
tion distinct from that of his credibility when he has been sworn or has 
been affirmed. In determining the question of competency, the Court 
under seo. 118 of the Evidence Act, has not to enter into inquiries as to 
the witnesses religions belief, or as to his knowledge of the consequences 
of falsehood in this world or the next. It has to ascertain, in the best way 
it can, whether, from the extent of his intellectual capacity and under- 
standing, he is able to give a rational account of what he has seen or heard 
or done on a particular occasion. If a person of tender years or of very 
advanced age can satisfy these requirements, his competency as a witness 
is established. — 11 Al. 183. 


119. 

Damb witnesses. 


A witness who is unable to speak may give his evidence in 
any other manner in which be can make it 
intelligiblei as by writing or by signs ; but such 
writing must be written and the signs made in open Court. Evidence 
80 ^ven shall be deemed to be oral evidence. 

farts., to dvn«,ft,.nd 120- In all oivil proceeding, the parties 

iWr wives or bosbnnds. to the suit, and the bnsband or wife of any 
party to the anit, ahall bo competent vitnossea. 
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In criminal proceedings against any person, the hasband or iprife o| 
aach person, respectively^ shall be a competent witness. 

121- No Jndge or Magistrate shalU except upon the special 

_ ^ ^ . order of some Court to which he is subordinate. 

Jodgea oad Mttsristrates. , . t. 

be compelled to answer any questions as to bis 

own conduct in Court as each Judge or Magistrate, or as to anything 
whioh came to his knowledge in Court as such Judge or Magistrate ; 
but he may be examined as to other matters which occurred in his pre- 
sence whilst be was so acting. 

Illustrations. 

(a.) A, on his trail before the Court of Session, says that a deposition 
was improperly taken by B, the Magistrate. B cannot be compelled to 
answer questions as to this, except upon the special order of a superior 
or Court. 

(5.) A is accused before the Court of Session of having given false eri- 
dence before B, a Magistrate. B cannot be asked what A said, except npon 
the special order of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder 
a police-officer whilst on his trial before B, a Sessions Judge. B may bo 
examined as to what occurred. 

Note. 

A Sessions Judge, finding in the course of a trial, as regards 'the 
examination of the accused person taken by the committing Subordinate 
Magistrate, that the provisions of sec. 346 of Act X of 1872 had not boon 
fully complied with, summoned the committing Magistrate, and took his 
evidence that the accused person duly made the statement recorded. The 
Magistrate of the District objected to this proceeding of the Sessions Judge, 
contending that it was ^^contrary to law.’* The Sessions Judge referred 
the question, whether or not his proceeding was contrary to law, to the 
High Court. Per Stcakt, C. J., Pearson, J., Oldfield, J., and Straight, 
J. — That the privilege given by sec. 121 of Act 1 of 1872 is the privilege 
of the witness, i. e., of the Judge or Magistrate of whom the question is 
asked ; if he waives such privilege, or does not object to answer such ques- 
tion, it docs not lie in the mouth of any other person to assert the privilege ; 
the reference, the objection not having been taken by the Subordinate 
Magistrate, but by the Magistrate of the District, should Ijo answered ac- 
cordingly. Per Spankie, J. — That a Sessions Judge, while trying a case, 
cannot compel a committing Magistrate to answer questions as to his own 
conduct in Court as such Magistrate. — 1. L. R., 3 Ai. 573. 

122* No person who is or baa been married sball be compelled 

Communicattons during to disclose any communication made to him 
marriage. during marriage by any person to whom he is 

or has been married ; nor shall he be permitted to disclose any such 
communication, unless the person who made it, or his representative 
in interest, consents, except in suits between married persons, or pro. 
ceedings in which one married person is prosecated for any crime com- 
mitted against the other. 

Evidence as to affairs of 123* No one shall be permitted to give 

any evidence derived from ftnpabliahed official 
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records relaiiog to any affairs of State, except with the permission of 
the officer at the head of the department concerned, who shall give or 
withhold snob permission as he thinks fit. 

124* No public officer shall be compelled to disclose communi. 

„ . , . cations made to him in official confidence, when 

OflBioifil oommaDicatioDB. « i . 

be considers that the pnblic interests would 

suffer by the disclosure. 

125* No Magistrate or police-officer shall be compelled to say 
Information aa to com- Whence he got any information as to the oom- 
miffiion of otfencei. mission of any offence, and no revenue-officer 

shall be compelled to say whence he got any iuformatiou as to the 
commission of any offence against the public revenue. 

£Ia!planation.—**Revenue offcer” in this section means any officer 
employed in or about the business of any branch of the public 
revenue* 

126* No barrister, attorney, pleader, or vakil, shall, at any time 
ProfaMional communi- permitted, unless with his client’s express 
cations. consent, to disclose any communication made 

to him in the course and for the purpose of his employment as snch 
barrister, pleader, attorney, or vakil, by or on behalf of his client, or 
to state the conteotB or condition of any docnment with which he has 
become acquainted in the course and for the purpose of his professional 
employment, or to disclose any advice given by him to his client in 
the course and for the purpose of such employment ; 

Provided that nothing in this section shall protect from dis- 
oloanre— 

(1) Any snch communication made in furtheranoe of any illegal 
purpose ; 

(2) Any fact observed by any barrister, pleader, attorney, or vakil, 
in the course of his employment as snch, showing that any crime or 
fraud has been committed since the commencement of his employment. 

It is immat.erial whether the attention of such barrister, pleader, 
attorney, or vakil, was or was not directed to snch fact by or on behalf 
of bis client. 

£fl 9 ipfanafiora.— The obligation stated in this section continues after 
(the employment has ceased. 

. Illu$trat%om. 

(a.) A, a client, says to B, an attorney, have committed forgery ^ and 
I wish you to defend me.* 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(&.) A, a client, says to B, an attorney, *I wish to obtain possession of 
property by the use of a forged deed, on which I request yon to sue. 

* 8ttbftiiutedN9y Act III. of 1187 for the section oiiginally enacted. 
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This oommunication, being made in f arfcheranoe of a oriminal purpose, 
is not protected from disclosnre. 

(c.) A, being charged with embesElement, retains B, an attorney, to 
defend him. In the coarse of the proceedings, B observes that an entry 
has been made in A’s account-book, charging A with the sum said to have 
b^n embezzled, which entry was not in the book at the commencement of 
his employment. 

This being a fact observed by B in the coarse of his employment, show* 
ing that a fraud has been committed since the oommenoement of the pro* 
oeedings, it is not protected from disclosure. 

Note. 

To be privileged under sec. 126 of the Evidence Act (I of 1872,) a 
communication by a party to his attorney must be of a confidential or pri- 
vate nature. When defendants at an interview, at which the plaintiff was 
present, admitted their partnership to their attorney, who was then also 
acting as attorney for the plaintiff : — JOTeld, that the attorney was not pre- 
cluded by sec. 126 of the Evidence Act (1 of 1872) from giving evidence 
of this admission to him; Ist, because the defendants* statements, having 
been made in presence and hearing of the plaintiff, could not be regarded 
as confidential or private ; 2nd, because those statements did not appear to 
have been made to the attorney exclusively in his character of attorney for 
the defendants, but to have been addressed to him also as attorney for the 
plaintiff. — 1. L. R., 3 Bom. 91. 

127- provisions of section 126 shall apply to interpreters, 
Saction 196 to apply to clerks or servants of barristers, plea* 

interpretera, 4c. ders, attorneys, and vakils. 

128* If any party to a suit gives evidence therein at his own 
Privilege not waived by instance or otherwise, be shall not be deemed 
volunteering evidence. to have consented thereby to each disclosnre 
as is mentioned in section 126 ; and if any party to a suitor proceed- 
ing calls any such barrister, pleader, attorney, or vakil as a witness, 
he shall be deemed to have consented to such disclosure only if he 
questions such barrister, attorney, or vakil on matters which, bat for 
socb question, he would not be at liberty to disclose. 

129* No one shall be compelled to disclose to the Court any 
ConBdential commanica- confidential communication which has taken 
tions with legal adviaera. place between him and bis legal professional 
adviser, unless he offers himself as a witness, in which case he may 
be compelled to disclose any such communicatious as may appear to the 
Court necessary to be known in order to explain any evidence which 
he haa given, but no others. 

130* No witness who is not a party to a suit shall be compelled 
PmdnoUon of otio-deed. “> produce hiB titl^eeds to any property, or 
of witaoM not a party. any docnment in virtue of which he bolds any 
property as pledgee or mortgagee, or any document the production of 
which might tend to criminate him, unless he haa agreed in writing to 
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prodaoe thw with the perfioo fieeking the prodactionof each deeds^ or 
aoine pereoD throaj^h whom he claims. 

131* No ODo shall be compelled to produce docameotis in his 
possession which any other person wonld be 
whfoh.noAefpfwiTbSt" entitled to refuse to produce if they were in 
ins poiseMiioniOODld refuse possei^ioD, unless such laat-mentiuned per- 
to produce. consents to their production. 

132. A witness shall not be excused from answering any question as 

^ to any matter relevant to the matter in issue 

WitncM not excused from ^ , . . . , 

answerintr on aronud that ID any Suit or in any civil or criminal proceed - 

anawer will criminate. upon the ground that the answer to such 

qaestion will criminate, or may tend, directly or indirectly, to criminate 
snob witness, or that it will expose, or tend, directly or indirectly, to 
expose, snob witness to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be com- 
pelled to give, shall snbject him to any arrest 
Proviso. prosecution, or be proved against him in any 

criminal proceeding, except a prosecution for giving false evidence by 
such answer. 

Notes. 

In a Small Cause suit under ch. xxxix. of the Code of Civil Procedure 
on a promissory note, which was alleged to have been executed jointly by 
O and his son V. V filed an affidavit, in order to obtain leave to defend the 
suit, and, having obtained leave to defend, gave evidence at the trial on bis 
.own behalf. On a subsequent trial of Y for forgery of his father's sigua- 
ture to the same promissory note, the affidavit and deposition of Y in the 
Small Cause suit wore admitted as evidence agaios;t Y. Held by Turner, 
C. J., Inmbs and Kinorrslbt, JJ., that both the affidavit and the deposi- 
tion were properly admitted. By Kehnah and Muttusami Attar, JJ., that 
the affidavit was properly admitted, but not the deposition. Per Turner, 
C. J., Innes and Kinderslet, JJ. — Where an accused person has made a 
statement on oath voluntarily and without compulsion on tbo part of the 
Court to which the statement is made, such a statement, if relevant, may 
.be used against him on his trial on a criminal charge. If a witness does 
not desire to have his answers used against him on a subsequent criminal 
charge, he must object to answer, although he may know before hand that 
such objection, if the answer is relevant, is perfectly futile, so far as his 
duty to answer is oonoerned, and must be overruled. — I.L.H., 3 Madr. 271. 

See I. L. B., 15 Madr, 63 noted under sec. 80. 


133* An accomplice shall be a competent witness against an ac- 
cused person ; and a conviction is not illegal 
eomp ice. merely because it proceeds upon the uncorro- 

borated testimony of an accomplice. 


Notes. 

Observations on the necessity of requiring corroboration, in material 
partioulars, of the evidenoe of an accomplice. Empress u. Bam Saran re- 
ferred to.—I. L. B., 8 Al. 120. 
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Criminal Courts dealing with an approver's evidenoe in a case where 
several persons are charged should require corroboration of his statements 
in respect of the identity of each of the iudividnals aooused. Queen 
Empress v. Earn Saran, Queen-Empress v, Kure and Reg v. Mullians re- 
ferred to. 

A, B, M, E and N were tried together on a charge under see. 460 of 
the Penal Code. The principle evidence against all of them was that of an 
approver. Against A, B and M there was the further evidence that they 
produced certain portions of the property stolen on the night of the crime 
from the house where the crime was committed. With regard to R., it was 
proved that he was present wheu B pointed out the place where some of 
the property was dug up, but he did not appear to have said anything or 
given any directions about it :—Heldf with reference to A, B and H, that 
it could not be said that their recent possession of part of the stolen pro- 
perty, so soon after it had beeu stolon, was not such corroboration of the 
approver's evidence of their participation in the crime as entitled the Court 
to act upon his story in regard to those particular persons : — Held that, in- 
asmuch as there was no sufficient material to warrant the inference of 
guilty knowledge on R*8 part, and, with regard to N, no property was found 
with him or produced through his instrumentality, both R and N ought to 
have been acquitted. — 8 Al. 509. 

See 10 B. L. R., 455, noted under sec. 30 ; 11 Bom. H. C. R., (A. Cr.) 
196, noted under sec. 30. 


Rumber of witnesses. 


134* No particular number of witnesses 
shall in any case be required for the proof of 
any fact. 


CHAPTER X. 

Of the Examination of Witnesses. 

135* The order in which witnesses are produced and examined 
Order of prodnetion and shall be regulated by the law and practice for 
examination of witnesses. the time being relating to civil and criminal 
procedure respectively, and, in the absence of any such law, by the 
discretion of the Court. 

136. When either party proposes to give evidence of any fact, 

Jadjre to decide as to ad- ^ *^^® proposing to give 

mtssibility of evidence. the evidence in what manner the alleged fact 
if proved, wonld be relevant ; and the Judge shall admit the evidence, 
if he thinks that the fact, if proved, would be relevant, and not other- 
wise. 

If the fact proposed to be proved is one of which evidence is ad- 
missible only npon proof of some other fact, such last-mentioned fact 
must be proved before evidence is given of the fact first mentioned, 
unless the party nndertakes to give proof of snch fact, and the 'Court 
is satisfied with sneh undertaking. 

If the relevancy of one alleged fact depends npon another alleged 
fact being first proved, the Judge may, in bia diacretion, either per- 
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ing A's moiire for the assaalt, and evidence may be given of it, though no 
other evidence is given about the letter. 

145* A witness may be cross-examined as to previous statements 

Oro«-exan.ination aa to « writing, or reduced into writ- 

previouB Btateuienta in ing, and relevant to matters in question, with- 
out such writing being shown to him, or being 
proved ; bnt, if it is intended to contradict him by the writing,^ bis at-* 
eution must, before the writing can be proved, be called to those parts 
of it which are to be used for the purpose of contradicting him. 

146- When a witness is cross-examined, he may, in addition to 
Qaeitiona lawful in orois. the questions hereinbefore referred to, be asked 

examination. any questions which tend— 

(1) to test his veracity ; 

(2) to discover who he is, and what is his position in life, or 

(3) to shake his credit by injuring his character, although the 
answer to such qnestions might tend directly or indirectly to crimi- 
nate him, or might expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

147- If any snob question relates to a matter relevant to the suit 
When witneea to be com- or proceeding, the provisions of section 182 

polled to answer. shall apply thereto. 

148. If any such question relates to a matter hot relevant to the 
snit or proceeding, except in So far as it affects 
quMtton !*aU®b^*i>rke*d“ the credit of the witness by injuring his char- 
and when witness compel- aoter, the Court shall decide whether or not 
led to answers witness shall be compelled to answer it, 

and may, if it thinks fit, warn the witness that he is not obliged to an- 
swer it. In exercising its discretion, the Conrt shall have regard to 
the following oonsiderations 

(I.) Snch questions are proper if they are of snob nature that the 
truth of the imputation oonveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness on the matter 
to which he testifies : 

(2.) Snob questions are improper if the imputation which they 
eoBvey relates to matters so remote in time, or of snob a character, that 
the truth of the imputation would not affeot, or would affect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(8.) Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witnesa’i 
character and the importance of his evidence : 


* This applies to place dianea See see. 178, Act XX., 1882. 
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(4.) The Goart tnay^ if it sees fit, the dra^, from the witnesa’a re- 
fasal to answer, the inference that the answer, if given, wonld be an- 
favonrable. ' 

149* No snob question as is referred to in section 148 ought to 

Qaertion not to bauked, P®™®/* asking it haa rea- 

withoat. roMonabie g r o > sonable grounds for thinking that the imputa- 
tion whioh it conveys is ii^ell*founded. 

lUusirations, 

(a.) A barrister is instructed by an attorney or vakil that an import” 
ant witness is dakait. This is a reasonable ground for asking the wit* 
ness whether he is a dakait 

(6.) A pleader is informed by a person in Coart that an important 
witness is a dakait. The informant, on being questioned by the pleader, 
gives satisfactory reasons for his statement. This is a reasonable ground 
for asking the witness whether he is a dakait. 

(c.) A witness, of whom nothing whatever is known, is asked at ran- 
dom whether he is a dakait. There are here no reasonable grounds for the 
question. 

(i.) A witness, of whom nothing whatever is known, being question- 
ed as to bis mode of life and means of living, gives unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakait. 

150* 1^ Court is of opinion that any snch question was ask- 

, ed withont reasonable gronnds, it may, if it 
““y pleader, vakil, op 

ed without reasonable attorney, report the circumstances of the case 
grounds. High Court or other authority to which 

such barrister, pleader, vakil, or attorney, is subject in the exercise of 
his profession. 

151. The Court may forbid any questions or inquiries which it 
Indecent and Bcaadatou. regards as indecent or Bcandalous, although 

questions. such questions or inquiries may have some be- 

aring on the questions before the Court, unless they relate to facts in 
issue, or to matters necessary to be known in order to determine 
whether or not the facts in issue existed. 

152. The Court shall forbid any question whioh appears to it to 
Qnestions intended to be intended to insnlt or annoy, or whicb, 

insult or annoy, though proper in itself, appears to the Conrt 

needlessly offensive in form. 

153« When a witness has been asked, and has answered, any 

Baolodea M evidence to “ relevant to the inquiry only 

contradiot answers toques- in SO far as it tends to shake bis credit by 
tioas testing veracity. injuring bis character, no evidence shall be 
given to contradict him ; but, if he answers falsely,, he may afterwards 
be charged with giving false evidence. 
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Exception 7. — If a witDeat is asked, whetber he has been pre« 
▼ionsly convicted of any crime, and denies it, evidence may be given 
of bis previous conviction. r 

Exception 2»—ll a witness is asked any question tending to im* 
peach his impartiality, and answers it by denying the facts suggested, 
he may be contradicted. 

» Ithutfatume. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in (a former transaction, he had not 
made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(6.) A witness is asked whether he was not dismissed from a situation 
for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(o.) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. Ho 
denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The Evidence is admissible, not as contradicting A on a fact which 
affects his credit, but as contradicting the alleged fact that B was seen on 
the day in question in Lahore. 

In each of these oases the witness might, if his denial was false he 
charged with giving false evidence. ^ 

(d.) A is asked whether his family has not had a blood-feud with the 
family of B, against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the ques- 
tion tends to impeach his impartiality. 


Note. 

See 11 Bom. H. C. R., (A. Cr.) 166, noted under 
C. B., (A. Cr.) 90, noted under sec. 11. 


sec. 6 ; 11 Bom. H.. 


154. The Court may, in its discretion, permit the person who- 
Qneition by party to hii Calls a witness to put any questions to him 
ownwitnen. which might be put in cross-examination by 

the adverse party. 

Note. 

The mere fact that at a Sessions trial a witness tells a different story 
from that told by him before the Magistrate does not necessarily make 
him hostile. The proper inference to be drawn from contradictions going 
to the whole texture of the story is not that the witness is hostile to thia 
side or to that, but that the witness is one who ought not to be believed 
unless supported by other satisfactory evidence.— I. L. R., 13 Cal. 53. 

155* The credit of a witness may be impeached in the following 
impeaohing credit of wit- hy the adverse party, or, with the consent 

of the Court, by the party who calls him 
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(1.) By the evidence of persons who testify that they^ from their 
knowledge of the witness, believe him to be nnworthy of credit ; 

(2.) By proof that the witness has been bribed, or has accepted* 
to offer of a bribe, or has received any other corrnpt indncement to 
give his evidence ; 

(3.) By proof of former statements inconsistent with any part of 
his evidence which is liable to be contradicted ; 

(4.) When a man is proseonted for rape or an attempt to ra- 
vish, it may be shown that the proseontrix was of generally immoral 
character. 

Explanation . — A witness declaring another witness to be nn- 
worthy of credit may not, upon his examination-in-ohief, give reasons 
for his belief, but he may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, thongh, if they 
are false, he may afterwards be charged with giving false evidence. 

lUustrationB, 

(a.) A saes B for the price of goods sold and delivered to B. 

C says that he delivered the g^s to B. 

Evidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B. 

The evidence is admissible. 

(&.) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound' 
of which he died. 

Evidence is offered to show that, on a preivous occasion, 0 said that 
the wonnd was not given by A or in his presence. 

The evidence is admissible. 

Ifotes. 

In a suit by one K claiming (inter alia) a share in a business as heiress 
of A her father, the defendant pleading limitation, E, before the close of 
her case, put in evidence an entry in a l^ran to shew that she was bom in 
1279, and in the cross-examination of M, a witness for the defence, put to 
him a letter purpoting to have been written by A to M, supporting E’s case. 
Upon M denying the genuineness of the Koran, and of certain words in the 
letter, it was proposed on behalf of K to give evidence in reply shewing 
that M lu^ made statements to an attorney before the case inconsistent 
with his evidence, both as to the Koran and the letter. Held, that evidenoe 
might be given in reply as regards the Koran but not as regards the letter ; 
no substantive evidence having been given as to the latter before the close 
of the plaintiff's case. Semhle : — The expression ‘‘which is liable to be oon- 
radioted” in sec. 155 (3) of the Evidenoe Act is equivalent to “ which is re- 
levant to the issue.” — 1. L. R., 17 Cal. 344. 

See 11 Bom. H. C. R., (A. Or.) 166, noted under see. 5 ; 11 Bom. H. 
C. B., (A. Cr. ) 120, noted under sec. 91. 

156- When a witness whom it is intended to corroborate gives 
QaMtion. tending to *^1106 of any relevant fact, he may be qnes- 
corroborate evidence of tioned 88 to any Other cironmstanoes which he 
Miarut fMst, ndminibie. observed at OF near to the time or plane at 


• Bmwo. U,AotXVlU.ofl87S. 
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wbieh iach relevant fact oeoatred, if the Court \s of opinion that saoh 
oircamstanceB, if proved, woald corroborate the teetimonj of the 
witness as to the relevant fact which he testifies. 

Jllustration. 


A, an aooomplioe, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occur- 
red on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corrobo- 
rate his evidence as to the robbery itself. 


Vormer statementii o t 
witaeM may be proved to 
corroborate after teiti- 
money ai to same fact. 


157* Iq order to corroborate the testimony of a witness, any for- 
mer statement made by such witness relating 
to the same fact, at or about the time when 
the fact took place, or before any authority 
legally competent to investigate the fact, may 
' be proved* 

.—See 11 Bom. H. 0. R., (A. Cr.) 196, noted under sec. 30. 

158* Whenever any statement relevant under section 32 or 33 ia 
proved, all matters may be proved, either in 
vrored inMnn" t^OT^^ith to contradict or to corroborate it, or in 

proved etatement relevant order to impeach or confirm the credit of the 
under eeotioQ S2 or S8. person by whom it was made, which might 

have been proved if that person had been called as a witness, and had 
denied upon cross-examination the truth of the matter suggested. 

159* A witness may, while under examination, refresh bis me* 
mory by referring to any writing made by 
Befreshing memory. himself at the time of the transaction con- 


ceruiug which be is questioned, or so soon afterwards that the Court 
considers it likely that the transaotion was as that time fresh in his 


memory. 

The witness may also refer to any snob writing made by any 
other person, and read by the witness within the time aforesaid, if, 
when he read it, be knew it to be correct. . 

YHienever a witness may refresh his memory by reference to any 
document, he may, with the permission of 
copy of doonmetnt to re- the Oourt, refer to a copy of sucb document t. 
fretb memory. Provided the Court be satisfied that there is 

sufficient reason for the non-production of the original. 

An expert may refresh his memory by reference to professional 
treatises. 

Notw 

The plaints and records in a number of suits upon bon^ instituted by 
the same plaintiff against different persons destroved by fire. The suits 
were re-instituted, and duplicate copies of the plaintiffs were filed. The 
only evidence of the contents of the bonds, from which the plaints wwre 
prepared, oonriiitcd of a register kept by the plaintiff’s gomasthas of tha 
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names of the exeoatants of the bonds, the matter in res^t of whioh the bonds 
bad been given, the amonnts dae thereunder, and the names of the attesting 
witnesses. From this register the duplicate plaints had been prepared. 
Held that, though the register was not secondary evidence of the con- 
tents of the bonds, yet it was a document whioh might be referred to by a 
witness for the purpose of refreshing his memory, under sec. 159 of the 
Evidence Act. — I. L. R,, 5 Cal. 353. 

See 11 Bom. H. G. B., (A. Or.) 120, noted under sec. 91. 

160- A witness may also testify to facts mentioned in any snch 

„ ^ j document as is mentioned in section 169, al- 

Testimoayto fsotastated , , , . .. n • i 

in doottinent mentioaed iu though he has no specino recollection or the 

facts themselvesi if he is sure that the facts 

were correctly recorded in the document. 

Illustration, 

A book-keeper may testify to facts recorded by him in books regu- 
larly kept in the coarse of business, if he knows that the books were cor« 
rectly kept, although he has forgotten the particular transactions entered. 

Idl*"** Any writing referred to under the provisions of the two 
Right of adverse party preceding sections must be produced and 

aa to writing used to re- shown to the adverse party, if he requires it ; 
fresh memory, party may, if he pleases, cross-examine 

the winess thereupon. 

162. A witness summoned to prodnoe a docnment shall, if it is 
in his possession or power, bring it to Court, 
iiotwitbstaudiog any objection which there 
may be to its production or to its admissibility. The validity of any 
such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it re- 
fers to matters of State, or take other evidence to enable it to deter- 
mine on its admissibility. 

If for snch a purpose it is necessary to cause any docnment to 
be translated, the Court may, if it thinks fit, 
direct the translator to keep the contents 
secret, nnless the docnment is to be given in evidence, and ; if the 
interpreter disobeys snch direction, be shall be held to have commit- 
ted an offence under section 166 of the Indian Penal Code. 

163* When a party calls for a document which be has given the 

. .. . other party notice to prodnoe, and snch doon- 

dooamont called for and meat IS produced and inspected by the party 
produced on notice. calling for its prodootion, he is boand to give 

it as evidence, if the party producing it reqnires him to do so. 

164* When a party refuses to produce a document whioh be has 
bad notice to produce, he cannot afterwards 
aow^?it,**p^noUOT of 08® document as evidence, withont the 
~ e This section applies to po&ce diaries. See sec. 172, Act X., 1882. 


Prodoction of documeots. 


Translation of doonments. 
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which wa nfBwd o n eouent of the other party, or the order of 
the Court. 

lUuttrcUum* 

A BiieB B «Q an agreement, and giyes B notice to produce it. At the 
trial, A calls for the document, and B refuses to produce it. A gives se- 
condary evidence of its contents. B seeks to produce the document itself 
to contradict the secondary evidence giveti by A, or in order to show that 
the agreement is not stamped. He cannot do so. 

165* The Judge may| in order to discover, or to obtain proper 

Jndgc'i power to pnt P*"®®* wlevant facto, ask any question he 
'qaesUoM-or orAer prodao- pleases, in any form, at any time, of any wit* 
ness, or of the parties, about any fact relevant 
or irrelevant; and may order the prodnction of any document or thing: 
and neither parties, nor their agents, shall be entitled to make any oh- 
jeotion to any snoh qnestion or order, nor, without the leave of the 
Court, to oross-ezamine any witness npon any answer given in reply to 
any such ^question : 

Provided that the judgment* mast be based upon faota declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question, or to produce any doon- 
meiit, which snob witness would be entitled to refuse to answer or 
produoe under seotioos 121 to 181, both inolnsive, if the question were 
asked, or the doonment were called for, by the adverse party ; nor 
akall the Jadge ask any qaestion which it wonld be improper for any 
A>ther person to ask under section 148 or 149 ; nor shall he dispense 
*with primary evidence of any document, except in the oases herein- 
before excepted. 

Hote— See I. L. B., 10 Bom. 185 ; 5 Cal. See 614 ; 11 Bom. H. G. B., 
(A. Or.) 166, noted under see. 5. 

166. In oases tried by jury or with assessors, the jury or aases- 
ruwoi of Jury ortMowori may put any questioDB to the witnesses 

to put question. through or by leave of the Judge, which the 

Judge himself might put, and which he considers proper. 

CHAFTBB XI. 

Or Impeopsb Adkission and Rejection of Evidence. 

167- The improper admission or rejection of evidence shall not 

No BOW trial tor impro- ground of itself for a new toial or reversal 
per edmieeioii or rejootion of any decision in any case, if it shall appear 
of evidenoe.. ^ Court before which such objection is 

raised that, independently of the evidence objected to and admitted^ 
there was snffioient evidence to justify the decision, or that, if the re. 
jeoted evidenoe had been reoeived, it^onght not to have varied the 
decisioD. — 
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SCHEDULE. 

Enactmints bspxalid. 
(See SecHon 2.) 


No. and year. ^ Title. I Extent of repeal. 


Stat 26 Geo. III., For the fnrtlier regulation of tbe Section 38, ao 
cap. 57. trial of peraone aoooaed of certain far as it relatea to 
offenoee oommitted in the Eaat Courts of Juatioe 
Indies ; for repealing ao much of in the East 
an Act, made in the, twenty •fourth Indies, 
year of the reign of his present 
Majesty (intituled * An Act for the 
better regulation uid management 
of the affairs of the Bast India 
Company and of the British pos- 
sessions in India, and for establish- 
ing a Court of Judicature for the 
morespeedy and effectual trial of per- 
sona accused of offences oommitted 
in the Eaat Indies*), as requires the 
aervanta of the East India Company 
to deliver inventories of their est- 
ates and effects, for rendering the 
laws more effectual against per- 
sons unlawfully resorting to the 
East Indies ; and for the more easy 
proof, in certain oases, of deeds 
and writings executed in Great 
Britain or India. 

Stat. 14 and 15 To amend the Law of Evidence. Section 11, and 
Vic., cap. 99. «> niuoh of aeetion 

19 aa relates to 
British India. 

Act XV of 1852. To amend the Law of Evidence. So much ae has 

not been hereto* 
fore repealed. 

Act XIX of 1853. To amend the law of BvidenM Section 19, 
in the Civil Courts of the East ludia 
Company in the Bengal Presidency. 

Aot II of 1855... For the further improvement of j So mnoh as h^ 
the law of Evidence. not been hereto- 

fore repealed. 

Act XXV of 1861. For simplifying the proceduw Section 287. 
of the Courts of Criminal Judi- 
cature not established by Royal 
Charter. 

Act I of 1868 ... The General Clauses Act, 1868. Sections 7 and 8. 


11 67 







^ LAW OF EVIDBUTOX. [Sid* 14. 

ACT No. XVin. OF 1891. 


Passed om the Ist October 189L 

An Act to amend the law of Evidence with respect to Bankers* Books. 

Whereas it is expedient to amend the Law of Evidence with rea« 
>peot to Bankers’ Books ; it is hereby enacted as follows 

Title, eatont and oon- 1* (0 This Act may be called the Ban- 
nenoeoant. kcTs’ Books Evidence Aot^ 1891. 

(2) It extends to the whole of British India ; and 

(8) It shall come into force at once. 

2* ^his Act| nnless there is something 

Defioitioni. repngnant in the subject or context,— 

(1) Company” means a company registered nnder any of the en- 
Rctments relating to companies from time to time in force in British 
India, or incorporated by an Act of Parliament or of the Govemor- 
Oeneml in Connoil, or by Royal Charter or Letters Patent 

(2) bank” and banker” mean— 

(а) any company carrying on the basiness of bankers ; 

(б) any partnership or individnal to whose books the provisions 
of this Act shall have been extended as hereinafter provided 

(e) any post office savings back or money order office 

(3) bankers’ books” iuolnde ledgers, day-books, cash books, ac- 
oonnt-books and all other books need in the ordinary business of a 
bank 

(4) legal proceeding” means any proceeding or inquiry in which 
evidence is or may be given, and includes an arbitration ; 

(5) <« the Court” means the person or persons before whom a legal 
proceeding is held or taken 

(6) ** Judge” means a Judge of a High Court : 

(7) trial” means any hearing before the Court at which evidence 
•s taken ; and 

(8) certified copy” means a copy of any entry in the books of a 
bank, together with a oertifioate written at the foot of such copy that it 
is airne copy of such entry ; that such entry is contained in one of the 
ordinary books of the bank, and was made in the usual and ordinary 
eonrae^bnainess ;aDd that soch book is still in the custody of the bank, 
anob oertifioate being dated and snbsoribed by the principal aeoonntant 
or manager of the bank with bis name and official title. 

3* The Local Government may, from time to time, by notification 
Power to oatoBd provi* ^he official Gaaette, extend the provisions of 
iioM of Act. this Act to the books of any partnership or in* 

* This oliase has been added bj Aot 1 of 1893, eeo. 2. 
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dividotl oarrjiDg on the business of bankers within the territories nnde 
its administratioo, and keeping a set of not less than three ordinary 
aoooant books* namelj, a oash-book, a day-book or joornal and a 
ledger, and may in like manner rescind any snob notification. 

4* Subject to the prorisions of this Act* a certified copy of any 
Mode of proof of entries ^ntry in a bankers’ book shall in all legal pro- 
in beokers* books. oeedings be received as frima facie evidence 

of the existence of snch entry, and shall be admitted as evidence of the 
matters, transs'^tions and aooonnts therein recorded in every case 
where, and to the same eitent as, the original entry itself is now by law 
admisible, but not farther or otherwise. 

5* No officer of a bank shall in any legal proceeding to which 

0...ia which officer of bank ia not a party ba oompellable to 
bank not conipellsble to prodooe any bankers’ book the contents of 
prjduoe bixiks. which can be proved under this Act, or to 

appear as a witness to prove the matters, transactions and accounts 
therein recorded, unless by order of the Court or a Judge made for 
special cause. 

6. (1) On the application of any party to a legal proceeding, the 
Inspection of hooka b/ Court or a Jodge may order that each party 
order of c^urt of Judge. be at lib erty to inspect and take copies of any 
entries in a bankers’ book for any of the purposes of such proceeding, 
or may order the bank to prepare and produce, within a time to be 
specified in the order, certified copies of all such entries, aocompsined 
by a fui’iher certificate that no other entries are to be found in the 
books of the bank relevant to the matters in issue in such prooeeding# 
and such farther certificate shall be dated and sabscribed in manner 
hereinbefore directed in reference to certified copies. 

(2) An order ouder this or the preceding section may be made 
either with or without summoning the bank and shall be served on 
bank three clear days (exolnsive of bank holidays) before the same ia 
to be obeyed, nnless the Coart or Jndge shall otherwise direct. 

(8) The bank may at any time before the time limited for obedience 
to any snob order as aforesaid either offer to prodnoe their books at 
the trial or give notice of their intention to show oanse against such 
order, and thereupon the same sball not be enforced without farther 
order. 


7« (1) The costs of any application to the Conrt or a Jodge under 
or for the purposes of this Act and the costs of 
any thing done or to be done under an order of 
the Ooort or a Jndge made under or for the porposes of this Act aball 
be in ihe discretion of the Conrt or Jndge, who may forther order 
•neb costs or any part thereof to be paid to any party by tbe baak if 
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they IiATe beeo ioenrred in conseqnenoe of any fault or improper delay 
on the part of the bank. 

(2) Any order made under this section for the payment of costs to 
or by a bank ntay be enfmroed as if the bank were a parly to the pro- 
oeeding. 

(8) Any order under this section awarding costs may, on applioa> 
tion to any Oonrt of Ciril Judicature designated in the order, be exa- 
onted by snob Oonrt as if the mrder were a decree for money passed by 
itself : 

Frotided that nothing in this snb>seotion shall be constmed to 
derogate from any power which the Oonrt or Judge making the order 
may possess for the enforcement of its or his directions with respect to 
the payment of costs. 
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INDIAN OATHS. 


ACT No. X. OF 1873.* 

Passed on the 8th April 1873. 


Act to comolidaU tlie law relating to Judicial Oatks^ and for 
other purposes. 

Whereas it is expedient to consolidate the law relating to jndieial 
Preamble oaths, affirmations, and declarations, and to re- 

peal the law relating to official oaths, affirm- 
ations, and declarations ; It is hereby enacted as follows 

7. — Freliminarff. 


1. This Act may be called The Indian 
Oaths Act, 1873 

It extends to the whole of British India, and, so far as regards anb- 
jects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her 


Short title. 


Local extent. 


Majesty. 

2* [Repealed by Act XIL of 1873.^ 

3- Nothing herein contained applies to proceedings before Courts 

Saria^r of certain oaths Mai'tial OP to oaths, affirmations, or declarations 
and affirmations. prescribed by any law which, under the pro- 

visions of the Indian Councils Act, 1861, the Governor-General in Conn- 
cil has not power to repeaL 

JI . — Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized to administer 

Anthority to administsr by themselvea, or by an officer empowe^ by 
oaths and affirmations. them in this behalf, oaths and affirmations in 
discharge of the duties or in exercise of the powers imposed or conferred 
upon them respectively by law: — 

(a) All Courts and persons having, by law or consent of parties, 
authority to receive evidence ; 

(h) The Commanding Officer of any military! station oocnpied by 
troops in the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the limits 
of the station, and 

(2) that the oath or affirmation be such as a Jnstioe of the Peaoe is 
competent to administer in British India. 

• Thin Acc has been declared in force in Upper Borme generally.^— See tile first 
Part of the Second Schednle to Act XX. of 1886. 

It ia indloded in the Schednle to the Santsl Pugasas Laws Begnlaiioa, UL of 1SS6 

Sac Gautf of India, 2Snd Oct. 1881, Ft. I., p. 504, 28ld Sep. 1S7S, PW, I., p. 60S 
ai»dlthAng.lW,Pt.L,p.417,^^.. . ; a 
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Hoti. 

Tbs plaintiff in a init, whioh bad been referred to arbitration, offered: 
before the arbitrator to be bonnd by the evidence of the defendant given on 
a certain oath. With the arbitrator’s consent the defendant accepted inch 
offer« and gave evidence on snch oath. The arbitrator made an award in 
gsoproiuioe with the evidence so given. The plaintiff objected to the award». 
not on any of the grounds mentioned in secs. 520 and 521 of the Civil Pro* 
oednie Code, bnt on the ground that the Prouednre of the arbitrator bad 
been illegal. The Court disallowed this objection, and gave a judgment 
and deoree in accordance with the award Held by Stbaiobt, J. — That such 
decree, being in accordance with the award, was not appealable. Held by 
Stuart, 0. J.— That the award not being open to objection on any of the 
grounds mentioned in secs* 520 and 521 of the Civil Procedure Code, and 
the decree being in aoootdanoe with the award, the decree was not appeals 
able. Held by OLoriELD, J.-^That the procedure adopted by the arbitrator' 
being illegal, not being warranted by the Oaths dot, and there being in re- 
ality no award within the meaning of the Civil Pitx^ednre Code, the de- 
cree, therefore, was appealable. Per Stuart, C. J. — That the procedure of 
the arbitrator did not require to be warranted by the Oaths Act, as he was 
entitled by virtoe of his office to proceed aa be did — I. L. R,, 4 Al. 283. 

III. — Persons hy vshom Oaths or affirmations must be made. 

Oatbior affitmatioM to 5- Of AffirmutioDa aball bd made 

be made by— by ihe following persons 

(a) all witnesses, that is to say, all persons who may lawfully be 
ezamiiied, or give, or be required to give, evi. 
witnesses : dence by or before any Court or person having, 

by law or consent of parties, antbority to examine snob persons or to 
receive evidence : 


(5) interpreters of qaestions put to, and 
loterpxetm . evidence given by, witnesses, and 

jurors. (c) jurors. 

Nothing herein contained shall render it lawful to administer, in 
a criminal proceeding, an oath or affirmation to the aooused person, or 
necessary to administer to the official interpreter of any Court, after 
he has entered on the execution of the duties of his office, an oath or 
affirmation that he will faithfnlly disobarge those duties. 

Affirmation by natives or Q, Where the witness, interpreter, or 

iuror, is a Hindu or Muhammadan, 


or has an objection to making an oath, 

be sbaU, instead of making an oath, make an affirmation. 

In every other case, the witness, interpreter, or jnror, aball make 
an oath. 

Hotea. 

Bee. 6 rf the Oaths Act (X of 1873) imperatively requires that on 
person dial) testify aa a witness except on oath or affirmation ; and, not* 
withatandiag see. 18 of the same Act, the evident of a child of eight or 
nine yeaif e? age ia inadmissible i f it has been advisedly recorded, without 
any oath or iSnaakio^* The Qaeen e. Sewa Bhogta d iss ented from. ^Hie 
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natove of jodiotal oaths and affirmations and the history of Indian I^fisla* 
iion on the snbjeot discussed. — I. L. B., 10 Al. 207. 

Having regard to the language of the Oaths Act (X of 1873} a Conrfr 
has no option, when onoe it has elected to take the statements of a person 
as evidence, but to administer to snch person either an oath or affirmation 
as the case may require. Qaeen-Empress r. Marn referred to. In a trial 
for mnrder before the Conrt of Session, one of the witnesses was a boy of 
twelve years of age, and, in answer to qnestions pnt by the Sessions Jndge,. 
he said that he worshipped Debi and understock the difference between 
truth and falsehood, that he did not know what would be the conseqnenoea 
here or hereafter of telling lies, bat that he would tell the truth. The See* 
lions Judge proceeded to record the boy *s statement, but without adminis- 
tering to him any oath or affirmation. Held that there was nothing in tho 
law to sanction this procedure on the part of the Judge. The High Court 
required the attendance of the boy and of the accused, and, having satis- 
fied itself of the competency of the former to depose as a witness, examined 
him as to his account of what had occurred. — 11 Al. 183. 

IV.^Forms of Oaths and Affirmations^ 

7* All oaths and affirmations made under section 5 shall be ad- 
Ponns of oaths and affirm- ministered according to such forma as the 
atiooi. High Conrt may from time to time prescribe.^ 

And nntil any such forms are prescribed by the High Court, such 
oaths and affirmations shall be administered according to the forma 
now in nse. 

Explanation. — As regards oaths and affirmations adminiatered in 
the Court of the Recorder of Rangoon and the Court of jSmulI ('auaei 
of Rangoon, the Recorder of Rangoon shall be deemed to be the High 
Conrt within the meaning ot this section. 

$• If any party to, or witness in, any judicial proceeding, offers 
Power of Court to tender 8*^® evidence on oath or solemn affirmation 

certain oaths. ]q any form common amongst, or held binding 

by, persona of the race or persuasion to which be belongs, and not re* 
pognant to jnstice or decency, and not pnrportiog to affect any third 
person, the Court may, if it thinks fit, notwithstanding anything herein* 
before contained, tender snob oath or affirmation to him. 

Notei. 

The provisions of secs. 8—1 1 of the Indian Oaths Act (X of 1873) do 
not apply to criminal proceedings. The expression ** party to a judicial 
prooeeding** in sec. 8 of the Act does not inolude either the oomplainani or 
the aocus^ in a criminal case. In the course of a trial on a charge of as* 
lault the complainant's pleader agp'ced to be bound by the evidence on oath 
of a material witness, provided he swore on the gita (a sacred book of tho 
Hindus). The witness took the required oath, and stated that theio wai' 
no aesanlt, but merely a taking bold of the band. The Magistrate did not 
believe this witness, and proofed with the trial. He convicted the ac- 
oueed on the other evidence in the case, and sentenced him to a fine of 

* Calcutta OaxetU, 80th Aur- 1878. p. 984; KoHh.Westem Provinosi Qasette, « 

3cd May 1878, p. 604 ; Panjab Gasette, 15th V ay 1878, Pt. III. p. 809. 
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Bis. 25. that the Magistrate was not bound to decide the ease on the 

evidence of the witness who swore the special oath.— I.L.R., 13 Bom, 389. 

The matters in dispute in a suit were, by the desire o£ the parties to 
the suit, referred to arbitration. During the investigation of these matters 
by the arbitrators the plaintiff offered to be bound by the oath of the de- 
fendant administered on the Koran. The defendant' agreed to take such 
oath, and such oath was accordingly administered to him by the arbitra* 
tors, and his evidence taken, and an award made based on the evidence so 
taken. On special appe^ to the High Court by the plaintiff, he objected 
for the first time, the objection not having been taken in his memorandum 
of special appeal, that the arbitrators were not legally competent to admi- 
nister such oath, and the evidence so taken could not form a valid basis of 
an award, and the award was therefore void. Held, per Psabson, J., (Spabkib 
J., dissenting) with reference to the legal competency of the arbitra- 
tors to administer the oath, that the objection was good, and that the arbi- 
trators had no power to administer the oath. Per Pbarson, J., Spankib, J., 
doubting, that as the objection was one which vitally affected the procedure 
of the arbitrators it oould not be ignored, although it was not preferred in 
the lower Courts, and was not to 1^ found in the memorandum of special 
appeal. Per Pearson, J., that the statement of the defendant made on an 
oath illeg^ly admi'^istered oould not form a valid basis of an award, and 
the awam was void and should be set aside. Per Spankie, J., that the 
plaintiff having offered to be bound by the oath, and the defendant having 
agreed to take it, the plaintiff was bound by the evidence given on such 
oath, and that as the arbitrators had, by law and consent of parties, autho- 
rity to receive the evidence of the defendant, the substitution by them of 
an oath on the Koran for an affirmation did not, under the provisions of 
sec. 13 of Act X of 1873, invalidate such evidence, and consequently ren- 
der the award based on such evidence void. — 1 Al. 535. 

The plaintiffs and some of the defendants in a suit agreed that the 
matters in difference between them in the suit should be decided in accord- 
ance with the statement made on oath by one J after he had made a local 
inquiry into such matters. The Court trying the suit accordingly directed 
that J should be examined on a certain day. Before J was examined, the 
defendants objected to the case being decided in accordance with J’s evi- 
dence, but the Court disallowed the objection, and having taken J’s state- 
ment on oath, decided the case in accordance therewith. Held by Stuart, 
C. J. — That the provisions of secs. 8 to 12 of Act X of 1873 were not ap- 
plicable to the reference of the case to J ; that such reference was in the 
nature of a reference to arbitration under the Code of Civil Procedure ; that 
it would have been valid and binding on the parties had all the defend- 
ants joined in it ; but that, as all the defendants did not do so, the pro- 
ceeding's were illegal, and they should be set aside and the suit be decided 
on the merits. Held by Oldfield, J. — That the reference of the case to J 
was not made under, or governed by, the provisions of the Civil Procedure 
Code rcdating to arbitration, and, therefore, the defendants were competent 
to revoke the agreement ; and that, assuming the reference was made 
under the provisions of the Oaths Act, there was no rule of law prohibiting 
the revocation of such a reference, and, therefore, tho defendants were com- 
petent to revoke the same. — 4 Al. 302. 

C<wtt muy Wk party or 9. IE any party to any judicial proceed- 

^witness ichetber he wiU ing ofiTers to be bound by any such oath or 
*** solemn affirmation as is mentioned in section 
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8| if BDch oath or affirmation is made by the other party to, or by any 
witness in, such proceeding, the Court may, if it thioks fit, ask such 
party or witness, or cause him to be asked, whether or not he will make 
the oath or affirmation : 


Provided that no party or witness shall be compelled to attend 
personally in Court solely for the purpose of answering such question. 

Notes. 

The decision of a question of title in issue between the parties to a 
suit in accordance with the provisions of the Indian Oaths Act is not an 
adjudication which will operate as an estoppel when the same question of 
title is again raised in another suit between the same parties.-^I. L. R., 5 
Madr. 259. 

An agent, holding a power of attorney authorizing him to act and ap- 
pear for a party to a snit, cannot bring the suit to a close by offering to bo 
bound by the oath of the* opposite party in a particular form. Nor can a 
pleader so bind his client. Under the Indian Oaths Act (X of 1873) no 
person but the party himself oau make such an offer as is contemplated in 
8ec.^9. — 14 Bom. 455. 

See I. L. R., 13 Bom. 389 & 4 Al. 302, noted under sec. 8. 

10. If such party or witness agrees to make sneh oath or affirm- 
Admiiiiitratlon of oath if atioD, the Court may proceed to adminiBter*it, 
accepted. or, if it is of SQch a nature that it may be more, 

conveniently made out of Court, the Court may issue a commission to 
any person to administer it, and authorize him to take the evidence of 
the person to be sworn or affirmed, and return it to the Court. 

Notes. 


Where a cause had been decided under the provisions of secs. 10 and 
11 of the Oaths Act (Act X of 1873) with reforenco to Ibo dopositions of a 
person appointed by agreement of the parties as referee, and where, after 
the death of the referee, on an appeal being preferred against the decree so 
based upon those dopositions, it was found that the said depositions did 
not fully cover the questions in issue between the parties : Held, that the 
case should be remanded to the lower Court for disposal according to the 
usual procedure. — 1. L. R., 13 Al. 386. 

See I. L. R., 13 Bom. 389, 1 Al. 535 & 4 Al. 302, noted under sec. 8. 


Evidence concltiHive as 
against person offering to 
be bound. 


11. The evidence so given shall, as against 
the person who offered to be bound as afore- 
said, be conclusive proof of the matter stated. 


Note. 

See 1. L. R., 5 Madr. 259, noted under sec. 9 ; 13 Bom. 389, A 4 Al. 
302, noted under sec. 8 ; 13 Al. 386, noted under sec. 10. 

12* If the party or witness refuses to make the oath or solemn 
Procedure in cese of re- affirmation referred to in section 8, be shall not 
fsssl to make oath. be compelled to maSe it, bat the Uonrt shall 

record, as part of the proceedings, the natare of the oath or affirmation 
bproposed, the facts tbst he was asked whether he wonld make it, and 

II 68 
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that be refused it, together with any reason which he may assign for 
his refusal. 

j^-ote. — See I. L. B., 4 Al. 302, noted nnder sec. 8. 

F. — Miscellaneous, 

13. No omission to take any oath or make any affirmation, no 

ProoBedinB. and evidence ®“bBtitntion of any One for any other of them, 
not iriraliduted byofnifufiion and no irregularity whatever in the form in 
of oath or inegnUrity. jg administered, shall in- 

validate any proceeding or render inadmissible any evidence whatever, 
in or in respect of which snch omission, substitution, or irregularity took 
place, or shall affect the obligation of a witness to state the truth. 

Notes. 

The word “ omission” in sec. 13 of Act X of 1873 includes any omis- 
sion, and is not limited to accidental or nogligent omissions. (Jackson, J., 
dissented.) — 14 B. L. B., 294. 

See. 13 of Act X of 1873 does not render the evidence of a child of 
nine years of age inadmissible, if the evidence has been advisedly, anAnot 
by an omission, reorded without any oath or affirmation. — 14 B. L'. B., 
295 note. 

At a trial on a charge of murder one of the witnesses for the prosecu- 
tion was a girl about ten years old. The Sessions Judge allowed her to be 
examined without administering any oath or affirmation, as it was found 
that she did not understand the nature of either. The prisoner’s counsel 
objected to the admissibility of her statements, but the objection was over- 
ruled, and the prisoner was convicted of murder and sentenced to death. 
Held per Jakdike, J., that the girl’s evidence was admissible. The ** omis- 
sion” referred to in soo. 13 of the Indian Oaths’ Act (X of 1873) includes 
any kind of omission, and is not restricted to accidental or negligent omis- 
sious. Queen v. Sowa Bhogta (14 B. L. R., 294, S. C. ; 23 W. B. A., 1) ap- 
proved, and Qaeen-Kmpress v. Maru (I. L. B., 10 Al. 207) dissented from. 
—16 Bom. 359. 

See 1. L. B., 1 Al. 535, noted under sec. 8; 10 Al. 207, noted under 
sec. 6. 

14. Every person giving evidence on any snbject before any 
PorBona givinK evidence Court or person hereby authorized toadminis- 

bound to state the truth. oaths and affirmations shall be bound to 

state the truth on such subject.^ 

15. The Indian Penal Code, sections 178 and 181, shall be con- 

Amendment of Act XLV ‘I*® “oath,” the Words 

of 1880, sees. 178 and 181. or affirmation'^ were inserted. 

16. Subject to the provisions of sections 3 and 5, no person ap- 

pointed to any office shall, before entering on 
Official oaths abolished, execution of the duties of his office, be re- 

quired to make any oath or to make ox snbscribe any affirmation or 
declaration whatever. 


* Compare Act XLT, of 1800, sec. 191, 
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PRISONERS^ TESTIMONY. 


ACT No. XV. OF 1869.^ 

Passkd on tub 4th Jcnk 1^:69. 

An Act to provide facilities for obtaining tlie evidence and appearance 
of prisonerst and for service of process upon them, 

Wbkseas it is expedient to provide facilities for obtaining the 
Preamble evidence and appearance in Court of prisoners, 

and for service of process upon them ; It is 
hereby enacted as follows 


Short tide. 


P A H T I. 

PuiCLIMlNABy. 

1. This Act may be called *‘The Pri* 
soners* Testimony Act, 18G9,” 

2* Por the purposes of this Act, the Courts of Small ('nnses es- 
Preeideiicy Small Cuuao tablishedf within the local limits of the ordi- 
nary original civil jurisdiction of the High 
Courts of Judicature at Fort William, Madras, and Bombay, and tbe 
Courts of persons exercising tbe powers of a 
Presidency Magistrate within} the same limits, 
shall bo deemed to be respectively subordinate to the said liigh Courts. 


Presicivucy Maf^igtrutes. 


P A B T II. 

Buingjng up Pkisoneks. 

3* Any Criminal Court not inferor to tbe Court of a Subordinate 
Criniinal Courts may Magistrate of the first class may in its discre- 
make orders under Act. tion, if it appear that the testimony of any per- 
son confined in any jail situate withiu the local limits of its appellate 
jarisdictioo, if the Criminal Court be a High Court, or, if it be not a 
High Court, then within the local limits of the appellate jurisdiction 
of the High Court to which it is subordinate, is material in any matter 
depending in such Criminal Court, or if a charge of an offence against 
such person is made or pending, make an order in the form in Schednle 
A or Schedule B (as the case may be) to ibis Act annexed, directed to 
the officer in charge of the said jail. 

4. Any Civil Court may in its discretion, if it appear that the 
Civil Courts may make testimony of any person confined in any jail 
orders under Act. situate within the local limits of its appellate 

* Declared to apply to the whole of British India, except the Scheduled Distriot 
by Act XV. of 1874. 

t Sec Act XV of 1882. 


See Act X. of 1882, eec. 8. 
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jariadiofcioDi if fche Civil Coart bo a High Conrtj or, if it be not a High 
Coort) then within the local limits of the appellate jurisdiction of the 
High Court to which it is subordinate, is material in any matter depend- 
ing in snch Civil Court, make an order in the form in the said Schednle 
A, directed to the officer in charge of the said jail. 

5* When such order is made in any civil matter pending in a 
Coart to countersign or- Court subordinate to the Court of the District 
ders. Judge^ or in any Court of Small Causes situate 

outside the local limits of the ordinary original civil jurisdiction of the 
High Courts of Judicature at Fort William in Bengal, Madras, and 
Bombay it shall not be forwarded to the officer to whom it is directed, 
or acted upon by him, until the same shall have been submitted to, 
and countersigned by, snch Judge or the District Judge within the local 
limits of whose jurisdiction such Court of Small Causes is situate. 

Every order so submitted shall be accompanied by a statement, 
Statement of facta no- under the hand of the Judge, of the facta 
coBBitttting order. which, in his opinion, render snch order ne- 

cessary, and the District Judge may, after cousideriug such statement, 
decline to countersign the order. 

6* When any person, for whose attendance an order as here* 

_ inbefore mentioned shall be made, is confined 

Order to bo tranBmiUed . j-.-i.ii. .v i. • i - i n 

throngh Magiatrata of dis- Qistrict other than that in which the 

trictiuwhicii person is con- Court making or countersigning the order is 

situate, the order shall be sent by the Court by 

which it shall have been nlade or oonntersigned to the Magistrate of 

the district or divison of a district in which the said person is confined, 

and such Magistrate shall cause it to be delivered to the officer in 

charge of the jail in which snob person is confined. 

7. lu any case in which a person is confined in a jail within the 
Order by High Ooart for l<>cal limits of the ordinary original civil juris- 
removnl of poraon conaned diction of any o£ the High Courts of Jndicatura 

^aoe wheVhfa wWonoe ta ,^0^* Williom, Madras, and Bombay, or ia 
reqnired. a jail more than one hundred miles distant 

from the place where any Court, subordinate to a High Court, in which 
his evidence is reqnired, is held, the Judge or presiding officer of the 
Court in which the evidence is so required shall, if he think it expedient 
that such person should be removed under this Act for the purpose 
of giving evidence in snob Court, and if the said jail is situate within 
the local limits of the appellate jurisdiction of the High Court to which 
each Court is subordinate, apply in writing to the same High Court 
and such High Court may, if it think fit, make an order in the form in 
the said Schednle A, directed to the officer in charge of the said jail* 
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The High Conrfc making the order shall send it to the Magistrate 
of the district or division of a district in which the person named there* 
in is confined, and snch Magistrate shall oanse the order to be deliver- 
ed to the officer in charge of the jail in which such person is confined. 

For the purposes of this Act, every jail in Lower Burma shall be 
deemed to be situate within the local limits of the appellate jurisdic- 
diction of the Judicial Commissioner, and the Recorder of Rangoon 
may issue orders under this section or section 3 or 4, and may also 
issue commissions under Part III. of this Act, in any jail in Lower 
Burma.* 

8. In any case in which a person is confined within a jail situate 

rerson. confined beyond appellate jnris- 

limits of nppeiiatHjiiriHaic- dictiou of a High Court, any Judge of such 
tiouoi Court. Court may, if he think it expedient that snch 

person should be removed under this Act for the purpose of giving 
evidence in any criminal matter in such Court or in any Court subor- 
dinate thereto, Hpp<y in writing to the Local Government within the 
territories subject to which the said jail is situate ; and such Govern- 
ment may, if it think fit, direct that such person shall be so removed, 
subject to such rules regulating the escort of such prisoners as the 
Goveruor-Geoeral of India in Conucil may, from time to time, pres- 
cribe. 

To obtain the removal of a person copfined in a jail situate beyond 
; the limits of Lower Burma for the purpose of giving evidence in any 
criminal matter in any Court within the local limits of the ordinary 
civil jurisdiction of the Recorder of Rangoon, the Recorder shall have 
the power conferred on a Judge of a High Court by the former part of 
this section, and the other provisions of such part shall, mutatis mutan* 
dis, kpply.* 

9. Upon delivery of any order under this Act to the o^erin 

charge of the jail in which the person named 
Prisoner to be brought up. jg confined, such officer shall cause him 

; to be taken to the Court in which bis attendance is required, so as to 
[be present in snch Court at the time in such order mentioned ; and 
shall cause him to be detained in custody in or near the Court until he 
shall have been examined, or until the Judge or presiding officer of 
such Court shall authorize him to be taken back to the jail in which 
he was confined. 

« , ^ , , 10. The Governor-General of India in 

Power to Govemiupuk to -i xt. t i i. 

iompt rertuio prisonoi's Councii or tuo Liocal ixovemment may, irom 
om operation of Act. time, by notification in the Official 


* This paragraph has been sabstitated bj Act XL of 1889, sec. 98. 
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and whenever it shall appear to anj snob Coart that the eyidence 
of a person confined in any jail so sitnate* and more than ten miles dis- 
tant from the place at which snoh Court is held, is material in any 
snch matter, 

and in any case in which the District Judge shall, ander section 
5, have declined to countersign the order for removal, 

the Court may, if it think fit, issue a commission under the pro- 
visions of the Code of Civil Procedure for the examination of such per- 
son in the jail in which he is confined. 

13« Whenever it shall appear to any High Court that the evi- 
dence of a person confined in a jail situate 
nation of prisoners beyond heyoud the local limits of its appellate ]Uri8- 
litnirs of appeilnce juris- dictiou is material in any civil matter depend- 
diotion of High Court. before such Court or before any Court sub- 

ordinate thereto, the High Court may, if it think fit, issue a com- 
mission under the provisions of the Code of Civil Procedure‘s for the 
examination of such person in the jail in which he is confined. 

14. Every commission issued under section 12 or section 13 shall 
" Commission how to be directed to the District Court of the district 
directed. wherein the jail in which snch person is con- 

fined is situate, and snch Court shall commit the execution of the com- 
mission to the officer in charge of snob jail, or to suoh other person as 
the Court thinks fit. 


PART IV. 

Sbrvjce of Pbocsss on Pbisonxbs. 

15. t When any process directed to any person confined in any 

ProccB. how served oa j**’! « >““8^ from any Court, the same may 
prisoners. be served by exhibiting to the officer in charge 

of snch jail or prison the original of such process, and by depositing 
with him a copy thereof, 

16. t Every officer in charge of a jail, upon whom any snch service 

^ ^ as is mentioned in section 15 shall be made, 

Pif cesH served to be ^ 

trtmflmitced ut prisoner's suaiJ, as BOon BS may uo, caose toe copy 01 tne 

process so deposited with him to be shown and 
ned to the prisoner to whom it is directed, and shall tfaerenpon 
npon such process a certificate signed by him that the prisoner 
the process is directed if a prisoner in the jail under his 
that he has received a copy thereof, 
certificate shall be safficieot prima-facie evidence of the ser- 
procesa ; and, if the prisoner requests that the said copy 

of 1882, sec. 8. 

,od 16 as relates to prooess issued by a Givil Oonrt has been 
jj sec. 8.— See now Act XIV, of IW, seca 87 and 88. 
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be sent to any other peraon, and provides the cost of so sending it^the 
said officer shall oanse the same to be so sent through the post-office 
by registered letter. 

Wote. 

In this case service of process had been made on the plaintifE, a pri- 
soner in the Presidency Jail. The service had been effected by leaving a 
copy of the snmmons with jailor, as provided by sec. 16 of the Prisoners’ 
Testimony Act (XV of 1869), and the jailor had endorsed it in accordance 
with sec. 16. Phbab, J., observed that the Coart would take judicial notice 
of the signature of the jailor under sec. 16 of the above Act. — 4 B. L. B., 

(0. 0.)6l. 


P A E T V. 

Miscxllaneous. 

17* No order in any civil matter shall be made by a Court under 
^ ^ any of the provisions hereinbefore containedy 

Deposit of costs. until the amonnt of the costs and charges of 

the execution of socb order (to be determined by the Court) is depo- 
sited in anch Ooni t. 

Provided that, if upon any application for such order it appear to 
the Court to which the application is made that the applicant has not 
sufficient means to meet the said costs and charges, the Court may pay 
the same out of any fund applicable to the contingent expenses of such 
Coart, and every sum so expended may be recovered by Government 
from any person ordered by the Court to pay the same, as if it were 
costs of such recoverable under the Code of Civil Procedure.* 

18. It shall be lawful for the Local Qovernmeut, and, in cases 
arising under section 8, for the Governor. 
General of India in Council to make rules, f 
consistent with this Aot, 


Power to make rules. 


• See Aot XIV. of 1882, see. 8. 

t Buies by the Governor- General in Conncil, under this section and sec. 10, for 
givinfiC effect to the Prisoners* Testimony Act, 1869 in British Biirmii — Homo Department 
Notification, No. 544, dated 84th March 1870, Qatette of Iiidia, 26th March 1870, Part 
I., p. 208. 

Ditto, inthe Central Provinces — Home Department Notification, No. 1306, dated 7lh 
September 1869, Qatetie of India, 11th September 1869, Part I. p. 261. 

DitU>, in the Panjab—Home Department Notification, No. 1889, dated 2l8< 
teoiber 1869, Gazette of India, 26th September 1869, p. 800. 

DitU), in Ooorg— Home Department Notification, No. 1891, dated 2l8t Stfi* ^ 
1869, Oasette of India, 86bh September 1869, p 801. ~ . 

Ditto, in the North-Western Provinces — Home Department Notification '* ^ 

dated 18th October 1869, Gazette of India, 16tb October 1869, p. 886. porp'^P*" 
Ditto, in Oudh— Home Department Notification, No. 1726, dated 304 «;g 
1809, Gazette of India, 4th December 1869, p. 400. , 

Ditto, in the Haidarabad Asrigned DiztrioM— Home Department Not' 

1814. dated 15th December lOeo/Gazette of India, 18th December 1869, 

Rales made by the Lientenant-Gtovemor of Bengal under 
Government OiroiUsr 6| dated llth January 1870, Calcutta Gaze* ' : — datn or 

in section 

p. H 
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(1) for regnlatiDg the eaoorl of prisonere to and from IbeConrl 
ia which their presence is required; 

(2) for regulating the amount to be allowed for the costs and 
charges of such escort ; and 

(3) for the guidance of officers in all other matters connected with 
the enforcement of this Act ; 

and from time to time to alter and add to the rules so made. 

19. All such rules, alterations, and additions shall be publish* 
ed in the official Qaiette, and shall, from the 
date of such poblioation, be deemed to have 
the force of law, 

20* ^ha Local Government may also 
declare in^each cue what officer shall| f^r the 
purposes of this Act, be deemed to be the 
officer in oharge^of the jail." 


PoblioatioD of rolei. 


Power to declare who 
ehHll be deemed officer in 
charge of jail. 


, now a prisoner 
, on the day 


SCHEDULE a. 

Court of 

To the officer io obutgo of the (efofe «o»ie of jail). 

You are hereby required to huTO the body of 
in , under safe and sure oonduot before the i . 

of next, by of the clock in the forenoon of the same day, 

there to give teetimony in a oanee now pending before [or in a certain 
charge or proseontion now pending before against , or a$ Iho 

COM may be], and after the said ahall then and there have given 

hie teetimony before the said .ortheaaid shall dispense 

with hie further attendance, oanee him to be conveyed under safe and ante 
conduct back to the said jail. 

A I. 

(Oountertigned) 0 D. 


SCHEDULE Be 

Court of 

To the officer in charge of the (itate name of jail) a 
You are hereby required to have the body of , now a prisoner 
in I under safe and sure conduct before the , at , ou *he 
day of next, by of the clock in the forenoon of the same day, 
there to answer a charge now pending before , and, after such charge 
ahall have been dUpos^ of, or the said shall dispense with his further 
attendance, cause him to be conveyed under sals and sura oonduot back to 
tnesaid jaiL 
day of 

A So 

{Oountenignei) 0 Do 
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PROBATE AND ADMINISTRATION. 


ACT No. V. OF 1881. 

Passed on the 21st Januabt 1881. 

An Act to provide for the grant of Probates of Wills and Letters of Admmis- 
tration to the estates of certain deceased persons. 

Whereas it is szpedioot to provide for the grant of probate of 
wills and letters of administration to the ea« 
Preamble. deceased persona in cases to which the 

Indian Suooession.Act, 1865, does not apply ; It is hereby, enacted as 
follows.— 


CHAPTEB I. 
Pbeuminabt. 


Short title. 

Local extoot 
Ocuomenoemeiit. 


1. This Act may be called *^Ihe Probate 
and Administration Act, 1881 

It applies to the whole of British India 
and it shall come into force on the first day 
of April 1881. 

Bote. 


An ezeontor of the will of a deceased Mabomedan, since the Ist April 
1881, the date of the coming into force of the Probate and Administration 
Act (V. of 1881), cannot olaim to represent the estate of his testator until 
he has taken out probate. — I. L. R., 7 Bom. 266. 


2. Qhapters II. to XI ll^ both inclusive, of this Act, shall apply 
in the case of every Hindu, Mnhammadau, 
Personal application. Buddhist, and person exempted under section 

882 of the Indian Suooession Act, 1865, dying before, on, or after the 
said first day of April 1881 : 

Provided that nothing herein contained shall be deemed to ren* 
dev invalid any transfer of property duly made before that day : 

Provided also that, ezcept in cases to which the Hinda Wills 
Act, I860, appliestt no Court in any local area beyond thelimits of tbe 
towni of Calcutta, Uadraa and Bombay, and the territories for the- 
time being administered by the Chief Commissioner of British Burma, 
and DO High Court inezerciseof the concurrent jurisdiction over such 

* See OoMetie of India^ S^nd Oot. 18bl, Pt. I., p. 504. 

• The Hindu WiHs Act, 1870, applies in the cases of Hindus, Jainas, 
Sikhs, and Buddhists in the territoriee subject to the Lieutenant- Governor 
of Bengal, and in the towns of Madras and Bombay. 
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local area hereby cooferred, shall receive applications for probate or 
letters of udminisiration until the Local Goverument haSi with the 
previous sauctioa of the Governor-General in Council, by a notification 
in the official Gaselte, authorised it so to do*. 

3«t In this Act, unless there be some* 
loterpretatioo-cIauBts. thing repugnant in the subject or context,— 

province'* includes any division of British India having a Court 
of the last resort : 

^^uiioor" means any person subject to the IndianMsjority Act, 1875, 
who has not attained bis niajoritj’ within ihe meaning of that Act, and 
any other person who has not completed his age of eighteen years ; 
and ‘‘minority * means the status of any such person ; 

“ will * means the legal declaration of the inteutiona of the testator 
with respect to his property, which he desires to be carried into effect 
after his death : 

“ codicil" means an instrument made in relation to a will, and ex- 
plaining, altering, or adding to, its dispositions. It is considered as 
forming an additional part of the will : 

“ Bpeciflc legacy’* means a legacy of specified property : 

“ demonstrative legacy" ineaus a legacy directed to be paid out of 
specified property : 

“ probate" means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator : 

* The following Courts have been authorized to receive applications 
for probate or letters of administration within the areas mentioned, namely: — 

In Bengal: the High Court at Calcutta, throughout the territories sub- 
ject to the Lieutenant-Governor of Bengal, and all District Judges as de- 
fined in ihe Act, within the said territories and such judicial officers as the 
High Court may from time to time, appoint as District Delegates. — See 
Calcutta Gazette^ 20th April 1881, Ft. 1., p. 445. 

In the Panjab : the Chief Court, throughout the territories administered 
by the Lienfenant-Governor of the Pan jab, and all DistHctlJ udges, as defined 
in the Act, within the said territories, and such judicial officers as the 
Chief Court may, from time to time, appoint as District Delegates — See. 
Fanjab Gazette, 6th Oct. 1881, Pt. I., p. 483. 

In the Andaman and Nicobar Islauds : the Courts of ihe Deputy So- 
perintendeut and the Chief Commissioner. — See Gazette of India, 28th May 
1881, Pt. L, p. 214. 

In Assam ; the High Court at Calcutta, throughout Assam, and all 
District Judges as defined in the Act, within the province, and such judicial 
officers as the High Court may, from time to time, appoint as District 
Delegates. — See Assam Gazette, 27, Aug. 1881, Pt. I., P, 337. 
t Compare Act X, of 1865, s. 3. 
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** exeontor’’ means a person to whom the ezeontion of the last will 
of a deceased person is, by the testator’s appointment, oonfided : 

administrator’’ means a person appointed by competent anthority 
tv riLhiMF the estate of a deceased person when there is no ezecntor : 


tth . 

District Jndge’^ means the Judge of a principal Civil Conrt of 
original jurisdiction. ^ 

CSAPTSB II. 

Or Gaizr or Peobate and Littxbs of Adminibtbation.* 


4* The ezecntor or administrator, as the case may be, of a de- 

Chanotor wd property person, is his legsi represenUiive for 

all purposes, and all the property of the de* 
ceased person vests in him as snob. 


of executor or admioiitra- 
tor us tuoh. 


But nothing herein contained shall vest in an ezecntor or adminis- 
trator any property of a deceased person which would otherwise have 
passed by survivorship to* some other person. 

5. When a will has been proved and deposited in a Conrt of com- 

Admini.tr.tio. with copy iorisdiotioD, situated beyond the limits 

fltitiesfld of aatheoiioated of the province, whether in the British do- 
oopy of will prored abroad, minions, or in a foreign country, and a pro- 
perly antlientioated copy of the will is produced, letters of adminis- 
tration may be granted with a copy of snoh copy annezed. 

Probate only to appointed 6. Probate can be granted only loan 

executor. ezecator appointed by the will. 

Anpointment ezpreis or 7. The appointment may be ezpress or 
implied. by necessary implication. 

Jllusirations. 


(o.) A wills that C be his ezecator if B will not. B is appointed eze- 
outer hy implication. 

(b.) A gives a legacy to B and several legacies to other persons, among 
tiie rest to his daughter-in-law, C, and adds,** but, should the within nam- 
ed C bp nut living, I do constitute and appoint B my whole and sole 
t;x wnitriz.” 0 is appointed exeontriz by implioation. 

< r ) A appoints several persons ezeoutors of his will and codicils, and 
hiH n^pliew residuary legatee, and in another codicil are these words : ** I 
ai<p*)iut my nephew my residuary legatee to discharge all lawful demands 
against my will and codioils, signed of different dates.” The nephew is 
appointed an ezecntor by implioation. 

P,rmm.towb.«p«.l*t. 8. Probate cannot be granted to any 
cannot be gntntod. person who is a minor or ia of nnsonnd mind. 


•Orant of probate toeeve- 
ral exeoniore eimoltane* 
oolly or at ditterent times. 


9e When several executors are appoint- 
ed, probate may be granted to them all simnl- 
taneonsly or at different times# 


0 Compare Act X. of 1868, Pt* XXIX. 
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lUusiraium. 

A is an executor of B*s will by express appointment, and C an exeontor 
ef it by implication. Probate may be granted to A and C at the same time, 
or to A first and ^len to C, or to C first, then to A. 

10. If a codicil be discovered after the grant of probate, a se- 
. parata probate of that codicil may be grant* 
codiail diecorered after ed to the execntor, if it ID no way repeals the 
grant of probate. appointment of executors made by the will. 


Procedure when different 
exeontora appointed by 
codicil. 


If different executors are appointed by 
the codicil, the prohate of the will must be 
revoked, and a uew probate granted of the will 
and the codicil together. 

XI. When probate has been granted to several executors, and one 
Accrual of representation of them dies, the entire representation of the 
to surviTiog executor. testator accrnes to the surviving execntor or 
executors. 


X2« Probate of a will when granted establishes the will from the 
death of the testator, and renders valid all in- 
Effect of probate. termediate acts of the execntor as such. 

13* Letters of administration cannot be 
To whom administration granted to any person who is a minor or is of 
m.7 not be granted. angoond mind. 


14« Letters of administration entitle the administrator to all 
Effect of letters of ad- rights belonging to the intestate as eifectnally 
ministration. as if the administration had been granted at 

the raoment/afier his death. 


15* Letters of administration do not render valid any intermedi- 
Acts not validated by ^^8 pf the administrator tending to the 

admiuistration. diminntion.'or damage of the intestate’s estate. 


IG* When a person appointed*an execntor has not renonnoed the 
^ ^ executorship, letters of administration shall 

where execntor has not re- not be granted to any other person until a 
nonneed. citation has been issued calling npon the exe- 

cntor to accept or renounce his executorship ; 

except that, when one or more of several executors has or have 
proved a will, the Court may, on the death of 
Exception. the Survivor of those who have proved, grant 

letters of administration without citing those who have not proved. 

17- The rennneiation may be made orally in the presence of the 
Jbr«..d.ff«,tofrena». Jadge, or by a wrUing signed by thepemn 
eiatioii of sxeontorehip. renoQOciog, and when made shall preolnde him 
from ever thereafter applying for probate of the will appointing him 
execntor. 
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18. If the executor renounce^ ar fail to accept, the executorship 

, within the time limited for the acceptance or 

Ppocedare where erecn- - , u j j 

tor reoounoeo or fail* to refusal thereof, the Will may be proved, ana 

accept within time limited, letters of administration wllh a copy of the 

will annexed may be granted to the person who would be entitled to 

administration in case of intestacy. 


mote. 

A testatrix by her will dedicated certain immoveable property to the 
$heha of an idol, and appointed an executrix whom she also constituted 
Mhebait^ and to whom she gave power to appoint the next shehait. The exe- 
cutrix died without having made any such appointment, and thereupon 
an application was made by the sister’s son of the testatrix for letters of 
administration, with a copy of the will annexed, to be granted to him with 
respect to the dehutter property : — Heldy that sec. 45 of the Probate and 
Administration Act authorized such a gr*ant to bo made, inasmuch as no 
ehebait having been appointed, there still remained some portion of the 
estate of the testatrix to he administered : — Held, also, that the idol, being 
the cebtui que trust, was a beneficiary” within the meaning of that term 
as used in see. 37 of tVe Act, and that as it could not undertake the man- 
agement of the estate, under that section administration might be granted 
to some person on its behalf : — Held, farther, that the applicant, the sister’s 
son of the testatrix, being the heir in the absence of other nearer heirs, as 
each was entitled to letters of administration, as the original grant in res- 
peet of the debuHer property might have been made to him. — I. L. R., 13 
Cal. 375. 

Grant of admlnktration When the deceased has made a will, 

legatee!^”** residuary appointed an executor, or 

when he has appointed an executor who is legally incapable or re- 
fuses to act, or has died before the testator, or before be has proved 
the will, or 

when the executor dies after having proved the will bat before he 
has administered all the estate of the deceased, 

an* naiversal or a residuary legatee may be admitted to prove the 
will, and Utters of administration with the will annexed may be grant- 
ed to him of the whole estate,^ or of so much thereof as may be unad- 
ministered. 

mote. 

A universal legatee is not entitled to probate, but only to letters of 
admipistration with the will annexed. In the goods of Eadhika Mahan Sett 
not followed. — I. L. R., 19 Gal. 582. 


20. When a residuary legatee, who has a beneficial interest, snr 


niRbb to adnrinistratioii 
ef ’tapretmtatwe pf dooeaa- 
ed rfMidoary l^atee. 


vives the testator, but dies before the estate 
has been fully administered, his representative 
has the same right to administration with the 


will annexed as such yeaidnary legatee. 
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21* When there is no exeeator and no residuary legatee or repre- 

eentative of a residuary legatee, Or he declines 
Grant or administration <«t 

wbaro no ozecncory nor re- i® lucapauie to acty or cannob he founds the 

sidnary legatee, nor repre- person, or persons who would be entitled to 
sentative of sue legatee. administration of the estate of the deceas- 

ed if he had died intestate, or any other legatee having a beneficial in- 
terest, or a creditor, may be admitted to prove the will, and letters of 
administration may be granted to him or them accordingly. 

22* Letters of administration with the will annexed shall not be 
granted to any legatee other than an universal 
administration to legatee residuary legatee, until a citation has been 

other than universal or re- issned and published in the manner herein* 
•iduary. after mentioned, calling on the next-of-kin to 

accept or refuse letters of administration. 

23* When the deceased has died intestate, administration of his 
To whom administration estate may be granted to any person who, ao- 
may be granted. Cording to the rules for the distribution of the 

estate of an intestate applicable in the case of snob deceased, would be 
entitled to the whole or any part of such deceased^s estate* 

When several such persona apply for administration, it shall be 
in the discretion of the Court to grant it to any one or more of them* 

When no snoh person applies, it may be granted to a oreditor of 
the deceased. 

Note. — See I. L. R., 13 Oal, 375, noted under sec. 18. 


CHAPTER III. 

0^ Limited Geants,* 

(d)— Grants limited in Duration. 

24* When the will has been lost or mislaid since the testator^s 
‘ Probate of oopy or draft death, or has been destroyed by wrong or ao- 
of lost will, oident, and not by any act of the testator, and 

a oopy or the draft of the will has been preserved, probate may be 
granted of sneh copy or draft, limited until the original or a properly 
authenticated oopy of it be produced. 

25* When the will has been lost or destroyed, and no copy has 

PiDbata of ooDtents of preserved, pFobste 

lost or destroyed will. may be granted of its contents, if they can be 

established by evidence* 

26* When the will is in the possession of a person, residing out 
P^te of oopy vthare province in which application for pro- 

original exists. bate is made, who has refused or neglected to^ 


* Compare Act X. of 1865, Fart XXX. (al'to ( / ). 
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deliver it np, bet a oop^ has been transmitted to the executor, and it 
is necessary for the interests of the estate that probate should be grant- 
ed without waiting for the arrival of the originals probate may be 
granted of the copy so transmitted, limited until the will or an anthen* 
tioated copy of it be prodnoed. 

27* Where no will of the deceased is forthcoming, but there is 
Adminiitratioa until will reason to believe that there is a will in exist- 
prodttoed. enoe, letters of administration may be granted, 

limited until the will or an anthentioated copy of it be prodneed. 

(b .) — Grants for the Use and Benefit of Others having Right* 

28* When any executor is absent from the province in which 

Admi.i.(r.tion with will “PPl'cat'o** » and there » no executor 

aDneied to attorney of ab- within the province willing to act, letters of 
sent exeontor. administration with the will annexed may be 

granted to the agent of the absent executor, for the'^nse and benefit of 
his principal, limited until he shall obtain probate or letters of adminis** 
tration granted to aimself. 

29* When any person to whom, if present, letters of adminis- 
AdminUtration with will tration with the will annexed might be gran- 
Moeaed to attorney of ab- ted, is absent from the province, letters of ad- 
sent, wonld be entitled to ministration with the will annexed maybe 
administer. granted to his agent, limited as above men- 

tioned. 

30« When a person entitled to administration in case of intestacy 

. w . absent from the province, and no person 

Administration toattor- „ .... , . .f,. ^ * 3 

nay of absent person enti- equally entitled IB Willing to act, letters of ad- 

tied to administer in case ministration may be granted to the agent of the 
of intestacy. absent person, limited as before mentioned. 

31* When a minor is sole^executor or sole residuary legatee, let- 
Admioirtntiog during aaministratiou with the will annexed 

minority of sole executor or may be granted to the legal gnardian of such 
residuary legatee. minor, or to such other person as the Court 

i(b*ll think fit, until the minor has attained his majority, at whioli 
period, and.Dot before, probate of the will shall be granted to him. 

32. When there are two or more minor executors, and no exeon- 

j - lof who has attained majority, or two or more 
AdmiaistratloB daring j** .j , . 

minority of seTeral eaeoo- residnarj legatees, and no residuary legatee 

tore or rasidoary logatoos. attained majority, the grant shall be 

limited nntil one of them has attained his majority. 

88< If e told exeontor or a sole universal or residuary legatee, or 
AdministratioB tot » person who would be solely entitled to the 

■ad banefit of laastie. estate of the intestate according to the mle* 
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for tbe distribaiion of intestates* estates^ applicable in the case V>l the 
deceased^ be a minor or Innatioi letters of administration, with or with* 
ont the will annexed, as the case may be, shall be granted to the per- 
son to whom the care of his estate has been committed by competent 
anthority, or, if there be no such person, to snch other person as the 
Gonrt thinks fit to appoint, for the use and benefit of the minor or 
Innatio, until he attains majority or becomes of sound mind, as the case 
may be. 

34* Pending any suit touching the validity of the will of a de- 
AdminiBtration pendenfe person, or for obtaining or revoking 

any probate or any grant of letters of admin- 
istration, the Court may appoint an administrator of the estate of such 
deceased person, who shall have all the rights and powers of a gener- 
al administrator, other than the right of distributing such estate ; 
and every such administrator shall be subject to the immediate control 
of the Court, and shall act under its direction. 

(c .) — For Special Pwrpom% 

35* any executor be appointed for any limited purpose speci- 

Probate limited to par- ^ the probate shall b© limited to 

pose specified in will. that purpose, and, if he should appoint an 
agent to take administration on his behalf, the letters of administra- 
tion with the will annexed shall accordingly be limited. 

36« If executor appointed generally give an anthority to an 

Administration with will ““oruey to prove a will on his behalf, and the 
annexed limited to part icu- sntbority is limited to a particular pnrpose, 
lar purpose. letters of administration with the will an- 

nexed shall be limited accordingly. 

37* Where a person dies, leaving property of wbioh he was the 
Administration limited to or surviving trustee, or in which he had 

tmat-property. HO beneficial interest on his own account, and 

leaves no general representative, or one who is unable or unwilling to 
act as snch, letters of administration, limited to snch property, may be 
granted to the beneficiary, or to some other person on bis behalf. 

Note — See I. L. B., 13 Gal. 376, noted under sec. 18. 

38* When it is necessary that the representative of a person de- 
United be made a party to a pending suit, and 

toinit. the execntor or person entitled to administra- 

tion is nnable or unwilling to act, letters of administration may be 
granted to the nominee of a party in such suit, limited for the purpose 
of representing the deceased in the said salt, or in any other suit which 
may be commenced in the same or in any other Court between the par- 
tiesi or any other parties) touching the matters at issue in the said suit^ 
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and antil a final decree shall be made therein and carried into complete 
ezeontion. 

89* at the expiration of twelve months from the date of any 
probate or letters of administration^ theezeoa- 
*0' or administrator to whom the same has or 
ptiHy to 8ait tobe broogbfc have been granted is absent from the province 
•gainst administrator. within which the Conrt that has granted the 

probate or letters of administration is situate, snch Conrt may grant, to 
any person whom it thinks fit, letters of administration limited to the 
pnrpose of becoming and being made a party to a suit to be brought 
against the executor or administrator, and carrying the decree which 
may be made therein into effect. 

40* In any case in which it appears necessary for preserving the 

Administration Umited P>'OP«r‘y » deceased person, the Court with- 
to ooUeotion and preserra- in whose district any of the property is sitnate 
tion of deceased's property, grant, to any person whom such Court 

thinks fit, letters of administration limited to the collection and preser- 
vation of the property of the deceased, and giving discharges for debts 
due to his estate, subject to the directions of the Court. 

41* When a person has died intestate, or leaving a will of which 
Appointment, asndniinis- tl*®**® « ”<> «x®ontor willing and competent to 
trator, of person other than act, or where the executor is, at the time of 
the death of such person, resident out of the 
titled to administration. province, and it appears to the Court to be ne- 
cessary or convenient to appoint some person to administer the estate 
or any part thereof other than the person who under ordinary circum- 
atanoes would be entitled to a grant of administration, the Judge may, 
in his discretion, having regard to consanguinity, amount of interest, 
the safety of the estate, and probability that it will be properly admi- 
nistered, appoint such person as he thinks fit to be administrator; 

and in every suoh case letters of administration may be limited or 
not as the Judge thinks fit. 

(d.)— Grants with Excepiim, 

42* Whenever the nature of the case requires that an exception 
ProiMta M .amtaiitr.- he made, probate of a will or letters of ad- 
^ioQ with will annexed BuV ministration with the will annexed shall ha 

Jeot to exception. granted subject to snoh exception. 

43* Whenever the nature of the oase requires that an exception 
AdminUtcation with ex- made, letters of administration shall be 
oeption. granted subject to suoh exception. 

(e;)— -Grants of fAs Best. 

Sfototo or adfflioirtra- 44. Whenever a grant, with exception, 
of jprobate or letters of adminietration, with 
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or witfaont the will annexed, has been made, the person entitled to 
probate or administration of the remainder of the deceased's estate 
may take a grant of probate or letters of administration, as the case 
may be, of the rest of the deceased’s estate. 

(/•) — Granti of Effects unadministered. 

45* If the executor to whom probate has been granted has died 
GraDt of effects anadmi. leaving a part of the testator’s estate nnadmi- 
nistered. nistered, a new representative may be ap- 

pointed for the purpose of administering such part of the estate* 

Hote. — See I. L. R., 13 Cal. d75» noted under sec. 18. 

46* In granting letters of administration of an estate not fully ad- 
Bales as to grants of ministered, the Court shall be guided by the 
effects nnadministared. same rules as apply to Original grants, and 
shall grant letters of administration to those persons only to whom 
original grants might have been made. 

47. When a limited grant has expired by effluxion of time, or 
the happening of the event or contingency on 
.“pirLi'.U limited, and there is still some 

still some pnrt of estate part of the deceased’s estate nnad ministered, 
anadmiuistered. letters of administration shall be granted to 

those persons to whom original grants might have been^made. 

CHAPTER IV. 

Alteration and Revocation of Grants.* 

48* Errors in names and descriptions, or in setting forth the 
What errors may be reo- place of the deceased’s death, or the 

tiaedbyCoaru pnrpose in a limited grant, may be rectified 

by the Coart, and the grant of probate or letters of administration may 
be altered and amended accordingly. 

49. If, after the grant of letters of administration with the will 
annexed, a codicil be discovered, it may be 
added to the grant on dne proof and identifi- 
cation, and the grant altered and amended ac- 
cordingly. 

SO* The grant of probate or letters of 
administration may be revoked or annulled 
for jnst cause. 

Explanation.— canse*’ is—' 
isf, that the proceedings to obtain tbe-grant were defective in 
substance ; 

2ndf that the grant was obtained fraud nlenily by making a false 
suggestion, or by concealing from the Court somethiug material to the 
case ; 


Procedure where codicil 
discovered after grant of 
administration with will 
annexed. 


Bevoestioo or annulment 
for just cause. 


Just csnse.** 


• Crmpars Act X. of Pt« XXX (9) and {h). 
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3rd, that the grant was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the grant, though such 
.allegation was made in ignorance or inadvertently ; 

4th, that the grant has become useless and inoperative through 
circumstances ; 

6th, that the person to whom the grant was made has wilfully and 
without reasonable cause omitted to exhibit an inventory or account 
in accordance with the provisions of Chapter YIL of this Act, or has 
exhibited under that chapter an inventory or account which is untrue 
in a material respeot.’*^ 

lUuatrationa, 

(a.) The Court by which the grant was made had no jurisdiction. 

(&.) The grant was made without citing parties who ought to have 
been cited. 

(c.) The will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to the estate of B as his widow, 
but it has since transpired that she was never married to him. 

(e.) A has taken administration to the estate of B has if he had died 
intestate, but a will has since been discovered. 

(/.) Since probate was granted, a latter will has been discovered. 

(igr*) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will. 

(/».) The person to whom probate was, or letters of administration 
were, granted has subsequently become of unsound mind. 

Notes. 

Where a will has been proved summarily, proof in solemn form per 
testes will not, as a rale, be required on the application of a person who had 
had notice, or had been aware of the previous proceeding j before the grant 
of probate issued, and had then abstained from coming forward. The widow 
of a Hindu testator who has died leaving sons has sufficient interest to call 
upon the executor to prove the will in solemn form per testes, — I. L. B., 11 
Oal. 492. 

The mere absence of a special citation in proceedings in which probate 
of a will is granted is not, where the person to whom a citation has not been 
issued is otherwise aware of the proceedings, a just cause” for revocation 
of probate as making the prooe^iugs substantially defective within the 
meaning of section 50 of the Probate Act, even where such person is a minor. 
—18 Cal. 45. 


CHAPTBB V. 

Of thb Pbactiox in gbantinq and bbvoking Pbobates 
AMD LbTTERS of ADMlNlBTBATlON.f 

51. The District Judge shall have Jnris- 
Jarisdiotion of Distriot diction in granting and revoking probates and 
letters of administration in all oases within his 
distriot. 


Judge in granting and 
▼okiog probates, Ac. 


* OL S has been added by Act Yl- of 1869, seo. 11. 

^ t Compare Act X of 1865, Ft, XXXI., m amended by Acts XIIL of 1875 A YI 
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62. The High Court may, from time to time, eppoiot such judi- 
cial officers within any district as it thinks fit 
Dtorict J.ag. » 1. 

deal wibh uon-conienuoaa grant probate and letters of administration in 
non contentions cases, within such local limits 
as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the 
Local Government. 


Persons so appointed shall be called ‘‘District Delegates.” 

53. The District Judge shall have the like powers and authority 

in relation to the granting of probate and let- 

Distnet JndflfeB powers * a • • i J ii ..x ^ 

as to grant of probate aod ters of administration, and all matters connect- 

adminiairaiioD. therewith, as are by law vested in him in 

relation to any civil suit or proceeding depending in his Court. 

54. The District Jndge may order any person to produce and 

bring into Court any paper or writing being 
District Judge may order or purporting to be testamentary, which may 
be shown to be in the possession or under the 
control of such person ; 

and if it be not shown that any such paper or writing is in the 
possession or under the control of such person, but there is reason to 
believe that he has the knowledge of any such paper or writing, the 
Court may direct him to attend for the purpose of being examined res- 
pecting the same, 

and he shall be bound to answer such questions as may be put to 
him by the Court, and, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the Indian 
Penal Code, in case of default in not attending or in not answering such 
questions or not bringing in such paper or writing as he would* have 
been subject to in case he had been a party to a suit, and had made such 
default, 

and the costa of the proceeding shall be in the discretion of the 
Judge. 


55. The proceedings of the Court of the’Distriot Judge, in rela- 
tion to the granting of probate and letters of 
administration, shall, except as hereinafter 
to probat. and adminisirv otherwise provided, be regnlated, so far as the 
circnmstances of the case will admit, by the 


Code of Civil Procedure.* 


• Bee AotXIY. ISM mo. A 
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56* Probate of the will or letters of administration to the estate 

When probate or «dn.i- * deceased person may be granted by the 
niitratioD maybe granted District Judge Under the seal of his Court, if 
by OiBtnct Judge. appears by a petition verified as hereinafter 

mentioned, of the person applying for the same that the testator or in- 
testate, as the case may be, had, at the time of his decease, a fixed 
place of abode, or any property, moveable or immoveable, within the 
jurisdiction of the Judge. 

57* When the application is made to the Jodge of a District in 
Dispoial of application which the deceased had no fixed abode at the 

“Hhioh hK ‘^® J "^8® 

filed bboda. tioD refuse the application, if in his judgment 

it conid be disposed of more justly or conveniently in another district, 
or, where the application is for letters of administration, grant them 
absolntely, or limited to the property within his own jurisdiction. 

58. Probate and letters of administration may, upon application 

Prob.t. end letters of purpose to any District Delegate, be 

administration may b a granted by him in any case in which there is 
granted by Delegate. contention, if it appears by petition (veri- 

fied as hereinafter mentioned) that the testator or intestate, as the 
case may be, at the time of his death, hud his fixed place of abode 
within the jurisdiction of such Delegate. 

59* Probate or letters of administration shall have effect over all 

^ . . the property, moveable or immoveable, of the 

Oonolusiyeneaa of pro- , i - i i 

bate or letters of adminis- deceased throughout the pro/inoe in which the 

same is or are* granted, and shall be conclu- 
sive as to the representative title against all debtors of the deceased, 

• and all persons holding property which belongs to him, and shall afford 
foil indemnity to all debtors paying their debts, and all persons deli- 
vering np snch property to the person to whom such probate or letters 
of administration shall have been granted : 

Provided that probates and letters of administration granted by a 
„ . . V j High Court established by Royal Charter, or 

batet} Sso,, granted by oer- by the Chief C/OQrt of the JraDjab, or by tha 

tain Oourta. Court of the Recorder of Rangoon, shall, un- 

less otherwise directed by the grant, have like effect throughout the 
whole of British India. 

60* Whenever a grant of probate or letters of administration is 
made by a Court with snch effect as last afore- 
oate^'oJInrt'^ti^on- the Registrar, or snoh other officer m the 

limited probate, &a, to Court making the grant appoints in this be- 

otber Ooorts. half, shall send to each of the other Courts 

empowered to make snoh grants a certificate to the following effect:-— 
* The words'* or are*’ hare been inserted by Act XII. of 1891. 
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** I, A. JB., Registrar [or as the case may he} of the High Ooart of 
Jadicatare at [or as the case may be}j hereby certify that on the 

day of 18 the High Coort of Jadicatare at [or as 
the case may be} granted probate of the will [or letters of administra* 
tion of the estate] of C. D., late of , deceased, to N. of 

, and 6r. fi., of , and that snoh probate [or letters] has 

[or have] effect over all the property of the deceased, throaghont the 
whole of British India 

and each certificate shall de filed by the Court receiving the same. 

61* The application for probate or letters of administration, if 
made and verified in the manner hereinafter 
cation for probate or admi- mentioned, shall be coDolnsive for the purpose 
nistration, i f properly of authorizing the grant of probate or adminis** 
made and verified. tration, and no such grant shall be impeached 

by reason that the testator or intestate bad no fixed place of abode, 
or no property within the district at the time of his death, nnless by a 
proceeding to revoke the grant if obtained by a fraud apon the Court. 

62- Application for probate or for letters of administration with 
the will annexed shall be made by a petitioii 
Petition for probate. distinctly written in English or in the langnage 

in ordinary use in proceedings before the Court in which the applica- 
tion is made, with the will, or, in the oases mentioned in sections 24, 
25, and 26, a copy, draft, or statement of the contents thereof an- 
nexed, and stating 

the time of the testator’s death, 

that the writing annexed is his last will and testament, or as the 
case may be, 

that it was duly executed, 

the amount of assets which are likely to come to the petitioner’s 
hands ; 

and, where the application is for probate, that the petitioner is 
the executor named in the will. 

In addition to these particnlars, the petition shall farther state, 

when the application is to the District Judge, that the deceased 
at the time of his death had a fixed place of abode, or had some pro- 
perty sitaate within the jurisdiction of the J adge ; and, 

when the application is to a District Delegate, that the deceased 
at the time of his death bad a fixed place of abode within the jnrisdio- 
tion of saoh Delegate. 

63 * In cases wherein the will, copy, or draft, is written in any 
, ^ ^ langnage other than English, or than that in 

tkm of win to be annexed ordinary nse in proceedings before the Uonrt, 
to peution. there shall be a translation thereof annexed to 
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the petitioD by a translator of the Coart« if the language be one for 
_ ^ , which a translator is appointed ; or, if the 

iion by person other than will^ copj, or draft, be in any Other langnage, 
Court translator. gyy person competent to translate the 

same, in which case snch translation shall be verified by that person 
in the following manner : 

1 (A. B.) do declare that I read and perfectly understand the 
langnage and character of the original, and that the above is a trne 
and accurate translation thereof/* 


Petition for letters of 
administration. 


64* Application for letters of administra* 
tion shall be made by petition distinctly writ* 
ten as aforesaid, and stating 
the time and place of the deceased^s death, 

the family or other relatives of the deceased, and their respective 


residences, 

the right in which the petitioner claims, 

the amount o* assets which are likely to come to the petitioner's 
hands. 

In addition to these particulars, the petition shall farther state, 
when the application is to a District Judge, that the deceased at the 
time of his death bad a fixed place of abode, or had some property situ- 
ate within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the deceased at 
the time of his death had a fixed place of abode within the jurisdiction 
of such Delegate. 

65. Every person applying to any of the Courts mentioned in the 

Additional statement* in proviso to seotion 59 for probate of a will or 
peiition for probate, &o. letters of administration of an estate, intended 
to have effect tbrongbont British India, shall state in his petition, in 
addition to the matters respectively required by sections 62 and 64, that 
to the best of his belief no application has been made to any other Court 
for a probate of the same will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid, 

or, where any such application has been made, the Court to which 
it was made, the person or persons by whom it was made, and the pro- 
ceedings (if any) had thereon. 

And the Oonrt to which any application is made nnder the proviso 
to seotion 59 may, if it think fit, reject the same. 

66« l^he petition for probate or letters of administration shall in 

FsUtion for pratato or snbBoribed by tha patitioner and 

afimiaiiura^n to be sign- bis pleader, if any, and shall be verified by 
«d and vorilM. petitionar in tha following manner or to 

the like effect ; — 
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‘^I (4. JB.), the petitioner in the above petition, declare that whttt 
is stated therein is true to the best of my information and belief.** 

67. Where the application is for probate, or for letters of ad- 

-- _ ministration with the will annexed, the peti- 

Verifioation of petition . -/.ji i £ 

for probate by one witnosa tion shall also be verined by at least one ot 

the witnesses to the will (when procarable)i 
in the manner or to the effect following 

1 (G, i>.), one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that 1 was present 
and saw the said testator affix his signature (or mark) thereto (as the 
case may be) {or that the said testator acknowledged the writing annex* 
ed to the above petition to be bis last will and testament in my pre* 
sence,)” 

68. If any petition or declaration which is hereby required to 

„ . ^ ^ , be verified contains anv averment which the 

Pnniahment for false , • , •‘'z* • i 

averment in petitiou or de- person making the vermoation knows or be* 

clarutiou. lieves to be false, such person shall be anb- 

ject to punishment according to the provisions of the law for the time 

being in force for the piinisbineut of giving or fabricating false eVi* 

dence.* 

69* lu all cases it shall be lawful for 
District Judpo may exa- District Judge Or District Delegate, if he 
thinks ht, 

to examine the petitioner in person upon oath, and also 

to require further evidence of the due execution of the will or the 

right of the petitioner to the letters of adminis* 
reqtiiro further evidence, ^ i j 

tration, as the case may be, and 

to issue citations calling upon all persons claiming to have any 
and issue citations to in- interest in the estate of the deceased to come 
spect proceedings. and gee the proceedings before the grant of 

probate or letters of administration. 

The citation shall be fixed up in some conspicnons part of the Court* 
house, and also in the office of the Collector of 
the District, and otherwise published or made 
known in such manner as the Judge or Delegate issuing the same may 
direct. 

note. 

Seo. 86 of the Probate and Administration Act (Y of 1881} makes the 
Code of Civil Procedure anpli* able to orders passed under that Act. An 
appeal therefore lies the High Court iroci the order of a District Judge 
admitting a ner.^jon a caveator under sec. 09 of the Act ; such an order 
is appeal. ioie uucier sec. 588, cl. (2) of the Code. A person not olaiming 
any of the property of the test .tor, but disputing tho right of the testator 

~ • See Act XLV of 1860, ChTxi. ^ 


Publication of citation. 
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to deal with certain property as his own, has not such an interst in the 
estate of the testator as entitles him to come in and oppose the grant of* 
probate. Kamona Soondary Dasseev. Hurro Lall Shaha, I. L. R., 8 Cal. 
570, dissented from ; Behary Lall Sandyal v, Jnggo Mohnn Gossaio, I, L. 
R., 4 Cal. 1 ; 2 C. L. R., 422, and Nanha Koer v, Somirun Thaknr 8 C. L. 
R., 287, followed in principle. — 17 Cal. 48. 

70« Caveats against the grant of probate or letters of adminis* 

nga!n.t grant 

of probate or admiuistra- or a District Delegate ; and immediately on 
any caveat being lodged with any District 
Delegate, he shall send a copy thereof to the District Judge ; and 
immediately on a caveat being entered with the District Judge, a copy 
thereof shall be given to the District Delegate, if any, wichin whose 
jarisdiction it is alleged the deceased had bis fixed place of abode at 
the time of his death, and to any other Judge or District Delegate to 
whom it may appear to the District Judge expedient to transmit the 
same. 

Form of caveat. 71. The caveat shall be to the following 

effect : — 

Lei nothing be done in the matter of the estate of A, Z?., late of 


day of 


at 


without 


, deceased, who died on the 
notice to C. D., of 

72. No proceeding shall be taken on a petition for probate or let- 
After el of caveat ters of administration after a Caveat against the 

no pmjeeding ^fcaken^^on grant thereof has been entered with the Judge 
petition until after notice District Didegate to whom the application 
has been made, or notice thereof has been given 
of its entry with some other Delegate, until after such notice to the 
person by whom the same has been entered as the Court shall think 
reasonable. . 

73. A District Delegate shall not grant probate or letters of ad- 

^ ^ ^ . ministration in any case in which there is con- 

not to grant probate or ad- tentlou as to the grant, or m which it other- 
miniBtratxOD. appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Explanation , — By contention’’ is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly 
appointed to act ou his behalf, to oppose the proceeding. 

Note. 

The High Court considering it to have been proved by the evidence 
that the alleged testator was incapable, by reason of illness, of signing the 
will as firmly as it purported to be signed, found that the signatures were 
not genuine, and reversed the decree of the first Court which had granted 
probate. On appeal there was no view of the signatures, neither party 
maving applied to have thA^riginals transmitted, or to have photographs 
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taken of them. But their Lordships found that the evidence did not war- 
rant the conclusion that on the day on which the will purported to havp 
been executed, the testator, physically and mentally, was unable to exeontA 
it; but that there was sufheient evidence to establish the genuineness of 
the will and the capacity of the testator to make it, and that the evidence 
for the defence was not sufficient to destroy the petitioner's case on either 
of these points. — I. L, R., 19 Cal. 65. 

74. In every case in which there is no contention, but it appears 

^ to the District Deletjate doubtfnl whether 

rower to transmit state- . , . . t u 

ment to District .Incite in probate or letters ot administration should 

doabtfiil cases whore no or should not be granted, or when any ques- 
oonteniioii. . . , . , ^ 

tion arises in relation to the grant, or ap- 
plication for the grant, of any probate or letters of administration, the 
District Delegate may, if he thinks proper, transmit a statement of 
the matter in question to tlie District Judge, who may direct the 
District Delegate to proceed in the matter of the application, accord- 
ing to such instructions as to the Judge may seem necessary, or may 
forbid any further proceeding by tlie District Delegate in relation to 
the matter of such application, leaving the party applying for the 
grant in question to make application to the Judge. 

75. In every case in which there is contention, or the District 

Procedure where ther.i« is of opinion that the probate or 

contention, or District letters of administration should be refused in 

‘I" "‘k “7 

should bo refused in liis that may have been filed therewith, shall be 
returned to the person by whom the applica- 
tion was made, in order that the same may be presented to the Dis- 
trict .Judge; unless the District Delegate thinks it necessary, for the 
purposes of justice, to impound the same, which he is hereby authoriz- 
ed to do; and in that case the same shall be sent by him to the District 
Judge. 


76. Whenever it appears to the Judge or District Delegate that 
Grant of probate to be probate of a will should be granted, he shall 
under seal of Court. grant the same under the seal of bis Court ia 

manner following : — 


“I, , .Judge of the District of , [or Delegate ap- 

pointed for granting probate or letters of ad- 
Form of such grant. ministration in (here insert the limits of the De- 


legate's jurisdiction) ], hereby make known that on the day 

of in the year the last will of , late of , a 

copy whereof is hereunto annexed, was proved and registered before 
me, and that administration of the property and oredits of the said 


deceased, and in any way concerning his will, was granted to , 

the executor in the said will named, ^ he having undertaken to ad- 
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minister the.famei and to make a fall and true inventory of the said 
fMN>perty4tnd credits, and exhibit the same in this Court within six 
Qonths from the date of this grant, or within such farther time as the 
''Court may from time to time appoint, and also to render to this Court 
a true account of the said property and credits within one year from 
the same date, or within such further time as the Court may from time 
to time appoint'.^ 

<‘The day of 18 

77. Whenever it appears to the District Judge or District Dele- 
Grant of letters of ad'* gate that letters of administration to the estate 
mioiitralion to bo under of a person deceased, with or without a copy 
•oalof Court. annexed, should be granted, he shall 

grant the same under the seal of his Court in ruanuer following : — 

I , Judge of the District of , [or Delegate appointed for 
granting probate or letters of administration iu 
Form of such grant. [/tere insert the limits of the Delegatees jurisdic- 
tion) hereby make ki.own that on the day of letters 

of administration (with or wlthoat the will annexed, as the case may be) 
of the property and credits of , late of , deceased, were 

granted to , the father (or as the case may he) of the deceased, 

he having undertaken to administer the same, and to make a full and 
ttne inventory of the said property and credits, and exhibit the same' 
in this Court within six months from the date of this grant, or within 
snob fortber time as the Gonrt may from time to time appoint, and 
also to render to this Court a true account of the said property and 
credits within one year from the same date, or within such further time 
as the Court may from time to time appoint.’* 

«The day of 18 

78* Every person to whom any gr^int of letters of administration 
is committed, and, if the Jndge so direct, any 
person to whom probate is granted, shall give 
a bond to the Jndge of the District Court to ensure for the benefit of 
the Jndge for the time being, with one or more surety or sureties, 
eij^aging for the due collection, getting in, and administering the 
es^te of the deceased, which bond shall be in such form as the Judge 
from time to time by any general or special order directs. 

79* ^be Court may, ou application made by petition, and on 
Of admioi.. satiefied that the eugagement of any 

tration-bond. such bond has not been kept, and upon snob 

terms as to security, or providing that the money received be paid into 
Court, or otherwise ss the Court may think fit, assign the same to some 
proper person, who shall therenpon beentitlrd to sue on the said bond 

• The words in single quotation have been substicuted for the original by Act VI 
eC 1889, IOCS, 18 and 18. 


Administratiou-boud. 
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bateoradiiiiniatraiioa sUuil 
not be grauceJ. 


in hiftowQ name as if the sanoie had been originally gi^en to him in* 
stead of to the Judge of the Court, and shall be entitled to recover 
thereon, as trustee for all persona interested, the full amount re* 
coverable in respect of any breach thereof. 

80. No probate of a will shall be granted until after the expiration 

Time before which pro- clear days, and no lettera of adminis' 

tration shall be granted until after the expir* 
ation of fourteen clear days, from the day of 
the testator# or iutesiater’s death. 

81* Until a public registry for wills is established, every District 
Judge and District Delegate shall file and pre* 
of which probate or ad- among the records of his Court all on- 

ministration with will an- ginal wills of which probate or letters of admi* 
oexed granted. nistration with the will annexed may be granted 

by him ; and the Local Government shall make regulations for the 
preservation and inspection of the wills so filed as aforesaid. 

82* After any grant of probate or letters of administration, no 

Grantee of probate or 

administration ulune to sue, havo been granted shall have power to sue or 
Ac., until same revoked. prosecute any suit, or otherwise act as repre* 
sentative of the deceased, throughout the province in which the same 
may have been granted, until such probate or letters of administration 
shall have been recalled or revoked. 


83« In <^ABe before the District Judge in which there is 
Procedure in contentious contention, the proceedingsf shall take« as 
cases. nearly as may be, the form of a snit, acoorj. 

ing to the provisions of the Code of Civil Procedure, in which the 
petitioner for a probate or letters of administration, as the case may bet 
shall be the plaintiff, and the person who may have appeared as afore- 
said to oppose the grant shall be the defendant. 

Notes. 

Where the caveator refuses to answer a question, section 177 of the 
Code of Civil Procedure the provisions of which are extented to proceed- 
ings before the District Judge by seotioo 83 of Act V of 1881, will not 
justify the Judge in dispensing with the proof of the will set up, and passing 
a decree iu favour of the petitioner. — 1. L. B., 9 Bom. 241. 

See I. L. R., 19 Cal. 65, noted under sec. 73. 

84. Where any probate is, or letters of admiovstration are, re- 
voked, all payments hona fide made to any 
executor or administrator under such probate 
or administration before the revocation there- 
of shall, notwithstanding such revocation, be 
a legal discharge to the person making the same ; 

• Sic. Bead “ teetatmc^fc” t The word “ proceedings*’ has been eobetitutsd fwr 
he word **prooeediog.'’**'See Act Xll of 1891. if See A^ XIV of ISSg, its* 


Payment to executor or 
adminietrator before pro- 
bate or administratian re- 
voked. 
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and the exeontor or administrator who shall have acted under any 

Etght of soch executor probate or administration may 

or admioisirator to recoup retain and reimburse himself out of the assets 
himself. deceased in resfiect of aoy pajments 

made by him which the persou to whom probate or letters of adminis- 
tratiou shall be afterwards granted might have lawfully made. 

85* Notwithstanding anything hereinbefore contained, it shall. 
Power to pofnae letters expect in cases to which the Hindu Wills Act, 
of adoiinistrutiou. 1870, applies, be iu the discretion of the (Jourt 

to make an order refusing, for reasous to be recorded by it in writing, 
to grant any application for letters of adrninistratiou made under this 
Act. 


86* Every order made by a District Judge or District Delegate 
Appeals from orders of virtue of the powers hereby conferred upon 
District Judge. him shall be subject to appeal to the High 

Court under the rales contained iu the Code of Civil Procedure^ ap- 
plicable to appeals. 


ISTote. — See 1. L. R., 13 Cal. 375, noted nnder sec. 18. 

87. The High Court shall have concurrent jurisdiction with the 
Concurrent jariadiotion District Judge in the exercise of all the powers 
of High Court. hereby conferred upon the District Judge. ** 


CHAPTER VI. 

Of THK PoWKRS of an ExKCUTOE or AOMlNISTRATOr.t 


88. An executor or administrator has the same power to sue in 
In respect of causes of respect of all causes of action that survive the 

action surviving deoeusod, deceased, and may exercise the same powers 
and debts due at death. recovery of debts due him at the time 

of his death, as the deceased had when living. 

89. All demands whatsover, and all rights to prosecnte or de- 

fend any suit or other proceeding, existing 
sn^oTor^ugrinlt de^ed favour of or against a person at the time 
aarvive to and against exe- ot his decease, survive to and against his exe- 
ontor or administrator. outors or administrators except causes of action 

for defamation, assault as defined iu the Indian Penal Code, or other 
personal injuries not cansing the death of the party, and except also 
oases where, after the death of the party, the relief sought could not 
be enjoyed, or granting it would be nugatory. 

Illustration, 


A collision takes place on a railway in consequence of some neglect 
or default of the officials, and a passenger is severely hurt, but not so as to 
cause death. He afterwards dies without having instituted any suit. The 

cause of action does not survive. 

f Compare Act X of 1865, Pt. XXXllI. 


• Bee Aot XIY of 1888, eeo. 3. 
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90* (1) An ezecntor or administrator has, snbjrals to the pro- 

Power of executor or nd- J® 

ministrat^or lo diepoKo .,S thinks fit, ot all or anv of the property for the 

property. being vested in him under seotion 4. 

(2) The power of an executor to dispose of immoveable property 
80 vested in him is subject to any restriction which may be imposed in 
this behalf by the will appointing him, unless probate has been grant- 
ed to him, and the Court which granted the probate permits him by an 
order in writing, notwithstanding the restriction, to dispose of any 
immoveable property specified in the order in a manner permitted by 
the order, 

(3) An administrator may not, without the previous permission of 
the Court by which the letters of administration were granted, — 

(a) mortgage, charge, or transfer by sale, gift, exchange, or other- 
wise any immoveable property for the time being vested in him under 
section 4, or 

lease any snch property for a term exceeding five years. 

(4) A^disposal of property by an executor or administrator in con- 
travention of snb-section (2) or sub section (3), as the case may be, is 
voidable at the instance of any other person interested in the property. 

(5) Before any probate or letters of administration is or are grant- 
ed under this Act, there shall be endorsed thereon or annexed thereto 
a copy of sub sections (1), (2), and (4), or of sub'Sectiona (1),(3), and 
(4\ as the case may be. 

(6) A probate or letters of administration shall not be rendered 
invalid by reason of the endorsement or anuexure required by the last 
foregoing sub-section not having been made thereon or attached there- 
to, nor shall the absence of such an endorsement or annexure autboriTse 
an executor or administrator to act otherwise than in accordance with 
the provisions of this section. 

Illustrations, 

(a.) The deceased has made a specific bequest of part of his property. 
The executor, not having assented to the bequest, sells the subject of it 
with the consent of the Court. The sale is valid. 

(6.) The executor, in the exercise of his discretion, mortgages a part 
of the immoveable estate of the deceased with the consent of the Court. 
The mortgage is valid. 

IVote. 

Certain persons who were heirs of a deceased lady, and had also taken 
out abministration to her estate, limited to certain Government seonrities, 


• Sec. 90 has been eubstinited for the original by Act. VI of 1889, »ec. 14. ** Kot- 

withstanding anything in sec. 90 of the Probate and Administration Act, 1881, a dis- 
posal of property by an executor or administrator who was appointed before the oom- 
menoeinencof this Act, and to whom the provisions of that section were applicable, shall 
not be void by reason only that the consent of the Court to the disposal of the proper- 
ty was not obtained.” — Act VI of 1889, sec. 19, 
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■old snoh OoTernment.secarities to ft bona fide purchaser under ft written 
instrament, in which the vendors were not described fts administrfttors. 
Held, that the failnre to so describe themselves did not affect the sale, 
inasmnoh aa they were entitled to sell either as heirs or administrators; 
and although as heirs they coaid sell no more than their own shares in 
such securities, yet the entire purchase-money having come to their hand, 
they, as administrators, were bound to administer the same as part of the 
assets of the estate, the question whether they did so or not, not being one 
which would affect the title of the purchaser.— L L. R., 19 Cal. 26. 


91. If an executor or administrator purchases, either directly or 

Pitfohue by «.cntot or property of the de- 

adminiairator ofdeceused’i ceased, the sale is voidable at the instance of 
any other person interested in the property sold. 

92* When there are several exeentors or administrators, the 

Powers of several exe- of all may, in the absence of any direo-‘ 

entore or admiDistratora tion to the contrary in the will or grant of 
eseroisable by one. letters of administration, be exercised by any 

one of them who has proved the will or taken out administration. 

Illustrations, , 

(a.) Quo of several executors has power to release a debt due to the 
deceased. 

(b.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or 
immovoable. 

(d.) One has power to assent to a legacy. 

fe.) One has power to endorse a promissory note payable to the de- 
ceased. 

(/.} The will appoints A, B, 0, and D to be executors, and directs that 
two of them shall be a quorum. No act can be done by a single executor. 

93* Upon the death of one or more of several executors or ad- 

.... miuistrators, ail the powers of the office be- 

Survival of powers on ^ 

death of one several exe> Come, in the absence of any direction to the 
entors or adminiitratora. contrary in the will or grant of letters of ad- 

ministration » vested in the survivors or survivor. 

94* The administrator of effects unadministered has, with res- 

Powers of administrator effects, the same powers as the 

of effeots nnadministered. original executor or administrator. 

Powers of administrator 95. An administrator during minority 

during minority. has all the powers of au ordinary administrator. 


96. When probate or letters of administration shall have been 
Powers of marriod exe- granted to a married woman, she has all the 
ctttrix or admiuisirairix. powers of an ordinary executor administrator* 
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CHAPTER VII. 

Of the Duties of an Executor or Administbaxob.* 

97. It is the duty of an executor to provide funds for the per- 
As to deceased’s funeral formanco of the necessary funeral ceremonies 
ceremonies. of the deceased in a manner suitable to his con- 

dition^ if he has left property sufficient for the purpose. 

93*t (i) An executor or administrator sball^ within six months 

from the grant of probate or letters of ad minis* 
Inventory and account. tration, Or within such further time as the Court 

which granted the probate or letters may from time to time appointi 
exhibit in that Court an inventory containing a fall and trne estimate 
of all the property in possession and all the credits, and also all the debts 
owing by any person to which the executor or administrator is entitled 
in that character, and shall, in like manner, within one year^frotn the 
grant, or within such further time as the said Court may from time to 
time appoint, exhibit an account of the estate, showing the assets which 
have come to his hands, and the manner in which they have been ap- 
plied or disposed of. 

(2) The Iligh Court may from time to time prescribe the form in 
which an inventory or account under this section is to be exhibited. 

(3) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits 
to comply with the requisition, he shall be deemed to have committed 
an offence under section 176 of the Indian Penal Code. 

(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 of 
that Code. 

99 . lu all cases where a grant has been made of probate or letters 

Inrentor, to include administration intended to have effect 
property in any part of throughout the whole of British India, the exe- 
Britisb India. outor or administrator shall include in the in- 

ventory of the effects of the deceased all his moveable or immoveable 
property situate in British lndia.:|: 

And the value of such property situate in each province shall be 
separately stated in such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee corresponding to the entire 
amount or value of the property affected thereby, wheresoever situate 
within British India. 


* Compare Act X. of 1865, 1’t. XXXIV., as amended by Act XIII. of 1875. 
t Sec. os has been substituted for the original by Act VI. of 1889, sec. 15. 
$ As amended by Act VI. of 18S9, aec. 10, 

11 72 
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100* The executor or administrator shall collect, with' reasonable 

diligence, the property of the deceased and the 

As to profwrty of, and debts that were due to him at the time of his 
debts owing to, deceased. ^ , 

death. 


101. Funeral expenses to a reasonable amount, according to the 
Bipeoni to be j«id be- degree and quality of the deceased, and death- 
fore all debts. .bed charges, including fees for medical attend- 

ance, and board and lodging for one month previous to his death, are 
to be paid before all debts. 

103- ^ho expenses of obtaining probate or letters of administra- 
Bipeases to be p*id including the costs incurred for or in res- 

next alter each oxpenaes. pect of any judicial proceeding that may be 
necessary for administering the estate, or to be paid next after the 
funeral expenses and death-bed charges. 

103« Wages due for services rendered to the deceased within 

^ . three months next preceding his death by any 

Wages for certain ser- , , . a J 

Tioea to be next iiaid, and labourer, artizan, or domestic servant, are next 

then other debts. paid, and then the other debts of the de- 

ceased according to their respective priorities (if any). 

Save as aforosiiid, sill 104. Save us aforesaid, no creditor is to 

Vr-'orUj over another. 

But the executor or administrator shall pay all such debts as he 
knows of, including his own, equally and rateably, as far as the assets 
of the deceased will extend. 

Debts to be paid before 105* Debts of every description must be 

logaciea. paid before any legacy. 

106* if the estate of the deceased is subject to any contingent li- 

UxecDtor or 8dmini.tr.- ““ executor or administrator is not 

tor not bound to pay lega- hound to pay any legacy without a sufficient iu- 
ciaa without indemnity. demnity to meet the liabilities whenever they 

may become due. 

107* If the assets, after payment of debts, necessary expenses, 
and specific legacies, are not sufficient to pay 
general Je- all the geDeral|[legacies in full, the latter shall 
abate or be, diminished in equal proportious; 


and in the absence of any direction to the contrary in the will, the 
Executor not to p.y on. executor has no right to pay one legatee in pre- 


ference to another, nor to retain any money on 
account of a legacy to himself or to any per- 
son for whom he is a trustee. 


legatee in perfercuce to 
another, 
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108- Where there ia a specific legacjf aod the sesete are eBffioient 

. for the payment of debts and necessary ex- 

N on-abatement of speci- , , . i j i* j 

iic legacy when aaseta sui- penses, the thing specified iBust be dehverea 

ficient to pay debts. the legatee without any abatement. 

109« Where there ia a demonstrative legacy, and the assets are 
sufficient for the payment of debts and neces* 
8»«-y expenses, the legatee has a preferential 
sufficient to pay debts and claim for uiayment of bis legacy ont of the 
nocesaary expenses. from which the legacy is directed to be 

paid until such fund is exhausted, and if, after the fuud is exhausted, 
part of the legacy still remains unpaid, he ia entitled to rank for the 
remainder against the general assets as for a legacy of the amount of 
such unpaid remainder. 

no* the assets are not sufficient to answer the debts and the 

_ . , . ^ specific legacies, an abatement shall be made 

Rfttenble nbatement of / , ^ ' , , . • 

specific legacies. from the latter rateably in proportiou to their 

respective amounts. 

Illustration, 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to C‘a 
horse, valued at 1,000 rupees. It is found necessary to sell ail the effects of 
the testator ; and his assets, after payment of debts, are only 1,000 rupees. 
Of this sum ilupoes 333-5-4 are to be paid to B, and Rupees 666-10-8 to C. 

111. For the purpose of abatement, a legacy for life, a sum ap- 

. ... propriated by the will to produce an annuity. 

Logacies trented as ge- ^ v - v 

nerai for puruuao of abate- aud the vaiuc of an annuity when no sum has 

been appropriated to produce it, shall be trea- 
ted as general legacies. 

CHAPTER VIII. 

Of thr Executor’s Assent to a Leoacv.* 

Assent necesRary to com- 112. The assent of the executor 10 neces- 

plete iegatee*8 title. sary to complete a legatee's title to his legacy. 

Illustrations. 

(a.) A by his will bequeathes to B his Governmeat paper, which is 
in deposit with the Bank of Bengal. The Bank has no other authority 
to deliver the securities, nor B a right to take possession of them, without 
the assent of the executor. 

(6.) A by his will has bequeathed to C bis house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the assent of 
the executor. 

113. The assent of the executor to. a specific bequest shall be 

Effwt of execator*. a» sufficient to divest hie interest as executor 
sens to speciao legacy. therein, and to transfer the subject of the be- 


* Coaipare Act X of 1805, Ft. XXXV. 
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qaesfc to the legatee, nolees the nature or the circumstances of the pro* 
perty require that it shall be transferred iu a particular way. 

This assent may be verbal, and it may be either express or implied 
Nature of aisent. from the conduct of the executor. 

nitutrations, 

(a.) A horse is bequeathed. The executor requests the legatee to 
dispose of it, or a third party proposes to purchase the horse from the exe- 
cutor, and be directs him to apply to the legatee. Assent to the legacy is 
implied. 

(b.) The interest of a fund is directed by the will to be applied for 
the maintenance of the legatee during his minority. The executor oem- 
menoes so to apply it. This is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B. 

(d.) Executors die after paying all the debts of the testator, but before 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(a.) A person to whom a specific article has been bequeathed takes 
possession of it and rc ains it without any objection on the part of the exe* 
outer. His assent may be presumed. 

114* assent of an executor to a legacy may be conditional, 


Conditional aaaent. 


and if the condition be one which he has a right 
to enforce, and it is not performed, there is no 


assent. 


lllusiratiom. 

(a.) A bequeaths to B his lands of Sultanpur, which at the date of the 
will, and at the death of A, were subject to a mortgage for 10,000 rupees. 
The executor assents to the bequest on condition that B shall within a 
limited time pay the amount due on the mortgage at the testator’s death. 
1 he amount is not paid. There is no assent. 

(b.) The executor assents to a bequest on condition that the legatee 
shall pay him a snm of money. The payment is not made. The assent 
is nevertheless valid. 

See I. L. R., 19 Cal. 26, noted under sec. 90. 


115* When the executor is a legatee, his assent to his own le- 
Awent of eseontor to necessary to complete his title to it, 

bis own legacy. in the same way as it is required when the 

bequest is to another person, and his assent may in like manner be 
express or implied. 

Assent shall be implied if in his manner of administering the 


Implied assent. 


property he does any act which is referable to 
his character of legatee, and is not referable 


to bis obaruoter of exeontor. 


lUttsiration, 


An executor takes the rent of a house or the interest of GoTemment 


■aeunties bequeathed to him, and applies it to bis own use. This is 
assent. 
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116. The assent of the execator to a legacy gives effect to it from 
Effect of exeoator*8 aBsent. the death of the testator. 

Illusirations, 

(a.) A legatee sells his legacy before it is assented to by the execator. 
The executor's sabaequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(6.) A bequeaths 1,000 rupees to B with interest from his death. The 
execator does not assent to this legacy until the expiration of a year from 
A’s death. B is entitled to interest from the death of A. 

B*Mntor Wbe. to deli- 117- An executor is not bound to psy or 

ver legacies. deliver any legacy until the expiration of one 

year from the testator’s death. 

Illusiratton, 

A by his will directs bis legacies to he paid within six months after 
his death. The execator is not bound to pay them before the expiration of 
a year. 


CHAPTEBIX. 

Of The Payment and Apportionment of Annuities.* 

118. Where an annuity is given by the, will and no time is fixed for 
Commencement of .n- commencement, it shall oommenoe from 
nutty when no time fixed the testator's death, and the first payment shall 
be made at the expiration of a year next after 
that event. 

119- Where there is a direction that the annnity shall be paid 

When ennnity, to be paid quarterly Or monthly, the first payment shall 
quarterly or monthly, first be due at the end of the first quarter or first 
laiis due. month, as the case may be, after the testator’s 

death, and shall, if the executor think fit, be paid when due ; but the 
executor shall not be bound to pay it till the end of the year. 

120a Where there is a direction that the first payment of an 
Date of sQocesBiye pay- annuity shall be made withio one month or 
meots when first payment other division of time from the death of 

in given lime, or on day testator, or ou a day certain, toe successive 
payments are to be made on the anniversary 
of the earliest day on which the will authorizes the first payment to be 
made ; 

• Apportioement where en- annuitant diea in tb« interval 

unitant dies between times between the times of payment, an apportion* 
ot payment. share of the annnity aball be paid to hia 

representative. 


• Comiare Act X. of U65, Pt XXXTI. 
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CHAPTER X- 

Or THE Investment of Funds to provide for Legacies.* • 

121. Where a legacy, not being a specific legacy, is given for 
loTMtiaentof eom be- Hfe, the sam bequeathed shall, at the end of 
qaeathed where legacy, not the year, be invested in such securities as the 
•pecifio, gifen for life. High Court may, by any general rule to be 
made from time to time, authorize or direct, and the proceeds thereof 
shall be paid to the legatee as the same shall accrue due. 

122* Where a general legacy is given to be paid at a future 

lB.Min.ent of Renerel esecntor shall invest a sum sufficient. 

legHcy to be paid at future to meet it in securities of the kind mentioned 
iu the last preceding section. 

The intermediate interest shall form part 
loteraiedUte ioterest. riv j • 

of the residue ot the testator s estate. 

123. Where an annuity is given, and no fnnd is charged with 

„ - , . . its payment or appropriated by the will tb an- 

Prooed are when no fund ^ rr r . ^ 

charged with, or appropri- 8wer it, a Govern men t annuity of the specified 
ated to, annuity. amount shall be purchased ; or 

if no such annuity can be obtained, then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose iu such securities 
aa the High Court may, by any general rule to be made from time to 
time, authorize or direct. 

124. Where a bequest is contingent, the esecutor is not bound 

_ . . ,, to invest the xiinount of the legacy, but may 

Transfer to residuary « , •, r i ^ i 

legatee of oontiogent be> transfer the whole residue of the estate to the 

residuary legatee (if any) on his giving suffi- 
cient security for the payment of the legacy if it shall become due. 

125t Where the testator has bequeathed the residue of his estate 
to a person for life, with a direction that it 
b«q« 4 M^^^for%fe,^ invested in certain specified securities, 

direction to invest iu speci bo much of the estate as is not at the time of 
fied seoarities. death invested in securities of the specified 

kind shall be converted into money, and invested in sncb secnrities. 

126* Snob conversion and investment as are contemplated by the 
Timeand nannsrofoon- last preceding section shall be made at such 
TcrsidiB and investment. times and in such manner as the executor ia 
his disoertion thinks fit ; 

and, tmtil such conv* rsion and investment shall be completed, 
IntarMt paymble until t''® person who wonld be for the time being 
inTMtaraat. entitled to the income of the fund when 

•o invested ■hall receive interest at the rate of six per cent, per annnin 


. Conipm Aet X of 1806, Ft. XXXVII., m amoodcd 87 Act A'l of 1881. 
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upon the market value (to be oompnted as of the date of the testator^s 
death} of such part of the fuad as shall nob yet have faeea so io vested. 

127* AVhere, by the terms of a bequest, the legatee is entitled 

Procedure where minor to the immediate payment or possession of the 

entjtled to immediate pay- money or thing bequeathed, but is a ZDioor» 
ment or possession of be- 

quest, and no direcrina to and there is uo direction in the will to pay it 
pay lo person on his behalf, to any person on bis behalf, the executor or 
administrator shall pay or deliver the same into the Court of the Dis* 
trict Judge by whom or by whose District Delegate the probate was, 
or letters of administration with the will annexed were, granted, to the 
account of the legatee, unless the legatee be a ward of the Court of 
Wards ; and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to bis account ; 

and such payment into the Court of the District Judge, or into 
the Court of Wards, as the case may be, shall he a sufficient discharge 
for the money so paid ; 

and such money, when paid in, shall be invested in the purchase of 
Government securities, which, with the interest thereon, shall be trans- 
ferred or paid to the person entitled thereto, or otherwise applied for 
his benefit, as the Judge or the Court of WardS) as the case may be, 
may direct. 

CHAPTER XI. 

Of the Produce and Interest of Legacies.# 

Legatee’s titia to pro- 128- The legatee of a specific legacy is 

duce of Bpecifio legacy. entitled to the dear produce thereof, if any, 
from the testator's death. 

Exception, — A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 
and the vesting of the legacy. 

The clear produce of it forms part of the residue of the testator^s 
estate. 

Illustrations, 

(a,) A bequeaths his flock of sheep to B. Between the death of A 
and delivery by his executor the sheep are shorn, or some of the ewes 
produce lambs. The wool and lambs are the property of B. 

(&.} A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of 0. The interest which falls due between 
the death of A and the death of G belongs to B, and must, unless he is a 
minor, be paid to him as it is received. 

(c.) The testator bequeaths all his four per cent." Government promis- 
sory notes to A, when he shall complete the age of 18. A, if he complete 
that age, is entitled to receive the notes, but the interest which aoomes in 
respect of them, between the testator’s death and A’s completing 18, forms 
part of the residue. 


* Compare Act X. of 1865, Ft. XXXYIII. 
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BMidaary logaiM’s title 
toj^eodooe of reaidaerj 


129« The legatee ander a general resi- 
duary bequest is entitled to the produce of 
the residuary fund from the testator’s death. 


JESseeption.— A general residuary bequest contingent in its terms 
dydes not comprise the income which may accrue upon the fund be« 
fjineathed between the death of the testator and the vesting of the 
legacy. 

Such income gdip as undisposed of. 

IlluBtrations, 


/ 


(a.) The testator bequeaths the residae of his property to A, a minor, 
to be paid to him when he shall complete the age of 18. The income from 
the testator’s death belongs to A. 

(b.) The testator bequeaths the residae of his property to A when he 
shall oomplete the age of 18. A, if he complete that age, is entitled to 
receive the residue. The income which has accrued in respect of it since 
the testator’s death goes as undisposed of. 


Interest when no time 
ilzed for payment of gene- 
TiJ legacy. 


130. Where no time has been fixed for 
the payment of a general legacy, interest 
begins to run from the expiration of one year 


from the testator’s death* 


BxceptioiM. — (1.) Where the legacy is bequeathed in satisfaction 
ot a debt, interest runs from the death of the testator. 

(2.) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself iu the place of a parent of the legatee, 
the legacy shall bear interest from the death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 

131. Where a time has been fixed for 
Interest when time fixed, payment of a general legacy, interest 

begins to ran from the time so fixed. 

The interest up to snoh time forms part of the residae of the 
testator’s estate. 

JSec^ftaa.-— Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent of 
the legatee, and the legatee is a minor, the legaoy shall bear interest 
item the death of the testator, unless a specific snm is given by the 
will for maintenance, or unless the will contains a direction to the 
contrary* 

Note. 

See I. L. B., 16 Cal. 549, note under sec. 96 of the Indian Snooession 

Act. 

133. The rate of interest shall be six per 
cent per annum. 


Bela of intsrsst. 
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133* No interest is payable on the arrears of an annnity within 
_ . . . - the first year from the death of the teatatorf 

annuity within first year althon^h a period earlier than the expiration 
after testator's death. ^^y have been fixed by the will 

for making the first payment of the annnity. 

134« Where a sum of money is directed to be invested to pro- 
interest on snm to be in- doce an annnity^ interest is payable on it from 
vested to produce annnity. testator. 


CHAP TSB XII. 

Of the Refunding of Lbqacibb.^ 

135« An execntor who has paid a legacy under the*[[order of a 
Refund of legacy paid Jndge is entitled to call upon the legatee to 
under Judge's orders. refund in the event of the assets proving in- 

snfficient to pay all the legacies. 

136. When an execntor has volnntarily paid a legacy, he cannot 

call upon a legatee to refund in the event of 

No refund if paid voiun- assets proving insnfficient to pay all the 

tarily. , . r ^ . 

legacies. 

137. When the time prescribed by the will for the performance 

„ . , ^ ^ of a condition has elapsed, without the oondi- 

Rafnnd when legacy be- , r j j 

comes dne on performance tion having been periormed, and the execntor 

farther jj^g thereupon, without fraud, ^distributed the 
assets, in such case« if further time has, under 
the second clause of this section, been allowed for the performance of 
the condition, and the condition has been performed accordingly, the 
legacy cannot he claimed from the executor, but those to whom he has 
paid it are liable to refund the amount. 

Where the will requires an aot to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before the 
legacy is enjoyed, or as a condition upon the non-fnlfilment of which 
the subject matter of the bequest is to go over to another person, or the 
bequest is to cease to have effect, the act must be performed within the 
time specified, nnless the performance of it be prevented by frand, in 
which case such farther time shall be allowed as is requisite to make 
np for the delay caused by such fraud. 

138* When the executor has paid away the assets in legacies. 
When each legatee com- « afterwards obliged to discharge a 

pelittble CO refund in pro- debt of which he had no previous notice, he 
is entitled to call upon each legatee to refund 
in proportion. 

• Compare Act X of 1865, Pt., XXXIX. 
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DiitribotUni of Msetf. 


189«* Where an exeentor or adminietrstor baa giTen inch mftioee 
as the High Court may, by any general rule 
to be made from time to time, prescribe for 
creditors and others to send in to him their claims against the estate 
of the deceased, be shall, at the expiration of the time therein named 
for sending in claims, be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawful claims as he knows of, and shall 
not be liable for the assets so distributed to any person of whose claim 
he has not had notice at the time of such distribution ; 

but nothing herein contained shall prejudice the right of any 
OMitor ms/ follow as- creditor or claimant to follow the assets, or any 
•Sts. part thereof, in the hands of the persons who 

may have received the same respectively. 

140 * A creditor who has not received payment of bis debt may 
Creditor miy cell upon call npon a legatee who has received payment 
legstee to refund. of his legacy to refund, whether the assets of 

the testator’s estate were or were not sufSoient at the time of his death 
to pay both debts and legfaoies, and whether the payment of the legacy 
by the executor waa voluntary or not. 

14l« If the assets were sufficient to satisfy all the legacies at the 
Whsu Isgstee, not satis, testator's death, a legatee who has 

Ssd or oompelled to refund not received payment of his legacy, or who has 
^0^ in compelled to refund under the last preced- 

rsfuad. ing section, oannot oblige one who has received 

payment in full to refund whether the legacy were paid to him with or 
without suit, although the assets have subsequently become deficient by 
the wasting of the exeoutor. 

148. If the assets were not sufficient to satisfy all the legacies 

WliM iiM.ti.Bad lagmtM ^ ‘‘*® ‘I®****. ® 

must drat prooeed against who has not received payment of his legacy 
•saeutor, if aoWent. must, before he can call on a satisfied legatee 

to refund, first proceed against the executor if he is solvent ; but, if 
the executor is insolvent or uot liable to pay, the unsatisfied legatee can 
oblige each satisfied legatee to refund in proportion. 

148« The refunding of one legatee to another shall not exceed 
Limit to lefunding of the Slim by which the satisfied legacy onght to 
OHO lagstao to another. have been reduced if the estate had been pro- 
perly administered. 

BlusinUion, 

A has bequeathed 240 rupees to B, 480 ru|^ to C, and 7^ m,; 
toD. The assets aieonly 1,200 rupees, and, if properly administ ed, 
would give 200 rupees to B, 400 rupees to 0, and 600 mpeee to D. * and 

* For limitation of suits a&dsr secs. 138 sod 110 see Act XV. of 1877, Sofa^L, No. 
48, ffiprs, page 486. / 
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D lum been paid tbeir legMiet in foil, lenving nothing to B. B etn 
obligo C to refund 80 mpeee, end D to refund 120 mpeee. 

BrfnidiDg to te without IW; T**® rofnnding ahull in all oaaen be 

iotBMt. withoat interest. 

^ , 145 . The snrplas or residue of the de- 

neota to be paid to real- oeased 8 property, after payment of debts and 
dnary legatee. legacies, shall be paid to the residuary legatee 

when any has been appointed by the will. 

145 A* Where a person not having hia domicile in British India 

TiuMtorof t«Mt« from ^‘®^» >“ British India 

Britiah India to exeootor and iu the Country in whioh be bad his domicile 

^ domtaSr to “*• l>®^® «>«»“ 

ion. a grant of probate or letters of administration 

in British India with respect to the assets there and a grant of ad- 
ministration in the conotry of domicile with respect to the assets in 
that country, the ezecntor or administrator, aa the case may be, in 
British India, after having given snch notices as are mentioned in seo* 
tion 139, and after having discharged, at the expiration of the time 
therein named, snch lawful claims as he knows of, may, instead o£ 


himself distributing any snrplns or residne of the deceased’s property 
to persons residing out of British India, who are entitled thereto, 
transfer, with the consent of the ezecntor or administrator, as the case 
may be, in the oonntry of domicile, the snrplns or residne to him for 
distribution to those persons. 


CHAPTJtB Bill. 


Or THi Liability of an Ezbcutob or Administrator for DEVA8TATioN.t 
146* When an ezecntor or administrator misapplies the estate of 


Liability of executor or 
administrator for deraata- 
tioo. 


the deceased, or snbjeots it to loss or damage, 
he is liable to make good the loss or damage 
BO oocastoned. 


lUfutrations, 

(a.) The ezecntor pays out of the estate an unfounded claim. Be is 
liable to make good the loss caused by the payment. 

(6.) The deceased had a valuable lease renewable by noiioe, which the 
ezecntor neglects to give at the proper time. The ezeontor is liable to make 
good the loss caused 1^ the neglect. 

(c.) The deceased had a lease of less value than the rent payable for 
it but terminable on notice at a particular time. The ezeontor nsglacfti to 
give the notice. He is liable to make good the loss. 

147* When an ezecntor or administrator occasions a loae to (he 
estate by neglecting to get in any part of the 

Fmr nagleot toget in any property of the deceased, he is liable to make 
port of property. 

• 8.0. MSA has bMniiiwrt.d hr Act IL 0(1880. 

t ConpoTO Act Z. o( IMA K. XIi. 
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Illustrations* 

(a.) The executor absolutely releases a debt due to the deceased from a 
solyeut person, or oompounds with a debtor who is able to pay in fuU. The 
executor is liable to make good the amount so lost. 

(6.) The exeoutor neglects to sue for a debt till the debtor is able to 
plead the Act for the limitation of suits,* aud the debt is thereby lost to the 
estate. The executor is liable to make good the amount of the debt. 


CHAPTER XIV. 

MlSCELLANBOas. 


ProTisions 

administrator 

aoDexed. 


applied to 
with will 


148. In Chapters VIIL, IX., X., and XII. 
of this Aot the provisions as to an executor 
shall apply also to an administrator with the 
will annexed. 

8anog clause. Nothing herein contained uhall— 

(a) validate any testamentary disposition which would otherwise 
have been invalid ; 

(5) invalidate any such disposition which would otherwise have 
been valid ; 


(c) deprive any person of any right of maintenanoe to which he 
would otherwise have been entitled ; or 

(d) affect the rights, duties, and privileges of the Administrator- 
General of Bengal, Madras, or Bombay .f 

150. No proceedings to obtain probate of a will, or letters of 
Probate and administra* administration to the estate, of any Bindn, 

empted^from ^uc^Lion Buddhist, or person exempted 

Act; to be granted only on- onder section 332 of the Indian Sneoession Aot, 
der this Aot. 1865, shall be instituted in any Court in British 

India except under this Act. 


151. IBspealed hy Act VIL of 1889^ sec. 2 and sch.'] 


158. The grant of probate of letters of administration under this 
Grant of probate or od- respect of any property shall be deemed 

miniitratiou to anperiede to supersede any certificate previonsly granted 


bay B^aiation 'vni of No. XX7I1. of i860, or Bombay Begnlation 
No. Vlll. of 1 827; and when, at the time of the 
B grant of snob probate or letters, any soit or other proceeding institn* 
ted by the holder of anob certificate regarding snob property is pen- 
ding, the person to whom snob grant is inade shall, on applying to the 
Court in which snob suit or prooeeding is pending, be entitled to take 
the place of snob holder in sooh snit or proceeding : 

• See (Act XV. of 1877. f See Act II. of 1874. 

t Here the words **the said,*’ beiog repealedby Aot.XU. of 1891, have been omitted 
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Provided that, when any certificate ie enperseded under this eection, 
all payments made to the holder of snob certificate in ignorance of snob 
supersession shall be held good against claims under the probate or 
letters of administration. 

' 153. [Bepealed hy Act VII. of 1889, oec. 2 and sc^.] 

Amendment of Hindu 154* The following amendments shall be 

Wills Aoc. made in the Hindu Wills Act, 1870 (namely):-— 

(a.) For the portion of section 2 commencing with the worda 
sections 179’’ and ending with the words administrator with the 
will annexed/’ the words and section 187” shall be snbstitnted. 

(5.) The third danse of section S and the last clause of section 6 
shall be repealed. 

(c.) In section 6, for the words ** 108 and 182” the words “ and 
103” shall be substituted. 

155. All grants of probate of the will or letters of administra- 

Validation of Rrant. of *>»“ ‘0 of any deceased Hindn, 

probate and adroiaiatration Muhammadan, or Buddhist, Or any person 
made in British Burma. exempted under Section 882 of the Indian 

Succession Act, 1865, which, before this Act comes into force, have 
been made in British Burma, shall, whenever such grant would have 
been lawful if this Act had been in force, be deemed to have been 
made in accordance with law. 

156« In the second scbednie to the Indian Limitation Act, 1877, 
Amendment of Act XV. ^^3, after the figures ‘‘821,” the following 
of 1877. shall be inserted, namely— “ or under the 

Probate and Administration Act, 1881, section 189 or 140.*’ 

(1) When a grant of probate or letters of administration is 

Surrender of revoked *’®^nked or annulled under this Act, the person 
probate or letters of ad- to whom the grant was made shall forthwith 
ministratioD. deliver Dp the probate or letters to the Court 

which made the grant. 

(2) If such person wilfully and without snflBcient cause omits so to 
deliver up the probate or letters, he shall be punished with fine which 
may extend to one thonsand mpees, or with imprisonment which may 
extend to three months, or with both. 


• Sec. 157 has been added by Act VI. of 18^, sec. 17. 
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(a) appoiniiog a gnardiao of hia peraon or property, or both, or 

(b) declaring a person to be snob a gnardian, 
the Court may make an order accordingly. 

(2) An order under this section shall imply the removal of any 
gnardian who has not been appointed by will or other inatrnment. or ap- 
pointed or declared by the Conrt. 

(3) Where a guardian has been appointed by will or other inairn- 
ment, or appointed or declared by the Court, an order under this 
eection appointing or declaring another person to be gnardian in his 
stead shall not be made until the powers of the gnardian appointed or 
declared as aforesaid have ceased under the provisions of this Act. 

Tersons entitled to apply 8* An order shall not be made under the 

for order. last foregoing section except on the application 

of— 

(a) the peraon deairons of being, or claiming to be, the gnardian 
of the minor, or 

(5) any relative or friend of the minor, or 

(c) the Collector of the district or other local area within which 
the minor ordinarily resides, or in which he has property, or 

(d) the Collector having authority with reapeot to the class to which 
the minor belongs. 

9. (1) If the application is with respect to the guardianship of the 
Oenrt havioa jorisdiofcion person of the minor, it shall be made to the 

to entertsin applioation. District Conrt having jariadiction in the place 
where the minor ordinarily resides. 

(2) If the applioation is with respect to the guardianship of the 
property of the minor, it may be made either to the District Conrt 
having jariadiction in the place where the minor ordinarily resides, or 
to a District Conrt having juriadiotiou in a place where he has pro- 
perty. 

(3) If an applioation with reapeot to the guardianship of the property 
of a minor is made to a District Court other than that having juris- 
diction in the place where the minor ordinarily resides, the Conrt may 
return the application, if in its opinion the application wonld be dis- 
posed of more justly or conveniently by any other District Conrt 
having jurisdiotion. 

10. (1) If the applioation ia not made by the Collector, it shall be 


Form of application. 


by petition signed and verified in manner 
preaoribed by the Code of Civil Procedure 


for the signing and verification of a plaint, and stating, so far as can 
be aaoertained,— 


(a) the name, sex, religion, date of birth, and ordinary residence 
of the minor ; 
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(6) where the minor is a female» whether she is married, and^ if 
so, the name and age of her hnsbaod ; 

(c) the natore, sitaatioo, and approximate raloe of the property, . 
if any, of the minor ; 

\d) the name and residence of the person having the custody or 
possession of the person or property of the minor ; 

(e) what near relations the minor has, and where they reside ; 

( f) whether a guardian of the person or property, or both, of the 
minor has been appointed by any person entitled or claiming to be 
entitled by the law to which the minor is snbjeot to make such an ap- 
pointment ; 

(p) whether an application has at any time been made to the 
Coart or to any other Court with respect to the guardianship of the 
person or property, or both, of the minor, and, if so, when, to what 
Court, and with what result ; 

{h) whether the application is for the appointment or declaration 
of a guardian of the person of the minor, or of his property, or of both ; 

(t) where the application is to appoint a guardian, the qnalifioa- 
tions of the proposed gnardian ; 

(J) where the application is to declare a person to be a guardian, 
the grounds on which that person claims ; 

(k) the causes which have led to the making of the application ; 
and 

(Z) snch other particulars, if any, as may be prescribed, or as the 
nature of the application renders it necessary to state. 

(2) If the application is made by the Collector, it shall be by letter 
addressed to the Court and forwarded by post, or in snob other manner 
as may be found conveuieut, and shall state, as far aa possible, the 
particulars mentioned in sub-section (1). 

(3) The application must be accompauied by a declaration of the 
willinguess of the proposed guardian to act, and the declaration must 
be signed by him and attested by at least two witnesses. 

Note. 

Where a guardian ad litem has once been appointed, his appointment 
enures for the whole of the lit in the course of which it has been made 
unless and until it is revoked by the Court ; but if the person to whom 
■noh guardian is appointed prays for bis removal and for the substitotion 
of a guardian named by the applicant, the Court will appoint the guardian 
■o named in absence of any special and valid objection to snob perimn.*— L 
L. B., 14 Al. 35. 

11. (1) If the Court is satisfied that there is ground for proceed- 
ing on the application, it shall fix a day for the 
on admission hearing thereof, and oaose notioe of the appli* 
app loation. cation and of the date fixed for the hearing—., 

II 74 
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lion of A eerfcified copy of tbe order appoioting or declaring the gnar- 
dian, aocepfe him aa dnly appointed or declared, and give effect to 
the order. 


17* (1) In appointing or declaring the guardian of a minor, the 
Matter# to be ooneidered Court shall, subject to the provisions of this 
by rhe Court in appuiotiog section, be guided by what, consistently with 
guardian. which the minor is subject, appears 

in tbe circumstances to be for the welfare of the minor. 


(2) In oonsideriog what will be for tbe welfare of the minor, the 
Court shall have regard to the age, sex, and religion of the minor, the 
character and capacity of the proposed guardian, and his nearness of 
kin to the minor, the wishes, if any, of a deceased parent, and any 
existing or previous relations of the proposed guardian with the minor, 
or his property. 

(8) If the minor is old enough to form an intelligent preference, 
the Gonrt may oonsid^r that preference. 

(4) As between parents who are European British subjects adversely 
claiming the gnardiaosbip of the person, neither parent is entitled to 
it as of right, but, other things being equal, if the minor is a male of 
tender years or a female, the minor should be given to the mother, and 
if the minor is a male of an age to require education and preparation 
for labonr and business, then to the father. 

(5) The Gonrt shall not appoint or declare any person to be a 
gnardian against his will. 

18. Where a Collector is appointed or declared by the Gonrt in 

Appoint.m.nt or dwl.ra- o* 0®®® *>® gn»rdian of the person 

tion of Collector ia virtue or property, or both, of a minor, the order ap- 
^ pointing or declaring him shall be deemed to 

anthoriae and require the person for the time being holding the office 
to act as gnardian of the minor with respect to bis person or property, 
or both, as tbe case may be. 

19. Nothing in this chapter shall anthoriae the Court to appoint 
OnurdUn nnt to b. .p- declare a gnaraian of tbe property of » 

pointed by the Court in minor whose property is under the super* 
oertain oaiet. intendenoe of a Court of Wards, or to appoint 

or declare a gnardian of the person— 

(a) of a minor who is a married female, and whose husband is not, 
in the opinion of the Gonrt, unfit to be gnardian of her person, or. 

(6) subject to the provisions of this Act with respect to Enropean 
British sabjeots, of a minor whose father ia liviogt and is not, in the 
opinion of the Oonrti nnfitlo be guardian of the person of the minor or 
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(c) of a mioor whoae property is aoder the sopariDteDdeDoe of a 
Court of Wards competeat to appoint a guardian of the person of the 
minor. 


CHAPTEBlIl. 

Doties^ Rights, and Liabilities or Guabdians. 

Genera L 

20. (1) A guardian stands in a fiduciary relation to liis ward^ 

Pidnoiary relation of *8 provided by the will or other in- 

gnardian to ward. striiment, if any, by which ho was appointed, 

or by this Act, he must not make any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends to and 
affects purchases by the guardian of the property of the ward, aud by 
the ward of the property of the guardian, immediately or soon after 
the ward has ceased to be a minor, and generally all transactions be- 
tween them while the influence of the guardian still lasts or is recent. 

21. A mioor is incompetent to act as gnardian of any minor ex- 

OapRcity of minors to his own wife or child, or, where he is the 

act as guardians. managing member of an undivided Hindu 

family, the wife or child of another minor member of that family. 

22* (^) A gnardian appointed or declared by the Court shall be 

Remuneration of guar- entitled to such allowance, if any, as the Court 
thinks fit, for his care and pains in the execu- 
tion of his duties. 

(2) When an officer of the Government, as such officer, is so ap- 
pointed or declared to be guardian, such fees shall be paid to the 
Government out of the property of the ward as the Local Government, 
by general or special order, directs. 

23. A Collector appointed or declared by the Court to be guardi- 
Control of Collector as of the person or property, or both, of a 

gnardian. minor, shall, in all matters connected with 

the guardianship of his ward, be subject to the control of the Local 
Government, or of such authority as that Government by notificatiou 
in the official Gazette, appoints in this behalf. 

Guardian of the Person, 

24* A guardian of the person of a ward is charged with the cus- 
Dutiea of gnardianof tho of Ward, and must look to his support, 

person. health, and education, and such other matter* 

as the law to which the ward is subject requires. 

25. (1) If a ward leaves or is removed from the custody of a guar- 
Title of gnardian to ona- of his person, the Court, if it is of opinion 

tody of ward. that it will be for the welfare of the ward to 

return to the custody of his guardian, may make an order for hia re- 
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tnro, md, for tho pnrpooe of enforoiog the order, may cease the ward to 
1 m arrested and to be deliyered into the custody of the gnardian. 

(2) For the parpose of arresting the ward, the Court may exercise 
the power conferred on a Magistrate of the first class by section 100 of 
the Code of Criminal Procedure, 1882. 

(5) The residence of a ward against the will of his guardian with 
a person who is not his guardian does not of itself terminate the gnar- 
dianship* 

26* (1) ^ guardian of the person appointed or declared by the 

Bamr^Tsl of ward from Court unless he is the Collector or is a gnar- 
juriidiutiun. (Jiao appointed by will or other iostrumeut, 

shall not, without the leave of the Court by which he was appointed or 
declared,, remove the ward from the limits of its jurisdiotiou, except 
for such purposes as may be prescribed. 

(2) The leave granted by the Court under sub-section (1) may be 
special or general, and may be defined by the order granting it. 

Guardian of Property, 

27* A guardian of the property of a ward is bound to deal tbere- 
Datieiof guardian of with as carefully as a man of ordinary prn* 
property. denoe would deal with it if it were his own, 

and, snbject to the provisions of this chapter, he may do all acts which 
are reasonable and proper for the realiaution, protection, or benefit 
of the property. 

28* Where a gnardian has been appointed by will or other instru- 
Powers of tesUmeotary ment, his power to mortgage or charge, or 
gnardian. transfer by sale, gift, exchange, or otherwise, 

immoveable property belonging to bis ward, is subject to any restric- 
tion which may be imposed by the instrument, unless he has under 
this Act been declared guardian, and the Court which made the declar- 
ation permits him by an order in writing, notwithstanding the restric- 
tion, to dispose of any immoveable property specified in the order in 
a manner permitted by the order. 

29* Where a person other than a Collector, or than a gnardian 
appointed by will or other instrument, has been 
gu^iM or declared by the Court to be gnar- 

poinied or declared by tbs dian of the property of a ward, be shall not^ 
without the previous permission of the Conrt. 

(a) mortgage or charge, or transfer by sale, gift, exchange, or 
otherwise, any part of the immoveable property of his ward, or 

(6) lease any part of that property for a term exceeding five years, 
or for any term extending more than one year beyond the date on 
which the ward will oaase to be a minor. 
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3(K A disposal of immoveable property by a firaardian in oontraven- 

tr « tion of either of the two last foreiroioflf sections 

Voidability of transfers . , , . i. ® i 

teade in contrarention of 18 voidable at the lostaoco of any Other person 

seo. 88 or sec. 29. affected thereby. 


31* (1} Permission to the guardian to do any of the acts men- 

Pwctic with reipeet to bjT 

permirting transfers under the Conrt except in case of necessity or for an 

evident advantage to the ward. 

(2) The order granting the permission shall recite the necessity or 
advantage, as the case may be, describe the property with respect to 
which tile act permitted is to be done, and specify snch conditions, if 
any, as the Court may see fit to attach to the permission ; and it shall 
be recorded, dated, and signed by the Judge of the Conrt with his own 
hand, or, when from any cause he is prevented from recording the 
order with his own hand, shall be taken down in writing from his 
dictation, and be dated and signed by him. 

(3) The Court may in its discretion attach to the permission the 
following among other conditions, namely 

(а) that a sale shall not be completed without the sanction of the 
Conrt ; 

(б) that a sale shall be made to the highest bidder by pnblio 
anetion before tbe Conrt or some person speoially appointed by the 
Gunrt for that purpose, at a time and place to be specified by the Oonrt« 
after snch proclamation of the intended sale as tbe Goart, subject to 
any roles made under this Act by the High Conrt, directs ; 

(c) that a lease shall not be made in consideration of a preminmi or 
shall be made for snch term of years and snbject to snch rents and 
oovenants as the Conrt directs ; 

(dj that the whole or any part of the proceeds of the act permitted 
shall be paid into the Court by the guardian, to be disbursed tberefmoi, 
or to be invested by tbe Court on prescribed securities, or to be other-* 
wise disposed of as the Court directs. 

(4) Before granting permission to a guardian to do an act meation • 
ad in section 29, the Cenrt may cause notice of the application for tbo 
permission to be given to any relative or friend ef the ward who 
shoold, in its opinion, receive notice thereof, and shall hear aad raeord 
the statement of any person who appears ta opposition to tha applioation* 

32. Where a goardian of tbe property of a ward baa been appoint* 
ed or declared by ^s Conrt, and aneh gaardiaii 
” “®* ***• Collector, the Coart May, from tiw, 
polatmt or dMlwad bj the to time, by order, define, restriol, or extend 
his powers with respect to tiie property of tiM 
wd in snob manner and to snob extent as it may eoniidor to bo for 
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tbeadvaoUf^e of (he irardaodooiiftistent with the lew to which the 
ward is sabjeoL 

Bight of gaardian lo 33. (I) A gaardiao appointed or declared 

appoioiod or dMlored to by the Cottrt may apply by petition to the CJonrt 
•ppl 7 to the Court for l • . / j i 

o^tiion ID BiEDagement woicn appointed or declared him for its opinion, 
of property of word. advice, or direction on any present qaeatioa 

respecting the management or administration of the property of hie 
ward, 

(2) If the Conrt considers the question to be proper for summary 
disposal, it shall caose a copy of the petition to be served oo, and the 
hearing thereof may be attended by, such of the persons interested 
in the application as the Goart thinks fit. 

(3) The gnardian stating in good faith the facts in the petition, 
and acting apon the opinion, advice, or direction given by the Conrt, 
•hall be deemed, so far as regards his own responsibility, to have per- 
formed his duty as guardian in the sabjeot-matter of the application* 

Obligation. OB guardian "f the property of 

of property appointed or a ward has been appointed or declared by the 
dedUrod by the Court. Court, and such gnardian is not the Collector, 
he shall,— 

(a) if so required by the Conrt, give a bond, as nearly as may be, 
in the prescribed form, to the Judge of the Court to enure for the 
benefit of the Judge for the time being, with or without sureties, as 
may be prescribed, engagiog duly to acconut for what he may receive 
in respect of the property of the ward ; 

(b) if ao required by the Court, deliver to the Court, within sis 
months from the date of his appointment or declaration by the Conrt, 
or within such other time as the Court directs, a statement of the im- 
moveable property belonging to the ward, of the money and other 
moveable property which he has received on behalf of the ward up to 
the date of delivering the statement, and of the debts due on that date 
to or from the ward ; 

(e) if ae required by the Court, exhibit bis accounts in the Court 
at such times and in snob forin as the Conrt from time to time directs * 

(d) if BO required by the Court, pay into the Court, at such time 
as the Court directs, the balance due from him on those aooouuts, or 
ao muoh thereof as the Conrt directs ; and 

(#} apply for the mainteoanoe, education, and advancement of the 
ward and of anoh persons as are dependent on him, and for the celebra- 
Uou of ceremonies to which the ward or any of those persons may be 
a party, auoh portion of the income of the property of the ward as thsi 
Court from time to time direots, and, if the Court so directs, the whole 
or any part (rf that property. 
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35* Where a guardian appointed or declared by the Coart haa 
Suit agfliioBt gnardian given a bond dolj to aocoont for what be, may 

where admioistraiiuu-boad receive in respect of the property of his ward| 
the Coart may, on application made by petitioui 
and on being satisfied that the engagement of the bond has not been 
kept, and apou saoh terms as to security, or providing that any money 
received be paid into the Court or otherwise as the Court thinks fit^ 
assign the bond to some proper person who shall thereupon be entitled 
to sue on the bond in bis own n^ine as if the bond bad been originally 
given to him instt^ad of to the Judge of the Court, and shall be entitled 
to recover thereon, as trustee for the ward, in respect of any breach 
thereof. 


36* (1) Where a gnardian appointed or declared by the Court baa 
Suit .gainst guardian Dot given a bond as aforesaid, any persoD, With 
w h « r e admiiiiairation- the leave of the Court, may, as next friend, at 
boud wna not taken. during the ooDtiituance of the mine* 

rity of the ward, and upon such terms as aforesaid, iiisritute a suit 
against the guardian, or, in case of his death, against his represent- 
ative, for an account of what the guardian has received in respect ot 
the property of the ward, and may recover in the suit, as trustee for 
the ward, such amount as may be found to be payable by the guardian 
or bis representative, as the case may be. 

(2) Tiie provisions of sub-section (I ) shall, so for as they relate 
to a suit against a guardian, be subject to the provisions of section 440 
of the Code of Civil Procedure as amended by this Act. 

37. Nothing in either of the two last foregoing sections shall be 
General liability of guar- coustrued to deprive award or his representative 
dian aa trustee. of remedy against his guardian, or the re- 

presentative of the guardian, which, not being expressly provided in 
either of those sections, any other beneficiary or bis representative 
wonld have against bis trustee or the representative of the trustee. 

Termination of Guard ianahip^ 

38- On the death of one of two or more joint gnardians, the 
Kight of eurrivorship guardianship continues to the survivor or 
aoioog joint guardians. survivors until a further appointment is made 
by the Court. 

39. The Court may, on the application of any person interested, 

’ or of its own motion, remove a guardian np« 


Bemoval of guardian. 


pointed or declared by the Court, or a guar- 


dian appointed by will or other insirument, for any of the following 


causes, namely : — 

(а) for abuse of his trust ; 

(б) for continued failure to pcrlurm the duties of bis trust ; 

/I 75 
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(t) tor incapaoitjr to {^rform the dotiea of hia iroat ; 

(d) for iU-treatmeDt, or nogleot to take proper oare^ of hia ward ; 

(#) foroontomaoiooa disregard of any proviaion of this Act or of 
any order of the Conrt ; 

(/) for bonriotion of an offence implying, in the opinion of the 
Oonrt, a defect of character which onfita him to be the guardian of hia 
mrd; 

Iff) tor having an interest adverae to the faiihfol performance of 
hia dntiea ; 

(A) for bemiing to reaide within the local limits of the jnriadiction 
bf the Conrt ; 

(i) in the case of^ a guardian of the property, for bankruptcy or 
insolvency ; 

(j) by reason of the gnardianahip of the guardian ceasing, or 
being liable to oease, under the law to which the minor is aobject : 

Provided that a grardian, appointed by will or other instrument, 
whether he haa been declared under this Act or not, aball not be 
removed — 


(а) for the cause mentioned in clause (g) unless the adverse interest 
accrued after the death of the person who appointed him, or it is shown 
that that person made and maintained the appointment in ignorance of 
the existence of the adverse interest, or 

(б) for the cause mentioned in clause (h) unless snob gnardian baa 
taken up such a residence as, in the opinion of the Court, renders it 
impracticable for him to discharge the functions of guardian. 

40* W It ft guardian appointed or declared by the Court desires 
^ to resign his office, he may apply to the Court 

DUoh«B.ofgu.ri..a. tobedi.oh.rged. 


(2) If the Court finds that there is enfficient reason for the applies* 
tion, it shall discharge him, and, if the guardian making the application 
ia the Collector, and the Local Qovernment approves of his applying 
to be discharged, the Court shall in any case discharge him. 

OeiiRtioa of authority of 41. (1) The powers of a guardian of the 

gaaidian. person cease— 

(а) by his death, removal, or discharge ; 

(б) by the Conrt of Wards assuming superintendence of the person 
of the ward ; 

(c) by the ward ceasing to be a minor ; 

(d) in the case of a female ward, by her marriage to a husband 
who is not unfit to be gnardian of her person, or, if the guardian was 
appointed or declared by the Conrt, by her marriage to a husband who 
i* not ihu oninion of the Court, 80 unfit; or. 
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{e) in the case of a ward whose father was nnfit to be gQsr4i4A 
the perron of the ward, by the father ceasing to be so, or, if the 
Wfts deemed by the Coart to be so anfit, by bis ceasiog to be so w the 
opinion of the Coorc. 

(2) The powers of a guardian of the property cease — 

(а) by his death, removal, or discharge ; 

(б) by the Court of Wards assamiDg saperiDtendenoe of tbe 
perty of the ward ; or 

(c) by the ward ceasing to be a minor. 

(3) When for any canse the powers of a gnardian oease, the Court 
may require him or, if he is dead, bis representative to deliver as it 
directs any property in his possession or control belonging to the ward# 
or any acconuts in his possession or control relating to any past or pro* 
sent property of the ward* 

(4) When he has delivered the property or accounts as required 
by the Court, the Court may declare him to be discharged from bis 
liabilities save as regards any fraud which may subsequently be 
discovered. 

42. When a guardian appointed or declared by the Court is 
. . , ^ . charged, or, under the law to which the ward 

eor to guardian dead, dia- IS Bubjeot, ceases to be entitled to act, or when 
charged, or removed. guardian or a guardian appointed by 

will or other instrument is removed or dies, the Court, of its own 
motion, or on application under Chapter II., may, if the ward is still 
a minor, appoint or declare another guardian of his person or pro- 
perty, or both, as the case may be. 

O H A P T B B IV. 

SuPPLBIflNTAL PbOVISIOKS. 

_ . , . Hh 43* (1) The Court may, on the appli« 

oonduot or proceedinga S oi any person iDterested or of ito own 

guardiaiiP, and entoroe- motion, make ao order regulating the oondoot 
meu( of tboae orders. .. c • a. j 

or proceedings of any guardian appointed or 

declared by tbe Court. 

(2) Where there are more guardians than one of a ward, and they 
.are unable to agree npon a question affecting his welfare, any of them 
may apply to the Conrt for its direction, and tbe Coart may make snob 
order respecting the matter in difference as it thinks fit 

(8) Except where it appears that the object of making an orde^ 
noder enb-seotion (1) or snb-seotion (2} wonld be defeated by the delay, 
the Court shall, before making the order, direct notice of the applica* 
tion therefor, or of the intention of the Court to inske it, as the oi^ 
may be, to be given, in a case noder sab-seotion (1), to the gnardian or. 
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in A CBfiA tiiider snb'seciioo (2), to the gnardian who haa not made the 
upplioatioir. ^ 

(4) Id ease of disobedience to an order made under anb-aectinn (I) 
or anb-aectioo (2), the order naay be enforced in the same manner as 
an injoDotion granted nnder aeotion 492 or section 493 of the Code of 
Civil Prooednre, in a case nnder anb-aeotion (1)» aa if the ward were 
the plaintiff* and the guardian were the defendant, or, in a case under 
aob-aection (2), aa if the gnardian who made the application were the 
plaintiff* and the other gnardian were the defendant. 

(5) Except in a case under snb-section (2), nothing in this section 
shall apply to a Collector who is* aa such, a guardian. 

44. If* for the purpose or with the effect of preventing the Court 
Pentlj for woioteI of from exercising its authority with respect to a 
ward from]ari»diotioo. ward* a gnardian appointed or declared by the 
Coart rernoves the ward from the limits of the jurisdiction of the Court 
in eontravention of ti e provisions of section 26* he shall beliuble* by 
order of the Oonrt* to fine not exceeding one thonsand rnpees* or to im> 
prieonment in the civil jail for a term which may extend to six months. 

Paoalty for oontomae^. 45* (1) 1^ the following oases* namely 

(a) if a person having the cnstody of a minor fails to produce him 
or oanse him to be produced in compliance with a direction nnder see- 
tion 12| inb-section (1)* or to do his ntmost to compel the minor to re* 
torn to the cnstody of bis guardian in obedience to an order nnder sec- 
tion 25, anb-seotioD (1), or 

(6) if a guardian appointed or declared by the Court fails tode- 
liver to the Coart, within the time allowed by or nnder danse (i) of 
Seoiion 84* a statement required under that clause, or to exhibit 
aooonnts incompliance with a reqaisiiion nnder clause (e) of that seotion, 
or to pay into the Court the balance due from Jap on those acconnta 
in oompliaooe with a reqaiaitiou under olanae (o^f that aectiun, or 

(e) if a person who haa ceased to be a gnardian* or the rep^aent- 
native of anch a person* fails to deliver any property or acconnta in com- 
pliance with a reqniaition nnder section 41* sub-aection (3), 

V/! the person, guardian* or representative, as the case may be* shall ba 
iliable, by order of the Conrt* to fine not exceeding one handred rnpeea* 
land in ease of reonaaocy to farther fine not exceeding ten rnpeea for 
each day after the first during which the default ooutinuea, and notex* 
^eseding five hundred rupees in the aggregate, and to deteotiou ib the 
eivil Jaii until he nodextakea to prodnoe the miner or cause him to be 
produced, or to ooxapid liis relnru, or to deliver the atatement* or to ex- 
^bibit tile aeoqunia, pay An Glance, or to deliver thp property or 
aecoanta, aa the ca4l jeajK be« ^ 
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(2) If a person who baa been released from detention on giving an 
undertakiog nmler sob-aection (I) fails to carry out the undertaking 
within the time allowed by the Conrt, the Court may cause him to be 
arrested and re-committed to the civil jail. 

46: (1) The Court may call upon the Collector, or npon any Conrt 
Reporti by Collectors Bubordioate to the Court, for a report on any 
and Sabordinate Coarts. matter arising in any proceeding under this 
Act, and treat the report as evidence. 

(2) For the purpose of preparing the report, the Collector or the 
Judge of the subordinate Conrt, as the case may be, shall make auch 
inquiry as he deems necessary, and may, for the purposes of the in- 
quiry, exercise any power of compelling the attendance of a witness to 
give evidence or produce a document which is conferred ou a Court by 
the Code of Civil Procedure. 


OHert appealable. 


47. An appeal shall lie to the High Conrt 
from an order made by a District Conrt,— 

(а) under section 7, appointing or declaring or refusing to appoint 
or declare a gnardian ; or, 

(б) under section 9, sub-section (3J,\retnrning an applioation ;or, 
(e) adder section 25, making or refusing to make an order for the 

return of a ward to the custody of his guardian ; or, 

(d) under section 26, refusing leave for the removal of a ward from 
the limits of the jurisdiction of the Gonrt, or imposing conditions with 
respect thereto ; or, 

(e) under section 28 or section 29, refusing periniesion to a guardian 
to do an act referred to in the section ; or, 

(/} under section 32, defining, restricting, 'or extending the powers 
of a guardian ; or, ' 

(g) under section S9, removing a gnardian ; or, 

(h) under section 40, refusing to discharge a guardian ; oc^ . 

(i) nnder section 43, regnlating the condnct or proceedipga of a 

guardian. or settliog. a matter in difference between joint guardian's, or 
enforcing the order; or, * " 

( j ) under section 44 or section 45, imposing a penalty. 

48* Save as provided by the last foregoing section and by sention 
622 of the Code* of -Civi^ Probednre, tb ntder 
inality of other inhere. ^ 1^0 under thii Act shall be final, and sbsjl not 

be liable to be contested by snitf or otherwise. ' ^ * 

49. The costs of any prodeeding nnder this' Act, inpludihg tbia 
costs of maiuiaioiiig a guardian or other person 
in the civil jail| shall, subject to any rules made 
6y the High Conrt under this Act, be in the diseretion of the Court in 
which the proceeding is had. - ; 


.Ooete. 
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50. (1) Ib •ddUion to»ny rtliar power^to make roles cooferred 
P.w.r «f High Court to exprenlf or impHodly by this Act, the Bigb 

rulot. Coort may from time to time make raise ooo« 

sisteot Htth this Act— 

(а) aa to the mattere pespeoting which, aod ths time at which, re- 
ports should be oalled for from Collectors and sobordioate Cparte ; 

(б) as to the aUowanoes to be granted to, and the seonrity to be 
qaired from, gnardiaos, and the oases in which suob allowances shonid 
be granted ; 

(c) as to the procedure to bo followed with respect to applioationU’ 
of gnardiaos for permission to do acts referred to in sections 28 and 29 , 

(d) as to the oircnmstanoes in which sncb reqnisitions as are meoT 
tioned in clauses (a), (6), (c), and (d) of section Si should be made ; 

(s)’ as to the preservation of statements and acooants delivered sad 
ecbibited by guardians ; 

(/) as to the inspection of those statements and aoconnta by per- 
eeaa bteseeted ; 

(^) as to the onstody of money, and securities for money, belonging 
to wards ; 

(h) as to tbe saoariiiss on which money belonging to wards may 

ba invested ; 

fs) as to the e^geetion ^ wards for whom gnardisns, not being 
Collsetoie, hava bseo appointed or deolared by the Court ; and, 

(y } generally, for the guidance of the Courts jn carrying out the 
purpoiea of <thia Aot. 

(2) Raise under olsnses (a) and («) of sub-seetion (1) shall not 

offeot until iboy bays been approved by the Local Government, nor 
shall any rale under this seotion have effect until it has been pnblish- 
ed in the official Oaiette. 

5X. Atgnardiaa appointed 'by, or holding a certificate of adminis- 


AppUssMIK^ of Act to 
•BsiAiMianlfiisay anoiaS- 
•db/Oosrt, 


tration .from, a GivilCoart nnder any enactment 
..nepealed faydbis Act, shall, save as may be 
prescribed, be subject to the provisions of this 


Act, end of thsiisilse inade .nailer it, aadf he bad been appointed or de* 
by the OoncfcnnderCbapter 11. 

58. Xn^ection StOf the Indian JCajority Aot, 1875, for the words 


aaMdoMSt .ef s-et— ‘fewry .mmor of wboee person or property a 
Hajortty Act. gawsdianbas been or aball be appointed by My 

Ckinct of Jqstioe,aiid«Tery minor under Ijbe jnriediotion of any -Gonrt 
of Wai:^,”,the,foilowiag,ahall ;bs substituted, namely,— 

. 'fBveyy minor .of whose person or property, or both, a guardian, 
otnw than a gnardian.for s unit .within ^e , meaning of Chapter 
of the Code of Civil Procedure, haa been or shall be appointed or do- 
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o)«red by any Court ot Justice before tbe minor baa Attaiiied the age of 
e^fateen years, aud every minor ofvhose property the saperiatesideDea 
bais been or shall be assumed by any Court of Wards before the minor 
has attained that age.” 


Amendment of Chapter 53* Chapter XXXI# of the t-Ode of GiVfl 

XXXI. of the Code of Procedure shall be amended as follotrs, oaiue- 
Ciril Procednre. « 

ly : 

A#*— To sectioD 440 of the said Code the followiog shall be added | 

namely : — 

*‘lf a minor has a guardian appointed or declared by an authority 
competent in this behalf, a suit shall not be instituted on behalf of the 
minor by any person other than such guardian except with the leave 
of the Court granted after notice to such guardian and after hearing 
any objections which he may desire to make with respeot to the inati** 
tntion of the suit, and the Court shall not grant such leave nulesa it is 
of opinion that it is for the welfare of the minor that tbe person pro- 
posing CO institute the suit in tbe name of tbe minor should be permit- 
ted to do so.” 

.8#— To section 448 of the said Code tbe following shall be added^ 
namely 

**Where an authority competent in this behalf has appointed or 
declared a guardian or guardians of the person or property, or both, of 
the minor, the Court shall appoint him or one of them, as the case may 
be, to be the gnardian for tbe snit antler this section, nnless it consi- 
ders, for reasons to be recorded by it, that some other person ought to 
be" so appointed.” 

0 . — After aeption 446 of the said Code tbe following shall be add* 
ed, namely: — 


** If the next friend is not a gnardian appointed Or declared by an 
anthority competent in this behalf, and an applieation is made by a 
gnardian so appointed or declared who desires to be himself ^appointed 
in the place of the next friend, the Court shall remove tbe ;Dexc friend, 
Sinless it considers, for reasons to be recorded by it, that the guardian 
ooght not to be appointed the next friend of the minor.” 

D.—For section 461 of the said Code the following shall besnbsti* 
tnted, namely : — 

<*461. (I) A next friend or gnardian for 
the miit eball eot, without the leave of the 
pertj under decree for Conrt, receive any money or other ' ncOfeible 
property on behalf of a minor, either-^ 

(a) by way of compromise before decree or order, or 
[h] under a decree or order in favour of tbe minor. 
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(2) Where the next friend or guardian for the eoit has not been 
appoioted or declared by competent anthority to be gaardian of the 
property of the minor, or, having been eo appointed or declared, is nnder 
any disability known to the ('onrt to receive the money or other move* 
able< property, the Court ehall, if it grants him leave to receive the pro- 
perty, require such security and give sucb directions as will, in its 
opinion, sufficiently protect the property from waste and ensure its pro> 
per application.’' 

^ For section 464 of the said Cnde as amended by the Civil 

Procedure Code Amendment Act, 18S8, the following shall be substi- 
tuted, namely 

*‘464. Nothing in this chapter applies to a Sovereign Prince or 
Prinoei and chiefs and Udling Chief suing or being sued in the name 
Wards of Court. Qf jjjg State, or being sued, by direction of the 

Gover^Or-Qeneral in Council or a Local Government, in the name of 
an agent or in any other name, or shall be construed to affect, or in any 
way derogate from, the provisions of any local law for the time being 
in force relating to suits by or against minors or by or against lunatics 
or other persons of uusoond mind.” 


THE SCHEDULE. 

Enactments bepealed. 
(See section 2,) 


No. and year. 


Title or subject. 


Extent of repeal. 


Acts of the Governor-General in CounciL 


XIV of 1868 , 
XL of,186e.., 

IX of 1861 , 
XX of 1664 
XIV of 1869 


VII of 1870 
IV of 1872 
XIX of 1873 
XUI of 1874 
XV of 1874 


{Minors (Madras) 

.. Minors (Bengal) 

Minors ... 

Minors (Bombay) 

Bombay Civil Coarts 
.Act, 1869 

|Cburt-fee8 Act, 1870 

Punjab Laws Act, 1872. 

North-Western Provinces 
Land -revenue Act, 1873. 
European British Minors 
Act, 1874 ... ... 

Laws Local Extent Act, 
1874 


The whole. 

So much as has not been 
repealed. 

The whole. 

The whole. 

So much of the last para^ 
graph of section 16 aa 
has not been repealed. 
Section 19H, and article ID 
of Schedule I. 

So far as it relates to. Act 
XL. of 1858. 

Section 258. 

iThe whole. 

So far as it relates to any 
enactment repealed by 
this Act. 
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THE SCHEDULE.— (cona’/iMtfdf.) 

Enactments bkpealed* 

{See section 2.) 


No. and year. 


Title o r subject. 


Extent of repeal. 


Acts of the Governor General in CounciL 


XX of 1875 
XVIII of 1876 

XIII of 1879 

XIV of 1882 
XVIII of 1884. 

XVII of 1885 
XII of 1887 

XI of 1889 


Central Provinces Laws | 

Act, 1875 i 

Oath Laws Act, 1876 

Oadh Civil Courts Act, 
1869 i 


Code of Civil Procedure ... 

Panjab Courts Act, 1884. 

Central Provinces Govern- 
ment Wards Act, 1885. 
Bengal, North - Western 
Provinces, and Assam 
Civil Courts Act, 1887. 
Lower Burma Courts Act, 
1889 


So far as it relates to Act 
XL. of 1858. 

So far as it relates to Act 
XL. of 1858. 

Clause (1) of section 25 re- 
lating to proceedings 
under Acts XL. of 1858 
and IX. of 1861. 

The second paragraph of 
section 443. 

So much of sec. 29 as has 
not been repealed. 

Section 5. 

Clause (5) of section 23, 
sub-section (2). 

The words ** to be and” in 
section 99, sub-section 
(1), and section 102, so 
far as it relates to Act 
Xlll. of 1874. 


Madras Regulations, 


V of 1804 ... 


X of 1831 ... 


Court of Wards 


liinors’ Estates... 


Section 20 and so much 
of secs. 21 and 22 as 
relates to persons and 
property of minors not 
subject to the superin- 
tendence of the Oonrt 
of Wards. 

Section 3. 


Regulations under the Statute 33 Victoria^ Chapter 3. 


IX of 1874 


[Ara kan Hill District Laws.i 


So far as it relates to Acta 
XL. of 1858 and IX. of 
1861. 
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Notes under the Guardians and Wards Act. 

No appeal lies under the Gnardiaus and Wards Act (YlII of 1890) 
from an order of a District Judge refusing to remoTo a guardian. — I. L. R,, 
J9 Cal. 487. 

Under the Guardians and Wards Act, 1890, a guardian cannot be ap- 
pointed of the property of a minor, who is a member of a joint Hindu family 
governed by the Mitakshara law, and possessed of no separate estate. 
Difference between The Guardians and Wards Act, 1890, and Act XL of 
1858 stated. Dnrgapersad e. Keshopersad Singh explained. Narsingrav 
Bamohandra v. Vensaji Krishna and Appovier v. Bama Suhba Aiyan re- 
ierred to. — 19 Cal. 301. 

Upon the death of an ijaradar, his mother and widow, as managers 
under his will, remained in possession of the land leased. Subsequently a 
sou was adopt^ to him by the widow and succeeded to his estate. The 
lease having expired, a renewal for five years was taken by the managers, 
but was surrendered before that period elapsed, daring the minority of the 
son, against whom, on his attaining full age, this suit was brought by the 
lessor to recover three years’ rent of the renewed ijara. The contract of 
the adoptive mother and guardian was not personally binding upon the 
adopted son, and had not been ratihed by him after attaining full age. 
It did not purport to deal with the estate to which he afterwards succeeded, 
but was entered into by the managers in their own names. Held, that the 
case, as originally made in the plaint and raised by the issues framed in 
the Court of first instance, which covered a wider ground, viz., that the 
son was personally hound by the contract as being beneficial to him, and 
QU the ground that he had ratified it after attaining full ago, could not be 
altered in appeal into what would bo a wholly difforent claim and raise 
entirely new issues, viz., that the managers, having power under the will, 
had charged the estate with the rent of the ijara, and that such charge 
remained upon it in the possession of the heir, who was liable to the extent 
of the assets received by him. The latter would have been in fact a new 
suit. The case that arose in Hanoomanpersaud Panday v. Mussumat 
Babooee Munraj Koonweree distinguished. — 19 Cal. 507. 

Saithri, a girl fifteen years of age, had, for the last eight years with 
her mother the petitioner’s consent, been boarded and educated first at the 
American Marathi Mission school and then at the Methodist Zenana Mission 
school, of which latter school the respondent was the superintendent. The 
petitioner, during that time, had never contributed anything towards the 
expenses of her daughter’s board and education, and was quite unable to 
do BO, being a servant in receipt of a salary of only 8 annas a month, and 
with no home of her own. Saithri, in the meantime, had become a Chris- 
tian and assumed the name of Sarah Hattio Houghton, and would soon be 
in a position, if allowed to complete her education as she herself desired to 
do, to earn her own livelihood by teaching. The petitioner now applied, 
under section 491 of the Criminal Procedure Code, X of 1882, for an order 
on the respondent to show canse why Saithri should not be delivered over 
to the custody of her mother, the petitioner. Held, that even assuming 
that Saithri, not being sixteen years of age, was too young, according to 
the authorities, to be able to decide for herself where she would reside, it 
was the duty of the Court to refuse the present application, the Court not 
being satisfied that the application was made honafde by the petitioner, 
and the petitioner being a servant, earning only 8 annas a month as wages, 
a pauper, and having no home of her own. He2d, further, that according 
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to the doctrine goTeminpf Courts of Equity in such cases, the petitioner 
by her conduct during the last eight years had precluded herself from 
demanding that her child should now be given up to her, to do which 
would, under the circumstances, bo manifestly most detrimental to the 
welfare of the child herself. The true principle deducible from the autho- 
rities by which the Court should be guided in such cases is that the 
Court is to judge upon tho circumstances of each particular case, and that 
the welfare of the infant, irrespective of its age, is the main feature to be 
regarded. SemhU — A boy of fourteen and a girl of sixteen have a right 
to choose their own residence. The provisions of the Guardians and Wards 
Act VIII of 1890 and cases on the subject in the English and Indian 
Courts considered. — 16 Bom. 307. 

The High Court has the power, irrespective of the provisions of the 
Guardians and Wards Act (VIII of 1890), of appointing a guardian for 
an infant or his estate. A Hindu father appointed guardian of his infant sons 
for the purpose of raising inouey by tho mortgage of ancestral immoveable 
property on its appearing to the Court that by so appointing him guardian 
better terms were likely to be procured from the mortgagee, and the infants 
to that extent consequently benefited. — 16 Bom. 63A 
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Short title. 


Local oatent. 


Commenoemeot and oper- 
ation. 


Saviogfl. 


ACT No. IX. OF 1875. 

Passed on the 2nd Mabch 1875. 

An Act to amend the Lato respecting the age of majority^ 

Whebeab, in the case of persons domiciled in British India, it is 

^ , expedient to prolong the period of nonaffe, and 

Preamble. x ll • c -l ^ • l 

to attain more nnitormity and certainty res- 

peoting the age of majority than now exists ; It is hereby enacted as 

follows 

1. This Act may be called ‘‘ The Indian 
Majority Act, 1875: ^ 

It extends to the whole of British India, and, so far as regards sub- 

Local oatent Majesty, to the dominions of 

Princes and States in India in alliance with 
Her Majesty ; 

Commenoemeot and oper- shall come into force and have efiPeot 

only on the expiration of three months from 
the passing thereof. 

Saviogfl. 2. Nothing herein contained shall affect-* 

(а) the capacity of any person to act in the following [matters 
(namely),— Marrige, Dower, Divorce, and Adoption ; 

(б) the religion or religious rites and usages of any class of Her 
Majesty’s subjects in India ; or 

(c) the capacity of any person who, before this Act comes into 
force, has attained majority nnder the law applicable to him. 

Rotes. 

This section refers only to the capacity to contract, which is limited by 
sec. 11 of the Contract Act, ana not to the capacity to sue, which is purely 
a question of procedure, and regulated by the Civil Procedure Code, Ch. 
X331I.— I. L. R., 3 Madr. 248. 

A Brahman boy, 16 years of ago, having left his father’s house went 
to and resided in the house of a missionary, where embraced Christianity 
and was baptized. In a suit by the father to recover possession of his son 
from the missionary JJeW, that the question whether the bov was a minor, 
was to be decided not according to Hindn Law, but by Act IX of 1875 ; (2) 
that the claim was not affected by sec. 2, cl. (b), of that Act ; (3) and that 
the father was entitled to a decree that his son should be delivered into his 
custody.— 9 Madr. 391. 

3* Subject as aforesaid, every minor of whose person or property 
Age of majority of per- ^ guardian^ has been or shall be appointed by 
British any Court of Justice, and every minor under 
the jurisdiction of any Court of Wards, shall, 


This does not include a guardian for the suit. — See Act XlV. of 1883, sec, 418. 
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noliwithaUDding anything contained in the Indian Snoeeasion Act (No. 
X of 1865) or in any other enactment^ be deemed to have attained hia 
majority when he shall have completed his age of twenty-one yeara^ and 
not before : 

Snbject as a foresaid, every other person domiciled in British India 
shall be deemed to have attained his majority when he shall have com- 
pleted his age of eighteen years and not before. 

Notes. 

The appointment of a guardian ad litem is snfBcient to make the minor 
party snbject to sec. 3, Act IX of 1875, and to oonstitnto his period of ma- 
jority at 21, at any rate so far as relates to the property in salt, notwith- 
standing that such minor would but for such appointment have attained 
majority at 18.— I. L. R., 1 Cal. 888. 

^ The foundation for infant marriages among Hindus is the religions 
obligation which is supposed to lie on parents to provide for a daughter, so 
soon as she is matura viro, husband capable of procreating children ; the 
custom being that when that period arrives, the infant wife permanently 
quits her father’s house, to which she had returned after the celebration 
of the marriage ceremony, for that of her husband. The presumption, there- 
fore, is, that the husband, when called upon to receive his wife for per- 
mane^ cohabitation, has attained the full age of adolescence and also the 
age wSoh the law fixes as that of discretion. According to the Hindn law 
prevalent in Bengal, a lad of the age of fifteen is regarded as having at-’ 
taioed the age of discretion, and as competent to adopt, or to give antbority 
to adopt, a son. Sevihle , — The operation of sec. 83,- Reg. X of 1793, which, 
read together with sec. 2, Reg. XXVI of 1798, prohibits a landholder 
nnder the age of eighteen from making an adoption without the consent of 
the Court of Wards, is confined to persons who are nnder the guardianship 
of the Court of Wards. Qiimre, whether a decree in favour of the adoption 
passed in a suit by a reversioner to set aside an adoption is binding on any 
reversioner except the plaintiff ; and whether a decision in such a suit ad- 
verse to the adoption would bind the adopted son as between himself and 
any other than the plaintiff.— 1 Cal. 289. 

The making of an order appointing a guardian under Act XL of 1858, 
and not the subsequent taking out of the certificate, is that by which a 
guardian is appointed of the person and property of a minor within the 
meaning of sec. 3 of the Indian Majority Act. — 8 Cal. 967. 

In the interval between an application for a certificate of administra- 
tion to the property of a minor under sec. 3 of Act XL of 1858 and the 
issue of the certificate, the minor attained the age of 18 years and signed 
a promissory note. Held that the certificate afforded no defence to a suit 
on the note.— 8 Cal. 714. 

A certificate of guardianship under Act XL of 1858 takes effect not 
from the date when it is applied for, nor when an order granting it is 
passed, but from the date when it is actually issued. Therefore where an 
application for a certificate was made in 1877, and an order granting it was 
passed in December 1879, but the certificate was not issued until December 
1881 : Heldf that the minor, in receipt of whose property the certificate was 
applied for, who had between the date of the application and the issue of 
the certificate attained the age of 18 years, and signed a promissory note, 
was not entitled to take advantage of sec. 3 of the Majority Act 1875, and 
set up the plea of minority as a defence to a suit on the note.— 9 Cal! 901. 
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In a suit to recover money dae upon certain promiesory notes executed 
between the 14th December 1885 and the 16th March 1886, the defendant 

g eaded {inter alia) minority, and alleged that by an order of the Civil 
)art the Collector had been appointed his guardian and manager of bis 
estate under Act XL of 1858 ; that on the 6th December, when he was 
nineteen years of age, his estate had been released by the Court of Wards 
and was made over to his father on the 17th December ; that on the 30th 
December the District Judge held that he was still a minor, and appointed 
a manager of his estate, and that the District Judge’s order had been up- 
held on appeal by the High Court. HsU, that there was no evidence that 
a guardian of the person or property of the defendant had ever been appoint- 
ed within the meaning of section 3 of the Indian Majority Act (IX of 1.875), 
and as the defendant was not under the jurisdiction of the Court of War^ 
at the time of the execution of the promissory notes, he was then no longer 
a minor, but sui juris a*nd competent to enter into a binding contract. Held, 
that the Collector is not a Court of Justice within the meaning of section S 
of the Majority Act A Collector appointed under section 12 of Act XL 
of 1858 cannot properly be styled the guardian of a minor’s property. HeZd, 
that under section 3 of the Majority Act the disability of minority only 
continues so long as the Court of Wards retains charge of a minor’s pro- 
perU and no longer. Rudra Prokash Misser v. Bhola Nath Mukherjee, I. 
L. 12 Gal. 612, referred to and commented on. — 17 Cal. 944. 

A minor, of whose person or property a guardian has been apjjlinted 
under Act XL of 1858, does not attain his majority when he completes the 
age of 18 years, but when he completes the age of 21 years.-— 3 Al. 598. 

See I. L. R., 12 Al. 213, noted under sec. 17 of the Civ. Pro. Code. 

4. lo computing the age of any person, the day on which he was 
Agt of majority how born is to be included as a whole day, and be 
shall be deemed to have attained majority, if 
he falls within rbe first paragraph of section 3, at the beginning of the 
twenty first anniversary of that day, and if he falls within the second 
paragraph of section 8 at the beginning of the eighteenth anniversary 
of that (lay. 

Illustrations. 

(a.) Z is born in British India on the first day of January 1850, and 
has a British Indian domicile. A guardian of his person is appointed by 
a Court of Justice. Z attains majority at the first moment of the first day 
of January 1871. 

(6.) Z is born in British India on the twenty-ninth day of February 
18M, and has a British Indian domicile. A gurdian of his property is ap- 
pointed by a Court of Justice. Z attains majority at the first moment of 
the twenty-eighth day of February 1873. 

(c.) Z is born in the first day of January 1850. He acquires a domi- 
cile in British India. No guardian is appointed of his person or property 
by any Court of Justice, nor is he under the jurisdiction of any Court of 
Wards. Z attains majority at the first moment of the first day of Janu- 
ary 1868. 
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COMMON Carriers. 


Freamble. 


Short tiila. 


ACT No. III. OF 1865. 

Passid on tre 14th Fsbruabt 1865. 

An Act relating to the rights and liabilities of Common Carriers, 

Whereas it ia expedient, not only to enable common oarriera to 
limit their liability for loss of or damage to 
property delivered to them to be carried^ bat 
also to declare their liability for loss of or damage to snob property oc« 
casioned by the negligence or criminal act of themselves, their servants, 
or agents ; It is enacted as follows : — 

1« This Act may be cited as The Car* 
tiers’ Act, 1805.*’ 

2. In this Act, unless there be something 
Interpretation-clause. repugnant in the subject or context, — 

Common carrier” denotes a person, other than the Government 
engaged in the business of transporting for hire property from place to 
place, by land or inland navigation, for all persons indisoriminately : 

Person” includes any association or body of persons, whether in« 
corported or not : 

Words in the singular number inclade the plural, and words in the 
plural include the singular. 

3« No common carrier shall be liable for the loss of or damage 
to property delivered to him to be carried ez« 
l 0 M*rf oortoi"n goidg ceeding in value one hundred rupees and of the 

100 rupees io veiue, unless description contained in the schedale to tbit 
delivered as such. Unless the person delivering such pro- 

perty io be carried, or some person duly antboriaed in that behalf, 
shall have expressly declared to snob carrier or his agent the Talae and 
description thereof. 

Kote. 

A Railway Company is not liable for non-delivery of articles specified 
in SCO. 10, Act XXlli of 1854, the value of whii.h has neither been declar- 
ed nor insured. The protection conferred by that section extends till suoih 
time as the consignee takes delivery, and does not terminate on the arrival 
of the articles at its destination. — I. L. R., 2 Madr. 310. 

4. Every such carrier may reqnire payment for the risk under* 
taken in carrying property exceeding in value 
pwt^. ^^en6*may^u oue hundred rnpees and of the desoriptioii 
required at fixed rates, aforesaid, at such rate of charge at be l 
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* 

Provided ibat, to entitle snoh carrier to payment at a rate higher 
Proviso than his ordinary rate of charge^ he shall have 

oansed to be exhibited, in the place where he 
carries on the basiness of receiving property to be carried, notice 
of the higher rate of charge reqaired, printed or written in English and 
in the vernacnlar language of the conntry wherein he carries on each 
basiness. 


5* In case of the loss of or damage to property exceeding in 
Person entitled to reoo- valne one hundred rupees and of the descrip* 

rer in reipeot of property tion aforesaid, delivered to such carrier, to be 
loet or damaged may also . , v i j a • i.* 

recover money paid for its earned, when the value and description there* 

carriage. of shall have been declared and payment shall 

have been required in manner provided for by this Act, the person en- 
titled to recover in respect of such loss or damage shall also be entit- 
led to recover any money actnally paid to snoh carrier in consideration 
of such risk as aforesaid. 


6. The liability of any common carrier for the loss of or damage 


In respect of what proper- 
ty liabilicy of oarriar not 
limited by public notice. 


to any property delivered to him to be carried, 
not being of the description contained in the 
schedule to this Act, shall not be deemed to be 


limited or affected by any public notice ; 


but any such carrier, not being the owner of a railroad or tram* 
CwTin., with crtido ex- oonstracted under the provieions of the 


eaptione, may limit liability 
by special oontraoti 


Land-acquisition Act, 1870, may, by special 
contract, signed by the owner of snoh property 
so delivered as last aforesaid, or by some person duly antborized in 
that behalf by such owner, limit bis liability in respect of the 


Note. 

A flat belonging to the defendants, oarrying goods belonging to the 
plaintiff, was lost by coming into contract with a snag in the bed of a cer- 
tain river, the existence of which snag could not have been ascertained 
by any precautions on the part of the defendants^ The goods were receiv- 
ed for carriage by the defendants under conditions printed on the back of 
** forwarding note*’ signed by the plaintiff, by one of which conditions 
the defendants protected themselves from liability against accident of cer- 
tain partioular kinds, and from any accident, loss, or damage resulting 
from negligence, Ao.’^ Held, that the loss was not occasioned by the negli- 
gence of the defendants ; that the forwarding note ** was a special contract” 
within the meaning of the Garriers Act ; that the clause purporting to pro- 
tect the defendants from negligence was bad as being in contravention of 
the Carriers Act ; but that, nevertheless, the oontraot was not thereby ren- 
dered wholly bad, but was divisible, being good so far as it provided that 
the defendants wmre not to be liable for loss by aooident, but bad so far as it 
provided that they shonld not be liable for nagUgenoe.-— I. L. B., 17 
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7- The liability of tbe owoer of any railroad or iramroiid con« 
straoted ander tba proviaioos of tba said IiMd* 
iwli^'mYde^L^rlofcX acqaisition Act,* for tbe loss of or damai^e to 
- of 1870 , i»ot limited by any property delivered to him to be carried, sot 
special contract. being of the description contained in the ache- 


dnle to this Act, shall nob be deemed to be limited or affected by any 
special contract ; 


bat the owner of anoh railroad or tramroad shall be liable for the 
Whensnch owner answer- damage to property delivered to him 

able for lou or damage. to be carried only when snch losa or damage 
sball have beeuAcassed by negligence or a criminal act on his part or 
on that of his agents or servants. 


Note See 3 Bom. 109, noted under sec. 152 of the Contract Act* 


8. Notwithstanding anything hereibefore contained, every oommoQ 
Commo. crriar liable 

for loM or damage caused or damage to any property, delivered to snoh 
by neglect or fraud. carrier to be Carried, where such loss, or da* 

mage shall have arisen from tbe negligence or criminal Act of tkli 
carrier or any of his agents or servants. 


Notes. 

The Indian Government has not the same responsibilify in tbe con- 
vey anoe of parcels as a common carrier. Like the Post Master General in 
England the Indian Government is not responsible for loss or damage occur- 
ring to anything entrusted to the Post Office for conveyance. — I M. H. C. 
R., 200. 

Where defendants, the Agents of a Steamer Company, contracted with 
plaintiffs to deliver a case in good order to the consignee at a certain port, 
and in consequence of the consignee not taking delivery the defendants 
landed the case at the Custom-House as they were bound to do by the 
regulations of the port — Held, that defendants has discharged their duty as 
carriers and were not liable for any damage that ensued subsequently whilst 
the case was in the Custom-House. — 6 M. H, C. R., 353. 

So long as goods though delivered to a common carrier appointed by 
the consignee remain at tbe risk of the consignor, they are not delivered to 
the consignee. It is a question of fact in each case whether goods were de- 
livered to the carrier at the risk of the consignor. — 1 M. 11. C. B., 200. 

See I. L. R., 17 Cal. 39, noted under sec. 6 ; 6 Cal. 227, noted under 
sec. 151 of the Contract Act. 


9. In any suit brought against a common carrier'for tbe loss, da- 

. . mace, or iion-deliv<-ry of goods entrnsted to 

Soiiors n^mst carnerg . J . . i ti x u # 

for loss not required to liira for carnage, it shall not ne necessary f-or 

prove negligence, * 0 . plaintiff to prove tUst snch loss, 


• See Act X. of 1870, *eo. 2. 
It 77 
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or non-delivery was owing to the negligence or criminal act of the 
carrier^ his servants or agents.^ 

10. Nothing in this Act shall afiEect the provisions contained in 
Saving of provisions of ninth, tenth, and eleventh sections of Act 
▲ot XYllIoflSSA NoXVlII. of 1854t {relating to Railways in 

India) » 


SCHEDULE. 

Gold and silver coin. Writings. 

Gold and silver in a manufactured Title-deeds. 

or unmanufactured state. Gold or silver plate, or plated articles. 

Precious stones and pearls. Glass. 

Jewellery. China. 

Time-pieces^ of any description. Silk in a manufactured or nnmanufac- 
Trinkets. tured state, and whether wrought 

Bills and hnndis up or not wrought up with other 

Currency-notes of the Government materials, 
of India, or notes of any Banks, Shawls and lace, 
or securites for payment of money, Cloths and tissues embroidered with 
English or foreign. the precious metals, or of which 

Stamps and stam|^ paper. such metals form part. [wood. 

Maps, prints, and works of art. Articles of ivory, ebony, or sandal. 


* This in aocordanoe with thn English oommon-law. — See Ro$8 v. Billt 2 Com. B. 
820 ; Richard v. Land,, Brighiony ^c. 8. C. By. Co., 7 Com, B. 839. 

t This Act has been repealed by the Indian Railway, Act, 1879, which declares 
nothing in Act 111. of 1885 shall apply to carries by railway. — See Act. IV. of 
1879, seo, 8. Bee. 10 might therefore have been repealed. 
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INDIAN RAILWAY. 


ACT No. IX. OF 1890. 

Passed on the 218t March 1890. 

An Act to coTisolidaie, amend and add to the law relating to 
Bailways in India. 


CHAP TEB VII. 

EeS PONS IBIL ITT OF BaILWAT ADMINISTRATIONS AS CARRIERS. 

72. (1) The responsibility of a railway administration for the 

loss^f^destraction or deterioration of animals 
re^JoS*ity o^a f.X»y or goods delivered to the administration to be 
admiliiatration as a carrier carried by railway shall> subject to the other 
of animals and goods. provisions of this Act, be that of a bailee 

under sections lol, 152 and 161 of the Indian Contract Act, 1872. 

(2) An agreement purporting to limit that responsibility shall, 
in so far as it purports to eif-^ct such limitation, bo void, unless it— 

(a) is iu writing signed by or on behalf of the person sending or 
delivering to the railway administration the animals or goods, and 

(&) is otherwise in a form approved by the Governor-General in 
CounrU. 

(3) Nothing in the common law of England or in the Carriers 
Act, 1665, regarding the responsibility of common carriers with res- 
pect to the carriage of animals or goods, shall affect the responsibility 
as in this section defined of a railway administration. 

73 . ( 1 ) The responsibility of a railway administration under the 

last foregoing section for the loss, destruction 

raiiivay admin istratioa as ministration to be carried on a railway shall 
a carrier of animals. eleph- 

ants or horses, five hnndred rupees a head or, in the case of camels or 
faorued cattle, fifty rupees a head or, in the case of sheep, goats, dogs 
" or other animals, ten rupees a head, unless the person seudiog or de- 
livering them to the administration caused them to be declared, or 
declared them, at the time of their delivery for carriage by railway, 
to be respectively of higher value than five hundred, fifty or ten 
rupees a head, ac the case may be. 

( 2 ) Where such higher value has been declared, the railway admi- 
nistration may charge, in respect of the increased risk, a percentage 
upon the excess of the value so declared over the respective sums 
aforesaid. 
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(8) In every proceeding against a railway admin istration for the 
recovery of compensation for the loss, destruction or deterioration of 
any animal the harden of proving the value of the animal and, where 
the anunal has been in jared, the extent of iojary shall lie upon 
the person claiming the compensation, 

74t A railway administration shall not be responsible for the 

^ . . . . loss, destr action or deterioration of any loir- 

Farther provieion with i_ i i r *'6 

reject to theliability of a belonging to or in charge of a passenger 

railway adminiitration aa unlefs a railway servant has booked and ffiven 
a oarrior of loggage. • xv * / ® 

a receipt therefor. 

75* (1) When any arficlea fnentioned in the second schedule 
Tartbar provtaion with contained in any parcel or package deli- 

rMpaottotbe liability of vered to a railway adminiatration for carriaira 
a railway adminiatration , , ,, , . , . 

aaaoanur of articles of railway, and the value of soch articles in 

epedial falae* the parcel or package exceeds one hundred 

rupees, the railway administration shall not be responsible for the 
less, destruction or deterioration of the parcel or package nnless the 
person sending or delivering the parcel or package to the administra- 
tion caused its value and contents to be declared or declared them at 
the time of the delivery of the parcel or package for carriage by 
railwayi and, if so required by the administration, paid or engaged to 
pay a percentage on the value so declared by way of compensation 
for increased risk. 


(2) When any parcel or package of which the value has been 
declared under sub-section (1) has been lost or destroyed or has de- 
teriorated, the compensation recoverable in respect of sneh loss, des- 
truction or deterioration shall not exceed the value so declared, and 
the bnrden of proving the valne so declared to have been the true 
value shall, notwithstanding anything in the declaration, lie on the 
parsoq claiming the compensation. 

(3) A railway administration may make it a condition of carrying 

a parcel declared to contain any article mentioned in the second ache-, 
dole that a railway servant aathorized in this behalf has been satis^ 
by examination or otherwise that the parcel aotnally contains fte 
a^ole declared to be therein. ^ 

76* In any suit against a railway administration for compensa- 

Barden of proof in laita loss, destrnction or deterioration of 

in r^peot of loai of ani- animals or goods delivered to a railway admi- 
mala or goodi. nistration for carriage by railway, it shall not 

be necessary for the plaintiff to prove how the loss, destruction or de- 
terioration waa caused. 
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77. A person aball not be- entitled to a refnad of an overdarga 

NotMction of cl.!m. to « '“P®®* ^ 

rcifiinds of overcharges and way or to oompeoBalioii for the loss, desfrao* 
to oompensation for loseess deterioration of animals or goods deli- 

vered to be so carried, unless his claim to the refand or oompensation 
has been preferred in writing by him or on his behalf to the railway 
administration within six months from the date of the delivery of the 
animals or goods for carriage by railway. 

78- Notwithstanding anything in the foregoing provisions of 
, this Chapter, a railway administration shall 

eibility in case of goods not be responsible for the loss, destrnotion or 
falsely described. deterioration of any goods with respect to the 

description of which an account materially false has been delivered 
under sab-section (1) oE section 58 if the loss, destrnotion or deterior- 
ation is in any way broagfat abont by the false aooonnt, nor in any ease 
for an amoant exceeding the valne of the goods if snch valne were eal* 
onlated in accordance with the description contained in the false, ac- 
count. 

79* Where an officer, soldier or follower, while being or travel- * 
^ ^ ^ ling as snch on duty upon a railway belonging 

tlon for injarisH to officers, to, and Worked by, the Government, loses his 
Mldtera and followers on qj, receives any personal injnry in snch cir- 
^ cumstances that if be were not an officer, sold* 

dier or follower being or travelling as snch on duty upon the railway 
compensation would be payble under Act No. XIII of 1855 or to him, 
as the case may be, the form and amoant of the compensation to be 
made in respect of the loss of his life or bis injury shall, where there 
is any provisiou in this behalf in the military regulations to which he 
was immediately before his death, or is, sobjeot, be determined in ao- 
cordanoe with those regulations, and not otherwise. 

80* Notwithstanding anything, in any agreement purporting 
c .. . to limit the liability of a railway administra- 

for injury to throngbooked tion With respsot to traffic while 00 the railway 
of another administration, a suit for compensa- 
tion for loss of the life of, or personal injury to, a passenger, or for loss, 
destruction or deterioration of animals or goods where the passenger 
was or the animals or goods where booked through over the railways 
of two or mora railway administrationa, may be brongbt either against 
the railway administration from which the passenger obtained his pasa 
or parchasad hie ticket, or to which theanimala or goods were delivered, 
by the eonaignor thereof, as the case may be, er agsuist the raOwiay, 
administration on whose railway the lese, iojnryt deetcootioa <w de- 
terioration ocenrred. * 
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81. Where a railway adminiatration nnder eooiraot to carry am> 

T ftm.tuMnn of liaUlity of male or goods by any inland water procares 

nnwajr adminittratioa in jjjg jp carried in B vessel which is not 

retpeob of traffic on iolaod n j • xi.* a a. 

waters by Tessel not being ft railway as denoed in tnis Act, toe responsi* 

part of railway. bility of the railway administration for the loss, 

destrnction or deterioration of the animals on goods during their 

carriage in the vessel shall be the same as if the vessel were such a 

railway. 

83a (I ) When a railway administration contracts to carry passen- 
gers, animals or goods partly by railway aud 

riifltay ttoinUtrndon^ “n P«t>y ^y See, a condition exempting the rail- 
respect of accidents at way administration from responsibility for any 
^ loss of life, personal injary or loss of or damage 

to animals or goods which may happen during the carriage by sea from 
the act of Qod, the King’s enemies, fire, accidents from machinery, 
boilers and steam and all and every other dangers and accidents of the 
seas, rivers and navigi^tion of whatever natnre and kind soever shall, 
withoat being expressed, be deemed to be part of the contract, and, sub- 
ject to that condition, the railway administration shall, irrespeotive of 
the nationality or ownership of the ship used for the carriage by sea, be 
responsible for any loss of life, personal injury or loss of or damage 
to animals or goods which may happen during the carriage b;|^ sea, to 
the extent to which it would be responsible nnder the Merchant Ship- 
ping Act, 1854, and the Merchant Shipping Act Amendment Act, 1862, 
if the ship were registered under the former of those Acts and the rail< 
way administration were owner of the ship, and not to any greater 
extent. 

(2) The burden of proving that any such loss, injury or damage 
aa ia mentioned in sub-section (1) happened during the carriage by 
sea shall lie on the railway administration. 


THE SECOND SCHEDULE. 

Abticlss to bx dxolarxd akd insured. 

(fifes section 75,) 

(a) gold and silver, coined or unooined, manufactured or unmanu- 
faotured ; 

(h) plated articles ; 

(c) cloths and tissue and laoe of which gold or silver forms part, not 
being the uniform or part of the uniform of an officer, soldier, sailor, police- 
officer or person enrolled as volunteer under the Indian Volunteers Act, 
1869, or of any puUio officer, British or foreign, entitled to wear uniform; 

(d) peails,jireehmB stones, jewellery and trinkets ; 

(«) watches, dooka and tunepieoes of any description ; 



INDIAN RAILWAY. 


617 


( / } GoTernment securities ; 

ig) Government stamps ; 

(A) bills of exchange, hundis, promissorjr-notes, bank-notes, and or* 
ders or other securities for payment of money ; 

(i) maps, writings and title-deeds ; 

(i ) paintings, engravings, lithographs, photographs carvings, sculp* 
ture and other works of art ; 

(^) art pottery and all articles made of glass, china or marble ; 

(Z) silks in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials ; 

(tti) shawls ; 

(n) lace and furs ; 

(o) opium ; 

(p) ivory, ebony, coral and sandalwood ; 

(g) musk, sandalwood-oil and other essential oils used in the pre- 
paration of itr or other perfume ; 

(f) musical and scientific instruments ; 

(«) any article of special value which the Governor General in Council 
may, by notification in the Gazette of India, add to this schedule. 



ACTIONABLE WRONG. 


ACT No. XIM. OF 1856.^ 

Pawid ov m 27 th Mabgh 1855. 

An Aci io provide eompengation to families for loss oceasioned by the death 
of « person caused by aeiionahle wrony. 

Whkrvab ho action or snit is now maintainable in any Court 
Preamblf against a person who, by his wrongfnl act, 

neglect, or default, may have caused the death 
of another person, and it is of ten-times right and expedient that the 
wrong-doer in snoh case should be answerable in damages for the 
injury ao oansad by him ; It is enacted as follows 

1. Whenever the death of a person shall be oaosed by wrongfnl 
Soit tor oompeontion »ot, neglect, or default, and the act, neglect^ 
to tho family of a person or defanit is snoh as would (if death had not 
hU * dllath°*by“ ensued) have entitled the party injured to 
wrong. maintain an action and recover damages in 

respect thereof, the party, who would have been liable if death had 
not ensned, shall be liable to an action or suit for damages notwith- 
standing the death of the person injured, and although the death 
shall have been caused under such circumstances as amount in law to 
felony or other crime. 

And it is enacted further that every snch action or suit shall be 
for the benefit of the wife, husband, parent, and child, if any, of the 
person whose death shall have been so eansed, and shall be brought 
by and in the name of the executor, administrator, or representative 
of the person deceased f 

and in every such action the Court may give such damages as it 
may think proportioned to the loss resnlting from such death to the 
parties respectively, for whom and for whose benefit such action shall 
be brought : and the amonnt ao recovered, after deducting all costa 
and expenses, inolnding the costs not recovered from the defendant, 
shall be divided amongst the before-mentioned parties, or any of them, 
in snch shares as the Court by its judgment or decree shall direct. 

JHote. 

EM (Pearson, J, dissenting), that a person who sends an article of a 
dangerous and explosive nature to a railway company to be carried by 
such company, without notifying to the servants of the company the 
daii^prouB nature of the article is liable for the consequences of an ex- 
plosion, whether it ooours in a manner which he could not have foreseen 
as prolmble, or not. Held, also (Pearson, J, dissenting), that such a per- 
son is liable for the oonsaqnenoes of an explosion occurring in a manner 


^ Based on B A 10 Vic., c. OS (Lord Cainpbeire Act.) 
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which he could not have fofemn, if he omits to take reaapnahle precaution 
to preoloHe the risk of explosion. Mode of estimatinff dainafles under Act 
Xlll of 1855 discussed. — I. L. B., 1 Al. 60. 

8* Provided always that not more than one action or suit shall be 
Not more than one soit brought for, and in respeot of the same sub* 
to be brought. ject- matter of ooinplaint Provided that, in 

mof such action or soit, the executor, administrator, or representative 
ClHim for lou to estete deceased may insert a claim for and 

may be addifd. recover any peenniury loss to the estate of 

the deceased occasioned by such wrongful act, neglect, or default, 
which sum, when recovered, shall be deemed part of the assets of the 
estate of the deceased. 

3* The plaint in any such action or snit shall give a full parti* 
Plaintiff ahall deliver OuUr of the person or persons for whom, or OQ 
partioalar^i, Ac. whose bt- half, BOch action or suit shall be 

brought, and of the nature ot the claim iu respect of which damages 
shall be sought to be recovered. 

4. The following words and expressions are intended to have 
the meariingB hereby assigned to them res* * 
Interpretation-cUuM. pectively, 8o fares such meanings are not ex- 
cluded by the context or by the nature of the subjeot-mathpr ; that is 
to say, words denoting the singular number are to be understood to 
apply also to a pluraiiry of persons or things, and words denoting the 
masculiiis gender are to be understood to apply also to persons of the 
feminine gender ; and the word person’’ shall apply to bodies politic 
and corporate ; and the word ** parent” shall include father aud 
motherf sod grand-father and grand-mother ; and the word child” 
shall include sou and daughter aud graod-son aud grand-daughter 
and step son and step-daughter. 


* Oertala words ss to limitaticm, which were repealed bj Act IX. of 18^1, have 
hsaa omitted. For UmitatiOD, see now Act XY. ot 1877, sch. II., Ko. SI. 

t8iap*ISther and Btep*mothor are designed!/ omitted. 

rr 78 
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LEGAL PRACTITIONERS. 


ACT No. XVIII. OF 1879. 

Pauid on the 29th Octobbb 1879. 
ilfi Ad to oofuoUdate and amend the law relating to Legal TraotUioners^^ 

Whbbbab it is expedient to consolidate and amend the law relat- 
ing to legal practioners in the Lower Provinces 
Frmmble. Bengal, the North-Western ProvinceSy the 

Panjaby Oadb, thejCentral Provinces, and Assam, and to empower each 
of the Local Governments of the rest of British India to extend to the 
territories administered by it such portions of this Act as saoh Govern- 
ment may think fit ; It is hereby enacted as follows : — 


Looal oiUmt. 


0HAP7EB L 
Pbxliminart. 

I. This Act may be called “The Legal Practitioners Act, 1879, 

Short title. come into force on the first day of 

(Oommeneoment. Jsnnary 1880. 

This section and section 2 extend to the 
whole of British India. 

The rest of this Act extends, in the first instance, only to the ter- 
ritories respeotively administered by the Lientenani-Governors of the 
Lower Provinces of Bengal, the North-Western Provinces, and the 
Panjab, and the Chief Commissioners of Ondh, the Central Provinoes, 
and Assam. Bat any other Local Government may from time to time, 
by notification in the oflBcial Gazette, extend all or any of the pro- 
visions of the rest of this Act to the whole or any part of the territories 
under its administration.* 

J, On and from the first day of January 1880, the enactments 

mentioned in the first sohednle hereto annex- 
Bepeal of onaotments. repealed to the extent specified 

therein. 

• Tho Act boa been eitended, sabjeot to certain omiBeions, and bo far only aB it 
MlatM to Jndioiid Oonrti, Civil and Criminal, to the Madras Presidency (exo^t the 
Sobadnled DiBtriotB), with effect from let April 1888.--8ee Fort Bt, Oeorge QuutUy 
Sep. *0, 1881, Bart 1 , p. 401 ; 7th Dec. 1881, Part I., p. 707. 

Ob. I., eeo. 40. sob. ii., and so much of Chaps. III., V.. VI., and VIl. as re^ 
to pleadm have been extended to Cooi^.— See Mysore Go*«ete, 6th Dec. 1879, Part 1., 
p. 865« 

The Act has alBO been declared, under the Scheduled Districts Act, 1874, to be in 
foroe in the following Scheduled Districts in the Chutia i Nagpur Diinmon, namely; 
Th. DMriota of HMMib»gh, LohMdjga, .nd Mybhuip, »nd P a^n ^Dhritonm. jmd 
th. inuJiiB .. in tbe DiBteict of Siogbhuni.— See Go*ette of Inixo, 82nd Oct. 18S1, Pnn i., 
v.(0«. 
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•naotments. 


All rnlee and appointments made, penalties prescribed, feaa^fixedt 
persons admitted, names enrolled, oertifioatea 
SaTiBg of nilei, Ao. issned, sanctions given, and orders passed nil- 

der any enactment hereby repealed, shall be deemed to be respectivelj 
made, prescribed, fixed, admitted enrolled, issued, given , and passed 
tinder this Act. 

All references made to any enactment hereby repealed, in any Act 
Befereneei to repealed or Regnlation passed, or notiBoation pabliafaed, 
shall be read as if made to the corresponding 
provisions of this Act. 

3. In this Act, nnless there be some- 
thing repugnant in the sabject or context,-— 
Jndge^’ means the presiding jndioial 
oflScer in every Civil and Criminal Court, by 
whatever title he is designated : 

^'Sabordinate Court” means all Courts Subordinate to the High 
Court, including Courts of Small Causes esta- 
nbordianie Oonrt," biigjjed under Act No. XV. of 1882* or Act 

No. XI. of 1865 ; 

** Revenue office” includes all Courts (other than Civil Courts) 
trying suits under any Act for the time being 
in force relating to landholders and their ten* 
ants or agents : 

Legal practitioner” means an advocate, 
vakil, or attorney of any High Court, a plea^ 
dor, mnkhtar, or revenne-agent. 


. Interpretation-claaiie. 


'‘Judge : 


ReTenue office : 


" Legal practitioner/’ 


Adrocatea and vakils. 


CHAPTSB II. 

Of Advocates, Yaxilb, akd Attobniys. 

4« Every person now or hereafter entered as an advocate or vakil 
on the roll of any High Court under the Let- 
ters Patent constituting such Court, or ^'nnder 
section 41 of this Act, ”t shall be entitled to practise in all the Courts 
subordinate to the Court on the roll of which he is entered and in all 
revenue-offices situate within the local limits of the appellate jurisdic- 
tion of such Court, sabject, nevertheless, to the rules in force relating 
to the langnage in which the Court or office is to be addressed by 
pleaders or revenue-agents; and any person so entered who j ordinarily 
practises in the Court on the roll of which he is entered or some Court 
Bobordinate thereto ehall, notwithstanding anything herein contained, 

• See Act XV. of 1882, see. 2. 

t The words quoted here been enbatitnted for the words, << au SQ*tdfOOSte on the 
oil of the Chief Court of the Panjab, ” by Act IX. of I8S4, sec. 2 . - . - 
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b# aotiiMy m tnoh* to practise In any Conrt in Britiab India other than 
jaHigb Coart on whose roll be is not entered, or, with the permission 
of the Coort« in any High Court on whose roll he is not entered, and in 
any rerenne-offioe : 

Provided that no aooh vakil shall be entitled to praeiise nnder 
this section before a Jadge of the High Conrr, Division Court, or High 
Ooart exercising original jnrisdiotion in a presidency -town. 

6* Every person now or hereafter entered as an attorney on the 

Att0rt..y.dt High Court. “y HiKh C,.ort shall be euti^led to 

practise in all the Coorta Saburiiiuute to saoh 
Qigh Court and in all revenue offices siiaate within the local limits of 
the appellate jurisdiction of such High Conrt, and every person so 
entered who ordinarily practises in the Conn on the roll of which ha 
it io. entered or some Conrt subordinate thereto shall, notwithstanding 
anything herein contained, be eutitlc^d, as snch, to practise in any 

g onrt in British India other than a High Court established by Riyal 
barter on the roll of which he is not entered, and in any revenne-offioe» 
The High Court of the province in which an attorney praetisea 
under this aection may, from time to time, make roles declaring what 
i^ll bt deemed to be the functions, powers, and datiea of an atterney 
9 ^ practising^ 


OHAPTBB III. 

Op Pliadbbs and Mdxhtabs. 

Wt...k.ruI«.M . 6. The High Coart may from time to 

Io qnaliaoatiofi, Be., of time, make rules consistent with tbia Act as 
fitsadeta and makhurs. following matters (namely) 

(a) the qualifications, admission, and certificates of proper per- 
sons to be pleaders of the subordinate Courts, and of the revenue* 
eflicea, sitnate within the local limits of its appellate jnrisdiotioo, and, in 
the case of a High Court not established by Boyal Charter, of such 
Conrt ; 

(&) the qaalifioations, admission, and certificates of proper per- 
sons to be mukhtars of the subordinate Courts, and, in the case of a 
High Court not established by Royal Charter, of such Conrt ; 

(c) the fees to be paid for the exainiuatioa and admission of such 
persons ; and 

(d) the snspension and dismissal of such pleaders and DinkbUrs. 

All auch rules shall be publUbed in the local official Gazette, and 

. shall thereupon have the force of law: Piovided 

lAieatida rales. rules made by a Hiirh Court 

not established by Royal Charter, such rules have been previously ap- 
proved by the Local Government. 
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7. Ob th* Bflminion, nndw Mction 6, of uy percoa aa a ploador 
to plMdaH or mnkbter, the High Coort aball oaoaa a 
andnakhtara. Certificate aigned by raob officer aa tbe CcHirt, 

from time to time, appoints in this behalf, to he iaeaed to each peraooi 
«iithoriainf< him to practise np to the end of the enrrent year in the 
Coarts, and, in the case of a pleader, also the revenae-offioes, specified 
therein. 

At the expiration of sneh period, the holder of the certificate, if 
lie desires to continue to practise, shall, snbjeot to any rales oopsistent 
with this Act which may, from time to time, be made by the High 
Court in this behalf, be entitled to bare his certificate renewed by tha 
Judge of the District Coort within the local limits of whose jartsdiotioa 
he then ordinarily practises, or by soch officer as the High Goort, from 
time to time, appoints in this behalf. 

On every snch renewal, the certificate then in posaeaiion of soch 
pleader or makhtar shall be oanoelled and retained by aueh Jadge of 
officer. 

Every certificate so renewed ahall be signed by snch Judge or 
officer, and shall coutinae in force np to tbe end of the current year. 

Every Jadge or officer ao reaewiog a certificate shall notify snoh 
renewal to the High Goart. ^ 


8* Every pleader holding a certificate issued nnder eeotien 7 
PlMd^r. «. .a».i<n.nt *"“7 ^ enrolled in any Oonrtor 

fiiajr pmoi isa in Coartf and revenue office mentioned therein, and sitoata 
larauae-ofioM. within the local limits of the appellate joria« 

diction of the High Court by which he has been admitted ; and, sobjebl 
to sQch rules consistent with this Act as the High Goort or the Chief 
Controlling Uevenue Authority may, from time to time, make in thin 
behalf, the presiding Judge or offiorr shall enrol him accordingly ; and 
thereupon he may Mp{>ear, plead, and act in snob Court or offiooi and in 
^any Court or revenue-office subordinate thereto. 

9. Every makhtar holding a certifioaie issued nnder section 7 
liukhUr. on Sfimiment »PP*J ^ enrolled in any Civil or Crimt* 

way praciiho in Coaita. o^l Court mentioD»*d therein, and sitn^ta 
wiiiiin the same limits ; and, subject to snch rules as the ^igh Conrh 
may, from time to time, make in this behalf, the presiding Judge aball 
enrol him accordingly ; and thereupon be may practise as a mukhtar 
in any such Civil Court and any Coort aob<irdiuate thereto, and mtj 
(subject to the pi^>visioD8 of the Code of Criminal IVoeedure*) appear^ 
plead, and act in any snob Criuuoal Court and any Coort snbordinttn 
thereto. 


s fieaAotX.of ia8S,sso.i. 
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No ponoD to practiio as 
pleader or nokotar unless 
qualified. 


peart {load, and aob in 
Wunilifa' Courts in suits 
under Bengal Aot Vlll. of 


10. Expect &B provided by tbis Act, or 
any other ebactment for the time being in 
force, no person shall practise as a pleader 
or mokhtar in any Gonrt not established by Royal Charter unless be 
bolds a oertifioate issued under section 7, and has been enrolled ia 
snob Court or in some Court to which it is subordinate : 

Provided that persons who have been admitted as revenue-agents 
Bovanoa-agenta may ap- before the first day of January 1880, aud bold 
certificates, as such, under this Act in the terri- 
tories administered by the Lieutenant-Gover- 
nor of Bengal, may be enrolled in manner pro- 
vided by section 9 in any Munsif’s Court in the said territories, and,' 
on being so enrolled, may appear, plead, and aob in such Court in 
suita nnder Bengal Act No. VIII. of 1869*^ (to amend the procedure in 
euUe between Landlord and Tenant), or under any other Act for the 
time being in force regulating the procedure in suits between land- 
holders and their tenants and agents. 

Kotes. 

A pleader or mukbtar practising in contravention of the provisions 
of this section is punishable under sec. 32 only by the Court before which 
he haa so practised.— I. L. B., 5 AL 375. 

11. Notwithstanding anything contanied in the Code of Civil 
Power to dudare funo- Procedure, f the High Court may, from time 
tioDs of nukhturs. to time, make rules declaring what shall be 

deemed to be the functions, powers, and duties of mukhtars praotisiug 
in the anbordioate Courts, and in the ease of a High Court not eatar 
blisbed by Royal Ohifirter, in snob Court. 

. ,18« The &igh Court may suspend or dismiss any pleader or 
mnkhtar holding a oertifiroate issued under 
section 7 who is convicted of any oriminid 
offence implying a defect of oharaoter which 
unfits him to be a pleader or mnkhtar, as the* 
the case may be. 

BaspeMioaaBd diimiiml 18. The High Court may also, after 

Buspend or d»> 

eoadoot. ^ miss— 

uy pleader holding a oertifioate ae aforesaid who takes instme* 
tiena in any ease except from the party on whose behalf he is retain^ 
ad, or n priTtto servant of snoh party, or some person who is tiie 
reoognia^ agent of snoh party within the meaning of the Code of 
Civil aij|gedare,t or 

■ _ _ 

• Bapmeded by Aot VIII. of 1885. 
t Sm Aot ZIV. of Z88I, BOO. 8. 


BaBponBkm and diimiBnl 
of plaadom aad makhtara 
ooavleUd ot orimiaal of- 
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.any p}eader or mnkhtar bolding a certificate as aforesaid who 
is gailty of fraudalent or grossly improper oondaot in the disoharge 
of his professional duty, or for any other reasonable cause : 

Provided* that, where the party is — 

(а) a pardanashin woman, or 

(б) unable for any sufiBoient cause to instruct the pleader in per- 

aon, 

nothing in this section shall make a pleader liable to suspension 
or dismissal merely by reason that he has taken instrnctions from a 
relative or friend authorised by the party to give snch instruotions and 
not receiving any remuneration in respect thereof. 

Notes. 

A pleader’s professional misconduct having amounted to ** reasonable 
cause/* within the meaning of seo. 13 of the Legal Practitioners Act, XVIII 
of 1879, for suspending him from practice, their Lordships declined to in* 
terfere with the decision of the High Court as to the pnnishment, it not 
being clearly shown that the quantum awarded was unreasonable and 
excessive. — I. L. B., 13 AL 93. 

14* If any such pleader or mnkhtar practising in any sobordinate 
h Court or in any revenoe<*office is charged in 
Court Or office with taking instrootions 
it brooght in aub^inate except as aforesaid, or with any snob mis- 
art or reveaae-o ce. conduct as aforesaid, the presiding officer shall 

send him a copy of the charge, and also a notice that, on a day to be 
therein appointed, such charge will be taken into oonsideration. 

Such copy and notice shall be served upon the pleader or mnkhtar 
at least fifteen days before the day so appointed. 

On snob day, or on any subsequent day to which the enquiry may 
be adjourned, the presiding officer shall receive and record all evidence 
properly produced in support of the charge, or by the pleader or mnkb- 
tar« and shall proceed to adjudicate on the charge. 

If snch officer finds the charge established, and considers that the 
pleader or mnkhtar should be suspended or dismissed in coDseqneuoe, 
be shall record his finding and the grounds thereof, and shall report 
the same to the High Court ; and the High Court may acquit, suspend, 
or dismiss the pleader or mnkbtar. 

Any District Judge, or with his sanction any Judge subordinate 

SqupMtioii penaing iu- ^ ® 

vMtigatioo. of a Presidency-town,* $ any District Magis* 

irate, or with his sanotion any Magistrate subordinate to him, and any 
Revenue Authority not inferior to a Collector or with the Oolleotor’e 


® Tbit proviso bat boon added by Act IX. of 188S, tec. 8. 

4 The words quoted have bsou inserted by Act IX. of 1884, seo. A 
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MQetiofi toj Revenoe OSoar oabordiotte to him^ may, pendiog tlie in* 
TOfti'gatioo and the orders of the High Ooart, snapend from praetiee 
any pleader or mnkhtar charged before him or it under this section. 

Every report made to the High Court under this section shall— 

(a) when made by any Civil Judge subordinate to the District 
Judge, be made through such Judge ; 

{b) when made by a Magistrate subordinate to the Magistrate of 
the District, be made through the Distrmt Magistrate* and the Ses- 
sions Judge; 

(e) when made by the District Magistrate* be made through the 
Sessions Judge t 

(d) when made by any Revenue Officer subordinate to the Chief 
Controlling Revenne AQthority,be made through such lievenne Antho- 
ritiea as the Chief Controlling Revenue Authority may, from time to 
time, direct. 

Every eneh report shall be accompanied by the opinion of eaeb 
Jndge, Magiatrate, or Revenue Authority throngh whom or which it 
is made* 

Vote. 

A charge of nnprofesaional conduct brought against a praetitionev, 
holding a certificate under Act XVIIl of 1879, having been found to bo 
sstaUished by a Sabordiiiate Quart, which also considered that he, in con^ 
aequsnos, should be dismissed, and the same having been reported, in con- 
formity with see. 14 of that Act, to the principal Court in the provinoe, such 
dismissal was ordered. ITsld, that the praotitioner could not be dismissed 
or suspended under that section without his having been allowed, under 
■so. 40, an opportunity of defending himself before that Court. It is withiu 
the duties of a Court, informed of the uiisouiidaisr ot one of the praotitiouers 
before it, to take steps to have the matter adjudicated upon. — 1. L. K., 14 
Cal. 162. 


15* The High Court, in any ease io which a pleader or mnkhtar 

Powtr to oaU for reoenfi acquitted under section 14 otherwise 

in otM of noqaittal nador than by an order of the High Court, may oaU 
^ ^ for the record and pass such order thereon sa 

it thinks fit* 


X6* Notwithstanding anything contained in any Letters Fstent 

9 ^ o** >0 Coda of Civil Procedure, section 87, 

rowor to mano mios for # % x i- j 

Binkhtartoa appoUatosido oiauae any High Conrt ettablianed by 

M High Goan. Boy»I Charter may, from rime to time, raak* 

nilM ooDeiatent with tbia Aot aa to the following matters (oamely) 

(а) th« qaalifioations and admiasien of proper persona to be mnkll* 
Ult praeriaip, on the appellate aide of aoob Court ; 

(б) th* fa** to b* paid for th* exa min a tion and admiision of aneh 
partona ; 


•BMAotX.o(U8«iMa.«. 
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U) tbe aeoaniy whioh tbay maj ^ raqaiffid te giya ^ ithalr 
boneaty aud good oondnot ; 

l(^} the saspentiioD aotl diamiscial of each mnkbtara ; apd 
(/) dcclariug wbat shall be deemed to be their funotiousi ppwepa# 
iAd duties ; 

uud inuT prescribe and impose fines for the infringement of aacjb 
irales nut exceeding in any case five hundred rupees ; and such £pea| 
when imposed, inny be recovered as if they bad been imposed in tM 
exorcise of tUe High Court’s ordiiinry original oriiuiual jurisdioUop. 


Fowar to make rnlea as 
to qanliileALiutia, ao.» of ra- 
veuae agetica. 


CHAPTEB ZV. 

Or Kbvsndb Aquntx* 

17* Tbe Chief Gontrolliug Bevenue Au* 
thoriiy may, from time to time, make rales 
consisieut with thia Act as to the following 
matters (namely) 

(а) tbe qualifications, admission, and certificates of proper persona 
to be revenue-agents ; 

(б) the fees to be paid for the examination and admission of snch 
^persons ; 

(e) tbe suspeusion and dismissal of such revenne-agents ; and 

(d» declaring wbat shall be deemed to be their functions, powert, 
and duties. 

A! I such rules shall be published in the local ofiSoial Gazette, audi 
Peblicaiion of ruioi. shall thereupon have tbe force of law. 

18* Un the admission of any person as a revenne-agent nnddr 
CertiP.O'ites lo reveuue- Section 17, the Chief Controlling Bevenne Allr 
thority shall cause a certificate, signed by such 
officer as such Anrhnrity from time to time appoints in this behalf, to- 
be isMUt^d to Knch prr.Miu, authorizing him to practise np to the end of 
tbe curr lit. year in snch revenue-offio»'S as my be specified therein* 

At the expiraiion of rnch period, tbe bolder of tbe certificate, if he 
desires to courjiiua to practise, shall be entitled to have his certificate 
renewed by the S cretary of the Chief Coutrolliog Revenue Authority, 
or by any other officer anthorized by snob Authority in that behalf. 

On every such renewal, the certificate then in the possession of 
sncli revenue-agent shall be cancelled and retained by such Beeretary 
or other officer. 

Every certificate so renewed shall be signed by snch Sepretary 
or other officer, and shall coutinue in force to tbe end of tho carj^iBLt 
y^ar. * 

* in Oaiih may plaad, and act in auiti nndar tbaOndk 

A(*t (XIX. of ISOS/.—fien Aos XVXil- of 1876, see. |5, aad lbs third of asQ. 
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Every ofBoer so renewing aoerfetfioaie ehall notify the renewal to 
the Chief Controlling Bevenne Anthority. 

19« Every revenne-agent holding a oertifioate isened nnder 
Bnrolment of rorenae* aection 18 may apply to be enrolled in any 
revenue-office mentioned therein , and eitnate 
within the limits of the territory under the Obief Controlling Revenue 
Authority ; and, subject to such rules as the Chief Controlling Revenue 
Authority may, from time to time, make in this behalf, the officer 
presiding in such office shall enrol him accordingly, and thereupon he 
may practise as a revenne>agent in suoh office and in any revenue- 
office subordinate thereto. 


20* Except as provided by this Act or any other enactment 
No perion to act as for the time being in force, no person, other 
agent in revenne-offioea than a pleader duly qualified nnder the pro- 
nnlesa qualified. visions hereinbefore contained shall practise 

as a revenne-agent in any revenue-office, nnless he holds a certificate 
issued under sectic n 18, and has been enrolled in snch office or some 
other office to which it is snbordinate : 

Provided that any person duly authorized in this behalf may, 
with the sanction of the Chief Guutrolling Revenue Authority, or of 
an officer empowered by the Local Government in this behalf, trans- 
act all or any business in which his principal may be concerned in 
any revenue-office. 

The sanction mentioned in this section may be general or special, 
and may at any time be revoked or suspended by the anthority or 
officer granting the same. 

21. The Chief Con'rolling Revenue Anthority may suspend or 
Dismissal of revenue- dismiss any revenue-agent holding a certifi- 
agent oonvioted of orimi- cate issued under this Act who is oon vict- 
ual offenoe. criminal offence implying a defect 

of character which unfits him to be a revenue-agent. 

22* The Chief Controlling Revenne Authority may also, after 
Dismissal of revenue- making such enquiry as it thinks fit, suspend 
a^nt gnihy of unprofes’ or dismiss any revenne-agent bolding a cer- 
sional oonduot tifioate issned nnder this Act who is guilty 

of frandnlent or grossly improper oondnot in the discharge of his 
professional duty, or for any other reasonable canse. 

Prooedarewbeo nvenn^ 23. If any revenne-agent bolding a oer- 

agent is so charged in anb- tificate issned under this Act is charged with 
ordinate office. conduct in any office Bnbordinate to 

the Chief Controlling Revenne Authority, or in the- Court of any 
Hunsif, the officer at the head of such office, or snob Mnnsif, as the 
case may be, shall send him a copy of the charge, and also a notice 
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that, on a day to be therein appointed, soch charge will be taken 
into oonsideration, 

Snoh copy and notice shall be served npon the person charged 
at least fifteen days before the day so appointed. On snoh day, or on 
any other day to which the enqoiry may be adjoarned, the officer or 
Mnnsif shaii receive all evidence properly prodnoed in support of the 
charge, or by the person charged, and shall proceed to adjudicate on 
the charge. 

If the officer or Munsif finds the charge established, and con* 
aiders that the person charged should be suspended or dismissed in 
consequence, he shall record his finding and the grounds thereof, 

; and report the same to the Chief C'ontroUing Revenue Authority ; 

I and each authority shall proceed to acquit, suspend, or dismiss him. 

I Any Re venue Officer not inferior to a Collector, and, with the 
I Collector’s sanction, any Revenne Officer subordinate to him, or any 
^ Mnnsif in his district, may, pending the investigation and the orders 
of the Chief Controlling Revenue Authority, suspend from praotice 
revenne-agent charged before him under this section. 

Where any officer acting under this section is subordinate to 
Commissioner of a Division, he shall transmit the report tbrongh 
I Commissioner, who shall forward with the same an expression 
of his own opinion on the case. 

24. The Chief Controlling Revenue Authority, in any case in 

Power to Chief Control- ^•*'°** » revenue-agent has been acquitted 
litur Kevenue Authority to under section 23 Otherwise than by an order 
call for record. of the Chief Controlling Revenue Anthority, 

may call for the record, and pass such order thereon as seems fit. 



CHAPTER V. 

Of Gebtificates. 


Fee for certiSoates. 


25^ Every certificate, whether original or renewed, issued under 
this Act, shall be written upon stamped paper 
of the value prescribed therefor in the second 
schedule hereto annexed, and of such description as the Local Glov- 
erumeut may from time to time prescribe 

Provided that a certificate issued on or after the first day of July 
in any year may be written on stamped paper of half the value so 
prescribed. 

26. When any pleader, mokhtar, or revenue-agent, is snspend* 
Diimissed pmctitioners ed or dismissed Under this Act, he shall fortln 
to sorrender certificates. deliver up his certificate to the Court or 

offioer at the head of the office before or in which be was practising at 
• The words qaoted have been inserted by ActXE. of 1864^ sec. A . . ^ 



tii« iidae lia ao ra^aiideil or di8iiiit>i«Hl, of io any ronrt or oflSoaf 
tp wbiofa tbe High Coart or Cbirf Controliino' Kevetina Autbcritj (at 
ua oaib ma^ ba) orderk bim to deliver the same. 

OfiAPTBB VI. 

Of tBB BkiraitmTiox or Pleadekb, Mukhtars, asb Bbtikui*Aokkt8. 

it. Tba High Court shall, from time to time, fix and regnlate 
wr-i. n«nH. .nS rh!.f payable by any party in respect of 

ConteflioTBiivanne a!- ‘*‘® adveraary’a advocate, pleader, 

tWity to fix fees on civil vakilj mukhtars or HUorut-y upon all proct^ed- 
wd M venae pruoeedingc. Jugs (a* on the appc^ilute eid*? of »ucli Courtf 

(b) in ike case of a HiVh Court uot establihhed by Uo>tiI Charter, on 
its original aide, and (c) in aubordinate Courts, and in respect of rhe 
fe>eB of his adveraary’a revenue-agent appearing, pleadiug, or acting 
under section 

Tbe Chief Controlling Revenne Authority shall, from time to time, 
fix and regulate the fees payable upon all proceedings in the revenue* 
offices by any party in respect of tbe fees of his adversary’s advocate, 
pleader, Vakil, attorney, mukhtar, or revenue-agent. 

, Tables of the fees so fixed shall be published in the local official 
Oasette. 

, B*oe|rtton $m to •gents Notbing in this section applies to the 

eiaDtioned In eection *0. agents mentiemed in tbe proviso to section 20* 

Kotes. 

The Legal Practitioner’s Act does not debar a pleader from rerovor- 
ing a fee from his client when no oonirHct in writing is made. A Snmll 
Cause Court having dismissed a suit biooght by a pleader to lecover 
i^m his client a fee claimed for the conduct of a snir., on the ground that 
such a suit would not lie, because it was baneil on an oral emit i act and 
such contract could not be enforced by leHson of the provisiunR of the 
L^gal Practitioner’s Act, the High Court under sec 622 of the Code of 
Civil Prooedtm reversed the decree of the Small Cause Court.— I. L EL. 
»lladr.876. 

, Sees, 27, 28 and 29 of the Legal Practitioners Act (XVIII of 1879) 
do. not relate to ai^ arrangements oi agreement made l^tweeu a litigant 
and his own pleader as to tbe receipt of the fees which are nctnally a1* 
lowed upon taxation. They do not proyide as to tnatt^ra whiuh te1>iT«. to 
the opposite party, or the fees that ho has to pay to the legHl practitiioier 
of the onpusite party, vut provide what, as between the ple'iri.*r und liir 
client, shall be the method in whiidi i'-triHin epcciMl arrHii^«‘':K>nrs tiff, to 
be entered into. They make provision for arrangements b. pleiii!«rs; 

nnd their clients, which relate to the payment of remauei-anon in exrefs 
of and apart from the amount allowed in the taxation ; and were Franod 
npun the principle which regards with jealous si r ntiny cmitiac r, biought 
about by persons holding puaitions of active conhdenue towardg others, 
^uch as a pleader necessarily occupies in reference to hia Client. They 

weeds quetM ham hsCtt'iUldid by IX.^ U 
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fere infetided fo profecf* neceftnitniiS impretident or eareteee litifrMits. 
rom hr^iiig taken advantage of hv ntiMempoIoas legal advises. Bama v* 
Jlanji approved and followed. — 12 Al. 3C9. 

28* No agreement entered into by any pleader, makhtar, or 

. revenne-agent with any person retaininsT or 

Agreements with olientB. i • i* I* *1. ^ 

employ tng htiii« rtspecting the amount and 

nanner of payment for the wliole or any part of any pngt or fotnre 

services, fees, rlmroes, or dietbnrBetnente in res(>ect of business dono 

to be done by such pleader, imiklifar, or revenne agent, shall be 

jalid, nidess it is made in wnrinir, siiined by snob person, and is, 

vithin fifteen days from the day on which v. is exeonted, filed in the 

Jisfrict Court, or in some Ctmrt in which soma portion of the bnsi- . 

sees in respect of which it has been executed has been or is to 

36 done. 

Kotes. 

A party to a snit made and delivered to hia pleader in respect of his 
agreed fee a piomissory note whirh was not filt'd in Conrt in that anit. 
In a anit by the pleader npon h a protiiissory nnr« ; — that the pio* 
misaory not** was invelid and that the plaintiff was entitled to recover 
ntdv the amount to which he was found to be entitled for bis lalxmr.— -I. 
L. R., U Mtidr. 6 : 1 . 

See I. fj. H., 9 Madr. 375 A 12 Al. 169, noted under seo. 27. 

29* Where a suit is brought to enforce any snob agreement, 
Power to midify or can- if agreement is not proved to he fair and 
osl agrecDieots. reasonable, the Coon may rednoe the amoniit 

payi'ble therennder or order it to be c»incelled, and the costs, fees, 
charges, and dishnrsemeuts in respect of the business done to be as- 
eartaiued in the same manner as if no such agreement bad been made. 

Kote. 

See I. L. Bta, 12 Al. 169, noted uuder seo. 27 ; 14 Madr. 63, noted under 
see. 2d. 

30* Such an agreement shall excinde any further claim of the 
Agreements to exclude pleader, inukhtar, or revenue agent beyond the 
farther oleims. terms of the agreement with respect, to any 

servicHS, fees, charges, or disbnrst^inents in relation to the coudnotaud 
completion oF the business in renpeci of which the agreement is 'made, 
except such services, fees, charges, or disbursi^uientB, if any, as are ex- 
preo.sly exct'pt.ed by the H;.'rf^einent« 

Koto, — j>eo I. li. R., 9 Madr. 376 A 12 Al. 169, noted nnder seo. 27. 

31. A provision in auy such agreement that the pleader, mnkb- 
Re*e»TRti.'n of rcRpon- revenoe-agent, shall not be liable fpr 

sibiiiij for .MgiiKeucy. negligence, or that he shall be relieved fra«| 
any responsibility to which be would otherwise be subject asauoh{ile|dir 
mokhtaf, or revenue-agent, shall be wholly void* * 
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32* Any person who practises in any Court or revenne-office in 
ODpemnsmagUly prtc confawntion of the provisions of section 10 


tiling' as, pleadarf,v nukh* 
tara, or reranaa agaota. 


or section 20 sHall be liable^ by order of such 
Court or the officer at the head of such offiooi 
to a fine not exceeding ten times the amount of the stamp required by 
this Act for a certificate autboriaiog him so to practise in such Court or 
offioei and, in default of payment, to imprisonment in the civil jail for 
a term which may extend to six months. 

He shall also be incapable of maintaining any suit for, or enforce 
ing any lien with respect to, any fee or reward for, or with respect to, 
anything done or any disbursement made by him as pleader, mukhtar, 
or. revenue-agent whilst he has been ooutravening the provisions of 
either of such sections. 

Bote. 

See 1. L. R., 5 Al. 375, uofed under sec. 10 ; 14 Cal. 556, noted under 
sec. 87 of the Civil Procedure Code. 

33* Any pleader, mnkhtar, or revenue-agent failing to deliver np 
On .B.pend«d otdi.ini.^ certieoatc as required by section 26, shall 
ed pleader, failing to be liable, by order of the Court, Authority, or 
delirer certificate. officer to which or to whom, or according to 

whose orders, the delivery should be made, to a fine not exceeding 
two bundered rupees, and, in default of payment, to imprisonment in 
the civil jail for a term which may extend to three mouths. 

34* Any pleader, mnkhtar, or revenue-agent who, under the pro- 
, . visions of this Act, has been suspended or dis* 

•d practitioner praotiiiog missed, and who, during such suspension or 
dpnng.iuspeoiion or after. dismissal, practises as a pleader, 

diamiual. mnkhtar, or , revenue-agent in any Court or 

revenue-office, shall be liable^ by order of such Court or the officer at 
the head of such office, to a fine uot exceeding five hundred rupees, 
and, in default of payment, to imprisonment iu the civil jail for a term 
which may extend to six mouths. 

35. Every order under seotioo 82, 38, or 84, shall be subject to 
• revision by the High Court where the order 
Befiiion of floes. passed by a subordinate Court, aud 

by the Chief CootroUipg Revenue Aotbority where the order has been 
passed by an officer sa^rdtante to sqoh AutbtUty. 

Penalty for r.erivfaR or 88- WSoeVep QMUnitS any of the fol- 

gi?iDg oommissioo. lowing offenOOS 

(a) Bolioita or receives from any legal practitioner any gratification 
in consideration of proonring or having procnred bis employment in 
any legal bnsineM ; 
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(i) retains any gratifioatioa oat of remaoeration paid or delivered > 
or agreed to be paid or delivered^ to any legal practitioner for anoli 
employment ; 

(c) being a legal prac&itioner, tenders, gives, or oonsents to tbe 
retention of, any gratification for proonriug or having proonred the 
employment in any legal business of himself or any other legal praO** 
titioner, 

shall bo pnnished with simple imprisonment for a term which may 
extend to six mouths, or with fine which may extend to five hnhdred 
rupees, or with both. _ 

OHAPTEB VIII. 

L Miscellanxous. 

m 37« To facilitate the ascertainment of the qualifications men- 
P Local GoTornmant to ap- tioned in sections 6 and 17 respectively, the 
Mpoint ezaminera. Local Government shall, from time to time, 

Ifappoiiit persons to be examiners for the parpoaes aforesaid, and may, 
Sfrom time to time, make regnlations for condnoting such examinations. 
I 36* Except as provided by sections 4, 5, 16, 27, 82, and 86, 

Exemption of High Oonrt VOCateS, Vakila, ’ 

. prHotitioDcrs from oartaia and attorneys admitted and enrolled by any 

: High Court under the Letters Patent by which 

I such Coart is constituted, or to mnkhtars practising in such Court, 

i or to advocates enrolled under section 41 of this AoC^^ 

39. When any person who holds a certificate as a mnkhtar under 
section 7, and a oertifioate as a revenne-agent 
of ® ep^Xw^ng mukhtar Section 18, IS Bospended or dismissed iu 

and repeoaa-agaai’B oarti- one of suoh capacities, he shall be deemed to 
be suspended or dismissed, as the case may 
be, also in the other. 

be Notwithstanding anything herein- 

anapended or dismisaad before contained, DO pleader, mukhtar, or re- 
witfaont being beard. venue-agent, shall be enepended or dismieeed 

: nnder this Act, unless he has been allowed an opportunity of defending 
[himself before the Anthority snspending or diemiseing him. 

Note— See I. L. B., 15 Cal. 152, noted under eeo. 14. 

41. (1) A High Conrt not establiebed by Boyal Charter may, 

Power for certain High fro® t*®® “> ‘^>®®. ppevioue eanotion 

Courts to enrol advocbtes. of the Local Government, make rules as to tbe 

qualifications and admission of proper persons to be advocates of the 
Court, and, subject to such rules, may enrol such and so many advocates 
as it thinks fit. . 

• Tho words quoted bare been snbstituted for the words *'bj the Chief Ohnia«f 
the PsDjsb’’ by Act IX. of 1884, sec. 7. 


Pleaders, Ac., not to be 
fuspended or dismissed 
without being beard. 
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(2) Brnjr «0 enrolled shall be mtitied to appear for th 

<iiiiton of the Uuurr** and io plead pr to sot* or to plead and acr^ foi 
those aoitorsi according as the Ooart may by its rales deierinin: 
and sobjeoc to tb^se rides* 

(3) The High Court may dismiss any advocate so enrolled or aaa 
pend him from iMrsciitse* 

(4) Provided that an advocate shall not be dismissed or suspend 
ad noder ibis seotioo nnless he has been allowed an opportanity c 
defsndiDg himself before the High Conrt which enrolled him, and 
except io the case of the Chief Court of the Panjab, nnless the orde 
of the High Court disiuissing or anspendiug him has been confirme 
by the Local Qovernment.* 

42* Act I. of 1>^46 {for amending the law regarding the appointmer 
Bepesl of Aete I.of iS48 and remuneration of pleaders in the Courts : 
aad XX.'Sf 18SI. East India Company) and Act XX. of 18*j 

amend ties taw relating to pleaders in the Courts of the East Indi 
Company) are repealed.f 

PIB8T SCHEDULE. 

EmACTIIKNTS liErEALKD. 

{See section 2.) 


Number and date 
of Bnaotmenta. 



Extant of repeal 


AetZXef 1865 ITo amend the law relating to Tbe whole. 
Pleaders and Mukhtars. 

Act XXIZ of 1865. To amend the Ploadors, Makbtars So much as has i 
and Beveuue-agi DIB Act, 1865, been repealed. 

^Aak IX of 1866... To extend to the Sadr Court of the The whole. 

North-Western Provinces cer- 
tain proviKityiiR of the Pleaders, 

Uakhtars, ntid Revenue ueonts 
Act, 1865, and of Act No. XXIX 
of 1865. 

Act IV oll876..^ To authorize Reronne-agenta to The whole. 


practise in certain suits in the 
Mnnsit'S Courts of ihe Lower 
.Provinces of Bengal. 


.Aoi XVTI of 1877 iTho Panjab Courts Act, 1877. 


Sections 42, 43, 
snd 


•Ao. 41 has bwm subtt.itut**d by Act of 1884, 8«fC. 8, for th« one 
Aid. ^tAa^Aftiias biisa added by Act IX. of seo..8. 
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SECOND SCHEDULE. 

Value of Stamps for Certificates# 

(See section 25J) 

I. 

For a certificate authorizing the holder to practise as a pleader — 

(a) In the High Court and any subordinate Court-— rupees fifty : 

(h) In any Court of Small Causes in a Presidency-town— rupese 
wenty-fire : 

(c) In all other subordinate Courts — rupees twenty-five : 

(dj In the Courts of Subordinate Judges, Munsifs, Assistant Com- 
lissioners, Eztra Assistant Commissioners, and Tahsildars, in Courts of 
Imall Causes outside the Presidency-towns, and in all Criminal Courts 
ubordinate to the High Court— rupees fifteen : 

(s) In the Courts of Munsifs and any Civil or Criminal Court of first 
nstanoe not hereinbefore specifically mentioned — rupees five. 

II. 

For a certificate authorizing the holder to practise as a mukhtar — 

( / ) In the High Court and any subordinate Court — rupees twenty- 

ive : 

(g) In any Court of Small Causes in a Presidency-town— rupees 
jfteeu : 

(h) In all other subordinate Courts — rupees fifteen : 

(t) In the Courts of Subordinate Judges, Munsifs, Assistant Com- 
nissioners. Extra Assistant Commissioners, and Tahsildars, in Courts of 
Small Causes outside the Presidency-towns, and in all Criminal Courts 
ubordinate to the High Court — rupees ten : 

(j) In the Courts of Munsifs and any Civil or Criminal Court of first 
instance not hereinbefore specifically mentioned — rupees five. 

III. 

For a certificate authorizing the holder to practise as a revenue - 
agent — 

(k) In the office of the Chief Controlling Revenue Authority and in 
any Revenue-office subordinate to such Authority — rupees fifteen : 

(Z) In the office of a Commissioner and in any Revenne-office subor- 
dinate to a Commissioner — rupees ten ; 

(m) In the office of a Collector and in any Revenue-office subordinate 
jO a Collector — ^rupees five. 


HIGH COURT RULES ON LEGAL PRACTITIONER'S ACT# 

The following Bules^ made by the High Court of Judicature at Madras^ under 
Sections fi, 7, 8 and 27 of Act XVIII of 187B^ in supersession of M 
previous Buies on the subject^ shall take efect from the l^h day gfuereh^ 
1892. 

Prelimikart. 

. 1. Pleadership Certificates will not be grmted to persoae other than 

those duly qualified under these Rules, except in the case of those persons 

fT nn 
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qnalified under the old Buies whose names have been already registered 
for the issne of snoh certificates. 

2. The right to practise in the Presidency Court of Small Canses is 
confined to the Pleaders at present duly enrolled therein and to Advocates, 
Vakils and Attorneys of the High Court. 

Classes or Pleaders. 

3. Pleaders in the Courts subordinate to the High Court shall be 
classed as — 

(a.) Pleaders of the First Grade. 

(5.) Pleaders of the Second Grade. 

4. Pleaders of the First Grade shall be entitled to appear, plead and 
aot in all the Civil and the Criminal Courts of the Districts in which their 
certificates authorize them to practise, as also in the Presidency Magis- 
trates* Courts, provided they have been enrolled therein. 

5. Pleaders of the Second Grade shall be entitled to appear, plead and 
aot in any District Munsif’s Court in which they are enrolled and in the 
Court of any District or Subordinate Judge, exercising the powers of a 
Court of Small Causes under Section 28 of the Madras Civil Courts Act, 
1873, in which they are enrolled. 

Pleaders of the Second Grade shall also be entitled to appear, plead 
and aot in any Court of Criminal Jurisdiction in the District in whiob they 
are enrolled, other than the Sessions Court of the Division. 

Qualifications op Pleaders. 

6. The following persons may be admitted as Pleaders of the First 
Grade 

Ist. Any person who shall have obtained the Degree of Bachelor of 
Laws of one of the Universities of Madras, Calcutta, Bombay, or Allahabad,, 
provided that bis application for admission as a Pleader be made withiir 
one year ft'om the time of his obtaining such degree or within such further 
time as the High Court shall for any special reason allow. 

2nd, Any person who shall produce a certificate from the Examin* 
ation Board that he has passed, within one year, the examination prescribed 
from time to time by the High Court for the First Grade Pleadership' 
Examination. 

7. The following persons may be admitted as Pleaders of the Second 
Grade 

Any person who shall produce a c^rtifioate from the Examination Board 
that be has passed, within one year, the examination presoribed from time 
to time by the High Court for the Second Grade Pleadership Examination. 

8. Candidates for a Pleadership of either grade shall, until further 
orders of the Court, be examined in the following branohea of the law iik 
force in British In^a. 

JVb. Buhfecta* JtegulatioM, JBnaetmenis and Text-hooki, 

! Ai t VIII of 1865. 

ftogalatioTiA XXV and XXVI of 1802 and 
IV of 1822. 

Aot II of 1864 and Act III of 1884. 
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Vb. Subject, 


2, Law of Transfer of Pro- 
periy and Basements. 


Regulation^ Rnactmente and Text^hooks, 

/ Acts lY of ]8H2 and III of 1885, and the 
Common taiy thereon by Shephard and 
Brown. 

Act Y of 1882, and Miohell’s Law of Ease* 
i ments and Licenses in India. 


3 . 

4 . 


Civil Prooednre and 
Law of Limitation 


'^1 


Criminal Procedure and \ 
Medical Jnrisprn* < 
dence / 


Act XIY of 1882 and all the amending 
Acts. 

Act XY of 1877 and all the amending Aots ; 
Mitt a^a Commentary thereon. 

Act X of 1882 and all the amending Acts. 
Lyon*s Medical Jnrisprndenoe or Gribble’s 
Outlines of Medical Jarisprndence or any 
other Standard work. 


5. 


6 . 


7. 


8 . 


9. 


Indian Penal Code 

Law of Evidence 
Hindu Law 



Act XLY of 1860 and all the amending 
Acts. 

Acts I of 1872 and III of 1887, and Cun- 
ningham’s Commentary thereon. 


... Mayne’s Hindu Law. 


S ActIXof 1872 and lY of 1886; and Acta 
XXVI of 1881 and II of 1885, and Com* 
mentary thereon by Cnnningham and 
Shephard. 


Law of Trusts. ... Act II of 1882, and Agnew on Trusts. 


10. Law of Torts ... 


( Pollock on Torts and Alexander’s Case Law 
i of Torts. 


9. To qualify for a Pleadersbip of the First Grade a candidate is re- 
quired to obtain not less than half the marks assigned by the Examination 
Board to each of the subjects Nos. 3, 4, and 5, not less than one third of 
the marks assigned by the Board to each of the subjects Nos. 6 and 7, and 
not less than half the aggregate marks assigned by the Board to the sub- 
jeots of Examination. 

To qualify for a Pleadership of the Second Grade a candidate is re- 
quired to obtain not less than one third of the marks assigned by the Ex- 
amination Board to each of the 8obj»>cts Nos. 3, 4 and 5, not less than one 
fourth of the marks assignoil by the B lard to each of the subjects Nos. 6 
and 7, and not less than one third of the aggregate marks assigned by the 
Board to the subjects of examination. 

Any candidate, who on examination, fails to obtain the minimnm of 
marks prescribed for qualification in the First Grade, will, if he obtains 
the minimum of marks prescribed for qualification in the Second Grade, 
be considered to have qualified for a Pleadership of the Second Grade. 

10. The examination of the candidates of both Grades in all subjects 
shall be condnoted in the English language only. 


11, Persons possessed of the following qualifications shall be entit. 
led to present themselves for the Pleadership Examination of the First 
Grade. 
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Any person prodnoing certificate of having paeeed tb^ First* Ezami* 
nation in Arte of the Universities of Madras, Galontta, Bombay or Allaha- 
bad, or the First Pnblio Examination before Moderators at Oxford, or the 
Previons Examination at Cambridge, or the Preliminary Examination in 
Arts of one of the Irish or Scotch Universities, or the Matricnlation Ezami* 
nation at the University of London, or certificate of having passed some 
other pnblio examination which shall be certified by two Judges of the 
High Court as being in their opinion equivalent to one or other of the 
abovementioned Examinations. 

At the Examination to be held in the year 1894 and at subsequent 
Examinations no person will be admitted as a candidate for the First 
Grade Pleadership Examination unless he shall produce together with the 
other certificates required by Buie 11 a certificate of having attended a 
full course of Lectures at the Madras Law College. 

After the Pleadership Examination to be held in the year 1894,| 
no person will be entitled to appear for the First Grade Pleadership Ex-” 
amination unless he shall have obtained the degree of Bachelor of Arts ofj 
one of the British Indian Univesities or shall have passed such exami 
nation at one of the English, Irish or Scotch Universities as may hereafteil 
be declared to entitle him to admission to the Pleadership Examination of] 
the First Grade. 

12. Persons possessed of the following qualifications shall be entitled 
to present themselves for the Pleadership Examination of the Second 
Grade:- 

(a) Persons who are qualified under a previous Buie to present them- 
selves for the Pleadership Examination of the First Grade. 

(b) Any person producing a certificate of having passed the Matricu- 
lation Examination of any British Indian University or the Madras Upper 
Secondary Examination or any Pnblio Examination in the Bengal or ]^m- 
bay Presidency which shall be accepted by two Judges of the Court as be- 
ing in their opinion equivalent to the Upper Secondary Examination. 

Note * — After the Pleadership Examination to be held in the year 1894, 
the words *Tirst Examination in Arts of one of the British Indian Univer- 
sities or other Examination which may hereafter be declared equivalent 
thereto” will be substituted for ** Matriculation Examination of any British 
Indian University.” 

(o) Any person producing a certificate of having passed the Middle 
School Examination in the First Class, the late General Test Examination, 
English or Anglo- Vernacular Branch, or any Pnblio Examination in the 
Bengal or Bombay Presidency, which shall be accepted by two Judges 
of the High Court as being in their opinion equivalent to the Middle 
School Examination, First Class. 

Note , — ^After the Pleadership Examination to be held in the year 1894, 
this clause will be rescinded. 

13. Applicants for examination for either Grade of Pleaderships 
must satisfy the Examination Board that they are of good moral conduct 
and must be above 20 years of age. 

Exauinationb. 

14. Every candidate for the Pleadership Examfuatton Ahall, on or 
before the 15th day of November, apply to the Examination Board for 
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leaTe to {^resent himself at tbe ensuing Examination ; and he shall Mta- 
bliah to their satisfaction that he possesses the qualifications prescribed 
for such candidates. 

But candidates for the First Grade Pleadership Examination in 1894 
and subsequent years will be allowed time up to the 10th December preoed* 
ing to produce the certificate of attendance at the Law College. Suoh eer* 
tifioate, if not filed with the application^ should be sent direct to the Deputy 
Registrar, High Court, Appellate Side. 

15. Such application for the Pleadership is not to be transmitted to 
the Board direct, but it is to be filed on or before the 15th day of Novem- 
ber in the Court of the District Judge within whose jurisdiction the candi- 
date resides or is employed, and, in the ease of candidates residing or 
employed within the limits of the Original Jurisdiction of the High 
-j^urt, in the Office of the Deputy Registrar of the High Court, Appellate 
%ide. In the case of candidates residing in foreign territory, the ap- 
plication should be forwarded direct to the Deputy Registrar of the High 
Court, Appellate Side, aooompanied by a Treasury Receipt for the payment 
of the admission fee into any Treasury authorized to receive fees froa« 
candidates for the University or Special Test Examination in the Madras* 
Presidency. The applicant should also state at what centre he desires to* 
be examined. The application must be accompanied hy the neoessary do- 
cuments and papers in original with the receipt of the Officer in charge 
of Government Treasury for the full fee for the examination, required by 
gjBeotion 24 of the Rules. 

The Judge or Deputy Registrar, as the case may be, shall thereupon 
'satisfy hitaself as to the validity of the certificate of character presented 
by the candidate, and as to the identity of the candidate ; and be shall, on 
or before the Ist day of December, transmit to the Examination Board all 
snob application with the documents acoompanying, together with a list of 
the applications and annexures, and with his opinion in each case as to ths 
sufficiency of the testimonials produced, and any other information which 
he may think it needful in any case to communicate. 

16. The Board shall thereupon take the ease of esu)h candidate, with the 
report of the District Jndge or Deputy Registrar, into their consideration, 
and shall determine whether or not the candidate is possessed of the ne- 
cessary qualifications. If the candidate is found qualified, the Examination 
Board shall cause his name, the name of his father, bis age, place of resi- 
dence, and other needful particulars, to be entered in a Register of persona 
permitted to appear at the Examination. 

17. An extract from the Register shall be forwarded to the Distriot 
Judg^ or Deputy Registrar, with a declaration that the candidate is per- 
mitted to appear at the next ensuing examination at- -"—— for delivery to 
him. The J udge or Deputy Registrar shall cause a notice of his having re- 
ceived suoh extracts to be posted on a notice-board in the Court House, and 
shall deliver them to the candidate on application. And it shall be the duty 
ol the candidate on the day fixed for the examination to produce suoh es- 
traot, when called upon, to the Officer appointed by Government to preside 
and superintend at the Examination. 

The District Judge, in carrying out this Buie, shall conform to suoh 
instrnotions as he may receive from the Examination Board through their 
President or Secretary. 
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Admission. 

18* ^ Any person, who shall have qualified under these Bales, and wh<r 
shall desire to be admitted to practise, shall pay into the Gorernment Treat** 
eary of the District in which he shall intend ordinarily to practise, the* 
admission fee prescribed, and shall, on presentation of the certificate of 
the Examination Board or o£ his diploma, of the receipt for the said feSr 
and of a stamp paper* of the necessary valoe for his first certificate of 
practice, be entitled to apply to the High Court for admission, stating in 
what Court he desires to practise with reference to Part I of the Se^nd 
^Schedule of Act XYIIl of 1879. 

19. The application, together with the certificate or diploma, the re*' 
>oeipt, and the stamp paper required by Rule 18, shall be presented to the 
Judge of the District in which the applicant intends ordinarily to practise, 
and shall be forwarded by the Judge to the Registrar of the High Court, 
with such remarks as he may think fit to make thereon. The name of th^ 
applicant and his place of abode, together with his father’s name and place 
of abode, shall be affixed in some conspiouons place in the Court-house of 
the iindge to whom the application is sent, and also in the High Court at 
least six weeks before the applicant is admitted to practise. 

20. The High Court may call for evidence of the respectability of the 
applicant, in any case in which it may be deemed necessary. 

Cbbtificatbs. 

21. Upon the applicant being admitted by the High Court, the Regis- 
trar of the High Court shall cause his name to be entered in the proper 
register, and shall issue to him a certificate as required by Section 7 of Aot 
XViri of 1879, authorizing him to practise, up to the end of the calendar 
year, in the Courts specified therein. 

Provided that, 

(а) , in no oei tificate issued to a Pleader of the First Grade shall 

Courts in more than three adjacent Districts be specified and 

(б) . in no certificate issued to a Pleader of the , Second Grade shall 

CoQi'ts in more than one District be specified. 

On the renewal of certificates, except with the special sanction of the 
High Court, those Districts and Courts only shall be entered which were 
entered in the certificate in the preceding year subject to the foregoing 
provisos. 

22. The certificate shall bear the number assigned to it in the Re- 
gister, and shall be signed by the Registrar and forwarded to the District 
Judge to be delivered to the applicant. 

The certificate shall be taken to authorize enrolment in the Conrts speoi- 
fied therein. The bolder can take it to any Court therein mentioned, and 
may, with the approval of the presiding Judge, be enrolled in such Court. 
The approval shonld not be withheld, unless the Judge is aware of oironra- 
etanoes which in his judgment affect the professional character of the ap- 
plicant ; and in any case in which enrolment is refused, the fact and the rea- 
sons for it should be oommunioated forthwith to the High Court. 

23. Any pleader who may apply for the renewal of his certificate un- 
der sec. 7, Act XVIII of 1879, unless he has been ordinarily practising \ 
in the Court of the District Judge authorized to renew certificates, shall, 
with his application, file a certificate of character from the Judge presiding 

• Under the General Stamp Aot [G. 0., 18th August 1864, No. 2061, and H. C. 

Circular, 24th February 1886, Ko. 558]. 
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in the Court in which the applicant ordinarily practises. The Mnnsif or 
Subordinate Judge may forward the application foi a renewed certificate 
to the District Judge. Before the applicant can be refused a renewal of 
(bis oertificate, it must be ahown, lat — That he has been guilty of profes- 
^onal misconduct ; or 2ud— That he has committed a criminal offence. 

* p.». 

f 24. The fees payable previous to examination and on application for 
^enrolment, shall be as follows : — 

Ist Grade 2nd Grade 


Pleadership. 

For examination ... Rs. 85 
For admission ... „ 7 

PfiNALTlRS. 


Pleadership. 
Rs. 35 


i 25. If any person, having passed the examination entitling him to be 
Mmitted and enrolled as a Pleader, shall fail to apply for such admission 
^nd enrolment for a period of one year from the time of passing the ex- 
ismination, ho shall not be admitted and enrolled, except by special order 
^ the High Court. 

26. If any person, having obtained a certificate, shall fail to renew it 
for a period of two years, ho shall not be entitled to have it renewed, with- 
out the orders of the High Court. 


27. If any person shall hold any appointment nnder Government, or 
3ha11 carry on any trade or other business, at tbo time of his application 
for admission as a Pleader, he shall state the fact in his application for ad- 
misaioD, and the High Court may refuse to admit such person, or pass snoh 
orders thereon as it thinks proper. Save on the conditions mentioned here- 
under, the High Court will not grant Pleadership certificates to persons* 
/.olding Judicial or other office under Government — 

(1) The applicant must be prepared to resign his appointment w 
of hu Pl^dership certifioate, 

! (2) The applicant must obtain leave of absence from his official superior 

with the object of practising as a Pleader. In this case, the certificate is 
^Taoted only on condition of its being returned for cancellation should tho 
applicant revert to his appointment under Government. 

28. If any person, having been admitted as a Pleader, aooepts anj 
ppointment nnder Ooveroment, or enters into any trade or other bnisness, 

yr aooepts employraeNt as a Law Agent other than a Pleader, Muktar or 
kjgent certified nnder Act XVIIJ of 1879 and these rules, he shall give 
mmediate notice thereof to the High Court, who may thereupon suspend 
noh Pleader from practice or pass such orders as the said Court majr 
hink fit. 

Provided that when a Pleader is appointed by or under the authority of 
ihe High Court to the office of District MunsiL whether temporarily or per- 
uanently, it shall nor. be neoess iry to give tb Jiiotice prescribed in the first 
tart of this Rule ; but no Pleader while employ eH as Distrint Mnnsif shall 
e permitted to practise or do any busiuess as a Pleader before gny Court. 

29. Any wilful violation of any of the above Bales shall snbjeot a 
leader to saspension or dismissal. 
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Fm payable in resp^ of an advereary's Advocate^ Vahiif Attorn^ or 
Fleadert on the Appellate Side of the High Court and in Subordu 
nate Courte^ under Section 37^ Act XVIII of 1679» 

30. Save by special leave of tbe Court, and except in tbe case of as 
Advocate, Vakil, Attorney or Pleader appearing on behalf of Government, 
no fee shall in any case be entered as recoverable in a decree or order 
except on production of a certificate from the Advocate, Vakil, Attorney 
or Plbader that he has received-snob fee. 

SI. In suits, or in appeals from original or appellate decrees in suits, 
for money, effects, or other personal property, or for land or other. immove- 
able property of any description, fees shall be payable on tbe following 

scale 

(a) When such suits or appeals are decided on the merits after contest, 
or are compromised subsequent to tbe settlement of issues and 
after a partial or complete trail but before delivery of judgment, 
or where such appeals are decided ex parte, 

(i) If the amount or value of the claim shall not exceed Bs. 5,000, 

5 per cent. 

(ii) If the amount or value shall exceed Bs. 5,000, and shall not 

exce ed Bs. 20,000, on Bs. 5,000 as above,and on the remainder, 

2 per cent. 

(iii) If the amount or value shall exceed Bs. 20,000, and shall not 

exceed Bs. 50,000, on Bs. 20,000, as above, and on the re- 
mainder 1 per cent. 

(iv) If the amount or value shall exceed Bs. 50,000, and shall not 

exceed Bs. 80,000, on Bs. 50,000 as above, and on the re- 
mainder, I per cent. 

(v) If the amount or value shall exceed Bs. 80,000, Bs. 1,000. 

(b.) When such suits are decided ex^parte, or when such suits or ap- 
peals are decided on confession of judgment, or are dismissed for 
default after all the requisite pleadings have been filed or are 
compromised after the settlement of issues but before trail. 

(i) If the amount or value of the claim shall not exceed Bs. 5,000, 

not exceeding 2^ per cent. i 

(ii) If the amount or value shall exceed Bs. 5,000, and shall not ex- 

ceed Bs, 20,000, on Bs. 5,000 as above, and on the remainder, 
not exceeding 1 per cent. 

(iii) If the amount or value sbali exceed Bs. 20,(X)0, and shall 
not exceed Bs. 50,000, on Bs. 20,000 as above, and on the 
remaioder, not exceeding | per cent. 

(iv) If the amount or value shall exceed Bs. 50,000, and shall . 
Mt exceed Bs. 80,000, on Rs. 50,000 as above, and on the re- 
mainder, not exceeding ^ per cent. 

(v) II the amount qf falue shall exceed Bs. 80,000, not exceeding* 

Be. 500i 

82. ‘fit wits or appeals, withdrawn or compromised, (a) before any 
defence is pat in, (6) before the setttemeut of issues but after defence ia 
put in, oadSsmtraed for default without a determination on the merits of 
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the eftie btCcm all the requidie pleadings have been filed in Cenrii an^ in 
appeals from orders, re-hearing on review and oilier misoellaneons ca ses, 
inolnding proceedings in ezeoniion of decree, fees shall be pajaUe on the 
following scale 

(ij If the amount or value of the olaim shall not ezoeed Be. 

H per cent. 

(ii) If the amount or value shall exceed Bs« 5,000, and shall not 
exceed Be. 20,000, on Be. 5,000 as above, and on the remainder, 
i per cent. 

(iiij If the amount or value shall exceed Bs. 20,000, and rimll not 
exceed Bs« 50,000, on Be. 20,000 as above and on the re* 
mainder, i per cent. 

(iv) If the amount or value shall exceed Bs. 50,000, and shall not 

exceed Be. 80,000, on Bs. 50,000 as above a^ on the re* 
mainder, j per cent. 

(v) If the amount or value shall exceed Bs. 80,000, Bs. 250. 

(vi) In applications for execution of decrees, the fee shall be 

oalcnlated on the amount realised by the application. 

(vii.) In all misoellaneons applications after decree which are 
decided on the merits after contest, except such as have 
been hereinbefore spmally provided for, a reasonable fee,' 
not in any case exceeding Wt. 20 in the High Court, or Bs. 
10 in aCourt Subordinate to the High Coni^ shall be allowed. 

S3. The words ** the amount or value of the claim*' in Buies 81 and 82 
^toean the value as set forth in the Plaint or Memorandum of Appeal, and, 
^here Court Fees are payable ad vaiorem, the value on which such Court 
PFees are paid. 

34h Fractions of a Bupee in the amount or value of a claim are to be 
^mjected in calculating the fee payable thereupon. 

35. In oases in which the subject-matter of the claim does not admit 
^of valuation, the Court, or, in the Case of the High Court, the Taxing 
lOffioer, shall fix a reasonable fee, regard being had to the time occupied in 
[ the preparation and bearing of the case and the nature of the questions 
|raisM therein, 

36. If several defendants or respondents, who have a jrint or comBien 
Interest, succeed upon a joint defence, or npon separate defences snbstaa* 

‘rilv the same, not more than one fee shall be allowed, nnless the Court 
ll otherwise order for a reason which shall be recorded in the indgment. 
b only one fee be allowed, the Court shall direct to which of the defendants 
or respondents it shafl be paid, or shall apportion it among the several de- 
fisndants or respondents in such manner as the Conrt shall think fit. 

37. If several defendants or respondents, who have separate interests, 
set up separate and distinct defences and succe^ thereon, a fee for one legal 
practitioner for each of the defendants or resj^ndents who shall appear 

a separate legal practitioner may be allowed in respect of his separate in- 
terest. Such fee, if allowed, shall be oalcnlated with reference to the vako 
of the separate interest of such defendant, or respondent, in the manner 
hereinbefore prescribed. 

88. For each fee allowed under t^ two Ihet preoediiy Bideii the 

value of the stamp on one Valmlatnanm ody shaU be awMdwiaoNle. 

II 81 
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39. Except %hera an ad^nrnment. is ma4e wiUi the ooneeni of all 
parties^ or where from inenffioiencj of noUoe, a party has not had reaeonaUe 
time to prepare himself for trial, or where the adjoumment is necessitated 
hy a cause beyond the control of the party, an adjoumment should not be 
granted save on the condition that the party applying pay all the costs of 
the day, inolnding a reasonable lee to the legal practitioner engaged by hia 
adversary. In a District Mnnsif’s Court, a sum not exceeding Bs. 5, and 
in a 'Subordinate Judge’s Court and a District Court, a sum not exceeding 

10, shall be deemed to be a reasonable fee within the meaning of this 
Buie. 

40. The fee allowed on the percentage scale for prosecuting or defend* 
ingasuitis intended to cover all proceedings npto decree; and where a 
suit is remitted for re-hearing and disposal or for a finding on issues, the 
proceedings on such order must be regarded as a further proceeding in the 
trial of the suit, and no further fee can be allowed in respect of snoh pro* 
oeedings. 

Pbisidinot Skall Causs OomET. 

41. Where costs are awarded by the Court, and where the certificate 
prescribed in para 30 of these Bnles has been obtained, the fees payable in 
respect of an adversary’s Advocate or Attorney in the Presidency Court of 
Small Causes, shall be as follows : — 

(a.) In suits not mLoeeding Bs. 500 in value— 

In respect of an Advocate, a fee not exceeding ...Bs. 30 
In respect of an Attorney, a fee not exceeding ... „ 25 

(5.) In suits exceeding Bs. 500 but not exceeding Bs. 1,000— 

In respect of an Advocate, a fee not exoe^ing ... „ 85 

In respect of an Attorney, a fee not exceeding ^ „ 51 

(e.) In suits exceeding Bs. 1,000 — 

In respect of an Advocate, a lee not exceeding ... lOD 

In respect of an Attorney, a fee not exceeding ... „ 60 

42. The following soale of Pleader’s fees shall ordinarily be ob* 
■erred 

ScALi or Pliadsbs’ Fsxs. 

In suits not exceeding Bs. 10 in value, a fee not ex- 


oeeding Bnpee 

..1 

a*. 



1 

In suits exceeding Bs. 10 and not exceeding Bupees 

20 ItapeM 8 

ff 

20 

17 

50 

>1 

4 

ff 

50 

»» 

100 

ff 

7 

ff 

100 

*7 

200 

17 
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200 
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»> .. 

SOO 

71 
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300 

>1 

400 

t» 

20 

H 

400 

>1 

500 

77 

23 

i» 

500 

It 

700 

77 

80 

n 

700 

H 

800 

77 

35 


800 

11 

1,000 

77 

40 


In suits smsedinsr Bupees 1,000 in valne, Rupees 2 for every 100 
or fraction of Bdpees 100 in exoess of Bupees 1,000. 

X Fees sball be fixed attheterminaiion of asnit, and, except as here- 

inafter AauAaiouod (Buie 44), shalllbe in lull of all trouble and attendoncci 
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bettowad, bnt exolttsiire of mt oompenntion wbiob may te «anW under 
fiiMrtjnq 42 of Aot IS of 1850, or uodor Seotion IS «f Aot I of 1575. 

44. Bxoepfe where en edjonmnenl ia made with tiie eoBMutof ell iw* 
ties, or where from ineafiBoienoy of notioe, a party haa not had reaaonable 
time to prepare himaelf for trial, or where the adjournment ia neeeasitatM 
by a oanae beyond the control of the party, an adjournment should not be 
Upranted save on the oondition that the party applying pay all the costs of 
the day including a reasonable fee, not ezoeeding Bs* 10, to the legal prao- 
titicmer engaged by his adversary. 

45. Except by special leave of the Goart, fees shall not be allowed in 
cases entered as compromised, or in any case where the defendant, tnfee- 
days before the day of hearing, haa intimated to the Conrt his intention not 
to contest the plaintiff’s demand. In oases decided e» piurte^ or when tbs' 
defendant confesses judgment, or where a number of suits by the same 
plaintiff are summarily disposed of in snooeasion, the Conrt will exercise 
its discretion in granting fees. 

46. In respect of claims and proceedings under the Distress AcfT (I of 
1875) and other miscellaneona proceeding, the Conrt may order for an Ad- 
vocate, Attorney or Pleader, snoh fee as it thinks fit, provided that it will 

[ordinarily be gnided by the scales oontained in thes^ rules, and that the 
I highest rate of fee allowed is in no case exceeded. 

47. For the purpose of determining the fee to be allowed in suits for 
jeotment, the amount of one year’s rent, and in other suits or proceedinga 
Se amount of debtor damage claimed, or value of the property in dispute, 
lall be taken to be the value of the suit. 

48. Fees shall not be allowed in any case unless by order of ihe Judge 
Imd he shall determine and certify in e^h case what fee or fees shaU .oe 
wowed, and by whom they shall be paid,. 

I 49. 'Tleader” includes every legal practitioner entitled to practise be- 
|fere a Judge, not bmng an Advocate or Attorney. 

Mofubsii. Shall Causx Courts. 

50. In suits under Aot XI of 1865 (Mofnssil Small Cause Courts’ 
Aot) no fees shall be allowed between party and party unless the Judge 
shall certify, at the time of the trial, that the case was a proper one for the 
employment of a regularly authorize Pleader. When allowed. Supers 5 
may be the fee recoverable by the party employing such Pleader, and na 
fee shall be allowed for the assistance of any oUier person. If au Advocate,,^ 
■^-^-noted an Attorn^, or if a Vakil of the High Court shall ap- 

the fees as aforesaid shall be Rupees 15 and Bupees 10 respectively, 
oases where the Judge certifies as above. 

51. Where a pleader is employed merely to obtain execution of a de- 
ieree, one Rupee shall be allowed as costs for that purpose in claims below 
Rupees 100, and two Bupees in claims above that amount. In case of a 
second or other further application to obtain execution of a decree, the fee 
to be allowed shall be one-fourth of the fee allowable on the first applica-. 
tion. 

Gxnsbal. 

52. Legal Practitioners may, whether hi Civil or Criminal eanet, - 
drees the Court in English, either with the consent of the Court and ^both 
parties, or without snob coimnt where due provision is made biy the English, 
speaker for the interpretation, if necessary, of what be says into the laagan 
pge of the Court. 
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FoBMt or CrannoiTM. 

58> Tho oortifioatw ani memd ecrtifloatw to b« imad to Phadars 
aadar tha Lagal Praatitiaoafa’ Aoi« 1879,aliall bain tha following forma i— 


L 

ACT XVin of 1879. 

ClaoM (eX Part I, Sobadnla II. 

Panaantto tha Lagal PraotitionarB' Aot, 1879, I haraby oartify that 
, aon of , baa baen admitted a Pleadar of tha Firat 

Gra^a, and ia aatboriaad to appear, plead and aot in tha piatriot Court of; 

and in all Oonrta of Ciril Jnriadiotion anbordinata to anob Die* 
triot Court and in all Conrta of Criminal Jnriadiotion in tha aaid Diatriot 
of • np to tha and of tha onrrent Calendar year. 

Oiran under mj hand and tha aeal of tha Conti, thia day of 


II. 

ACT XVm of 1879. 

Clanaa (d). Part I, Sobadnla II. 

PannaattothaL^lPraotitionera* Aet, 1879, I hereby aerttfy that 
, aon of , has been admitted a Pleader of the 

Saoond Orade, and ia aantheriaed to appear, plead and aot in the Diatriot. 
HnnaiPa Court of in the Diatriot of 

and on the Small Canaa Sidea of the Diatriot and Snbordinato Jndgea’ Conrta 
in the aaid Diatriot of and in all Oonrta of Criminal 



Giran nndar my hand and tha aaal of the Conrt, thia day of 


III. 

Aot XVm of 1879. 

Clanaa (b), Part I, Sobadnla II. 

Paranant to tha Legal PiaotitionerB’ Aot, 1879, I barely oartify that 
V , aon of , baa bean admitted a Pleader, and 

to aatboriaad to appear, plead and aot in the Preeidenoy Conrt of Small 
Oanaaa, Madraa, np to tha end of tha onrrent Calendar year. 

Giran nndar my band and tha aeal of tha Conrt, thia day of 


IV. 

Aet XVIII of 1879. 

Calnae (e). Part I, Sobadnla 11. 

Pnianant to the Lagal Praotitionera’ Aot, 1879, 1 bare^ oartify that 
, aon of , baa bean admitted a PleBdm',«idia 

aatboriaad to anpear, plead and aet ia the PraaidaBoy Magiatratea’ Oonrta, 
Madraa, np to the ana of the emrent Calendar year. 

Gim nndar my hand and tha aaal of tha Court, thia 


day of 
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V. 

ACT XYIII of 1879. 

Clanse (d), Ptai I, Sohednle II. 

The Ceiiifioaia issued under the sifrufttiire of on the 

daj of to y son of y e Pleeder of the ^ Firsh 

imdey hevioff been osnoelled end retained by me, this renewed Certifioate 
issnedy authorising the said to appeary plead and act in the Distriot 
urtof and in all Courts of Ciril Jurisdiction subordinate to 

3 h Distriot Oonrty and in all Oonrts of Criminal Jurisdiction in the said 
::itriot of * np to the end of the current Calendar year. 

Oiren nnder my hand and the seal of the Oonrty this day of 

VlT 

ACT XVIII of 1879. 

Clause (d)y Part ly Schedule II. 

The Certificate issued nnder the signature of on the day of 

to , son of a Pleader of the Second 

mdOy haring been cancelled and retained Ij mey this renewed Certificate 
issued authorising the said to appesr, plead and act in the 

trict If nnsif's Court of in the Distriot of and 

the Small Cause Sides of the Distriot and Snbordiante Judges* Courts in 
said Distriot of and in all Courts of Criminal Jurisdio* 

n in the said District of other than the Sessions Court of tlm 

.isiooy up to the end of the current Calendar year. . 

Oiren under my hand and the seal of the Courty this day of 


VIL 

ACT XVm of 1879. 

Clause (d)y Part ly Schedule II. 

The Certificate issued under the signature of on the day of 
to y son of y a Pleader of the Presidency Court of 
all Causes, Madras, haring been cancelled and retained by mey this 
owed Certificate is issnedy authorising the said to appeary 

.d and act in the Presidency Court of Small Causes, Madras, up to the 
of the current Calendar year. 

Giren under my hand and the seal of the Court, this day of 


VIII. 

ACT XVIII of 1879. 

Clause (e)y Part I, Sohedule II. 

The Ceriifioaie issued under the signature of on the day of 
to y sou of y a Pleader of the Presidency 

dstrates* Courts, Madra^ haring been cancelled and retained hy me, 
renewed Certificate is issued, authorising the said 
to appear, plead and act in the Presidency Magistrates* OoUrts, 
Irasy up to the end of the current Calendar year. 

Gim under my hand and the seal of the Court, this day of 
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POWERS OF ATTOENEY. 


ACT No. VII. OF 1882. 


PAStID OK TBB 24TH FirSUABT 1882. 

An Act to omtnd tiio taw relaiing to Powen-of-Attomoy, 

For the parpoae of smending the law re* 
lating to Powers-of^Attorney ; It is hereby 
eoaeted si follows 

1. Tbie Act may be called The Powers- 
of-Attorney Act, 1882 
It applies to the whole of British India ; 

and it shall come into force on the first 
day of May 1882. 

2. The donee of a power>of«attorney may, if he thinks fit, ezecate 
under power* oi* <^0 ^^7 assnranoe, instrument, or thing in 
ef-nttomey. and with his own name and signature, and his 

own seal, where sealing is required, by the anthority of the donor of 
the power; and every assnranoe, inBtrnment,.and thing so ezeonted 
and done, shall be as effectual in law as if it had been ezeented or 
done by the donee of the power in the name, and with the signature 
and seal, of the don^r thereof. 

This section applies to powers-of-attorney created by instruments 
ezeoQted either befdre or after this Aot comes into force. 


rNombto. 


Short title. 

Local extent. 
OoBimenoenient. 


Vote. 

Aa instranent authorising a person to receive on behalf of another 
such Bums as should h^pome due in the course of the ezeoution of a certain 
work is not an assignment of money, bnt a pow6r*of -attorney, and is cover- 
ed by a stamp of Bs. 8, whatever may be the amount recoverable under it. 
[Qeneral Stamp Act XYIIlol 1889, sch. ii., art. 32.]— L L. B., 3 Bom. 49. 


3s Any person making or doing any payment or aot in good faiths 
Vaymont by .tto».y « ?»»»■«« of a power-of-attorney, shall 
nadar power, without oot be lubls in respect of the payment or 
notioo of death, Ac., good, feason that, Iwfore the payment or aot, 

the donor of the power bad died or become Innatio, of nnsonnd mind, 
or bankrupt or insolvent, or had revoked the power, if the fact of death, 
lonaej, nnsonndness of niind, bankrnptoy, insolvency, or revocation, 
was not, at tiie time of the payment or aoti, known to the person making 
or doing the same. 

Bnt ^is seotion shsli not dieot any right against the payee of any 
person interested in any money so paid ; and that person shall have the 
like remedy agaiust die payee as he wonid have had against the payer, 
if the payment had not been made by hipi. 
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The section applies only to payments and aotis made or done after 
Itbis Act comes into force. 

Hotea. 

Under a power-of-attorney containing a causa empowering A to sail 
or mortgage the donor's property for the payment of his debts, A exeontad 
a simple money -bond to one of the donors creditors for payment of the 
bum due and interest BM that the act was setr a atrcf, and did not bind 
ha donor. — 1. L. R., 7 Cal. 253. 

A person holding a power-of-attorney, even if authorised by the power 
• appear and defend suits on behalf of his principal, is at liberty to refuse 
» accept service of summons and i^pear in a suit brought against his 
principal, but may either act upon the power or not as he may think pro- 
r.--8 Cal. 317. 

W gave to A and B a power-of-attomey authorising them jointly, and 
^Bverally to “negotiate, make sale, dispose of, assign, and transfer," amongst 
pther things, certain Government securities standing in his name. B pled- 
ged the securities for an advance of Rs. 19,000, and at the same time exe- 
cuted a promissory note for the amount of the loan, the promissory note 
‘ eing signed “ B, as attorney for W.” In a suit by W to recover the Qov- 
mment securities : Held in the Court below that the power-of-attomey waa 
|ufficiently wide to cover the transaction ; that the transaction waa a fraud 
n the part of B, but that the transferee (the defendant) had no notice of 
he fraud, and therefore the plaintiff waa not entitled to succeed. RM on 
ppeal per Whits, J. ; — (i) That the words of the power were to be read 
jnnotively, and the powers conveyed by the words were to be ticated as 
nt and several ;(ii} that even supposing the word * negotiate* to be appli- 
ble to transactions with Government securities (which was doubiful) and 
at such Government securities stood in the same position as ordinary com* 
broial notes, the word ‘ nej^tiate ’ did not authorise B to do more than 
it the Government securities in the market, or to put them in circulation 
f the ordinary way in which such a transaction takes place in the market, 

, if necessary, to endorse them in the name of W ; (iii) that the loan, 

)h was the principal transaction, being irrecoverable from W, because 
canthorised, the defendant could not retain the Government securities, 

! hioh were deposited as security for the loan, he not having taken the pre- 
mtion to ascertain whether B had authority to enter into the transaction. 
er Gabth, C. J. — That although, on the authority of the Bank of Bengal 
Fagan (5 Moore’s I. A. 27), a power to negotiate Ooverament securities 
ould authorize the negotiation of Government securities ^ way of pledge, 
'i W was entitled to a decree, on the ground that A and B had no power, 
ler the power-of-attomey, to borrow money in the name of W ; and that, 
berefore, the defendant waa not entitled to retain the security given for the 
^#dvanoe (vis., the Government promissory note.)— 8 Cid. 934. 


4. (a) An instrument creating a power-of-attorney, its execution 

Deposit of original inatra- being verified by afiSdavit, atatntory declara- 
. ments creating powere-of- iion, or Other snffioieot evidence, may, with 
I Gie affidavit or declaration, if any, be depoiit- 

' ed in the High CJonrt within the local limits of whose jnrisdiotion the 
I instrument may be. 

(b.) A separate file of instraments so deposited shall be kept ; and 
I Any person may search thst file, and inspect eyery instrument so depo- 
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•it*d;Md •osrtided oopj thenof iball bedelirerad oot to him on 
nqnoit. 

(e.) A copy of »a inatrameat ao depoaited may be praaantad at the 
offloe, and niay ba atamped or marked aa a certified copy, and, whan ao 
•tamped or marked, aball beoome and be a certified copy. i 

(d.) A certified copy of an inatrnment ao depoaited aball, mthon^ 
farther proof, be anffioient eridenoe of the contents of the inatrS 
and of the depoait thereof in the High Oonrt. 

(«.) The High Court may, from time to time, make rules for t£ 
pnrposea of this section, and prescribing, with the concurrence of th# 
Local OoTcmment, the fees to be taken under olanaea (a), (6), and», 

(/.) Throngbont British Burma, the Court of the Recorder 
Bangoon shall, for the purposes of this section, be deemed to be til 
High Oonrt. * 

(p.) This section applies to inatrnments creating power8>of>attornej 
executed either before or after thia Act comes into force. 

5* A married women, whether a minor or not, shall, by virtipe 
Timer nf attnrnitjttf "•«« - power, as if she were nnmar> 

lied ifttBan. ned and of fnll age, by a non*testamentary in>i 

strnment, to appoint ad attorney on her behalf, for the purpose of ezc''^ 
outing any non-teatainentary instrument, or doing any other act whiol 
she might herself ezecnte or do ; and the proTisiona of this Act, re> 
lating to inatrnments creating powers-oLattomey, aball apply thereto. , 

This seotion applies only to instrnpiisotB ezeented after thie Act,! 
nomas into^oroe. 

6 . 
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REGULATION V. OF 1831. 

Passhd on the 24th May 1831. 

A Regulation to modify and amend the provisions in force for the recovery 
of the penalties prescribed for certain breaches of the Salty Tobacco 
and Stamp Laws : 

7. Second.— Whenever a petition, pleading, or other docament, 
which may not have been written on the pres- 
niriTing Of*^ PH|!era cribed Stamp, shall be filed in any Court of 

not written on stamp Jastice or in the offioe of any Collector or other 
public officer, or whenever it shall appear that 
a copy of any paper or proceeding shall have been famished on paper 
not bearing the prescribed stamp, the Judge or Judges of the Conrti 
the Collector or other public officer, shall call upon the ministerial 
officer by whom such petition or other document was filed, or by whom 
snch copy shall have been furnished, to show canse why the prescribed 
fine should not be imposed upon him ; and on his failure to show good 
cause, shall forthwith proceed iu the ordinary manner to levy from him 
the penalty prescribed. 

Note. 

The whole of this Begulation except the above portion is repealed by 
Madras Act II of 1869. 


CO URT FE ES. 

ACT No. VII. OF 1870. 

{As amended up to date.) 

Passed on the IIth March 1870. 

CHAPTBB I. 

Preliminaey. 


Shore title. 

Extent of Aot. 
Commencement of Act. 


1. This Act may be called The Court 
Fees Act, 1870 

It extends to tbe whole of British India! 
And it shall come into force on the first 
day of April 1870. 

Notes. 


This Act is applied to Mysore, (June 1870), Hyderabad, (May 1870) 
and Cantonment of Secunderabad, (September 1870). 

This Act does not apply to processes issued by Village Munsifs.— 
Pros., H. C., 23rd January 1874, No. 177. 


2. [Repealed by Act XIV. of 1870]. 


II 82 
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CHAPTER II. 

Fees iif the High Courts and in the Courts of Small Causes 
AT THE PrESIDENCT-TOWNS. 

3- The fees payable for the time being to the clerks and officers 

Levj of feet in High the sheriffs and attorneys) of the 

Conrti on their original High Courts established by Letters Patent, by 
virtae of the power conferred by Statute 24 
and 25 Viotoriai chapter 164, section 15, 

or chargeable in each of sncb Conrts under No. 11 of the First, 
and Nos. 7, 12, 14,* 20, and 21 of the Second Schedule to this Act an- 
nexed ; 

and the fees for the time being chargeable in the Conrts of Small 

Levy of fees in Preei. Causes at the Presidency-townst and their 
denoy Small Oanae Coarts, several offices ; 

shall be collected in manner hereinafter appearing.^ 

Note. 

See Gazette of India, 19th July 1878, p. 656, as to oolleoting such fees 
by adhesive stamps. 

4, No document of any of the kind specified in the First or 
^ . I Second Schedule to this Act annexed, as 

Paes on documents filed, n i jn j , , 

Ac., in High Courts in their chargeable With fees, shall be filed, exhibited, 

extraordinary jurisdiotion. recorded in. or shall be received or famish- 
ed by, any of the said High Courts in any case coming before snch 
Conrt in the exercise of its extraordinary original oivil jurisdiction ; 

or in the exercise of its extraordinary original criminal jurisdic- 
tion ; 

or in the exercise of its jarisdiotion as regards appeals from the 
In their appdlat. jnri.- judgment of two or more Judges of the said 
diotion. Gonrt, or of a Division Court ; 

or in the exeroise of its jurisdiotiou as regards appeals from the 
Courts subject to its superintendence ; 

As Courts of reference exercise of its jurisdiction as a 

and revision. Court of reference or revision ; 

unless in respeot of snob document there be paid a fee of an 
amount not less than that indicated by either of the said schedules as 
the proper fee for suoh document. ’ 


* Here the word sixteen (or rather the figures 16) has been omitted, having been 
repealed by Act XII of IBSl. 

t See Act XY. of 1888, Cb. X. 

t For amonnt of feet payable in oertain oases under the N.-W.-F. Rent Act, sss Act 
XIli of 186), aeo. 95, as amended by Aot XIY. of IW, see. 8. 
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Kotes. 

An appeal under the Code of Civil Procedure is not presented within 
the meaning of sec. 4 of the Limitation Act (XV of 1877) unless it is ac- 
compained hy the copies required by the Code. A memorandum of appeal 
is a document included in the drat and second schedules to the Court-fees 
Act (VII of 1870), and is a document within the meaning of secs. 4, 25, 28 
and 30 of the Act, and therefore cannot be filed or rooorded in or received 
by the High Court unless and until the proper court-fee in respect of it is 
paid, and is of no validity unless and until it is properly stamped. Conse- 
quently, if it is not, when tendered, properly stamped, it is not at that time 
a memorandum of appeal within the meaning of sec. 541 of the Code, and 
the appeal cannot be regarded as having been at that time presented within 
the meaning of sec. 4 of the Limitation Act, or as valid for any other pur- 
pose, except in the events specified in sec. 28 of the Court-fees Act. When 
a memorandom of appeal which, when tendered, was insufficiently stamped 
has subsequently been sufficiently stamped, the affixing of the full stamps 
connot have a retrospective effect so as to validate the original presentation, 
unless it has been done by order made under the second paragraph of sec. 28 
of the Court-fees Act. In the case of a High Court such an order can be 
made only by a Judge, and by him only in cases ‘‘of mistake or inadvertence.** 
These words mean mistake or inadvertence on the part of the Court or its 
officers, and not on the part of the appellant or his advisers. The expression 
*'head of the office” in sec. 28 does not refer to the head of the office of a 
Court, or at all events to the head of the office of a High Court, acting not 
as such but as a taxing officer ; but it refers to the head of a public office 
mch as the Board of Revenue. Secs. 9, 10 and 11 of the Court-fees Act are 
lot in conflict with sec. 28; nor are secs. 9, 10 11 and 28, read together, in 
conflict with sec. 54 of the Civil Prooednre Code. Cases within seo. 10 or 
860 . 11 of the Act would arise only where, through mistake or inadvertence 
of the Court, a plaint which subsequently was discovered to be insufficiently 
stamped, had been received, filed or used in the Court ; and clauses (a) and 
(5) of sec. 54 of the Code are similarly related to sec. 28 of the Aot, and 
were not intended to cut down or limit its provisions. The ^dismissal” of 
a suit under seo* 10 or seo. 11 of the Act has the same effect as that provided 
by sec. 56 of the Code in the case of “rejection **of a plaint under sec. 64. 
Clauses (a) and (b) of seo. 54, which are declared by see. 638 to be inapplic- 
able to the original and civil jurisdiction of the High Court, are also 
inapplicable to its appellate jurisdictiou, notwithstanding the provisions of 
sec. 582. The word “final” in seo. 5 of the Court-fees Aot has the same 
meaning as in sec. 12, though it is applied to a different subject. The 
cases in which it has been held that, notwithstanding the use of this word 
in seo. 12, an appeal lies from a decision as to the category in which the 
relief sought by a plaintiff or appellant falls, do not mean that decisions 
wbioh the section declares to be “final” are nevertheless appealable, but 
that the question of category in not a “question relating to valuation,” and 
i iorel- **6 is not declared by the section to be final. In both sec. 5 and sec. 
12*‘fiiial’* is ns^ i^in its ordinary legal sense of unappealable. A decision 
under sec. 5 of the Act is not open to appeal, revision or review, and is 
final for all pnrposes and no means have been provided or suggested by the 
Legislature for questioning it. The officer mentioned is sec. 5 of the Court- 
fees Act is not bonnd to advise parties as to the stamp required under the 
Act, or to give them notice that they have not snffioiently stamped docu- 
ments which the Act requires to be stamped before presentation. A practice 
which is in contravention of the law, even if it is the practice of a High 
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Court, cannot justify a Court in construing an Act of the Legislature in a 
manner contrary to its plain wording. Nor can the principles of construc- 
tion to be applied to an Act, be infinenced by extraneons considerations, 
such as questions of hardship. A plaint contained a prayer for a declaration 
(i) that certain property was the joint property of the plaintifE, and (ii) that 
it was not liable to attachment and sale in execution of a decree held by 
one of the defendants against another ; and, as a foundation for the latter 
relief, alleged collusion, fictitious transactions and want of title. The 
decree in the suit, passed on the 14th September 1887, granted both the 
declarations prayed for. The defendants appealed to the High Court 
against the whole decree, and stamped their memorandum of appeal with a 
stamp of Bs. 10 only. On the 9th November 1887 it was tendered to a Judge 
for admission, and it then bore a report dated the 7th November by the 
officer appointed under sec. 5 of the Court-feos Act, report will be made 
on receipt of record.” The Judge made an order, “admit, subject to stamp 
report and the memorandum was then received by the office, and the ap- 
peal was entered on the register. On the 27th September 1888 the office 
reported that there was a deficiency in the stamp of Rs. 615 ; on the 9th 
November the taxing officer ordered that the deficiency should be made good; 
and on the 8th December 1888 it was made good. At the hearing of the 
appeal a preliminary objection was taken that the appeal had never been 
validly presented withi i time, or admitted, and that it could not be beard. 
Held that there was before the Court no valid appeal as to the merits of 
which the Court could give a decision. Held also that the stamp of Es. 10 
was in snffioient, inasmuch as two distinct declarations were asked for and 
obtained, and were by the appeal sought to be set aside ; and it was not 
the province of the taxing officer or of the Judge or Court on a question of 
the sufficiency of a stamp or fee to consider whether a plaintiff or an ap- 
pellant was asking for more declarations or reliefs than were required for 
his protection. — 1. L. B., 12 Al. 129. 

5. When any difference arises between the officer whose duty it 
Proo^inre to o,«» of dif- 

ferenoe as to neoesaity or and any suitor or attorney, as to the necessity 
amount of fee. paying a fee or the amount thereof, the 

question shall,when the difference arises in any of the said High Courts, 
be referred to the t^ixing-officer, whose decision thereon shall be final, 
except when the question is, in his opinion, one of general importance, 
in which case he shall refer it to the final decision of the Chief Justice 
of such High Court, or of such Judge of the High Court as the Chief 
Justice shall appoint either generally or specially in this behalf. 

When any such difference arises in any of the said Courts of 
Small Gausesi the question shall be referred to the Clerk of the Court, 
whose decision thereon shall be final, except when the question is, in 
fais opinion, one of general importance, in which case he shall refer it 
to the final decision of the First Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within 
the meaning of the first paragraph of this section. 

Note.— See I. L. R., 12 Al. 129, noted under see, 4. 
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CHAPTEBIII. 

Fees ik othee Couetb and in Pdblio Offices. 

6> Fscept in the Courts hereinbefore mentioned, no docnment of 
Pees on docaments filed. specified as chargeable in the 

in MafaRsa) Courts or First or Secoud Schedule to this Act annexed 
in public offices. shall be hied, exhibited, or recorded in any 

Court of Justice, or shall be received or furnished hy any public officer, 
unless in respect of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the 
proper fee for such document. 

Notes. 

For the parpoao of determining the question of jurisdiotion, the valu- 
ation of a suit should bo computed according to the market-value of the 
subject-matter of the suit, and not by the special rules applicable to valu- 
ation laid down in Act VII. of 1870. — 12 B. L. R., 113. 

In this case the same decision was } given as in the preceding case. — 
12 B. L. R., 115 note. 

In a suit on a mortgage bond a decree was passed for payment of 
principal and interest, and in default for sale of the mortgaged property. 
Some of the defendants filed a memorandum of appeal against so much of 
the decree as declared the liability of the property, affixing a stamp of Bs. 
ID only that the proper stamp to be paid was not Rs. 10 as in the 

case of a declaratory decree, but on the value of the debt not exceeding 
the value of the property. — I. L. R., 10 Madr. 187. 

A decision by a Subordinate Court on a question of valuation, deter- 
mining the amount of a Court Fee, is, notwithstanding its declared nullity, 
subject to revision by the High Court. Where, on the removal of an attach- 
ment at the instance of a third party, the judgment-creditor brought a 
suit to establish the right of his judgment-debtor to the property from 
which the attachment had been removed, and to get the summary order to 
remove the attachment sot aside : — Held^ that the proper stamp on a plaint 
of that ring was rupees ten under section 6 and Schedule II, article 171. — 
10 Bom. 610. 

A Judge, after disposing of an appeal on the 1st March, 1883, again 
took it up, and on the 2lBt March, 1883 directed the appellant to pay ad- 
ditional court-fees on her memorandum of appeal. On the 2nd May, 1883, 
the appellant paid additional court-fees under protest, and a decree was 
then prepared, bearing date the 1st March, 1883, (but it referred to and 
carried into effect the subsequent order of the 2 let March and the 2nd May. 
Held, Per Mahmood, J. — That as soon {as the Judge had passed the decree 
of the 1st March, 1883, he ceased to have any power over it, and was not 
competent to introduce new matters not dealt with by the judgment ; that 
the order of the 2l8t March and the deposit of the 2nd May, whether right 
or wrong, were not proceedings to which effect could be given in the 
antecedent decree of the Ist March 1883 ; and that the decree was idtra 
vires to that extent, and was therefore liable to correction in second appeal. 
Sec. 12 of the Court-Fees Act read with clause (ii) of section 10, is intended 
to be exercised before the disposal of the case, and not after it has been 
decided finally so far as the Court is concerned. The powers conferred by 
section 28 of the Court-Fees Act cannot be exercised by an order passed 
after the decision of the case to which the question of the payment of oonrt- 
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fees relaies, and, even assnminfir that they can be so exercised, such an 
order, though it may be subject to such rules as to appeal or revision as the 
law may provide, cannot be given effect to by making insertions in an 
antecedent decree. Per Oldfield, J. — ^Thatthe Court had power to make the 
order it did, inasmuch as the collection of court-fees was no part of a Judge’s 
functions in the trial of a suit which could be said to have ceased with its 
determination ; and the provisions of the Court- Fees Act fixed no time 
within which the presiding Judge could exercise his power of ordering 
documents to be stamped, and seemed, on the other hand, to contemplate 
the exercise of that power at any time subsequent to the receipt, filing or 
use of a dooument,and to make the validity of the document and the proceed- 
ings relative thereto dependent on the document being properly stamped. 
*-~7 Al. 528. 

See I. L. R., 12 Al. 129, noted under sec. 4 ; 15 Madr. 29, noted under 
eec. Ill of the Civil Pro. Code. 

7/ The amount of fee payable nnder this Act in the suits next 
CompntatioD of fees pay- hereinafter mentioned shall be computed as 

able in certain snita : follows 

i. In suits for money (inolnding snits for damages or compen- 

sation, or arrears of maintenanoe of annnities,. 
or money. other snms payable periodically) — ao- 

oording to the amount claimed : 

ii. In snits for maintenance and annuities or other snms payable 
for maintenance and periodically — according to the value of the 

lannities. Bobjeot-matter of the suit, and snob valne shall 

be deemed to bn ten times the amount claimed to be payable for one 
year : 

iii. In snits for moveable property other than money, where 

. , , the Bubjeot-matter has a market-valne-— ac- 

for other moveable pro- _ . 

perty having a market- cording to snch value at the date of presenting 
the plaint: 


for other moveable pro- 
perty having a market- 
value ; 


In snits- 


for moveable property (®) moveable property where the sub- 

of no market-value. ject-matter has DO market-value, as, for in- 

atanoe, in the case of documents relating to title, 
to enforce a righ to ihare (^) enforce the right to share in any 

in Joint-family property : property on the gronnd that it is joint-family 

property, 

for a declaratory decree (<^) a declai-atory decree or order 

and oonseqnential relief : where consequential relief is prayed, 

for u ioianetion : («*) ‘o obtwn injunction, 

(e) for a right to some benefit (not herein-^ 
for euementi : otherwise provided for) to arise out of land, 

and 

* For valuation of suite for jurisdictional purposes, see the Suits Valuation Act 
(VII. of 1887), ia/ra. 


to enforce a righ to share 
in Joint-family property : 


for a declaratory decree 
and oonseqnential relief : 

for an injunotion : 

for easements : 
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foracconnts: (/) for acoonnts— 

aooording to the amonnt at which the relief aooght is rained in the 
plaint or memorandam of appeal. 

1q all sach suits the plaintiff shall state the amonnt at which be 
values the relief sought.^ 

V. In suits for the possession of land, houses, and gardens— 
for poBBeaiioD of land, hooording to the value of the subject-matter ; 
honseB, and gardens : and such value shall be deemed to be— 

where the subject-matter is land, and— 

(a) where the land forma an entire or a definite share of an eastate 
paying annual revenue to Government, 

or forms part of such an estate, and is recorded in the Collector’s 
register as separately assessed with such revenne. 
and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) where the land forms an entire estate, or a definite share of 
an estate, psying annual revenne to Government, or forma part of 
snob estate, and is recorded as aforesaid ; 

and such revenue is settled, but not permanently— 
five times the revenne so payable : 

(c) where the land pays no snch revenne, or has been partially 
exempted from snch payment, or is charged with any fixed payment in 
lien of snob revenne, 

and nett profits have arisen from the land daring the year next 
before the date of presenting the plaint- 
fifteen times snch nett profits : 

but where no snch nett profits have arisen therefrom— the amount 
at which the Court shall estimate the land with reference to the valne 
of similar land in the neighbonrhood : 

(d) where the land forms part of an estate paying revenue to Go- 
vernment, but is not a definite share of such estate, and is not separ- 
ately assessed as above-mentioned— the market-valne of the land : 

Provided that, in the territories subject to the Governor of Bombay 
ProTiso as to Bombay “ Council, the value of the land ihall bo deem- 
Freiidenoj. ed to be— 

(f ) where the land is held on settlement for a period not exceed- 
ing thirty years, and pays the full assessment to Government— a sum 
equal to five times the survey assessment ; 

(2) where the land is held on a permanent settlement, or on a 
settlement for any period exceeding'tbirty years, and prays the full as- 
sessment to Government— a sum equal to ten times the survey-assesB- 

ment ; and 

• Here certain words, repealed by Act XII. of Wl, hare omitteO. 
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(3) where the whole or any part of the aoDoal sarvey-asaessmeot 
is remitted — a aum compnted under paragraph (1) or paragraph (2) of 
this proviso, as the case may be, in addition to ten times the assess- 
ment or the portion of assessment so remitted : 

Explanation , — The word 'estate/ as need in this paragraph, means 
any laud subject to the payment of revenue, for which the proprietor 
or a farmer or raiyat, shall have executed a separate engagement to 
Qovernment, or which, in the absence of such engagement, shall have 
been separately assessed with revenue : 

{e) where the subject-matter is a house or garden — according to 
for hoasea and gardens: the market-value of the house or garden : 

vi. In suits to enforce a right of pre-emption-according to the 

to enforce a right of (computed in accordance with paragraph 

pre-emption : y. of this section) of the land, house, or garden 

in respect of which the right is claimed. 

vii. In snita for the interest of an assignee of land^revenne— • 
for interest of assignee fifteen times his nett profits as such forthe year 

of land-revenne: next before the date of presenting the plaint: 


viii. In suits to set aside an attachment of land or of an interest 
in land or revenue — according to the amount 
for which the land or interest was attached : 


to set aside an attachment. 


Provided that, where such amount exceeds the value of the land 
or interest, the amount of fee shall be computed as if the suit were for 
the possession of such land or interest : 

ix. In suits against a mortgagee for the 
recovery of the property mortgaged, 

and in suits by a mortgagee to foreclose 
the mortgage, 

or, where the mortgage is made by conditional sale, to have the 
sale declared absolute— 

according to the principal money expressed to be secured by the 
instrument of mortgage : 


to redeem: 


to foreclose; 


JPor epedfio performance ; for specific performance— 

(a) of a contract of sale— according to the amount of the consider- 
ation : 

(b) of a contract of mortgage — according to the amonnt agreed to 
be secnred ; 

(o) of a contract of lease— according to the aggregate * amonnt of 
the fine or premium (if any) and of the rent agreed to be paid daring 
the first year of the term : 

(d) of an award— according to the amount or value of the property 
in dispnte : 
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between landlord and *'• In the following euits between land- 

tenant. ]ord and tenant 

(a) for tbe delivery by tenant of the oonnterpart of a lease, 

{b) to enhance the rent of a tenant having a right of occnpancy, 

(c) for the delivery by a landlord of a lease, 

(d) to contest a notice of ejectment, 

{e) to recover tbe occnpancy of land from which a tenant has been 
illegally ejected by the landlord, and 

(/) for abatement of rent — 

according to the amount of the rent of the land to which the snit 
refers payable for the year next before the date of presenting the 
plaint. 

Kotes. 

The assessment of the Coart fee in a suit by a subordinate tennre- 
holder to recover possession of a definite portion of an entire estate pay- 
ing a permanently settled annual revenue to Government, should bo made 
under the first part of sub-division (a)., ol. 5 of this seotion.^1. L. It., 8 
Cal. 192. 

Ip a suit for the removal of the defendant from the management of 
certain trust funds on the ground of misconduct, the plaintiff stamped his 
plaint with a Court-fee stamp of Rs. 10, and valued the suit at Rs. 7,000 
“for the purpose of jurisdiction,” Held, that the Rs. 7,000 must be taken, 
under the circumstances, to be the plaintiff’s interest in the subject-matter 
of the suit, and that the Court-fee must be estimated upon that sum. (15 
B. L. R., 107 followed).— 10 Cal. 599. 

A brought a suit against B, a trustee and others^ to set aside a trust 
deed and to recover Rs. 2,50,000, the amount of the trust money, and 
valued his suit at Rs. 2,50,000. A obtained a decree. B appealed and 
sought to affix to his memorandum of appeal a ten-rupees stamp, under 
Art. 17 (cl. 6) of Scb. II of this Act. Held, that the duty payable on the 
memorandum of appeal was the same as that paid on the plaint in the 
suit.— 10 Cal. 379. 

Where an instrument of mortgage does not expressly secure the amoant 
to be allowed for improvements on i-edemption of the mortgage, the value 
of improvments is not to be calculated in ascertaining the “ value of the 
subject-matter of tbe suit” for the purposes of jurisdiction under section 
12 of the Madras Civil Courts Act. — 5 Madr. 284. 

In a suit'filed in the Court of a Subordinate Judge, the plaintiff prayed, 
inter alia, for a decree for the payment, annually, of the emolument 
attached to a certain office, or their valne at a rate stated in the plaint. 
This portion of the claim be valued, under cl. ii of sec. 7 at ten times the 
amount of the value claimed for one year. The value of the claim than 
stated exceeded the pecuniary limit of the jurisdiction of the District 
Munsif. The Subordinate Judge held that this portion of tbe claim was 
not actionable, inasmuch as the right to the enoluments was conditional 
npoQ services to be rendered, and did not fall under cl. ii of sec. 7 not 
being a fixed sum payable periodically, and therefore he held that the plaint 
was improperly valued, that the suit was not within bis jurisdiction and 
that the plaint should be returned to be presented to the proper Court : — 
Held, that this order was right.— 8 Madr. 384. 

II 83 
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On its appearing that a paramba in Malabar is not snbjeot to land tax, 
bat that a tax is levied on trees of certain kinds which may grow on it : 
Beldf that a paramba must be regarded for the purposes of the Court Fees 
^ot as a garden or as land which pays no revenue, according to the cir- 
cumstances of each case. — 12 Madr. 301. 

In a suit for the redemption of a kanom the institution fee must be 
computed on the kanom debt as it originally stood. — 14 Madr. 480. 

In a suit in a Subordinate Court by members of a Malabar tar wad to 
set aside an instrument affecting the whole of the tarwad property, the 
Subordinate Judge held that court-fees were leviable, assessed on the value 
of the property, and accordingly ordered an additional payment to be paid 
by the plaintiffs. The plaintiffs failed to make the payment, and the 
Subordinate Judge dismissed the suit Held, (1) that the order was 
erroneous since the plaintiffs would not bo gainers to the extent of the value 
of the property if they obtained a decree ; (2) that the High Court was not 
precluded by Court Fees Act, soc. 12, from revising it, aud reversing the 
decree. — 14 Madr. 169. 

The meaning of clause 8 of this section is that a person suing to set 
aside an attachment on land shall in no case be called upon to pay a higher 
fee than he would have to pay if he were suing for possession of the land. 
— 1 Bom. 352. 

The stamp duty payable on an appeal from an order made by % Dis- 
trict Judge on an application under section 265 of the Indian Contract 
Act (IX of 1872) should be an ad valorem fee, as io a suit for accounts, 
uudor clause 4 ( / ) of this seotion. — 6 Bom. 143, 7 Bom. 126, 7 Bom. 535. 

In oases in which it is competent to the mortgagor to sno to recover a 
portion of the mortgaged property, the debt must be regarded as distribu- 
ted over the whole property ; aud, as regards the portion of the property 
sued for, ** the principal money expressed to be secured’' must be taken to 
be the proportionate amount of the debt for which such portion of the pro- 
perty is liable. — 6 Som. 324. 

By seotion 7, ol. f, the plaintiff on a suit for accounts must state the 
amount at which he values the relief sought, but he is free to 6x it as he 
thinks proper, subject to the provisions of section 11 which precludes the 
execution of the decree in case it exceeds such value until the execution 
fee has been paid. — 9 Bom. 22. 

The plaintiff sued to obtain a declaration that he was entitled to the 
exclusive management of certain devasthan immoveable and moveable 
property. His plaint, which bore a ten-rupee stamp contained a prayer for 
an injunction. The Subordinate Judge rejected the plaintiff’s claim on the 
ground that he had not paid the proper stamp fees. On appeal to the High 
Court *He2d, that the plaint was insuffioiently stamped. The injunction 
prayed for would be oonsequential relief, and clause iv (c) of section 7 of 
the Court Fees’ Aot YIl of 1870 was, therefore, applicable. The appellant 
was aooordingly, required to state in the memorandum of appeal at what 
amount he valued the relief sought, in order that the fee might be comput- 
ed. — 10 Bom. 60. 

A decree having been given by the lower Conrts in a redemption suit, 
directing that the mortgaged property should be redeemable on payment 
of the amount expressed to he secured by the mortgage deed, viz. Rs. 
1,152-15-4, to the defendants — viz. Rs. 568-9-8 to the defendant Umarkhan 
aud Es. 564-5-8 to the defendant Moro and two others, — appeals were 
inref erred to the High Court by Umarkhan and Moro, each of them present- 



COUET PEES. 


661 


SBC. 7.] 


iog a separate memorandum of appeal. A qaestion arose as to wbat court 
fees should be levied on them. On reference by the Taxing Officer of the 
Court : — Held, that the Court fees to be computed upon each memorandum 
of appeal was, under section 7, clause 9 of the Court Pees Act VII of 1870, 
to be according to the principal money expressed to be secured by the deed 
of mortgage, viz , Bs. 1,152-15-4. — 10 Bom. 41. 

Per West and Nanadhai, JJ : — The proviso to article v. of section 7 
of the Court Fees’ Act (VII of 1870) was clearly intended to provide a 
standard of valuation in the Bombay Presidency, not only for the com- 
paratively rare case of land forming part, but not a definite share, of an 
estate paying revenue to Government, but for all cases of suits for land. 
The theory being that all land is primarily liable to be rated or taxed for 
the public revenue, any sum not levied according to the appraisement made 
in order to show the proper amount of the land-tax may be regarded 
as a remission. In the case of a talukdari village, the proprietor of 
which had, under a settlement with Government for a period of twenty- 
two years, agreed to pay a fixed annual jama, or lump assessment, instead 
of the full survey assessment for the whole village. Held, by a majority 
of the Full Bench, that the diiference in amonnt between the jama and the 
full survey assessment was a remission, and, therefore, a suit for posses- 
sion of lands in this village was to be valued according to danse 3 of the 
proviso to article v. of section 7 of the Court Fees* Act (VII of 1870). Per 
lliUDWOOO, J : — The remission contemplated by clause (3) of the proviso 
“is an express remission, and not a mere difference in amount between the 
actual assessment payable by a talnkdar and the survey assessment. ’* The 
three clauses of the proviso seem to apply only to lands which have been 
subjected to a survey settlement as ordinarily understood and legally pro- 
vided for in the Bombay Presidency ; the first clause being applicable to 
lands settled for a period not exceeding thirty years, the second to lands 
settled for a longer period or permanently, and the third to inam lands 
on which the whole or a part of the survey assessment has been expressly 
remitted. The talukdars are not inamdars. They are land-holders liable to 
pay a land-tax, but not under a survey settlement, such as is applicable to 
lands for which provision seems to have been specially made in the proviso 
to article v. of section 7 of the Court Fees* Act. No part of the proviso, 
therefore, applies to a suit for the possession of lands in a talukdari vil- 
lage. Such a suit should be valued according to clause (d) of article y. of 
section 7 of the Court Fees’ Act.— 11 Bom 541. 

The plaintiff in his plaint prayed for mesne profits only from the in- 
stitution of his suit till the property in question was restored to him, and 
the decree awarded him those profits and directed that they should be de- 
termined in execution. After the property was restored to the plaintiff, he 
applied, in exeention* of the decree, to have the amonnt of mesne profits 
determined, which being done, a question arose as to whether the plaintiff 
oould proceed to further execute his decree without paying the Court-feo 
on the amount so awarded in execution. Held, that no Court-fee was re- 
quired. Section 11 of the Court- Fees Act (VII of 1870) applies to a claim 
for mesne profits for which an amount can he and has been claimed by the 
plaint, and in respect of which some fee has been actually paid. — 15 
Bom. 416. 

A suit to set aside mortgage is simply a declaratory suit.— 5 Al. 331. 

In a suit to recover possession of certain land, and to have certain 
buildings erected thereon by the defendant demolished, plaintffb, valued 
the relief sought at Bs. 100. The value of the buildijage of wfiioh they 
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sought demolition was Rs. 3000. Meld that the valno of the buildings 
which might have to be demolished should not be taken into acconnt,— • 
4 Al 320. 

Certain immoveable property having been attached in execution of two 
Rent Gonrt decrees, the wife of the jndgment-debtor, under sec. 178 of 
the N. W. P. Rent Act (XII of 1881), objected to the attachment, on the 
gronnd that the property had previously been conveyed to her by her 
husband under a deed of gift. The objection was disallowed, and she there- 
upon brought a suit, with reference to the provisions of sec. 181 (b) of the 
Bient Act, (1) to establish her right to the property, (2) to set aside the 
order passed on her objection. Held, that, looking at the nature of the re- 
liefs sought, clauses (ij and (iii) art. 17 scb. ii of the Court Fees Act, 1870, 
were applicable, and that the plaintiff should pay a ten-rupee stamp on each 
of her claims. — 6 Al. 466. 

Where, in a suit to enforce a right of pre-emption, a decree was passed 
against the vendee-defendants, and they appealed from the same on the 
grounds that they were entitled to receive from the plaintiffs-pre-emptora 
a sum larger than that found by the Court of first instance to have been 
the purchase-money, and also that the plaintiffs had estopped themselves 
from asserting the right by refusing to purchase,— that the nature of 
the suit was not charged iu appeal, and that, on the contrary, the subject- 
matter of the dispute bet ween the parties was the right of per-emption, the 
value of which, for the purposes of court fee, was to be determined in man- 
ner directed by section 7, clause (vi) of the Court Fees Act VII of 1870. 
Where an appeal is preferred in a suit for pre-emption, on the ground that 
the right to be pre-empt has or has not been established, as the case may 
be, no matter what other pleas may bo taken, the value of the subject- 
matter in dispute, for the purposes of the Court Foes Act, must be deter- 
mined as in terms provided in art. (vi}of sec. 7 of the Act. Where the 
question iu appeal relates solely to the amount to be paid by the pre-emptor, 
the Court-fee should be calculated ad valorem on tbo difference between the 
amounts alleged as the sale price on the one side and the other. — 6 Al. 488« 

Where a mortgagor sues for redemption on the allegation that the 
mortgage debt has been satisfied, and a decree for redemption is passed on 
payment of a certain amount, and the mortgagor appeals against the amount 
he is ordered to pay, the court-fee payable on the memorandum of appeal 
must, under sec. 7, cl. ix of Act Vll of 1870, (Court-Fees Act), be computed 
according to the principal money expressed to be secured by the instru- 
ment of mortgage, and not according to the balance which the mortgagor 
alleges to be dne. Se^iible, If the decree had allowed redemption on pay- 
ment of a certain eum, and the defendant mortgagee was appealing on the 
ground that the amount due was greater than that sum, the Court-fee 
should be oaloulated on the difference between the sum mentioned in the 
decree and the amount alleged by the appellant to be duo. — 13 Al. 94. 

Where a plaintiff prayed in his plaint for a declaration of his right 
attach a sum of money in the hands of a third person in execution of his 
decree against A., and also for a decree for such sum against the defend- 
ant in the event of his obtaining such money before the decision of the 
suit, and the defendant did so obtain the money: — JffeZd, that the memo- 
randum of appeal which was stamped only in the amount necessary to carry 
a declaratory decree, was insufficiently stamped. — Printed Judgment, 1881, 
Bombay High Court, p. 98. (Unreported). 

The court fee ou the memorandum of appeal in a suit for a declar* 
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ation that, under an express agreement, the plaintiff is entitled to a certain 
share of the net income of certain Inam land, must be calculated under sec, 
7 cl. iv (c) of Act VII of 1870 and upon the principle adopted by the Legisla- 
ture in sec. 7, cl. ii., ten times the average annual profits may bo taken to 
be the value of the relief in respect of future profits. — Printed Judgment, 
1883, Bombay High Court, p. 205. (Unreported). 

Bagayat land paying annual revenue to Government should be valued, 
for the purposes of court fees, under para (a) and not para (e). — Printed 
Judgment, 1884, Bombay High Court, p. 150. (Unreported). 

In a suit for tbe partition of a Talookdari estate held under a settle- 
ment for 23 years expiring in 1886, at a lump assessment of Rs. 160 pay- 
able annually to Government, the survey assessment being Rs. 621*6-7 : — 
Heldf that tbe Court fees must bo calculated under sub-clause (b) of clause 
V. of sec. 7 of Act VII of 1870. — Printed Judgment, 1881, Bombay High 
Court, p. 177. (Unreported). 

The words “full assessment** in the above two paragraphs are equi- 
valent to “ survey assessment.** — Printed Judgment, 1881, Bombay High 
Court, p. 177. (Unreported.) 

Lands situated in an Inani village, the subject of a suit for possessioa 
between sub-holders to which the iuaindar is not a party, must be valued 
for the purposes of court fees as Inam lands, regardless of the nature of 
the sub- ten urea. — Printed Judgment, 1882, Bombay High Court, p. 87. 
(Unreported). 

Tho remission contemplated by the above proviso is an express re- 
mission, and not a more difi'erotice is amount between the actual assessment 
payable by the Talukdar and tho survey assessment.— Printed Judgment, 
1881, Bombay High Court, p, 177. 

The court foe on a suit for possession of a part of a Talukdari village 
must bo calculated according to cIs. i and iii of tbe proviso for the Bom- 
bay Presidency in sec. 7, cl. v of Act VII of 1870. — Printed Judgment, 
1883, Bombay High Court, p. 164. 

No court fee is payable on an appeal by a non-agricnltarist defendant 
in a redemption suit brought by an agriculturist. — Printed Judgment, 
1883, Bombay High Court, p. 163. (Unreported), 

The court fee, on an appeal by tho purchaser of a share of an equity 
of redemption in a suit to redeem his share is to be calculated under sec. 7 
cl. ix, of Act VII of 1870. — Printed Judgment, 1882, Bombay High Court, 
p. 106. (Unreported). 

Where an appeal in a redemption suit relates only to an item in tho 
accounts, the appeal need only be stamped so as to cover such item. — 
Printed Judgment, 1883, Bombay High Court, p. 39, (Unreported). 

8* The amount of fee payable under this Act on a memorandum 

Fee on memorandum of ‘o 

appeal againac order roiat- Batiou Under any Act for the time being m 
ing to compensation. acquisition of land for public 

purposes^ shall be computed according to the difference between tbe 
amount awarded and the amount claimed by tbe appellaot. 

9. If the Court sees reason to think that the annual nett pro- 
Power to ascertain nett fits or the market-value of any such land, bonse, 
profits or market.vaiue. garden as is mentioned in section 7i para- 
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graphs V. and vi.i have or has been wroo^y estimated, the Coarc may, 
for the purpose of computing the fee payable in any suit therein men- 
tioned, issue a commission to any proper person, directing him to make 
such local or otiier investigation as may be necessary, and to report 
thereon to the Court. 

Kote> — See I. L. R., 12 Al. 129, noted under seo. 4. 

10* i. Ify in the result of any such investigation, the Court finds 
„ , , that the nett profits or market-value have or 

profits or market-valae has been wrongly estimated, the Court, if the 
wrongly estimated. estimation has been excessive, may, in its dis- 

oretioD, refund the excess paid as such fee ; but, if the estimation has 
been insufficient, the Court shall require the plaintiS to pay so much 
additional fee as would have been payable had the said market-value 
or nett profits been rightly estimated : 

ii. Id such case the suit shall be stayed until the additional fee 
is paid, if the additional fee is not paid within such time as the Court 
ehall fix, the suit shall be dismissed.^ 

Notes. 

The plaintifE sued four persons to recover, with arrears of rent, pos- 
session of three parcels of land and obtained a decree in the Court of a 
District Munsif. The suit was valued at Rs. 489-8-0. Defendant No. 4, who 
claimed to be entitled as jenmi to one of the parcels, preferred an appeal. 
The District Judge hold that the suit should have been valued at Rs. 
1,164-8-0, and he made an order that additional Court fees should be paid 
accordingly; the order not having been complied with, he made an order 
original suit rejected.’’ He subsoquently referred the appefvl for disposal 
to a Subordinate Judge, who accordingly passed a decree, allowing the 
appeal of defendant No. 4 with costs. On appeal against tlie above order 
and decree ; — Held, that the order of the District Judge was irregular and 
the appeal should be restored to the file of the Subordinate Judge to he 
disposed of according to law. — 1. L. R., 15 Madr. 181. 

The plaintiffs, having raised a claim to a kanom attached in execution 
of a decree against their undivided brother, which was allowed in part, 
fiow sued for a declaration of their title to four-fifths of the kanom amount, 
affixing to the plaint a Rs. 10 stamp. The plaintiffs obtained a decree, 
against which the defendant appealed to the District Court. While the ap- 
peal was pending the District Judge, holding that the Court fee paid on the 
plaint was insufficient, ordered that the plaintiffs should pay the balance 
due on an ad valorem computation of the fee, and, in default, that the suit 
should stand dismissed. The plaintiffs first became aware of this order on 
the 26th March ; the balance was not paid within the time fixed by the 
District Judge for the payment to he made, and on the 28th March he ac- 
cordingly made an order dismissing the suit : — Held, that the plaint was 
sufficiently stamped, and that, in any case, the order dismissing the suit 
while the appeal was still pending was irregular. — 15 Madr. 288. 

See I. L. R., 12 Al. 129, noted under seo. 4; 15 Bom. 416, noted un- 
der seo. 7. 

* In BBC. 10, cl. iii., having been repealed by Act Xll. of 1801, has been omitted. 
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11« In aniis for mense-profita, or for immoveable property and 

- , . - mesne-profits, or for an account, if the profits 

Procedure in snita for ^ -i , • • r i.u 

mesne-profits or account or amounc decreed are or is in excess or tne 

when amount decreed ex- profits claimed OF the amount at \rbich the 
oeeds amount claimed. , . n t . i 

plaintiff valued the relief sought, the decree 

shall not be executed until the difference between the fee aotnally 
paid, and the fee which would have been payable had the suit com- 
prised the whole of the profits or amonuts so decreed shall have been 
paid to tbe proper ofiicer. 

AVhere the amount of mesne-profits is left to be ascertained in 
the course of the execution of the decree, if the profits so ascertained 
exceed tbe profits claimed, the farther execution of the decree shall 
be stayed rntil the difference between the fee actually paid, and the 
fee which would have been payable hud the suit comprised tbe whole 
of the profits so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, tbe suit shall be dismissed. 

Notes. 


This section is not applicable to interest accruing upon a decree in 
a suit which is neither for mesne- profits, nor for immoveable property, nor 
for an account, hut simply an action for money lent. — 12 Bom. H. U. R., 
227. 

Whore a decree awards mesne- profits and also directs delivery of a 
certain house <&o., to plaintiff, he may obtain execution of that part of the 
decree which orders delivery of the house &c., to him without paying the 
fees payable on the amount award for mesne-profits. — I. L. R., 11 Madr. 98. 

See 1. L. B., 9 Bom. 22, noted under see. 7. 

12. i. Every question relating to valuation for the purpose of 
determining the amount of any fee Charge- 
Decision of questions as j^jjle under this chapter on a plaint or memo- 
to yaluat'oo. raudum, of appeal shall be decided by the 

Court in which such plaint or memorandum, as the case may be, is 
filed, and such decision shall be final as between the parties to the 
suit : 

ii. But whenever any such suit comes before a Court of appeal, 
reference, or revisioo, if such Court coosiders that the said question 
has been wrongly decided, to the detriment of the revenue, it shall 
require the party by whom such fee has been paid to pay so much 
additional fee as would have been payable had the question been 
rightly decided, and the provisions of section 10, paragraph ii., shall 
apply. 

Notes. 

An appeal lies against an order rejecting a plaint on the ground of its 
being insufficiently stamped. — I. L. B., 6 Cal. 249. 

There is no appeal against the order of a District J udge fixing the 
amount of the court fee chargeable on a plaint. The right of appeal to 
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*wh]*c1i tbe plaintiff might have been entitled under Act VI II of 1859 has 
been taken away by the first danse of this section.— 2 Bom. 145 and 219. 

The provision as to declaratory snits requires great care and cir- 
cumspection in its application. A declaratory decree should not be made 
where the object of the plaintiff is to evade the stamp laws, or to eject 
under colour of a mere declaration of title. 

The law allows a plaintiff in some cases to rectify a mistake as to 
stamp duty, but this privilege is subject to qualification, and does not exist 
where the relief to be granted is altogether distinct from that originally 
sought. In such a case the plaintiff should not be allowed to put an ad- 
ditional stamp on his plaint. 

Where a plaintiff sued on a stamp of Es. 10 for a declaration of his 
title to land worth Bs. 19,000, in the possession of the defendant, it was 
held that the suit could not be maintained, and that the plaintiff was not 
entitled to put an additional stamp on the plaint and convert his suit into 
one for possession. — 1 Madr. 40. 

This section which makes the decision of a Court in which a plaint 
or memorandum of appeal is filed final on questions relating to valuation 
for the purpose of determining the amount of any fee chargeable, does not 
affect a question as to the class of suits in which a particular suit ranks. 
— 4 Madr. 204. 

A suit by a person against whom an order has been made, under sec. 
246 of Act Ylll of 1859, disallowing his claim to attached property, for 
a decree declaring his right to the property, need not be valued according 
to the value of the property, bnt can be brought on a stamp of Rs. 10 
under Soh. 11. art. 17, (iii),— I. L. E., 1 AL 360. See, however, 15 B. L. R., 
App. 1, in which it was held that a suit brought to set asido an order 
allowing a claim to attached property and releasing the property from 
attachment is a snit to try the title and establish the righo of the person 
who brings the suit, and such a suit mnst be valued according to the value 
of the property, and oannot be brought upon a stamp of Rs. 10 under No. 
17 of Sob. 11. of the Court Fees Act ; and 11 Bom. H. G. B., A. C. J. 186, 
wbet*e it was held that a suit, having for its object the relief of property 
from attaohment, seeks consequential relief. 

In deciding the amount of stamps to be borne by the memorandum of 
appeal, the High Court is not bound by the decision of the Court of first 
instance as to the stamp on the plaint. — 6 Bom. 302. 

The decision of the Court of first instance, that a plaint is under- 
valued, is binding upon the Court of appeal, reference or revision j bnt the 
Court of first instanoe is not justified in rejecting the plaint without 
giving to the plaintiff an opportunity of affixing the proper stamp. Where 
it is open to the plaintiff to ask for an aoconat, against the defendant, of 
moneys received by him under a oertifioate of heirship, and for payment 
of moneys not properly accounted for, he is precluded by section 2 of the 
Specific Relief Act, I of 1877, from asking for a mere declaratory decree, 
plaint allowed by the High Court to be amended by insertion of a prayer 
for account. — 9 Bom. 355, 

This section does not prevent a Conrt of appeal from determining 
whether or not consequential relief is sought in a snit, so that it may de- 
termine under what class of cases the suit falls for the purpose of the 
Court Fees Act.— 1 Al. 360. 
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See 12 B. L. B., 118, 12 B. L. B., 115, noted under eeo. 6 ; I. L. B., 7 
Al. 528, noted under seo. 6 ; 12 Al. 129, noted under eeo. 4 ; 14 Madr. 169, 
noted under eeo. 7; 15 Madr. 181 and ^8, noted under sea 10. 

13 * If an appeal or plaint, which has been rejected bj the lower 

Setnnd of fee paid on <>“ “7 grounds mentioned in the 

memorandnm of appeal. Code of Civil Procedure,* is ordered to be re- 
ceived, or if a snit is remanded in appeal, on any of the gronnds men- 
tioned in section 562 of the same Code,# for a second decision by the 
lower (^nrt, the Appellate Court shall grant to the appellant a certifi- 
cate, authorizing him to receive back from the Collector the fall 
amount of fee paid on the memorandnm of appeal ; 

Provided that, if, in the case of a remand in appeal, the order of 
remand shall not cover the whole of the subject-matter of the snit, the 
certificate so granted shall not authorize the appellant to receive back 
more than so much fee as would have been originally payable on the 
part or parts of such snbject-matter in respect whereof the snit has 
been remanded. 

Bote. 

When a plaint disclosing a reasonable case on the merits, is presented 
to any Civil Court in such a form that the Judge rejects it, for any 
substantial defect, but on account of an entirely technical enw in form 
only, and so as to have the plaintiff free to prosecute precisely the same 
case, in another form, against the same defendant or defendants, the value 
of the stamp on the plaint shall be refunded on presentation of an ap- 
plication to the Collector of the District in which the Civil Court is situ- 
ated, together with a certificate from the Judge who rejected the plaint, 
that it was rejected under the circumstances above described, and that the 
valne of the stamp should, in his opinion, be refunded.— Govt, of India 
Notification, 22Dd August 1873, No. 2,509. 

14. Where an application t for a review of judgmentj is presented 

BefDDd fee on epplioe- 0“ ninetieth day from the date of 

tion for review of jadg- the decree, the Court, unless the delay was 
caused by the applicant’s laches, may, in its 
discretion, grant him a certificate, authorizing him to receive back * 
from the Collector so mnch of the fee paid ou the application as ex- 
ceeds the fee which would have been payable bad it been presented 
before such daj.§ 

Note. 

In computing the period of eighty- nine days from the date of decree 
within which an application for review of Judgment may be presented on 
Miyment of half the fee leviable on the plaint or memorandum of appeal 
funder art. 5 of sch. I), the time daring which the Court is closed for va- 
3 ation cannot be excluded. — 1. L. B., 9 Madr. 184. 

• See Act XIV of 1822, seo. 8. " ~ ~ 

f As to refund of fees paid on applications to the Chief Court or the Court of 
be IKuanoial Commissioner of the Punjab for the exercise of its revisions] jariadiction 
jider seo. 688 of the Code of Civil Proednre, see Act XVIII of 1884, seo. 72. 
t See Act XIV of 1888, seo. 683. § See Sch. I., Nos. 4 and S, hfrtt. 

11 84 
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16. Where an applioation fojr a review of jodgment is admitted* 

Refund whTe c<nirt «- on the re-heariog the Court re- 

versM or modifies ita for* V0Pfl0fl Or mod 11108 ICS lormor U0C181OD on tlio 
®“ ground of gronnd of mistake in law or fact, tho applicant 
aball bo entitled to a certificate from the Court 
. antliorifiing him to receive back from the Collector ao mnoh of the fee 
paid on the application* as exceeds the fee payable on any other appli* 
cation to such Conrt under the iiecond Schednle to this Act, No. 1, 
clause (6) er clause (d.) 

But nothing in the former part cf this section shall entitle the 
applicant tosnoh oertificate where she reversal or inodifioation is due, 
wholly er in part, to fresh evidence which might have been prodnoed 
at the original hearings 

16« When any appeal is presented to a Civil Court, not against 
idditionsl fee where res- the whole of a decision, but only against so 
pendent takes objeoiion to much thereof as relates to a portion of the sab- 
uupp..l.dt>»t.(d.ctM. jeot-matter of the suit, and, on the hearing 
of sooh appeal, the re&pondent takes, under section 561 of the Code 
of Civil |^rooedare,t an objection to any part of the said decision 
other than the part appealed against, the Conrt shall not hear snob 
objection until the respondent shall have paid the additional fee which 
would have been payable had the appeal comprised the part of the 
decisioii so objected to. 

Notes. 

Where a Court decreed property in shares to members of a family, 
and one appealed, claiming a larger share, the stamp shonld be calculated 
on the value of the excess be claims.-— 10 Bom. H. C. R., 444. 

The court fees which an appellant has to pay on a memorandum of 
appeal from a decree which gives him only partial relief are to be calculated 
upon the difEerenoe between the value of the relief which he claims and 
the relief granted by the decree appealed against. Where a decree was made 
payable by three instalments, and the plaintiff appealed on the ground 
that it should not have been made so payable, held that the court fee 
should be oaloulated upon the difference between the amount claimed in 
the Court below and the sum of the present values of the three instalments 
payable on the datee mentioned in the decree. — I. L. B., 19 Cal. 272. 

A pauper respondent is not entitled to present objections at the trial 
of an appeal without payment of stamp duty.— 1 Bom. 75. 

17, Where a suit embraces two or more distinct snbjeots, the plaint 

. . or memorandum of appeal shall be chargeable 

Itultifacioas suits. aggregate amount of the fees to wbioh 

the plaints or memoranda of appeal in suits embraoing separately each 
of each snbjeots would be liable under this Act. 

Nothing in the former part of this section shall be deemed to 
affect the power conferred by the Code of Civil Procedure, section 45, 
paragraph 2.t 


• See Act X2C. of 1870. 


t See Act XIV. of 1888, sec. 8. 
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Botat. 

For the purpose of determiniuip the stamp fee payable on an appeal 
to the High Court, in a suit for possession and for mesne*pro6ts, the claim 
for possession and mesne-profits is to be taken as one entire oiaim.— !• 
L. B., 8 Gal. 593. (2 A1. 682 dissented from). 

Where the plaintiff sues, in the alternative, for one of two reliefs, the 
larger of the two reliefs sought determines the amount of the stamp. 
Section 17 of the Court Fees’ Act (Vll of 1870) does not apply to snoh a 
case. That section is applicable only to a case of oumnlative relief sought 
by the plaintiff. Motigauri c. Pranjivandas (I. L. B., 6 Bom., 302) followed. 
—15 Bom 82. 

The words ‘ distinct subjects* mean distinct casses of action or dis- 
tinct kinds of relief, or every separate matter distinotly forming a aubjeot 
of the claim. — 1 Al. 552. 

In a suit upon three different hnndis ezeonted on the same date by 
one of the defendants in favonrof the other three defendants and by them 
assigned to the plaintiff, and not paid on matnrity , — held that each hnndi 
afforded a separate oanse of action, that the suit embraced three separate 
and distinct sabjeuts, and that the memorandum of appeal by the first de- 
fendant was chargeable with the aggregate amount of the conrt-fees, to 
which the memoranda of appeal in suits embracing separately each of suoh 
subjects would'be liable under the Court-fees Act. — 9 Al. 25^. 

18- When the first or only ezamioation of a person who com- 
Written examination of plains of the oSeooe of wrongfol oonfinement^ 
complainants. or of wroDgfnl restraint^, or of any offence 

other than an offence for which police-officers may arrest without a 
warrant, and who has not already presented a petition on which a fee 
baa been levied under this Act, is rednoed to writing nnder the provi- 
sions of the Code of Criminal Frocedaroy^ the oomplaioant shall pay a 
fee of eight annas, unless the Court thinks fit to remit snch payment* 

19. Nothing contained in this Act shall 
ou^nta^'^ ^ ° render the following documents chargeable 

with any fee i — 

i. Power-of-attorney to institute or defend a suit when ezeonted 

by an officer, warrant-officer, non-commissioned officer, or 
private of Her Majesty’s army not in civil employment. 

ii. {^Repealed by Act XII of 189L] 

iii. W ritten statements called for by the Court after the first hear* 

ing of a Boit. 

iv. [Repealed by the CarUonmente Act {XII L of 1889^, sec. 2 and 

ech.] 

V. Plaints in suits tried by Village Munsifst in the Presidency 
of Fort St. George. 

vi. Plaints and processes in suits before Distriet Panchajats in 
the same Presidency. 


• Sm Act X. of 1882, seo. 3. 


I See Madr. Rsgalatioa IV. of 18l8. 
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vii. Plaints in snits before Collectors under Madras Begnlation 

XIL of 1818. 

viii. Probate of a will, letters of administration, ^and, save as 

regards debts and securities, a certificate under Bombay 
Begnlation Vlll. of 1827,” * where the amount or value 
of the property in respect of which the probate or letters 
or certificate shall be granted does not exceed one 
thousand rupees. 

ix. Application or petition to a Collector or other officer making 

a settlement of land-revenue, or to a Board of Bevenne, or 
a Commissioner of Bevenne, relating to matters connect- 
ed with the assessment of land or the ascertainment of 
rights thereto or interests therein, if presented previons 
to the final confirmation of snoh settlement. 

X. Application relating to a supply for irrigation of water be- 
longing to Qovernment. 

zi. Application for leave to extend cnltivation, or to relinquish 
land, when presented to an officer of land-revenne by a 
person holding, under direct engagement with Govern- 
ment, land of which the revenne is settled, but not per- 
manently, 

zii. Application for service of notice of relinquishment of land 
or of enhancement of rent. 

ziii. Written authority to an agent to distrain. 

ziv* First application (other than a petition containing a crimi- 
nal charge or information) for the summons of a witness 
or other person to attend either to give evidence or to 
produce a document, or in respect of the production or 
filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court. 

zv. Bail-bonds in criminal cases, recognizances to prosecute or 
give evidence, and recognizances for personal appearance 
or otherwise. 

xvi. Petition, application, charge, or information respecting any 
offence when presented, made, or laid to or before a 
police-officer, or to or before the heads of villagesf or the 
village-police^ in the territories respectively subject to 
the Governors in Council of Madras and Bombay. 

* The words quoted hate been substituted for the words, ** and oertifioate men- 
tioned in tbe First Bchednle to this Act annexed, No* IS,” by the Snooession Oertifioate 
Aot (VII. of 1889), aeo. IS (S). 

t Beelladr.BegnlationeZLof 1816 end IT. of 1811,800.6. 
t Bee Bom. Aot YIH. of 1867, sees. 14, If, and 16. 
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xvii. Petition by a prisoner or other person in dnress or nnder 
restraint of any Court or its officers. 

xviiu Complaint of a pubiio servant (as defined in the Indian 
Penal Code,) a mnnioipal officer, or servant of a Railway 
Company. 

xix. Application for permission to cnt timber in Government 
forests, or otherwise relating to such forests. 

xz. Application for the payment of money due by Government 
to the applicant. 

xzi. Petition of appeal against the chaukidari assessment nnder 
Act No. XX. of 1856, or against any mnnioipal tax. 

xzii. Applications for compensation nnder any law for the time 
being in force relating to the acquisition of property for 
public purposes. 

zxiii. Petitions presented to the Special Commissioner appointed 
nnder Bengal Act No. II. of 1869 {to ascertain^ regulate^ 
and record certain tenures in Chutia Nagpur.) 

zxiv. Petitions nnder the^ Indian Christian Marriage Act, 1872/ 
sections 45 and 48. 

Notes. 

A judgment debtor, whilst in custody, applied to the Court, under 
Chapter XX of the Civil Procedure Code, to be declared an insolvent. 
The application was refused, and the judgment debtor appealed against 
th ' order rejecting his application. xQ'o Court fee was affixed to the 
memorandum of appeal. Held, that no court foe was leviable under danse 
17 of this section.— I. L. B., 10 Cal. 61. 

A written statement called for by the Court after the first bearing, 
is also exempt from stamp duty.— 5 Bom. 400. 

A written statement of bis case, tendered by a party to a suit at any 
time before or at the first hearing of the suit, is not liable to any conrt 
fee, and may be written on plain paper. — 5 Bom. 400. 

Application to divide and ascertain the several shares of a joint 
holding are exempt from duty *nnder clause 9 of this section.— Bd.'s 
Pros., 9th May 1878, No. 1,243. 

Applications to transfer pattas being included in ‘‘applications relating 
to matters connected with the ascertainment of rights to or interest in 
land” are exempt from duty under clause 9 of this section.— Bd.'s Pros., 
9th May 1878, No. 1,243. 

Applications to relinquish lands are exempt from stamp duty under, 
clause 11 of this section. — ^Bd.*s Pros., 9th May 1878, No. 1,243. 


• This danse has been snbstitnted for the oxiglaal the Indian Ohristian Mar- 
riage Act (ZY. of 1878), sec. 2. 
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CHAPTXB IIIA*. 

Fkobatbs, Lettbra of Adminibtratiov, akd Cebtificatbs of 
Adicinistration. 

l9A.t Where any person, on applying for the probate of a will 
Belief nhere too high a letters of administration, has estimated the 
eoort-fee hiw been pai«i. property of the deoeased to be of greater 
Tslne than the same has afterwards proved to be, and has conse- 
qnently paid too high a ooort-fee thereon, if, within six months after 
the true valne of the property has been ascertained , sneh person pro* 
dnoes the probate or letters to the Chief Controlling Uevenne Antho- 
rity of the province in which the probate or letters has or have been 
granted, 

and delivers to snoh Authority a particnlar inventory and valu- 
ation of the property of the deceased, verified by affidavit or affirm- 
ation, 

and if auoh Authority is satisfied that a greater fee was paid on 
the probate or letters tb in the law reqnired, 

the said Authority may — 

(a) cancel the stamp on the probate or letters, if sncb stamp has 
not been already cauoelled ; 

(b) snbstitnte another stamp for denoting the eonrt-fee which 
should have been paid thereon ; and 

(c) make an allowance for the difference between them as in tbe 
case of spoiled stamps, or repay the same in money, at bis discretion. 

19B4 Whenever it is proved to the satisfaction of snoh Antho- 
Bel* f here d bfce d *** executor or administrator has paid 

from a deoeaeed ^ pereon debts doe from the deceased to sncb an amount 
have been ont of bis being deducted out of the amoont or value 
of the estate, reduces the same to a sum which, 
if it bad been the whole gross amount or value of the estate, would 
have oooasioned a less oonrt*fee to be paid on the probate or letters of 
ed ministration granted in respect of snob estate than has been actnally 
paid thereon under this Act, 

snoh Authority may return the difference, provided the same be 
claimed within three years after the date of snoh probate or letters. 

But when, by reason of any legal proceeding, the debts dne from 
the deoeased have not been ascertained and paid, or his effects have 
not been recovered and made available, and in oonseqnenoe thereof the 
executor or administrator is prevented from claiming the retnrn of snoh 
defferenoe within tbe said term of three years, the said Authority may 

• Thl* ohaptor hai been inaarted by Act XIIX. of 187S(oa Act fo amend iht law rt- 
lating to Prohatoo and LoUen of AdminUtratwn)^ aeo. 6. 

t OmipaeaUQao. UL, c. 184^ aeo. 4C. 

t Compara 88 Geo. IIL, o. 184, aeo. 81. 
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allow saoh farther time for makiog the claim as may appear to be rea* 
BOfnable nnder the ci reams taaoes. 

I 9 C* Whenever^ a grant of probate or letters of administration 
Belief ID ceae of eereral made in respeot of the whole of 

the property belonging to an estate, and the 
fall fee chargeable under this Act has been or is paid thereon, no 
fee shall be chargeable under the same Act when a like grant is made 
in respect of the whole or any part of the same property belonging 
to the same estate. 


Whenever such a grant has been or is made in respeot of any 
property forming part of an estate, the amount of fees then actnally 
paid under this Act shall be dedauted when a like grant is made in 
respect of property belonging to the same estate, identical with or in- 
eluding the property to which the former grant relates. 

ISD.t The probate of the will, or -the letters of administration 
dedlared valid effects, of any person deceased, here- 

aa to trust-property, though tofore or hereafter granted, shall be deemed 
not covered by court-fee. and available by his exeentors or admi- . 

nistratora for recovering, transferring, or assigning any moveable or 
immoveable property whereof or whereto the deceased was possessed 
or entitled, either wholly or partially, as a trustee, notwithstanding 
the amennt or value of such property is not included in the amount 
or value of the estate in respect of which a oourt-fee was paid on 
such probate or letters of administration. 

19£* t Where any person, on applying for probate or letters 

^ . , * of administration, has estimated the estate of 

Provision for case whore j , 1 * 1 . 

too low a oourti>fee hat the deceased to be of less valne than the same 

been paid on probatei, Ao. afterwards proved to be, and has in oonse- 

qoence paid too low a coort-fee thereon, the Chief Controlling Re« 
venae Authority of the province in which the probate or letters has 
or have been granted may, on the value of the estate of the deceased 
•being verified by affidavit or affirmation, cause the probate or letters 
of administration to be duly stamped on payment of the full court- 
fee which ought to have l^en originally paid thereon in respeot of 
snoh value and of the farther penalty, if the probate or letters is or 
are produced within one year from the date of the grant, of five 
times, or, if it or they is or are produced after one year from snoh 
date, of twenty times, such proper court-fee, withoat any dedaotion 
of the court-fee originally paid on snob probate or letters : 

Provided that, if the application be made within six months after 
the ascertainment of the trne value of the estate and the discovery 


• Here the word “each,” repealed by Act XII. of 18S1, has been omiUed. 
t Compare 48 Goo. UL, c X4S, sec. 85. : Compare 55 Geo. III., c. 184, aeo. 41. 
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that too low a coart^fee wag at first paid on the probate or letters, 
and if the said Authority is satisfied that snob fee was paid in conse* 
qnenoe of a mistake, or of its not being known at the time that some 
particular part of the estate belonged to the deceased^ and without 
any intention of fraud or to delay the payment of the proper court- 
fee, the said Authority may remit the said penalty, and cause the 
probate or letters to be duly stamped on payment only of the sum 
wanting to make np the fee which should have been at first paid 
thereon. 

zrote. 

In exercise of the powers conferred by section 26 of the Court Fees* 
Act, 1870 the Governor-General in Council directs that the additional 
Court Fee payable under section 19E of the said Act on Probates and Let- 
ters of Administration shall be denoted either— (a) by impressed and ad- 
hesive stamps in the manner, prescribed in Notification, No. 361, of 18th 
April 1863 ; or (&) wholly by adhesive stamps of the kind described in 
Clause 1 of Notification, No. 361, of 18th April 1683.* 

0XF4 OHO o! letters of administration on which too low a 

▲dmlnistritor to sira Hid 

proper leourity before Authority shall not cause the same to be duly 

^tTwa*”***^ stamped in manner aforesaid, nntil the ad- 

ministrator has given such security to the 
Court by which the letters of administration have been granted as 
ought by law to have been given on the granting thereof, in case the 
full value of the estate of the deceased had been then ascertained. 

190<§ Where too low a court-fee has been paid on any probate 

Sxooators,eo„ not paying letters of administration in oonseq'nenoe of 

fall roa^feo on probates, any mistake, or of its not being known at the 
Ao., within iiz monthi after .. i # 

diaoovery of under pay- Bome particular part of the estate 

belonged to the deceased, if any executor or 
administrator acting under such probate or letters does not, within six 
months after the first day of April 1875, or after the discovery of the 
mistake, or of any effects not known at the time to have belonged to 
the deceased, apply to the said Authority, and pay what is wanting 
to make np the oourt-fee whioh ought to have been paid at first on 
such probate or letters, he shall forfeit the snm of one thousand rupees, 
and also a further snm at the rate of ten rupees per cent, on the 
amount of the sum wanting to make np the proper oourt-fee. 

19 E. [Bepe(dd by the Guardiana and Wards Act {VIlL of 
lS 90 )ySee. 2 and 


* As to this Notiftoatioo, les note under see. 26. 

I Ckmipare 65 Qeo. lit, o. 184, sea 4t. .§ OoDpsre 55 Gea lll,*c. 184, sea 48. 
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CHAFTSB IV. 

Proobbb Fees. 

Buies as to costs of pro- 20- The High Court shall, as soon as may 

be, make rules aa to the following matters 

i. The fees chargeable for serving and executing prooeBses isaned 
by such Court in its appellate jurisdiction, and by the other Civil* 
Courts established within the local limits of such jurisdiction ; 

ii. the fees chargeable for serving and exeesting processes issued 
by the Criminal Courts established within such limits in the case of 
offences other than offences for which poIice-ofBcers may arrest with- 
out a warrant; and 

iii. the remuneration of the peons and all other persons emptoj 
ed by leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the 
rules so made. 

All such rules, alterations, and additions, shall, after being con- 
Gon6nnation and pubUca- 6rmed by the Local Government, and sanc- 
tion of rulet. tinned by the Governor-General of India in- 

Council, be published in the local ofScial Gazette, and shall thereupon 
have the force of law. 

Until such rules shall be so made and published, the fees now 
leviable for serving and executiog processes shall continue to be levied, 
and shall be deemed to be fees leviable under this Act. 

Kolas. 

Fees levied for serving and ezeonting processes cannot be applied to 
any other purpose than the remuneration of the establishment employed 
under Courts. — Bd.’s Pros., 4,928, 6th November 1877. 

A commission issued to an Ameen to bold a loeal investigation for the 
purpose of ascertaining the amonnt of mesne profits is not a prooeaa within 
the meaning of ol. 1 of sec. 20 of the Court Fees Act ; and Art. 3, Part II 
of the rules, promulgated in 1878, framed under that section, is therefore 
uUra vires, and cannot be enforced. — I. L. B., 17 Cal 281. 

The following Rales made by the High Court of Jndioature at Madras, 
pursuant to this Section were confirmed by the Government of Fort 8ll 
George in Council and sanctioned by the Governor- General in Council. 

1. On and after the 16th Augnst 1873, all payments for the amice 
of processes issued by the High Gonrtin its ordinary appellate jorisdiotion, 
and by the Civil and Revenue Courts subordinate to the High Court, and 
by Criminal Courts, in the case of offences other than offeaoes for which 
the Police may arrest without warrant, shall bo collected according to the 
rates fixed in the annexed Schedules A and B. 

2. In addition to the fees payable under Schedules A and B, where 
ferry charges have to be incurred, or where special expedition is required 
in the service of any process, the party at whose instance the process is 

* In seo. 20, cl. t., the words ** and Revenue ” repealed by the Pan jab Land Bevsunt 
Act (XVII. of 1887), have been omitted. 

11 85 
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iflflaod shall pay a farther fee eqaivalent to the actual cost of the ferry 
charge, or the actual cost of trayelling by rail, boat, cart, &o., as the case 
zaay be. 

3. Where any process has to be served in another district than that 
in which it is issued, no extra charge shall be made for postage. 

4. When an Amin is employed as process server in the Court of a Dig. 
trict Munsiff, or in a Revenue Court subordinate to that of Collector, his 
salary shall be 12 Rupees per mensem. In every other Court his salary 
shall be 14 Rupees per mensem. Provided that in exceptional oases, and 
with the previous sanction of the High Court, batta may be given in ad- 
dition to the salary so 6xed. 

5. When a peon is employed as process-server in the Court of a 
District Mnnsiff, or in any Revenue Court subordinate to that of a Col- 
lector, or in any Criminal Court, his salary shall be 6 Rupees per mensem. 
In every other Court his salary shall be 7 Rupees per mensem. Provided 
that in exceptional cases, and with the previous sanction of the High 
Court, batta may be given in addition to the salary so fixed. 

6. The receipts on account of processes must be sufficient to defray 
the cost of the Process- Service Establishments and the postage on account 
of correspondence relating to processes. 


SCHEDULE A.-(CIVIL AND REVENUE COURTS.) 


No. 

— 

In diBtriot 
Munsif’s or 
Subordinate 
Ro venue Conrt. 

In every other 
Civil or Heve- 
ime Court. 

1. 

Summons or Notice to defendant or res- 
pondent 

Rs. A. P. 

0 8 0 

Rs. A. P. 

1 0 0 


And for every additional defendant or 
respondent if applied for at the same 
time and if defendant resides in the 
same neighbourhood ... «• 

0 

4 0 

0 8 0 

2. 

Summons to a witness 

0 

8 0 

10 0 


And for every additional witness if ap- 
plied for at the same time and if wit- 
ness resides in the same neighbour- 
hood 

0 

4 0 

0 8 0 

3. 

Warrant of arrest 

1 

0 0 

2 0 0 

4. 

Proclamation of attachment or the pio- 
cess for sale 

0 

8 0 

10 0 

5 

Warrant of attachment of moveable or 
immoveable property, according to the 
value of the suit if applied for before 
judgment, or the amount decreed ill 
applied for in execution of decree — ' 
If the valne or amount does not exceed 
50 Rupees .«• 

0 

8 0 

••• ••• 


Exceeds 50 Rs. but does not exceed 

1 100 Rs. ... 

1 

0 0 

1 2 0 0 
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No. 


In district 
Mnnaif’s or 
Subordinate 
Revenue Oonrt' 


In every other 
Civil or Beve* 
nue Cour. 



Exceeds 100 Rs. but does not exceed 500 

2 0 0 

Bb. a. p. 
3 0 0 


« SOO „ „ 1,000 „ 

3 0 0 

4 0 0 


„ 1,000 „ „ 6,000 „ 

• ••• ••• 

5 0 0 


„ 6,000 „ „ 10,000 „ 

... ... •** 

6 0 0 


„ 10,100 „ „ ... 

*.• ... ... 

7 0 0 

6. 

Warrant of delivery of possession of 
property, moveable or immoveable — 
[£ no attachment has taken place. 

Thofee for a 

kttaohment of 

7. 

If attachment has taken place — 

For moveable property 

said pi 

0 8 0 

ropertj. 

10 0 


For immoveable property 

10 0 

2 0 0 


Warrant of sale of moveable property 
If conducted at the Court-house ... 

0 4 0 

0 8 0 


If not conducted at ” 

0 8 0 

10 0 

8. 

Warrant of sale of immoveable pro- 
perty— 

If conducted at the Court-house 

0 8 0 

10 0 


If not conducted at ” 

10 0 

2 0 0 

9. 

Injunction, Order, or Notice not other- 
wise provided for 

Q 

CO 

o 

10 0 

10. 

Any process in execution of a decree 
of a village Munsiff 

o 

o 

*•. ••• ••• 

(1.) If a process is to be served or executed within a radius of six 

miles from the Court-house, half the above rates only are to be charged. 


The Judges of every Court shall determine what villages are within the 
above radius, and a list of such villages shall be notified in a oonspiouons 
plaoe in the Court-house. 

(2.) When it is found neoessary to employ more than one Amin or 
Peon (as, for instance, where property is situated in different places), 
double rates are to be charged. 


(3.) When a warrant remains unexecuted for fifteen days after its 
delivery to the officer entrused with its execution, an additional fee at the 
same rate shall be levied from the party at whose instance the warrant 
was issued for every fifteen days or portion of fifteen days until return is 
made, provided that the delay in executing the said warrant is not at- 
tributable to the officer of the Court. 

(4.) If the the processes for attachment and sale are issued aimnU 
taneously, the proper fee for the former process only is to be charged . 

(5.) Under section 8, Act XXIII of 1861, the lowest rate for servisiii^ 
a process shall be deemed to be as heretobefore 4 annas per diem. A 
week’s batta is to be deposited in advance and renewed at like intesxals. 
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SCHEDULE B.-(CBIHINAL COUBTS.) 

Bs. A. P. 

1. SammonB to defendant ... ... ... 0 8 0 

And for every additional defendant, if applied for 
at the same time, and if resident in the same 

neighbourhood ... ... ... •••0 4 0 

2. Sammons to a witness ... ... ... ...0 8 0 

And for every additional witness, if applied for at 
the same time, and if witness resides in the same 
neighbourhood ... ... ... ...040 

3. Warrant of arrest ... ... ... ... 0 12 0 

4. Notice, Order, Injunction, or Warrant not otherwise 

provided for • ee ese ••• 0 8 0 

(1.) If a process is to be served or executed within a radius of six 
miles from the Court-house, half the above rates’ only are to be charged. 
The Judge of every Court shall determine what villages are within the 
above raaius, and a list of such villages shall be notified in a conspicuous 
|daoe in the Court-house. 

^ (2.) When a warrant remains unexecuted for fifteen days after its 
delivery to the officer entrusted with its execution, an additional fee at the 
same rate shall be levied from the party at whose instance the warrant 
was iesned for every fifteen days or portion of fifteenl days until return is 
made, provided that the delay in executing the said warrant is not at* 
tributable to the Officer of the Court. 

{8§e Fort fit. G§orge Qat»ti9^ 8th August 1878,) 

A Table in the English and Vernaonlar languages) showing 

Tabto of proc«»fMc ‘I*® for snoh semee and exeoB- 

tioD, enall be exposed to view in a oonspionons 
part of each Court. 

88. Snbjeot to mlea to be made by the High Court, and ap> 
Nonbw of DittriotMid PFoved by the Local Government and the Go- 
Sobordioit. Ooui.. vemor-General of India in Connoil, 

every Distriot Judge and every Magistrate of a Diatrict aball 
fix» and may from time to time alter, the number of peons necessary 
to be employed for the aerviee and exeontion of prooeaaea issned out 
of bis Court and each of the Conrta subordinate thereto ; 

add for the pbrpoaes of this section, every Court of Small Ganses 
WmdMc of peen. in ®*tabU8hed nnder Act No. XI. of (to 

MatMoal Sm« 1I Oaue consolidate and amend tie late rdating to Oourtt 
of SmM Oauui htymd the local limits of the 
ordinasy ortginal eioil juriidietion of the High Charts of Jvdieaitare) 
shall be deemed to be snbordinate to the Court of the Distriot Judge. 

88« [Hepsolecl ig the Fatyeh Land Bevenne Act (ZF7I cf 1887).! 

84* ffiqMobdby Act XII </iS91.] 


•Sm Act XX. of 1867. 
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Collection of fees bj 25. All fees referred to in section 8, 

stampe. or chargeable under this Act, shall be col* 

lected by stamps* 

26* The stamps used to denote any fee chargeable under this 

Stemps to be imptened impressed or adhesive, or partly 

orodhesive. impressed and partly adhesive, as the Go* 

vernor-General of India in Council may, by notification in the Gazette 
of India, from time to time direct* 

Botes. 

1. When in any case the fee chargeable under the said Act is less 
than Rs. 10, such fee shall be denoted by adhesive stamps only. Such 
adhesive stamps shall either be the adhesive stamps bearing the words 
**Conrt Fees,” at present in nse, or adhesive stamps of any different shape, 
size, or pattern, bearing the words Court Fees,” which may hereafter 
be issued for use, in supersession of, or in addition to, the adhesive stamps 
now in use. 

2. When in any case the fee chargeable under the said Act amounts 
to or exceeds Bs. 10, such fee shall be denoted by impressed stamps 
bearing the words ” Court Fees,” adhesive stamps being only employed 
to make up fractions of less than Bs. 10. 

3. 1£ in any case the amount of fee chargeable under the said Act 
involves a fraction of an anna, such fraction shall be remitted. 

4. This Notification shall take effect on and after the 1st June 1883. 
(Vide Fort Saint George Gusette, dated 8th May 1883, Part I, page 307). 

See also note under sec. 19E. 

Rales for supply niiinber, 87, The Local Government may, from 

to *>“«» “»ke rnles lor r*£alfttiiig— 

(а) the supply of stamps to be used under this Actj 

(б) the number of atamps to be used for denoting any fee charge- 
able under this Act, 

(e) the renewal of damaged or spoiled stamps, and 

(d) the keeping accounts of all stamps used under this Act : 

Provided that, in the ease of stamps used under section three in« 
High Court, such rnles shall be made with theoonoarrenoeof the Chief 
Justtce of such Court* 

All such rules shall be puUiahed in the Local official GaseMe, and 
shall thcreapott have the force of law. 

Sfotee. 

Under the provisions of section 27 of the Court Fees 1870, the 
Governor in Council is pleased to preserib a the undermentioned Bnlea 
to take effect from and after the 1st April, 1872, in smrsession of the 
Rules laid down in para 2 of the Botifimtion of the Judicial UeMrtment 
under date the 26th April, 1870, (published at jpages 496 and 497 of the 
Fort St. Geor§e gazette for 187(9, for rmahlmg the use of etfunps in 
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payment of the commission and fees chargeable for the time being in the 
Madras Coart of Small Causes — 

1. Mode of using stamps. — The necessary stamps shall be provided by 
the parties liable to pay the commission and fees and shall, in respect of 
the institation of suits, be affixed to the plaint in respect whereof such 
oommission and fees are payable. The costs and fees payable in respect of 
warrants, subpoenas, second summonses, and all other processes whatsoever 
not being original summonses, in reference to which it has not been custom- 
ary to file, as part of the record, any written or printed document or 
paper whereon the stamp could be affixed, shall be paid as follows : — vts., 
the party requiring such process to be issued shall produce an application 
in writing and a stamp eqnal to the amount of costs and fees payable 
shall be affixed to such application. Such application shall be entitled in 
the canso or matter to which it relates, and shall specify shortly the object 
thereof, and shall be filed in the particular office of the Court to which it 
relates. 

2. In order that the terras of a document may not be defaced or 
obscured, the stamp affixed to it shall be of an amount corresponding, as 
nearly as practicable, with the amount of the stamp which such document 
requires. It shall be in the discretion of the Clerk of the Court to refuse 
to accept any document which shall bear an unnecessary number of stamps. 

3. Stamps of the value noted below will be required for the purposes 
of the Court : — 


Bs. 

A. 

Rs. 

A. 

Rs. 

A. 

Rs. 

A. 

Bs. 

A. 

Bs. 

A. 

0 

1 

fi 

0 

4 

2 

0 

5 

0 

8 

0 

20 

0 

0 

1 

0 

3 1 

8 

0 

6 

0 

9 

0 

30 

0 

0 

2 j 

1 

0 

4 

0 

' 7 

0 

10 

0 

60 

0 


4. Provisions for sale of stamps, — Stamps will be sold by a licensed 
stamp vendor or by the assistants employed by him for that purpose in a 
stall or office situate within the premises of the Court, and by all other 
vendors authorized to sell Court- Fee stamps. The stamp vendor’s 
office on the premises of the Court shall be open daily for the sale of 
stamps (except on snob days as. the Coart shall be sitting) between the 
hours of 10 A. M. and 5 f. m. 

5. Register of compromised suits, |*c., to he kept, — A Register shall be 
kept in the office of the Clerk of the Court by one of the clerks attached 
to that office, who shall be styled the Compromise Register-writer ; and in 
this Register shall be entered the particulars of cases compromised, and of 
oases in whioh costs have been remitted, either in whole or in part, by 
order of the Judges, It shall also be the duty of the Compromise Register- 
writer to make ont the certificates for the payment of half and remitted 
costs. It shall be the dnty of the Deputy Clerk of the Court to examino 
the certificates, and compare them with the original records and, if correct, 
to pass and initial the same for payment The certificates, after being 
signed by the Clerk of the Court, will be paid by the stamp vendor of the 
Court, who will be provided by Government with a Permanent Advance 
Fund for the pnrpoM of making these refunds. The stamp vendor will, 
from time to time, replenish this fund by drawing from the Deputy Colleotor 
of Madras the amount expanded, delivering to him the certificates he has 
discharged. The Deputy Colleotor will hold these certificates as his vouchers 
for the amount disbursed by him to the stamp vendor. The clerk of the 
Court will also furnish to the Deputy Collector of Madras, at the close of 
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each month, a memorandnm showing the number of, and the amount for 
which, certificates have been issued dunng the month. ' 

6. Duties as to examination of stamps . — It shall be the duty of the 
Manager or Head Officer of the department in which applications are filed, 
with such aid as may be required under the immediate snperintendenoe of 
the Clerk of the Court, to receive all documents and see that the blank apace 
in them is not unnecessarily covered with stamps, and that stamps of the 
proper description and values are affixed. The Manager shall granM receipt 
or memorandum for every application filed. 

7. Rules inapplicable to Counsel and Attorneys and to costs of re- 
ferences to High Court. — These rules do not apply to fees payable to Coun- 
sel and Attorneys of the High Court in cases certified, or to the costs of 
references to the High Court. 

28th February 1872, No. dOi. 

In exercise of the powers conferred by Section 27 of the Court fees* 
Act, 1870, and in modification of the Notification published at page 647 of 
the Fort St. George Gazette, dated the 30th April 1872, and of all other 
Notification on the subject, the Right Honourable the Governor in Connoil 
is pleased to issue the following rules : 

1. When, in the case of fees amounting to less than Rs. 10, the amount 
can be denoted by a single adhesive stamp, such fee shall be denoted by a 
single adhesive stamp of the required value. But if the amount cannot be 
denoted by a single adhesive stamp, or if a single adhesive stamp of the 
required value is not available, the next lower value available shall be used, 
and the deficiency shall be made up by the use of one or more additional 
adhesive stamps of the next lower values, which may be required to make 
up the exact amount of the fee. 

2. When, in the case of fees amounting to or exceeding Rs. 10, the 
amount can be denoted by a single impressed stamp, the fee shall be de- 
noted by a single impressed stamp of the required value. But if the amount 
cannot be denoted by a single impressed stamp, or if a single impressed 
stamp of the required value is not available, an impressed stamp of the next 
lower value available shall be used, and the deficiency shall be made up by 
the use of one or more additional impressed stamps of the next lower values 
available, which may be required to make up the exact amount of the fee 
in combination with the adhesive stamps to make up fractions of less than 
Bs. 10. 

3. Any adhesive stamps which may be used under Rule 2 shall bo 
affixed to the impressed stamp of the highest value employed in denoting 
the fee. 

4. When two or more impressed stamps are used to make up the amount 
of the fee chargeable under the Court Fees Act, a portion of the snbj^t- 
matter shall be written on each impressed stamp so used, and the writing 
on each stamp shall be attested by the signature of the person or persons 
executing the document. 

5. When one or more impressed stamps used to denote a fee are 
found insufficient to admit of the entire document being written on the 
side of the paper which bears the stamps, so much plain paper may be 
joined thereto as may be necessary for the complete writing m the docu- 
ment ; and the writing on the impressed stamps and on the plain paper 
shall be attested by the signature of the person or persons executing the 
document. 
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C, In the bhink spsoe left in the adbesire straps the vendor shsU in* 
sert the name of the parobsser, the date of sale, and bis own ordinary sig- 
natare. 

This Kotifioation shall take effeot on and after the Ist June 1883. (Tide 
Fort St George ChusetM^ datsd 82nd May 1883, Part I, page 382.) 

88. No doonnent which onght to bear a stamp nnder this Act 
Stampip ia« *1**^ be of any vaRdity, nnless and antil it is 

adrertenUy rmirad. properly stamped . 

Bnt, if any ao^ doenment is, tbroogh mistake or inadvertence, 
received, filed, or naed in any Conrt or of^e, without being properly 
stamped, the presiding Judge or the bead of the office, as the case may 
be, or, in the case of a High Conrt, any Judge of such Court, may, if 
he thinks fit, order that snob doenment be stamped as he may direct ; 
and, on inch doenment being stamped accordingly, the same and every 
proceeding relative diereto shall be as valid as if it bad been properly 
stamped in the first instance. 

Votea 




the Court of the Diatriot Judge on the 24th May, the last day allowed for 
it by limitation, and was reoeived and a memorandam endorsed on it 
** Appeal within time; stamp duty insufficient Bs. 204 odd.” On the 27th 
Hay an order was pasMd by the District Jndge, and endorsed on the me- 
morandnm, allowing the appellant one week within which to supply the 
deficienoy, and this period was on the 5th June further extended by another 
fortnight being allowed. On tbe 13th June the full stamp duty was paid 
hj the applicant. HeM, that the facts of the case did not -bring it within 
either the spirit or the letter of section 28 of the Court Fees Act, and that 
these proceedings were not such as were contemplated by thaw section, or 
to put the appeal in cneder when the stamp duty was received on the 13th 
June, and that the appeal had been properly dismissed as being out of time. 
Balkaran EM o. Gobmd Nath Tiwari referred to. — I. L. B., 19 Cal. 747. 

The pow^ conferred by seo. 28 of the Court Fees Act, cannot be 
easroised by an order passed after tbe decision of the case to which the 
•question of the payment of court fees relates, and, even assuming that they 
•can ha so exoroi^, such an order, though it may be subject to such rules 
as toappeal or revision as the law may provide, cannot Im given effeot to 
by malung iuaertioua in au antecedent decree. — 7 Al. 528. 

See I. L. B., 12 Al. 129, noted nnder seo. 4 ; 15 Madr. 29, noted nnder 
eee. Ill ot the Civil Prooednre Code. 


S9. Where any enoh document is amended in order merely to 
oorreot a mistake, and to make it conform to 
the original intention of the parties, it shall 
not be neoeasary to impoeo a freeh stamp. 

30* No doenment requiring a stamp under this Act shall be filed 

> « •0*^ «P<»» “ “7 proceeding in any Conrt 

or office until the Hump bus been oanoelled. 

Sndh offioer m Ihe Conrt or tho hond (d the office may from time 
to time i^point shall,' oa raoeiviog any snob doonment, forthwith effect 
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Budi qftaoellation by panohiog oat the fignre-head so m to leave the 
amount designated on the stamp nntoaohed, and the part removed by 
punching shall be burnt or otherwise destroyed. 

Kotos. 

The Court or office issuing copies, certificates, or other similar do- 
cuments liable to stamp duty shall, before issue, cancel the labels affixed 
to them by punching out a portion of the label upon which its value is 
expressed. As an additional precaution, the sip^nature of the ofilcer at- 
testing the document with the date,' should be written across the label and 
upon the paper on either side of it as is frequently done by persons signing 
stamped receipts.— ‘G*. O., 7th October 1875, No. 2,171 ; Resolution of 
Oovemment of India, 24th September 1875, No. 3,373. 

The figure head should be punched out from the stamps and the piece 
destroyed, before action is taken upon documents to which the stamps may 
be attached.— G. O., 14t h February 1874, No. 263. 

Court fee stamps should be cancelled on first registration in a Court 
by punching out the figure-head and the record-keeper shonld, after the 
case is decided, and when the record is consigned to his custody, punch a 
second hole in each label with a wad-outter punch in a diamond form be- 
lore putting in the document into the record-room. — B. S. 0., 57. 

See 1. L. R., 12 Al. 129, noted under seo. 4. 

CHAFTSB IV. 

M180£LLAN£0US. 

31* i* Whenever an application or petition containing a com* 

Re.payn.ent of fee. paid »£ an offence, other than an 

•on applications to Oriminai ofPence for which Police-ofiScers may arrest 
without warrant, is presented to a Criminal 
Court, the Court, if it convict the aocnsed person, shall, in addition to 
the penalty imposed upon him, order him to re-pay to the complainant 
the fee paid on such application or petition. 

ii. In the case mentioned in section 18, the Conrt, if it convict the 
aocnsed person, shall, in addition to the penalty imposed upon him, 
order him to repay to the complainant the fee, if any, paid by the latter 
for the examination. 

iii. When the complainant has paid fees for serving processes iu 
* either of the cases mentioned in the first and second paragraphs of this 
section, the Conrt, if it convict the aocnsed person, shall, in addition to 
•the penalty imposed upon him, order him to re-pay such fees to the com- 
rplainant. 

iv. All fees ordered to be repaid under this section may be recovered 
•as if they were fines imposed by the Court. 

Notes. 

Where the Police are authorised to arrest without a warrant, this 
aootion does not apply. — H. C. Pros., let May 1872, No. 848. 

An order to repay a fee under this section is an integral part of the 
sentence. The fee should be treated as a fine imposed by the Court aud 
n 86 



684 COURT FEES. [Secs. 3245. 

be retained in deposit pending m appeal where an a|;^>eal lies.— 5 M. 
H. 0. B., App. 28, 

A Magistrate having nnderseo. 22 of the Cattle Trespass Aot^ 1871 ^ 
adjudged, a seisure of oatUe to be illegal, directed the captor, under section 
31 of this Act, to pay the complainant the costs of the stamp and . process 
fees incurred in prosecnting the complaint : — FeZd, this section did not ap- 
ply : — Heldf also that under section 22 of the Cattle Trespass Act such costs 
could be awarded to the complainant as compensation for the loss caused by 
the seisure and detention of the cattle. — I. L. B., 7 Madr. 345. 

32. [Repealed hy Act XIL of 1891.’] 

33* Whenever the filing or exhibition in a Criminal Court of a 
.... . . document in respect of which the proper few 

otfes of dooomeota for has not been paid IS, in the opinion of the presid- 
whioh proper fee has not ing Judge, necessary to prevent a failure of 
en paid. justice, nothing contained in section 4 or section 

6 sball be deemed to prohibit such filing or exhibition. 

34. * (1) The Local Government may, from time to time, maker 
rales for regulating the sale of stamps to be used under this Act, / the 
persona by whom alone such sale is to be conducted, and the duties and 
aremuneration of such persons. 

(2) All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule 
made under this section, and any person not so appointed who sells or 
offers for sale any stamp, shall be punished with imprisonment for a 
term which may extend to six months, or with fine which may extend to 
five hundred rupees, or with both. 

35. The Governor-General of India in Council may, from time to 

Power to reduce •or re- ^7 notification in the Gazette of India^ 

iMe. reduce or remit, in the whole or in any part of 

British India, all or any of the fees mentioned in the First and Second 
Sobednles to this Act annexed, 

and may, in like manner, cancel or vary such order. 

zrotea. 

Eamufisas.— In exercise of the powers conferred by this Section, fees 
on the following documents have been remitted : — 

The fees on bonds and other instruments executed by salaried officers 
of Government to secure the due performances of their duties. — Govt, of 
India Notifioatiou, 6th January 18/ 1, No. 74. 

The fees chargeable under Schedule I, Art. 11, in respect of Probate of 
Wills or Letters of Administration in so far as snob Wills or Letters of 
Administration relate to property which a deceased person was possessed of 
or entitled to, not beneficially, but as trustee for any other person or persons ; 
provided that this remission shall not extend to oases in which a trustee, 
has the power of appointing or otherwise conferring a beneficial interest 

* Sec. 81 has been substituted for the original by Act Xll of 1881. 
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in tka inis6 property. This notification has retrospective effect from let 
April 1870.— 14th July 1871, No. 2,004. Ibid, 22nd March 1872, No. 
2135. 

The fees on plaints, petitions for execution and memorandam of appeal 
filed in claims preferred under Madras Bej^fulation YI of 1831, except plaints 
or petitions for execution, which are chargeable with a fee of 8 annas each ; 
and memoranda of appeal, which are chargeable with a fee of 2 Rupees each : 
— Ihfd., 31st January 1872, No. 839. 

All fees leviable on copies of judgments or decisions passed on claims 
preferred under the provisions of Madras Regulation VI of 1831.— Ihtd., 
3rd October 1872, No. 3,307. # 

The fees chargeable on all petitions of appeal presented to revenue 
officers in accordance with sec. 55 of Madras Act IV of 1871. — Ibid,, No. 
302, 17th January 1873. 

The fees on applications presented to a Collector for refund of the 
amount paid to Government for stamped paper, which has become spoiled 
or unfit for use, or is no longer required for use, and on applications for 
renewal of stamped paper which has become spoiled or unfit for use. — Ibid,, 
19th December 1873, No. 3,816. 

Fees on applications in writing relating exclusively to the purchase of 
salt, the property of Government. — Ibid,, No. 1,293, 20th February 1874. 

The whole of the fees chargeable under Sob. I of this Act on plaints 
in summary suits brought before Collectors under Madras Act VIII of 1865. 
— I6id., 6th March 1874, No. 1,511. 

Fees chargeable in respect of — 

] . Copies of all documents furnished under orders of any Court or 
Magistrate to any Government Advocate or Pleader or other person spe- 
cially empowered in that behalf for the purpose of conducting any trial, 
&o., on the part of Government before any Criminal Court. 

2. Copies of all documents which any such Advocate, pleader or 
other person is required to take in connection with any such trial or in- 
vestigation for the use of any Court or Magistrate, or may consider neces- 
sary for the purpose of advising the Government in connection with any 
criminal proceeding. 

3. Copies of judgments and depositions required by officers of the 
Police Department for conducting appeals on behalf of Government before 
any Criminal Courts.— Ibid., No. 2,041 and Fort 8t, George Gazette, Slst 
July 1877, p. 485. 

The fees payable nnder clauses 6, 7 and 9 of Schedule I of this Act on 
copies furnished by the Revenue Courts and offices for the private use of 
persons applying for them. This notification shall not be deemed to exempt 
copies furnished thereunder from the payment of fees chargeable on such 
copies when filed, exhibited or recorded in any Court of Justice or received 
by any public officer. — G. I. Notification, No. 3319, 9th September 1884. 

The whole of the fees payable on an application made by a person to 
the Collector nnder the second paragraph of section 39 of the Indian Stamp 
Act, 1879, for the return to the person, or to the registration officer who 
impounded it, of a document impounded and sent to the Collector by a re- 
gistration officer. — G. 1. Notification, No. 1196, 6th March 1885. 

The fees chargeable on application for I^ve to occupy under direct 
engagement with Government, luid of which the revenue is eettled, but 
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not permanently, when made person who do not at the time of appKca- 
tion hold enoh hmd. — Ibid^ No. 3626. 

The fees payable on applications for loans under the Land Improve- 
ment Loans Act, 1883. — Ibid, No. 1138, 29th May 1885. 

The Court Fees payable on an application for transfer of a Stock note 
from one circle to another made under paragraph 6 of Besolntion No. 2566 
of 20th August 1885. — Ibid, 2l8t August 1885. 

The fees payable on the following documents, namely : — 

1. Copy of a charge framed under section 210 of the Code of Crimi- 

nal Procedure, 1882, or of a tenslation thereof, when a copy is given to 
an accused person. ^ 

2. Copy of the evidence of supplementary witnesses after commit- 
ment, when the copy is given under section 219 of the said Code to an ac- 
cused person. 

3. Copy or translation of a judgment in a case other than a snm- 
mons-case, and copy of the Judge’s charge to the jury, when the copy or 
translation is given under sec. 371 of the said Code to an accused person. 

4. Copy or translation of a judgment in a snmmons-case, when the 
accused person to whom the copy or translation is given under sec. 371 of 
the said Code is in jail. 

5. Copy of an order of maintenance when the copy is given under sec- 
tion 490 of the said Code to the person in whoso favor the order is made, or 
to his guardian, if any, or to the person to whom the allowance is to be paid. 

6. Copy famished to any person affected by a judgment or order 
passed by a Criminal Court of the Judge’s charge to the jury, or of any 
order, deposition, or other part of the record, when the copy is not a copy 
which may be granted under any preceding clause of this Notification 
without the payment of a court-fee, bat is a copy which, on its being applied 
for under section 548 of the said Code, the Judge or Magistrate, for some 
special reason to be recorded by him on the copy^thinks fit to furnish with- 
out such payment. 

7. Copies of all documents furnished under the orders of any Court 
or Magistrate to any Government Advocate or Pleader or other person spe- 
cially empowered in that behalf for the purpose of oouduoting any trial or 
investigation on the part of the Government before any Criminal Court. 

8. Copies of all doouments which any such Advocate, Pleader, or other 
person is required to take, in connection with any such trial or investigation, 
for the use of any Court or Magistrate, or may consider necessary for the 
purpose of advising the Government in connection with any criminal pro- 
ceedings. 

9. Copies of judgments or depositions rranired by officers of the Police 
Department in tbe oonrse of their duties.— J5ia, No. 310, 21st January 1886. 

The fee payable on an application presented by any person for the re- 
turn of a document filed by him in any Conrt or public office. — 22nd April 
1887, No. 211. 

JBefands. — In oases in which stamp duty has been paid on Probates or 
Lettm of administration in respect to the gross assets of the estates of de- 
ceased persons, refunds of the duty may be made by tbe Chief Executive 
Bevenue Authority under the local Govemments in each Presidency or 
Province, if he thinks right, in respeot of snob portion of the assets as is 
actually apj^lied in diaoharging the debts of tbe deceased.— I5id., 17 th April 
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^ Bales for refanding.*-Iii BapersesBion of all exiatiDg orders on the 
Bubjeot, the Ot>vemor-Oeneral in Connoil is pleased to authorise the rofnnd 
of the value of impressed Court Fee Stamps in aecordanoe vrtth the follow* 
ing rules 

1. When any person is possessed of an impressed Court Fee Stamp for 
which he has no immediate use, or which has been spoiled, or rendered unfit 
or useless for the purpose intended, the Collector shall, on application, re- 
pay to him the value of such stamp in money, deducting one anna in the 
rupee, upon such person delivering up the same to he cancelled, and proving 
to the Collector’s satisfaction that it was purchased by him with a hmafide 
intention to use it, that he has paid the full price thereof, and that it was so 
purchased, or spoiled, or rendered useless within the period of six months 
next preceding the date on which it is so delivered. 

Provided that the Local Government may, in special cases, allow re- 
funds when application is made within one year from the date of purchase 
of the stamp, of one year from the date on which the stamp was spoiled or 
rendered useless. The Local Government may, at their discretion, delegate 
this power to any subordinate authority. 

2. When a licensed vendor surrenders his license or dies, the Colleotor 
may at his discretion, if he considers that the circumstanoes justify the ap- 
plication, repay to him or his representatives, as the case may be, the values 
of stamps, not spoiled, or rendered unfit for use, returned into the Collector’s 
store, deducting one anna in the rupee, or he may issue stamps of other 
values in exchange. — Resolution, 4th December, 1884, No. 1945. 

deductions . — In exercise of the powers conferred by section 35 of the 
G)urt Fees’ Act 1870, the Governor General in Council reduces to eight 
annas the fee payable : 

(a) On the plaint in every suit hereafter instituted in the Province 
of Oudh to obtain a declaratory decree in respect of an nnder- 
proprietary tenure where no consequential relief is prayed. 

(h] On every appeal hereafter presented in any such suit, whether 
instituted before or after the date of this Notification. 

In exercise of the powers conferred by the Court Fees’ Act, 1870, seotion 
35, the Governor-General in Council is pleased to declare that thrpnghont 
the territories subject to the Governor of Fort Saint George in Conncil, the 
fees payable in suits by Government ryots for the recovery of the land sold 
for arrears of revenue, shall be reduced to the amount which would be 
payable if the value of the subject-matter were only the rent of the land 
payable for the year next before the date of presen tingthe plaint. — No. 4685. 
Slst July 1874. 

In exercise of the powers conferred by sec. 35 of the Court Fees’ Act 
of 1870, the Governor in Council is pleased to declare that the fee charge- 
able under the said Act on plaints fil^ in suits for possession of immoveable 
property under sec. 9 of the Specific Belief Act, No. 1 of 1877, shall be one- 
half of the amount prescribed in the scale of Fees on plaints mentioned in 
Schedule I, Article 1 of the Court Fees’ Aot. — ^No. 2127, 27th July 1877, 
p. 510. 

In exercise of the powers conferred by section 35 of the Court Fees’ 
Aot of 1870, the Governor-General in Counoil is pleased to reduce to anna 
one the Court Fee payable under the said Act for a petition to the Colleotor 
for relief under sec. 13 of the Madias Trades Idosnse Act, 1878«— No* 870^ 
7th May 1878, p. 267. 
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In ezeroiMof tlin pownn oonferrad bj section 35 of the Court Fees’ Act, 
of 2870, the Honorable the President in Gonnoil is pleased to direct that, 
when a part of an estate paying annnal revenne to Government under a 
settlement which is not permanent is recorded in the Collector’s register as 
sepai^tely assessed with snoh revenne, the Court Fee payable on the insti* 
tntion of a snit for the possession of a fractional share of that part shall not 
exceed fire times snoh portion of the revenue separately assessed on that 
part as may be rateably payable in respect of the share. — ^No. 690, 1st 
February 1884. 

Under section 35 of the Court Fees’ Act YII of 1870, the Honourable 
the President in Council is pleased to direct that the fee payable under the 
said Act on a petition to the Collector under section 25, Act 11 of 1886, to 
have an assessment reduced or cancelled shall, whatever may be the amount 
of the assessment to which the petition relates, be limited to one anna. — H 04 
594, 5th February 1886. 

In exercise of the powers conferred by section 85 of the Court Fees’ 
Act, 1870, the Governor-General in Council is pleased to direct that the fee 
payable under that Act on an application to a Collector or to any officer or 
person exercising allor any of the functions of aCollector, with respect either 
to liability to assessment, or to the amount of an assessment, under Act II 
of 1886, shall be limited to one anna. — No. 1983 16th July 1886. 

In exercise of the powers conferred by section 35 of the Court Fees’ 
Act, 1870, the Governor-General in Council is pleased to direotthat the fee 
payable under that Act on a copy of an order passed undersection 26 of 
Act II of 1886 shall be limited to one anna. — No. 4088 5th November 1886. 

36« Nothing in Chapters II and V of this Aot applies to the 
Saying of fees to certain Commission payable to the Acooantant Ge- 
officers of High Courts. neral o£ the High Court at Fort William, or 
to the fees whioh any officer of a High Court is allowed to receive in 
addition to a fixed salary. 

SCHEDULE L 

Ad valorem Fees. 

Nuxbir. Proper Feb. 

1. Plaint or f ^ When the amount or value of the sub- 
memorandum of Ject-matter in dispute does not exceed 

appeal (not five rupees. ... ... ... Six annas, 

otherwise provi- When such amount or value exceeds 
ded for in this five Rupees,— for every five rupees, or 
Aot), presented - part thereof, in excess of five rupees, up 

to any Civil or to one hundred Rupees Six annas. 

Revenue Court, When suoh amount or value exceeds one 
except those hundred rupees, — For every ten rupees, 
mentioned in or part thereof, in excess of one hundred 
Section 3.* i^Rupees, up to one thousand rupees ... jTwelve annas. 

9 To sMsrtsm the proper fee Isriable oa the iasUUitioa of aeuit, see the TsUe an- 
nexed to this Sohedole. 
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SCHEDULE l.—Ad valoren Feet. — (oontiniied.) 


Number, 


Proper Fes. 


1. Plainii o r 
memorandam of 
appeal (not 
otherwise pro- 
vided for in this 
Act], presented 
to anj Civil or 
Revenue Court, 
except those 
mentioned in 
eeotion 3.* 


f When such amonnt or value exceeds 
I one thousand Rupees, — For every one 
hundred rupees, or part thereof, in exoees 
of one thousand Rs. up to five thousand 
Biupees* ••• ... 

When such amount or value exceeds 
five thousand rupees, -^For every two 
hundred and fifty Rupees, or part thereof, 
in excess of five thousand Rs., up to ten 
thousand rupees. 

When such amount or value exceeds 
ten thousand rupees, — For every five 
hundred rupees, or part thereof, in excess 
of ten thousand rupees, up to twenty 
thousand rupees. 

When such amount or value exceeds 
‘ twenty thousand Rupees, — For every one 
thousand rupees, or part thereof, in excess 
of twenty thousand rupees, up to thirty 
thousand rupees 

When such amount or value exceeds 
thirty thousand rupees, -»For every two 
thousand rupees, or part thereof , in exceess 
of thirty thousand rupees, up to fifty 
thousand rupees 

When such amount or value exceeds 
fifty thousand rupees, — For every five 
thousand rupees, or part thereof, in 
excess of fifty thousand rupees 

Provided that the maximum fee levi- 
able on a plaint or memorandum of appeal 
^shall be three thousand rupees. 


Five rupees. 


Ten 


if 


Fifteen 


Twenty „ 


Twenty „ 

Twenty • five 
I Rupees. 


Notes. 


A memorandum of Appeal from an order under sec. 331 of the CJivil 
Procedure Code should be stamped with an ad valorem duty as provided 
by this Article. — I. L. R., 10 Bom. 238. 

In a suit upon a hypothecation bond it was found by the Court of 
first appeal that the bond and the debt secured thereby were binding on 
the first defendant, but not on the second defendant. The plaintiff pr^er* 
Ted a second appeal against the second defendant as sole respondent 
Held, that the Court-fee payable on the second appeal should be calculated 
on the amonnt of the debt sought to be recovered. — 13 ICadr. 50& 

In deciding the amonnt of stamps to be borne by the Memorandum of 
appeal, the High Court is not bound by the decision of the Court of first 
instance as to the stamp on the plaint.-— 6 Bom. 302. 

* To ascertaiD tho proper fee leviable on the institution of a sait, see the Table aa« 
nexed to this Sohediile. 
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An application for the winding np by the Conrt of the basiness of a 
firm after the termination of partnership, under section 265 of the Indian 
Contract Act (IX of 1872), whatever it be called, is essentially a plaint 
and must be paid for in fees at the same rate as any other plaint for an 
account extending to a like amount of valuation. — 7 Bom, 535. 

N was allowed to bring a suit as a pauper. His suit was dismissed, 
the decree directing that he should pay the costs of the defendant. On 
the defendant’s application certain immoveable property belonging to N 
was attached in execution of this decree, and was sold. Held, that the Crown 
was entitled to be paid first out of the. proceeds of such sale the amount of 
the court fees N would have had to pay if he had not been allowed to sue 
as a pauper. — 1 Al. 596. 1 Bom. 7 followed. 

No refund can be allowed when a suit is compromised pending the 
hearing of an appeid preferred. — 4 B. L. B., Ap. 96. 

In a suit by a oo*owner of village lands to establish his right to his 
shares in such lands by virtue of a custom that at the expiration of every 
twelve years the lands should be redistributed among the co-owners — Held, 
that the stamp on the plaint need only be proportioned to the value ot the 
shares sought to be recovered. — 2 M. H. G. B., 1. 

The valuation of an appeal must be according to the Act in force at 
the time of its presentation and the original valuation under a law obsolete 
at the period of appeal can have no influence on the decision. — 5 M. H. C. 
B., Ap. 44. 

The court fee on an appeal under sec. 522 of Act XIV of 1882 against 
a decree or order having the force of a decree must be calculated upon the 
amount or value of the subject-matter in dispute according to sch. I, art 
L«-Printed Judgment, 18Mt Bombay High Court, p. 69. (Unreported). 

Where excess stamps had been filed in consequence of over- valuation 
of the appeal, the surplus amount was ordered to be refunded. — 14 W. 
B., 47. 

See I. L. B., 19 Gal. 272, noted under sec. 16 ; 16 Bom. 408, noted 
under Soh. II, art. 1. 


Numbxb. 


Pbopbb Fxe. 


2. plaint* i d| 
a suit for posses 
sion under ” the 
Specific Belief 
Act, 1877, sec. 
9.”t 


3. [Bepealed 
by Jet VIII d 

mi. 



A fee of one 
half the 
amount pres- 
cribed in the 
f oregoing 
scale. 


* See Act XX of 1870. 

f The words quoted have been substituted by Act XII. of 1891 for the words ** Aot 
«o. XIV, of 1858 (to providf for the limilotion of suits) section 15.*’ 
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SCHEDULE I.— -ild valorem (continued.) 

appellate decree, the fee to bo considered is the fee leviable on the memoran- 
dnm of the appeal in which the decree sought to be revie wedjj was passed, 
and not the fee which was leviable on the plaint nor — where the decree 
sought to be reviewed was passed on appeal under sec. 10 of the Letters 
Patent from an appellate judgment of a Division Bench — the fee which 
was leviable on the memorandum of the appeal before such Bench. — 11 
Al. 176. 


Number. 


Proper' Fee. 

6* Copy or trans- 
lation of a judg- 
ment or ordei 
not being, oi 
having the forci 
of, a decree, j 

When such judgment or order is passed 
by any Civil Court other than a High 
Court, or by the presiding officer of any 
Revenue Court or office, or by any other 
Judicial or Executive Authority — 

- (a). — If the amount or value of the sub- 

ject matter is 50 or less than 50 rupees... 

(b). -If such amount or value exceeds 
fifty riipees... 

When such judgment or order is passed 
by a High Court 

9 - 

Four annas. 

1 Eight annas. 

[ 

Ono rupee. 

I 

7« Copy of a de- 
cree or ordei 
having the foroe 
of a decree. 

^ When such decree or order is made 
by any Civil Court other than a High 
Court, or by any Revenue Court — 

(a) . — If the amount or value of tho i 
subject-matter of tho suit wherein such 
decree or order is made is fifty or less than 
fifty rupees, 

(b) , — If such amount or value exceeds 
fifty rupees 

When sech decree or . order is made by 
, a High Court 

Eight annas. 

Ono rupee. 

Four rupees. 


Note. 

Notes of judgments furnished to parties under the rnlfs of practice for 
the guidance of Small Cause Courts, are copies of decrees and require a 
stamp under this Article. — 6 M. H. R., App. 24}. 


8 . Copy of any 
doonment liable 
to stamp-d u t y 
under the Indian 
Stamp Act, 
1879,* when left 
by any party to 
a suit o r pro- 
ceeding in place 
of t h o original 
withdrawn. 


(a). — When the stamp-duty charge- 
able on the original does not exceed 
eight Annas. ... ... ... 

!■ 


The amount 
of the duty 
johnrgeable on 
the original. 


(5). — ‘In any other case ... ••• J jEigbt annas. 


* See Act 1. of 1879, sec. 2. 



ScH. 9.] COURT FEES. 603 

SCHEDULE I . — Ad valorem Fees , — (contiDued.) 

Notes. 

In the course of a suit the plaintiff put in evidence certain entries from 
his day-books and ledger. The books had been produced in Court, and had 
been returned to the plaintiff, as usual, on hi.s furnishing copies of the said 
entries. The Subordinate .Judge feeling doubt ns to whether such copies 
should be furnished on stain pod paper, referred the question to the High 
Court. Held, that tlie original entries not having been in the handwriting 
of the debtor, were not liable to stamp duty under Schedule I, article 1 of 
the Stamp Act I of 1879, and that, therefore, the copies of them were not 
ehargcablo with any court fees under Schedule 1, article 8 of the Court 
Fees’ Act VII of 1870.-1. L. R., 11 Bom. 326. 

The Stamp Acts do not recognize any distinction between authenticated 
and iinaurh. nncated copies. Copies which the law requires to be on stamp 
paper can only be granted on stamp paper. Copies of depositions in a criminal 
trial are exempt from stamp duty. — 4 M. H. C. R , App. 57. 


Nl’MliKU. 


9. Copy 0 f 
any revenue or 
judicial proceed- 
ing or order not| 
otherwise provi 
ded for by this! 
Act, or copy of| 
an}*^ a 0 c o u n t, 
statement, r e - 
port, or of t h e| 
like, taken out 
of any Civil oi 
Criminal orj 
Revenue Court 
or office, or from! 
the office of anyj 
chief officer 
charged with 
the executivel 
administrat ion 
of a Division. 


1 


I For every throe hundred and sixty 
[-words or fraction of tliree hundred a#id 
sixty words. 


Proper Pee. 


Eight annas. 


Notes. 

The opinion of the High Court in Pros., 26th July 1869, that copiesof 
depositions, ifcc., were exempt from liability to stamp duty, will no longer 
be acted upon. — G. O., 4th Dec. 1879, No. 3,084. 


Under sec. 6 and Art. 9 a stamp of 8 annas is required in the case of 
copies granted to parties of orders of licensing officers and that of the 
Collector of the District under sec, 16 of Act III of 1878. Board's Pros. 
14th Feb. 1S79, No. 421. 



m 


COURT FEES. [Sch. 10 A 11. 

SCHEDULE I.—- uld valorem Fees , — (continnedO 


Nuhbkr. 


Proper Feb, 


10 * Repealed 
hy the duardians 
and Wardi Aci 
Till, of 1890 
[$ec. 2 and $ch.'] 


11. Probtie 
of a will or let- 
ters of adminis- 
tratioo with or 
without will an- 
nesed.* 




If the amount or value of the property 
in respect of which the grant or probate 
or letters is made exceeds one thousand 
rupees. **• ... ... 


Two p 0 r- 
centum on 
such amount 
or value : pro- 
vided t h a t» 
when afterthe 
grant of a 
certificate un- 
der the Suo- 
loession C e r- 
tifioate Act, 
1889, or any 
enactment re- 
pealed by that 
Act, or under 
the Regnla* 
tion o f the 
Bombay Code 
^ No. YIII of 
1827| in res- 
poct of any 
property in- 
cluded in an 
estate, a grant 
of probate or 
letters of ad- 
ministration 
is made in 
respect of the 


same estate, 
the fee pay- 
able in res- 


pect o f the 
latter grant 
shall be re- 
duced by the 
amount of the 
fee paid in 
respect of the 
former grant. 


* Nos. 11, 12, and 12A, have been substituted by the Suocession Cer- 
tificate Act (Yll. ai 1889), sec. 18, for Nos, 11 and 12 as originidly enacted* 
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Kotes. 

Exceeding Bs. 1,000 is the condition of liability, but when that con- 
dition is fulfilled, the tax is upon the whole amount, not upon the excess 
of the amount over the sum which would exempt. — 5 M. H, C. Bep., 
App. 45. 

Where it appeared that property disposed of by a will was bequeathed 
to the testatrix subject to the payment of an annuity for life to a person 
who survived her, held, that the ad valorem fee prescribed by this clause 
ought to be levied upon the value of the property, less the capitalized value 
of the annuity. — 1. L. B., 3 Gal. 736 see also 4 Ibid., 725. 

In continuation of Financial Notification, No. 2,025, dated the 15th 
August 1872, and in oases in which 8tamp*duty has been paid on Probates 
or letters of Administration, in respect of the gross assets of the estates 
of deceased persons, refunds of the duty may be made by the Chief Ex- 
ecutive Revenue Authority under the Local Governments in each Presi- 
dency or Province, if he thinks right, in respect of such portion of the 
assets as is actually applied in discharging the debts of the deceased.*— 
Notification, No. 2,504, 17th April 1873. 

A testator died in Englandt and his executrix proved his will there,* 
and then in this Court, paying duty in each country on the assets there. On 
the death of the executrix, the administrator- General obtained letters of 
admiuistration de honia non of the testator's unadministered property valued 
at a greater sum than the sum on which duty was originally paid in this 
•country by the executrix, but which sum was made up of assets from Eng- 
land upon which duty had already been paid there, ffeld that as the assets 
were within the jurisdiction of this Court at the time of the grant of Ad- 
ministration and the Administrator- General could not have obtained posses* 
sion of them otherwise than by virtue of the grant, they were liable to the 
ad valorem fees prescribed by clause 11, Sch. I. of the Court Fees Act.— - 
4 AL 725. 

The term “value” apparently means market- value, and the market- 
value of mortgaged property is the equity of redemption. An executor 
having applied for probate in respect of property which was alleged to be 
charged and mortgaged in excess of its value, no fee was charged for the 
probate of the will. In such a case, however, if it be found, when the ac- 
counts are filed, that sufficient stamp-duty has not been paid, payment of 
any deficiency can bo enforced. — 6 N.-W. P. H. C. B., 214. 

For the purpose of determining the probate fee to bo paid in respect 
of an annuity, the word ‘value’ in this clause must bo taken to mean the 
market- value of the annuity, and not the times the amount of a yearly pay- 
ment. Where the property, in respect of which probate is sought, is mort- 
gaged, the amount of the mortgage incumbrance must bo deducted from 
the market-value of the property and the probate fee charged on the 
balance.—! Bom. 118. Also 8 B. L. B., App. 44. 

The term “property” in this article includes not only property to which 
the deceased was beneficially entitled during his life-time, but also all pro- 
perty which stood in his name as trustee, or of which be was possessed 
henamilov others.— 7 B. L. B., 57 ; 15 W. B,, 456. 
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The uncertainty of recovering a debt due to the estate of a deceased 
person is not a snffioient ground for a proportionate reduction of the fee 
payable in respect of letters of administration to such estates. — 13B. L. R., 
App. 24. 

Where a person having a life interest in a fund, with a general and ab- 
solute power of appointment thereover, exercises such power by will, no cuS, 
vahrem fee is payable in respect of such fund. — 12 13. L. li., App. 21 ; 
21 W. R., 245. 

Where letters are granted limited for the purpose of collecting tlie rent 
of a house, the duty is to be assessed on the value of the house. — 18 
W. R., 153. 

No stamp-duty is payable on probate granted to a second executor, to 
whom leave was reserved to take out probate when the first probate was 
granted (15 W. R., 496); nor when the property is mortgaged for its full 
value. — 8 B. L. R., App. 43. No/re^^fee is payable, when iho full ad valorem 
duty has already been paid, and it is necessary to obtain a fresh grant, as 
for instance, when a freshly discovered document has to bo proved. — 6 B. 
L. R., App. 139. 

Where letters of administration were applied for in respect of certain 
secarities and exemption from the duty presoribed by this art. was claimed 
on the ground that as the applicant’s right had been declared by a decree 
of the High Court, she ought not to be required to obtain such letters — 
Held that the duty must be paid, there being no ground for exemption. — 
20 W. R., 440. 

A and B were brothers joint in estate. A died unmarried leaving no 
relative except B ; and B obtained grant of letters of administration of the 
estate of A, consisting of a half share of certain property, the other half 
share of which was claimed by B to belong to himself. By Financial Reso- 
lution, No. 2,004, 14th July 1871, the fees chargeable under this article, 
were remitted in respect of letters of administration relating to ** property 
which a deceased person was possessed of as a trustee for any other 
person.’* Held that B’s half share should be treated as trust property, 
and exempted from the two per cent, ad vahrem fee. — 11 B. L. R., 
App. 39. 

On the death of a Hindu lady, who had succeeded to her father’s pro- 
perty for the estate of a Hindu daughter, it appeared that certain Govern- 
ment promissory notes, which formed a portion of the father’s property, 
were then standing in her own name. On an application by the sons for let- 
ters of administration to her estate, held^ tliat on her death the grand-father’s 
estate became |in the bands of her representatives trust property in res- 
pect of which no duty was payable under tbo Court Fees Act. — 14B. L. 
R., 184. 

In continuation of Financial Notification, No. 2,025 dated the loth 
August 1872, the Governor- General is pleased to notify that, in cases in 
which stamp-duty has been paid ou Probates or letters of Administration, 
in respect of the gross assets of the estates of deceased persons, refunds of 
the duty may be made by the chief Executive Rovoauo Authority under 
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the Local Governments in each Presidency or Province, if he thinks right 
in respect of such portion of the assets as it actually applied in discharging 
the debts of the deceased. — Notification, No. 2,504, 17th April 1873. 


Number. 




Propbr Feb, 


12. Certificate 
under the Suc- 
cession Coit.ifi- 
cate Act, 18S9.’'^| 


In any case. 


1 

Note. 



I 


Two per cen- 
tum on the 
amount or va- 
lue of any 
debt or secu- 
rity specified 
in the certi- 
ficato under 
sec. 8 of the 
Act, and three 
per centum on 
the amount or. 
value of any 
debt or secu- 
rity to which 
the certificate 
is extended 
under sec. 10 
of the Act. 


The testator, a member of the firms of G. A. Co., of Calcutta, and 
C. G. Co , of Liverpool, died in England, leaving a will, of which he 
appointed G in England and O in Calcatta»as his executors. As a partner in 
the Calcutta firm, the testator was euritled to a share in an indigo concern 
and in certain immoveable property in Calcutta, and his share in these 
properties was, on his death, estimated, and the money-value thereof paid 
to his estate by the firm in Liverpool, and probate doty had been paid 
thoroon by G in obtaining probate of the will in England. Shortly after 
the testator’s death, the indigo concern was contracted to be sold, and 
testator’s name appearing on the title deeds as one of the owners, 0 applied 
for probate of the will, to enable him to join in the conveyance and in any 
future sale of the other immoveable property. An unlimited grant of pro- 
bate was made to O, who claimed exemption from probate duty in respect 
of the propertie.s, on the grounds (a) that duty had already been paid in 
England on tlie testator’s share in them, and (h) that there was no amount 
or value in respect of which probate was to be granted in India. J3eld on a 
case referred by the taxing officer, that O was not entitled, in obtaining 
probate, to exemption from the probate duty payable under clause 12 of 
this Schedule, in respect of the properties. — 1. L. R., 1 Cal. 168. See 6 
M. H. C. Rep., 131. 


* Nos. 11, 12, and 12 A, have been substituted by the Succession Cer- 
tificate Act (VIL of 1889), 6CC. IS, for Nos. II and 12 as originally enacted. 
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Number. 


12A. Certi- 
ficate under tne 
Begulation o f 
the Bombay 
Code No. VIII 
of 1827.* 


Proper Frk. 


Note. — (1) The amount of a debt is its amount, in- 
eluding interest, on the day on which the inclusion of the 
debt in the certificate is applied for, so far as such amount 
can be ascertained. 

(2) Whether or not any power with respect to a secu- 
rity specified in a certificate has been conferred under the 
Act, and where such a power has been so conferred, whe- 
ther the power is for the receiving of interest or dividends 
on, or for the negotiation or transfer of, the security, or 
for botL purposes, the value of the security is its market- 
value on the day on which the inclusion of the security in 
ihe certificate is applied for, so far as such value can bo 
lascertained. 

(1) As regards debts and securities, the same fee as 
would be payable in respect of a certificate under the Suc- 
loession Certificate Act, 1889, or in respect of an extension 
of such a Certificate, as the case may be, and 


. (2) as regards other property in respect of which the 

certificate is granted, two per centum on so much of the 
I amount or value of such property as exceeds one- thousand 
|rupees. 


13. Appli. 
cation to the 
Chief Court or 
the Court of the 
Financial Com- 
missioner of the 
Panjab for the 
exercise of its 
revisional juris- 
diction under 
sec. 622 of the 
Code of Civil 
Piooednre.t 


When the amount or value of the sub- 
ject matter in dispute does not exceed 
twenty-five rupees 

When such amount or value exceeds 
twenty-five rupees 


Two Rupees* 


The fee le- 
viable on a 
memorandum 
of appeal. 


• Nos. Ilf 12, and 12 A, have been substituted by the Succession Cer- 
tificate Act (VIL of 1889), sec. 13, for Nos. 1 1 and 12 as origiimlly enacted, 
t This number has Imn add^ by the Panjab Courts Aci (XVIII of 
1884), sec. 71. 
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Table of rateeef ad~va,loren fete leviable on the institution of suites 


When the 
amount or 
▼alne of the 
eabject^mat- 
ter exceeds. 

Bat does 
not exceed. 

Fbopxb Fix. 

When the 
amoant or 
▼alne of the 
Bubjeot'mat- 
ter exceeds. 

But does 
not exceed. 

Fbopxb Fib. 

Be. 

Bs. 

Be. 

A, 

Bs. 

Bs. 

Bs. 

A. 


6 

0 

6 

480 

440 

88 

0 

5 

10 

0 

12 


450 

88 

18 

10 

15 

1 

2 


460 

84 

8 

15 

20 

1 

8 


470 

86 

4 

20 

26 

1 

14 


480 

86 

0 

25 

80 

2 

4 

480 

490 

36 

18 

80 

35 

2 

10 

400 


87 

8 

85 

40 



600 

' 610 

88 

4 

40 

46 



510 

620 

89 

0 

46 

50 



520 

680 

39 

18 

60 

56 




640 

40 

8 

65 

60 




660 

41 

4 

ao 

66 




660 

42 

0 

66 

70 

5 



670 

42 

18 

70 

75 

5 

10 


580 

48 

8 

76 

80 

6 

0 


690 

44 

4 

80 

85 

6 

6 


600 

46 

0 

85 

90 

6 

12 

600 

610 

46 

18 

90 

95 

7 

2 

610 

620 

46 

8 

05 

100 

7 

8 

620 

680 

47 

4 

100 

110 

8 

4 

630 

640 

48 

0 

110 

120 

9 

0 

640 

650 

48 

18 

120 

130 

9 

12 

650 

660 

49 

8 

180 

140 

10 

8 

660 

670 

60 

4 

140 

150 

11 

4 

670 

680 

61 

0 

160 

160 

12 

0 

680 

690 

61 

18 

160 


12 

12 

690 

700 

52 

8 

170 


13 

8 

700 

710 

63 

4 

180 

190 

14 

4 

710 

720 

64 

0 

190 

200 

15 

0 

720 

730 

54 

18 


210 

15 

12 

780 

740 

65 

8 

210 

220 

16 

8 

740 

760 

66 

4 


280 

17 

4 

750 

760 

67 

0 

280 

240 

18 

0 

760 

770 

67 

18 

240 

250 

18 

12 

770 

780 

68 

8 

250 

860 

19 

8 

780 

790 

59 

4 

260 

870 

20 

4 

790 

800 

60 

0 

270 

280 

21 

0 

800 

810 

60 

18 

880 

290 

21 

12 

810 

820 

61 

8 

290 

800 

22 

8 

820 

880 

62 

4 

800 

810 

23 

4 

880 

840 

68 

0 

810 

820 

24 

0 

840 


68 

IS 


830 

24 

12 



64 

8 

880 

840 

25 

8 

860 

870 

66 

4 


850 

26 

4 

870 

880 

66 

0 


360 

27 

0 

880 

890 

66 

18 

860 

370 

27 

12 


900 

67 

8 

870 

880 

28 

8 


910 

68 

4 

880 

390 

29 

4 

910 

920 

69 

0 

890 

400 

80 

0 

920 

930 

69 

18 

400, 

410 

80 

12 

980 

940 

70 

8 

410 

420 

31 

8 


950 

71 

4 

420 

480 

82 

4 

1 950 

960 

72 

0 


11 87 a 
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COURT FEBS. 


SCHEDULE I. — (Continued). 

Table of rates of adrvalorem fees, ■(continued.) 


VTlien the 
nmoant or 
v^Iae of the 
Rnbject*mnt- 
ter exceede. 

Bat does 

00 c exceed. 

Proper Fee. 

8 

t 

When the 
amonnt or 
faIdb of the 
ubject-mat- 
er exceeds. 

But does 
lot exceed. 

Proper Fee- 

Bb. 

Rb. 

Bb. a. 

Re* 

Rs. 

Rs* 

900 

970 

72 12 

7,260 

7,500 

876 

970 

980 

78 8 

7,600 

7,760 

386 

960 

990 

74 4 

7,760 

8,000 

395 



76 0 

8,000 

8,260 

405 



80 0 

8,260 

8,600 

415 

1.100 


86 0 

8,600 

8,760 

425 


1.860 

90 0 

8,760 

9,000 

436 



96 0 

9,000 

9,260 

445 



100 0 

9,260 

9,600 

465 



106 0 

0,500 

9,760 

465 



■ no 0 

9,760 

10,000 

475 



116 0 

10,000 

10,500 

490 

1,800 

1,900 

120 0 

10,500 

11,000 

505 

1.000 


126 0 

11,000 

11,500 

520 


2,100 

130 0 

11,500 

18,000 

685 


2,200 

186 0 

19,000 

12,600 

660 


2,800 

140 0 

12.600 

18,000 

666 


2,400 

145 0 

13,000 

18.500 

580 


2,600 

160 0 

13.500 

14,000 

695 


2,600 

156 0 

14,000 

14,600 

610 

2,000 

2,700 

160 0 

14.600 

15,000 

623 

2:700 

2,800 

166 0 

16,000 

15,500 

640 


2,900 

170 0 

15,600 

16,000 

666 

3,900 

3,000 

176 0 

16,000 

16,600 

670 

3,000 

8,100 

180 0 

16,600 

17,000 

685 

3,100 

8,200 

185 0 

17,000 

17,600 

700 

3,200 

8,800 

190 0 

17.500 

18,000 

716 

3,800 

8,400 

196 0 

18,000 

18,600 

730 

8,400 

8,600 

200 0 

18,600 

19,000 

746 

3,600 

2,600 

205 0 

19,000 

19,600 

760 

3,6P0 

8,700 

210 0 

19,600 

20.000 

776 

8.700 

8,800 

218 0 

20,000 

21,000 

796 

3,800 

8,900 

220 0 

21,000 

22,000 

815 

3.900 

4,000 

226 0 

22,000 

S8,000 

886 

4,000 

4,100 

280 0 

23.000 

24,000 

866 

4,100 

4,200 

286 0 

24,000 

25.000 

876 

4,200 

4,300 

840 0 

25,000 

26,000 

896 

4,800 

4,400 

245 0 

26,000 

27,000 

916 

4,400 

4,600 

250 0 

27,000 

28,000 

985 

4,600 

4,600 

865 0 


29,000 

936 

4!^ 

4,700 

260 0 

^Ek liiSS 


976 

4,700 

4,800 

265 0 


88,000 

996 

4,800 

4,900 

870 0 


84,000 

1,016 

4,900 

6.000 

875 0 


86,000 

1,085 

6,000 

6,250 

285 0 

86,000 

88,000 

1,066 

6,260 

6,600 

296 0 

88.000 

40,000 

1,076 

5,600 

5,760 

805 0 

40,000 

48,000 

1,096 

6,760 

6,000 

816 0 

42,000 

44,000 

1,116 

6,000 

6,260 

826 0 

44.000 

46,000 

1,185 

6,260 

6,600 

385 0 

46,000 

48,000 

1,155 

6,600 

6.750 

846 0 

4,8000 

60,000 

1,176 

6,760 

7,000 

366 0 

50,000 

55,000 

1,200 

7,000 

1 7,260 

365 0 

56.000 

6,0000 

1.286 
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SCHEDULE l.—(_Continued). 


Table of ratea 0 / ad-valorem feet leviable on the imtitution of auUa- 


Wbon the 
amonnt or 
value of the 
Bubiect-mat- 
ter ezoeeds. 

Dufc does 
not exceed. 

Proper Fee. 

When the 
amount or 
value of the 
Bubjeot-mat* 
ter exceeds. 

But does 
not exceed. 

Fbopbb Fee. 

Bs. 

Bs. 

Ba. 

Bs. 

Bs. 

Bs. 

60,000 

65,000 

1,250 

2.40,000 

2,45.000 

2,160 

65,000 

70,000 

1.276 

8 , 45,000 

2,60,000 

8,176 

70,000 

75,000 

1,300 

8,60,000 

8 , 55,000 

2,800 

8,225 

76,000 

80,000 

1,826 

8,55,000 

2,60,000 

80,000 

85,000 

1 , 8.50 

8,60,000 

2,65,000 

2,850 

85,000 

90,000 

1,875 

8,66,000 

8,70,000 

2,876 

90,000 

95.000 

1,400 

8,70,000 

8,75,000 

8,800 

95.000 

1,00,000 

1,426 

8,75,000 

2,80,000 

2;826 

1,00.000 

1,05,000 

1,450 

830,000 

8 , 86,000 

8,860 

1,05,000 

1,10,000 

1,475 

8,85,000 

8,90,000 

2,875 

1,10,000 

1,15,000 

1,500 

8,90,000 

8,95,000 

2,400 

2,426 

liis.ooo 

1,20,000 

1.53S 

8,95.000 

8,00,000 

1,20,000 

1,25,000 

1,550 

8,00,000 

8,05,000 

2,450 

1,2 >,000 

1,80,000 

1,576 

8,05,000 

8,10,000 

8,475 

i^so.soo 

1,85,000 

1.600 

8,10,000 

8,16.000 

8,600 

1,85.000 

1,40,00) 

1,625 

8,15,000 

8,20,000 

2,686 

1,40,000 

1,45, OCtO 

1,660 

3,80,000 

3,2;>,000 

2,560 

1,45,000 

1,50,000 

1,675 

3,26,000 

8,30,000 

2,676 

1,60,000 

1,65,000 

1,700 

3,30,000 

8,35,000 

8,600 

l,r.6.ooo 

1,60,000 

1,725 

3,85.000 

8,40,000 

2,686 

1,00,000 

1,65,000 

1,760 

3,40.000 

8,45,000 

8,660 

1,65,000 

1,70.000 

1,776 

8,45,000 1 

8,60,000 

8,676 

1,70,000 

1 , 73,000 

1,800 

8,60,000 

8,65,000 

2,700 

1,76,000 

1,80,000 

1,825 

8,65,000 

8,60,000 

8,786 

1,80,000 

1,85 000 

1,850 

8,60,000 

3 65.000 

8,750 

1,85.000 

1,90,000 

1.876 

8.65,000 

3,70,000 

9,776 

1,90,000 

1,95,000 

1,900 

8,70,000 

3,75.000 

8,800 

1,95,000 

2,00,000 

1,925 

8,75,000 

8,80 000 


2,00,000 

2,05.000 

1,950 

8.80.000 

8,85.000 


2,0.>,000 

2,10,000 

1,975 

8,85,000 

8,90,000 


2,10,000 

2.16,000 

2,000 

8,80,000 

8, 95, (*00 

2.900 

2,15,000 

2,20.000 

2,025 

8,95,000 

4,00,000 

8,926 

2,20,000 

2,26,000 

2,060 

4,00,000 

4,05.000 

2,950 

2,25,000 

2,80,000 


4,05,000 

4,10,000 

8,976 

2.30.000 

2.35.000 

2.35.000 

2.40.000 

2,100 

2,126 

4,10,000 

8,000 
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Number. 


Proper Fee. 

1. Application 
or petition. — ctd. 

Criminal Procedure Code, 1882 arrest 
without warrant, and presented to any Cri- 
minal Court ; 

"N 


or when presented to a Civil, Criminal or 
Revenue Court, or to a Collector, or any re- 
venue officer having jurisdiction equal or 
subordinate to a Collector, or to any Magis- 
in his executive capacity, and not otherwise 
provided for by this Act ; 

^ Eight As. 


or to deposit in Court revenue or rent ; 



or for determination by a Court of the 
amount of compensation to be paid by a 
landlord to his tenant. 



(c), When presented to a Chief Commis- 
sioner or other Chief controlling Revenue 
or executive authority, or to a Commission- 
er of Revenue or Circuit, or to any Chief 
officer charged with the executive Adminis- 
tration of a Division, and not otherwise pro- 
vided for by this Act ... 

One rupee. 


(d) When presented to a High Court. 

Two rupees. 


Notes. 

A docnment reciting the terms of an agreement or bond by which the 
pending suit was settled and praying that the suit might be removed from 
the file was lodged in the District Oonrt Eeld, that to be a petition to the 
Court and the duty leviable was a Court fee stamp under- art. 1 (6) of l^h. 
II of the C. P. Act, and not as a bond or agreement. — I. L. R., SMadr. 15, 

The plaintiff had executed an agreement to sell certain property in 
discharge of mortgages executed on his behalf during his minority. He now 
brought a suit alleging that the agreement had been extorted from him, 
and praying for a declaration that the agreement was not binding on him 
and lor any other relief ** which the Court considers to be reasonable*’:-— 
field, that the plaintiff was bound to pay Court fees upon the value of his 
interest in the document sought to be invalidated.— 15 Madr. 294. 

A second appeal from an order rejecting an application for execution 
of a partition decree under the Gujarat Talokdars’ Act (Bombay Act VI of 
1888) is not within the contemplation of article No. I, Schedule I, but is 
an application falling under A^iole No. 1 of Schedule Hof the Court Bees 
Act (YII of 1870). The Court-fee stamp of Rs. 2 should, therefore, be affix- 
ed to the memorandum of appeal. — 16 Bom 408. 

The application contemplated in the High Court’s Civil Circnlar No. 90 
(0i of the Circular Orders, must be in writing and bear the pro- 


COtJfiT FEES* ** [Sch.^ Abi«.S-5« 

SCHEDULE n . — Fiaed Fees»-^(oimtimei») 

per fee preBcribed by Schedule II, No. 1 of the Court Fees Act (VII of 1870) . 
—Id Bom. 700. 

All delirery orders should be affixed with a Court fee stamp of one 
anna. — Bd.’s Pros., 8th April 1878, No. 963. 

The Board do not consider that a separate application is required for 
each copy applied for. — Bd.’s Pros. 4th March 1878, No. 584. 

Applications for appointments fall under clause (b) of Art. 1 and 
ehould bear a stamp of 8 anna8.*-^B(l.’s Proa, 16th November 1878, No. 
3,062, and G. 0., (R. D.) 9th April 1879, No. 821. 

A manager of a Ward’s estate cannot be regarded as exercising revenue 
inrisdiotion though he may be a subordinate of the Collector or of the 
Court of Wards.— Bd.’s Pros., 23rd April 1880, No. 566. 

' Petitions to subordinates in charge of a Ward’s estate nnder the Col- 
lector as Agent to the Court o!: Wards are not liable to stamp, inasmuch 
as such subordinates are not contemplated by the Act ; for they do not fall 
under the words of Art. 1 (b) ^*any revenue officer having jurisdiction equal 
or subordinate to a c jllec tor .’’—Bd.’s Pros., 23rd April 1880, No. 556. 


Number. 


PoRPER Feb. 


2. Application 
for leave to sue 
as a pauper. ... 

3. Application 
for leave to ap- 
peal as a pauper, 

4. Plaint o r ' 
memorandum of 
appeal in a sail; 
to obtain posses* 
sion under Act 
No. XVI of 1838, 
or “the Mamlat- 
dars’ Courts Aot I ■•< 
1876 .”<> 

5. Plaint or 
memorandum of 
appeal in a suit 
to establish or 
disprove a right 
of oocupanoy. 


(a.) When presented to a District Court, 
(5.) When presented to a Commissioner 
or a High Court 


Eight annas. 
One Rupee. 

Two Rupees. 


Eight anxias. 


• The words quoted have been subatitoted by Aot XII. of 1891 for the worde’ 

** Bombay Act No. V. of 1864 (to give Mamlatdam Courts jurisdiction in certain cases 
is maintain existina nossesahn or to restore possesatoH to any party dispossessed otherwise 
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NUIIBBB. 


PfiOPEB FU, 


6. BaiUbond 
or other instrn- 
mentof obliga- 
tion given in 
pursuance of an 
order made by a 
Court or Magis- r ••• 
trate under anj 
section of the 
Code of Crimi- 
nal Procedure, 
1882, or the 
Code of Civil J 
Procedure.* j 


Eight Annas. 


Note L. B., II Al. 16, noted under art. 13, sch. I, Aot I of 1879. 

7. Undertak- 
ing under sec- 
tion 49 of the 
Indian Divorce 
Act. 

Koto. 

In execution of a decree by the defendant, certain property was at- 
tached as being that of the judgment-debtor. The plaintiff preferred a 
claim, but his claim was disallowed, and the property ordered to bo sold. 
In a suit to have it declared that the property belonged to the plaintiff : 
Eeld^ it was a suit in which consequential relief was asked for, and that 
the ad valorem duty prescribed by Schedule 1 of the Court Fees Aot was 
navable on the plaint, and not that provided by Schedule 11, Art 17. 15 
B. L. B., App. Ij 22 W. B,, 422, followed.-I. L. B., 13 Cal. 162, 


Eight Annas. 


8. [Repealed 
by Act XI L of 
1891] 


9. [Eepealedl 
by Act XIL of i 
1891. 


10. Mukhtar- 
samba or Vak- 
alatnamah. 


When presented for the condaot of any 
one case-* 


* As anended by the Probate and Administration Aot (VI. of 1869), sea 18, 




OOtrST riBS. [Soh. 2 , Abts. 10 & 11. 
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SOHBDULE II . — Fixed .Feeff.^fooniihaed.) 


?%)6 


Pbopeb Fik. 


(а) to aoy Civil or Grimioal Court other 
th^ a High Court, or to any Revenue Court 
or to any Collector or Magistrate, or other 
executive officer, except such as are men- 
tioned in olanses (b) and (c) of this number. Eight annas. 

(б) to a Commissioner of Revenue, 

Circuit, or Gnstoms or to any officer charged 
with the executive administration of a 
Division, not being the chief revenue or exe- 
cutive authority ••• ... ... ... One Rupee. 

(c) to a High Court, Chief Commissioner, 

Board of Revenue, or other chief controll- 
ing revenue or executive authority ... Two Rupees. 

Notes. 

A valcalatnamah authorizing a pleader to receive during the course of a 
suit which he has been empowered th conduct, money or documents receiv- 
able by bis client in the oidinary course of such suit, or in consequence of 
the order or decree of the Court in such suit does not require a stamp 
under Act XVIII of 1869.— I. L. R., 3 Cal. 767. 

A document authorizing a vakil to apply for copies of records from the 
Collector’s office is properly stamped with a Court-fee stamp under art. 
10 (a) of sob. 11 of the Court Fees Act, 1870, and does not require to be stamp- 
ed as a power-of-attorney under art. 50 (6) of sch. I of the Indian Stamp 
Act, 1879.— 9 Madr. 146. 

Fees on the attestation of powers of attorney or vakalatnamahs by 
Magistrates and Judges shall be enforced in respect of all powers of at- 
torney excepting those intended to be filed in civil and criminal oases. — 
O. 0., 23rd January 1872, No 81. 

11. Memoran- . (a) to any Civil Court other than a High 
dum of appeal Court, or to any Revenue|Oourt, or executive 
when the appeal officer other than the High Court or chief 
is not from an controlling revenue or executive authority. Eight Annas, 
turder rejecting 

a plaint, or from (h) to a High Court or Chief Commissi- 
a decree or an oner, or other chief controlling executive or 

order having the revenue authority Two rupees. 

force of a decree 
and is present- 
ed — 

Notes. 

In a suit for a oonfirmaiion of possession by declaration of proprietaiy 
right, and also to set aside a forged and invalid will, held^ that the plaintiff 
Mught oonsequential relief over and above the declaratory decree prayed 
fw, and therefore the petition of appeiJ ought to be engrossed on a stamp 
of proportionate talue to the subject-matter of the 8uit.-*-15 B. L. R., 172. 
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SCHEDULE 11 . — Fixed Fees* — (oontiiiTied}. 

The court fee payable on appeals from oertaiu orders issued under 
seotion 244 of the Civil Procedure Code is limited to the amounts charge- 
able under this Art. — G. O., 19th December 1879, No. 3,222. 

Appeals from orders under sec. 331 of Act X of 1877, as amended bjr 
sec. 52 of Act XII of 1879, are chargeable with the same court-fees as is 
required in the case of appeals from decrees.-^I. L. B., 8 Cal* 720. 


Number. 


Proper Fee. 


12« Caveat. 

13* Applica* 
tion under Act 
No. X. of 1859,* 
section 26, o r 
Bengal Act No. 
VI. of 1862, t 
sec. 9, or Beng- 
al Act No. VIII 
of 18694 sec. 7. 


14* Petition 
in a suit under 
the Native Con- 
verts’ Marriage 
Dissolution Act, 
1866. 


F... • 


15- Plaiot or 
memorandum of 
appeal in a suit 
to obtain posses- 
sion of a wife. 

16* ^Bepealed 
by the Probate 
and Administra- 
tion Act (FI. of 
1889), sec. 18.] 

17* Plaint or 
memorandam of 
appeal in each of 
the following 
suits : — 


Five mpeeev 


Ten rupees. 


s As to the repeal of this Act in the Lower Proviooes, see Act YlII. of 1885 and 
Beiig. Aot I. ot 1^9; in the North-Western Frovinoes, see Act XYIII. of 1878 { in the 
dentil Provinces see Aot IX of 1883. 

t As to the repeal of this Aot Ylll. of 1886 and Beng, Aot I of 1879. 

S As to the repeal of this Acta see Act Tnit of 1885» 
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Number, 


i. to alter or 
set aside a sam- 
zaary decision or 
order of' any of 
the Civil Courts 
not established 
by Letters Pat- 
ent or of any Re- 
venae Court: 

ii. to alter or 
cancel any entry 
in a register of 
the names of 
proprietors, of 
revenue paying 
estates: 

iii. to obtain a 
declaratory de- 
cree where no 
CO n 8 e qnential 
relief is prayed : 

iv. to set aside 
an award : 

V. to set aside 
an adoption, 
vi. Every other 
suit where it is 
not possible to 
estimate at a 
money value the 
Bdbjeot matter 
in dispute, and 
which is not 
otherwise pro- 
vided for by this 
Act 


Proper Feb« 


Ten rupees. 


Notea. 

In a suit for a declaration that the plaintiff had a right of proj^y and 
possession in a certain house under attachment, being in effect a suit for the 
removal of the attachment, held Uiat the judgment-debt in respect of which 
the house was attached being less than Bs. 5,000, no appeal lay to the High 
Court. Qtusre. — Whether the plabtiff having successfully contended before 
the Assistant Judg^ that his plaint was for a declaration of right merely 
without consequential relief and, therefore, properly stamped could be pw- 
mitted to say in appeal that the house was subject-matter of the suit within 
the meaning of eeo. 16 of the Bombay Courts Act XIV of 1869. The plaint 
in such a suit aa the abovei hanag foe its ol^aot the relief of the house 
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from attacliment, does seek oonseqnential relief. — 11 Bom. H. C. K, (A. 
C.) 186* 

A suit brought under the provisions of seo. 246 of Act YIII of 1859 to 
set aside an order allowing a claim to attached property and releasing the 
projtorty from attachment is a suit to try the title and establish the right of 
the person who brings the suit ; and such a suit must be valued according 
to the value of the property, and cannot be brought upon a stamp of Rs. 10, 
under art. 17 of sch. ii. of the Court Foes Act. — 15 B. L. B., (App.) 1. 

In a suit for confirmation of possession by declaration of proprietary 
right, and also to set aside a forged and invalid will, lield that the plaintiff 
sought consequential relief over and above the declaratory decree prayed 
for, and therefore the petition of appeal ought to be engrossed on a stamp 
of proportionate value to the subject-matter of the suit. — 15 B. L. R , 172. 

The Court Fees payable on all appeals to the High Court arising out of 
suits brought under section 77 of the Registration Act of 1877 is a fee of 
Rs. 10 irrespective of the value of the suit. — 1. L. R., H Cal. 516. 

In a suit for partition, it was held that if the plaintiff’s suit be to re- 
cover possession of, or establish his title to, the share which he claims in 
the property, he must pay an ad valorem (t. e., according to the value) stamp 
fee upon the value of that share. But, if he is already in possession of his 
share, and all that he wants is, to obtain a partition, which is merely to 
change the form of his enjoyment” of the property, or in other words to 
obtain a divided instead of an undivided share, a stamp of Rs. 10 is suffi- 
cient. — 8 Cal. 757. 

In a suit for the removal of the defendants from the management of 
certain trust funds on the ground of misconduct, the plaintiff stamped his 
plaint with a Court-fee stamp of Rs. 10, and valued the suit at Rs. 7,000 
** for the purpose of jurisdiction.” Beld, that the Ks. 7,000 must be taken, 
under the circumstauees, to be the plaintiff’s interest in the subject-matter 
of the suit, and that the Court-fee must be estimated upon that sum, (15 
B. L. R., 167 followed).— 10 Cal. 599. 

A brought a suit against B, a trustee and others, to sot aside a trust 
deed and to recover Rs. 2’50,000,the amount of the trust money, and valued 
his suit at Rs. 2,50.000. A obtained a decree. B appealed and sought to affix 
to his memorandum of appeal a ten-rupee stamp, under Art. 17 (cl. 6) of 
Sch. II of this Act. Bdd, that the duty payable on the memorandum of 
appeal was the same as that paid on the plaint in the suit. — 10 Cal. 379. 

In execution of a decree by the defendant, certain property was attach- 
ed as being that of the judgrnenc-debtor. The plaintiff preferred a claim, 
but his claim was disallowed, and the property ordered to be sold. In a 
suit to have it declared that the property belonged to the plaintiff : — Beld^ 
it was a suit in which consequential relief was asked for, and that the ad 
valorem duty prescribed by Sch. I was payable on the plaint, and not that 
provided by Sch. II, Art. 17.— 13 Cal 162. 

A suit under Madras Act XXVIII of 1860, sec. 25, to contest the 
award of a Settlement Officer, falls within the terms of Art. 17 (i) of Sch. 
II of the Court Fees Act.— 4 Modr. 204. 

A suit for the removal of a Karnavan of a Malabar Tarwad on the 
ll^ound of misfeasance is incapable of valuation, and falls under cl. 6 of Art. 
17 of Sob. II.— 4 Madr. 146. 

Where a suit was brought against the bolder of an impartible palai- 
yapatand others, to whom portions of the estate had been alienated, the 
11 89 
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•on of the palaijakar, entitled to sncoeed to the estate on his father’s 
demise, for a decree declaring that the alienations made by his father 
did not affect his rights : — Held, that Court fee leviable on the plaint was 
Bs. 10 under Article 17-(3) of Schedule II of the Court Fees Act, 1870, 
and not an od valorem fee calculated upon the amount for which^ the 
alienations had been made. — 7 Madr. 134. 

An appeal to the District Court from the rejection of a claim by a 
Forest Settlement Officer under cl. II of sec. 10 of the Madras Forest Act 
5 of 1882, falls under art. 17 cl., vi and not nnder art. 11 (a), of Soh. 11 of 
the C. F. Aot, 1870.— 8 Madr. 22. 

A and B, being worshippers at a Hindu temple, obtained sanction under 
sec. 18 of the Religious Endowments Act to sue for the removal of the ma- 
nagers of the temple on the ground of breach of trust and for damages. A 
and B sued to remove the managers, but claimed no damages in their plaint ; 
— HeZd, that, as the suit instituted differed from the one for which sanction 
was givon, the plaint was properly rejected. — 11 Madr. 148. 

For the purpose of determining the question of jurisdiction, the va- 
luation of a suit should be computed according to the market value of the 
subject-matter of the suit, and not according to the special rules appli- 
cable to valuation fixed in Aot VIT of 1870. — 12 B. L. B., 113 ; Ibid. 115 
note 1; and 1. L. B., 1 Bom. 538 ; followed. — 1 Bom. 543. 

Plaintiff sued, on a 10 Rupees stamp, for a declaration that he is the 
true shiahya (disciple) of a deceased Qosavif his real object being to 
establish a title to the estate in the bands of the defendant. iJeZd, that under 
the ciroumstances, the Court would not exercise iu the plaintiff’s favor, the 
discretionary power to grant a declaratory decree vested in it by section 42 of 
Act I of 1877, inasmuch as, to do so would enable the plaintiff to obtain a 
relief on a stamp of 10 Rupees, whioh the Legislature intended should be 
chargeable with a higher fee, and thus would have the effect of giving 
oountenanoe to an evasion of the stamp law. — 3 Bom. 230. 

Suits brought to sot aside or to restore an attachment upon a house, in 
pursnanoe of the permission given iu soctioif 246 of Act VJll of 1859, may 
be regarded either as suits to obtain a declaratory decree or order where 
consequential relief is prayed,” so as to fall within section 7, Clause iv. 
article (c) of the Court Fees Act or as suits to obtain or set aside a summary 
decision or order, in which case, the stamp duty payable would be that pres- 
cribed by article 17, Clause 1, Schedule II of the Court Fees Aot, viz., Rs. 
10. There being thus two provisions of the Court Fees Act equally appli- 
cable to the case, it is the duty of the Court, inasmuch as the Court Fees 
Aot is a fiscal enactment, to adopt that whioh generally would press least 
heavily on the subjeot.— 4 Bom. (F. B.) 515. * 

The plaintiff had attached certain immoveable property in execution of 
a decree against a third party. The attachment was removed on application 
by the defendant under sec. 246 of Act VIII of 1859, whereupon the plain- 
tiff sued for a declaration that the property iu dispute belonged to his judg- 
ment debtor, and was liable to bo attached and sold under his decree. .The 
plaint, whioh did not state any amount as the value of the claim, bore a 10 
Ks. Stamp. The suit was dismissed on the ground that the plaint ought 
to have been stamped accordiug to the value of the plaintiff’s claim. Held 
by the High Court, on appeal, that the plaint was properly stamped under 
Sch. II., Art. 17, ol. i, of Act, VII of 1870, as the suit was a suit to set 
asidela Bummary decision of a Civil Court not established by Letters Patent. 
—4 Bom, 535. 
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When a party prefers a claim or makes any objection to the attach- 
ment of any property in execatiou of a decree, but fails to establish it and 
bringfs a suit under section 283 of the Code of Civil Procedure, (Act XIV 
of 1882), to establish his right to the property attached, his plaint is to be 
treated as falling under art. 17, cl. 1 of schedule 2 of the Court Fees Act 
VII of 1870 and is chargeable with only a ten-rupees stamp, notwith- 
standing that the plaintiff may pray in such a suit to be awarded pos- 
session. — 9 Bom. 20. 

Where, on the removal of an attachment at the instance of a third 
party, the judgment creditor brought a suit, to establish the right of his judg- 
ment debtor to the property from which the attachment had been removed, 
and to get the summary order to remove the attachment sed aside, 
that the proper stamp on a ])laint of that kind was rupees ten under section 
6 and Sch. 11, Art. 17, (i) of the Court’Fees Act, 1870. — 10 Bom. 610. 

In a suit, nnder section 283 of Act X of 1877, for a declaration of her 
proprietary right to certain immoveable property attached in the execution 
of a decree the plaintiff asked that the property might be protected from 
sale. that consequential relief was claimed in the suit, and Conrt-feos 

were therefore leviable under section 7, Cl. IV (c), and not nnder sch. IT, 
Article 17 (3) of Act VII of 1870.— 2 Al. 720. 

In a snit for declaration of right to, and for removal of, an attachment 
of, a house, plaintiff paid 10 Rs. stamp on the plaint. He stated the 
market value of the house to be Hs. 1,441, but did not state the amount 
of relief sought for. The lower appellate Court dismissed the suit for not 
having yalqed according to the market value. Held^ that the market 
value of the property could not be taken by the lower appellate Court to 
be the value of the relief sought, as the plaintiff did not seek possession of 
the property, and that as the valuation of the relief sought rested with the 
plaintiff and not the Court, and as in this instance the declaration of right 
claimed necessarily carried with it the consequential relief sought, of which 
the value was merely nominal, farther Court-fees could not be demanded 
by the lower appellate Court from the plaintiff. — 2 Al. 809. 

Certain immoveable property having been attached in execution of two 
Rent Court decrees, the wife of the judgment-debtor, under sec. 178 of the 
N. W. P. Rent Act (XII of 1881,) objected to the attachment, on the ground 
that the property had previously been conveyed to her by her husband under 
a deed of gift. The objection was disallowed, and she thereupon brought 
a suit, with reference to the provisions of sec. 181 (6) of the Rent Act, (1) 
to establish her right to the property, (2) to set aside the order passed on 
her objection. Held, that, looking at the uatnre of the reliefs sought, clauses 
(i) and (iii) art. 17, sch. ii of the Court Fees Act, 1870, were applicable, and 
that the plaintiff should pay a ten-rupee stamp on each of her claims.— 6 
AL 466. 

The plaintiffs alleged in their plaint as follows : — Certain property 
having been attached in execution of a decree, their mother, the wife of the 
judgment-debtor, objected to the attachment on the ground that the pro- 
perty had previously come into her possession under a transfer by sale in lieu 
of her dower debt. The plaintiffs’ mother died pending the determination 
of the objection, having devised her property to the plaintiffs. They suc- 
ceeded to the same, and certain other property, which also had been trans- 
ferred to their mother in lien of her dower-debt, having been also attacked 
in execution of the same decree, the plaintiffs objected to the attacbmeat* 
The Court executing the decree passed orders disallowing both objsctiODS. 
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SCHEDULE II . — Fixed (continued). 

Upon these allegations the plaintiffs claimed to set aside both orders. They 
paid, with reference to cl. i., art. 17, sch. IT of the Court Fees Act, 1870, a 
court fee of Bs. 20 on their plaint, but the Court of first instance held that 
this was not sufficient, and that the court fee should be calculated on the 
amount of the decree in execution of which the property had been attached. 
Held that, looking at the nature of the reliefs sought, cl., i, art. 17, Sch. ii 
of the Court fees Act, 1870, was applicable, and that a ten rupees stamp in 
respect of each order sought to be set abide was payable. — 6 Al. 841. 

Held that the court-fee payable on the plaint and memorandum of 
appeal in a suit under see. 283 of the Civil Procedure Code praying (a) for a 
declaration of right to certain property, and (&) that the said property might 
be released from attachment in execution of a decree, was Bs. 10 in respect 
of such of the reliefs prayed.— -1 1 Al. 365. 


Number. 


18. Applica- 
tion under sec- 
523* of Code 
of Civil Proce- 
dure. 

19. Agree- 
znent under seo- 
tion 527* of the 
same Code. 

20 . Every pet- 
tion under the 
Indiat Divorce 
Act, except pet- 
iion 44 of the 
same Act, and 
every memoran- 
dum o f appeal 
under section 55 
of the same Act. 

21 . Plaint or 

memorandum of 
appeal under the 
Paris Marriage 
and Divorce Act, 
1865.t 


• te ••• 




Proper Feb. 


... Ten rupees. 


Twenty Es. 


SCHEDULE HI. 

Enactments Repealed. 

[Repealed by Act XIV. cf 1870.^ 

• Act XIV. of 1882, see, 3. t Act IV. of 1869. t Aot V* of 1866. 
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SUITS VALUATION. 


ACT No. VII. OF 1887.* 

Passed on the 11th Pbbboary 1887. 

An Act to prescribe the mode of valuing certain suits for the purpose 
of determining the juHsdiction of Courts with respect thereto. 

Whereas it is expedient to prescribe the mode of valuing certain 
fiuits for the purpose of determining the jurisdiction of Courts with 
respect thereto ; It is hereby enacted as follows • 


Title. 


1. This Act may be called the Suits 
Valuation Act, 1887. 


P A B T I. 

Suits relating to Land. 

2. This part shall extend to such leoal areasi and come into force 
Extent and commenoe- therein on such dates, as the Governor-General 

meat of Part I. in Council, by notification in the Oa^ette of 

India^ directs, t 

3. (1) The Local Government may, with the previous sanction 

of the Governor- General in Council, make 
^ules for determiniDg (he value of land for 
mining valoe of land for purposes of jurisdiction in the snits mention- 
jurisdictional purposes. Conrt-fees Act, 1870, section 7, 

paragraphs v. and vi., and paragraph x., danse (d). 

(2) The rales may determine the value of any class of land, or 
of any interest in land, in the whole or any part of a local area, and 
may prescribe different values for different places within the same 
local area. 


4 . Where a suit mentioned in the Court-fees Act, 1870, seotion 
7, paragraph iv., or Schedule II, article 17, 

»* 

not to exceed the value of the value has been determined by rules under 
the land. foregoing section, the amount at which, 

for purposes of jurisdiction, the relief songht in the suit is valued 
shall not exceed the value of the land or interest as determined by 
those rules. 

• This Act has been extended to Upper Barma (except the Shan States) nnder sec. 
5of the Scheduled Districts Act, 187A— See Burma Gazette, 4th Ang. 1888, Pt. I., p, 868, 
and Gazette of India, 11th idem, Pt. I., p. 871. 

f Part 1. of the Act has, nnder sec. S been declared to extend to the Fnnjab, and 
to oome into foioe therein on the first day of March 1889.— See GaseUc of India, 28rd 
Eeb. 1889, Ft. I., p. 107. 
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[Secs, 6-11. 


Making and enforoement 
of roles. 


5* (1) Thl^ Local Government shall, be- 
fore making rnles ander section S, consuh the 
High Court with respect thereto. 

(2) A rule under that section shall not take effect till the expir- 
ation of one month after the rule has been published in the local 
official Gazette. 

6 * On and from the date on which rules under section 3 take 
effect in any part of the territories under the 
administration of the Governor of Fort Saint 
George in Gonncil to which the Madras Civil 
Gonrts Act, 1878| extends, section 14 of that Act shall be repealed as 
regards that part of those territories. 


Repeal of leotion 14 of 
the Madras Civil Ooarta 
Act, 1878. 


Extent and oomtnenoe- 
ment of Part II. 


PA BT IL 

Other Suits. 

7* This Part extends to the whole of 
British India, and shall come into force on 
the erst day of Jnly 1887. 

84 Where in suits other than those referred to in the Conrt-fees 

Oonrb-fo. valae andja- Paragraphs V., vi., ix., and 

rildiotional value to be the paragraph x., danse (d), court-fees are pay 
B-me in certain suits. valorem under the Court-fees Act, 1870^ 

the value as determinable for the computation of court-fees and the 
value for purposes of jurisdiction shall be the same. 

9. When the subject-matter of suits of any class, other than 
D.term!n.tfon of r. 1 a. ““‘‘f mentioned in the Court-fees Act, 1870, 

of certain suits by High Section 7, paragraphs v. and vi., and para- 
graph X., clause (d), is such that in the opinion 
of the High Conrt it does not admit of being satisfactorily valued, the 
High Court may, with the previous sanction of the Local Government, 
direct that suits of that class shall, for the purposes of the Court-tees 
Act, 1870, and of this Act and any other enactment for the time being 
in foroe, be treated as if their snbject-matter were of such value as 
the High Court thinks fit to specify in this behalf. 

10 « [Bepealedhy Act XIL of 1891.1 


PABT m. ♦ 

Supplemental Provisions, 

11* ( 1 ) Notwithstanding anything in section 578 of the^Code 
Piooednra whore objec- Procedure, an objection that by rea- 

l._l • 


iion it taken on appeal or 
revision that a suit or ap- 
peal was Act properly va- 
laed for jorisdiotional par- 


son of the over- valuation or under valuation 
of a snit or appeal a Gonrt of first instance or 
lower Appellate Conrt which had not jarisdic- 
tion with respect to the salt or sppeal exerois- 
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ed jurisdiction with respect thereto shall not be entertained by an 
Appellate Court nuless— 

(a) the objection was taken in the Court of first instance at or 
before the hearing at which issues were first framed and recorded, or 
in the lower Appellate Court in the memorandum of appeal to that 
Court, or 


(b) the Appellate Court is satisfied, for reasons to be recorded by 
it in writing, that' the suit or appeal was over-valned or ander-valued, 
and that the over- valuation or under-valuation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned inolanse 
(a) of sub-section (1), bnt the Appellate Court is not satisfied as to 
both the matters mentioned in clause (6) of that sub-seotiou, and has 
before it the materials necessary for the determination of the other 
grounds of appeal to itself, it shall dispose of the appeal as if there bad 
been no defect of jurisdiction in the Court of first instance or lower 
Appellate Court. 

(3) If the objection was taken in that manner, and the Appellate * 
Court is satisfied as both those matters, and has not those materials 
before it, it shall proceed to deal with the appeal nnder the rales ap« 
plicable to the Court with respect to the hearing of appeals ; bnt, if it 
remands the suit or appeal, or frames and refers issues for trial, or 
requires additional evidence to be taken, it shall direct its order to a 
Coart competent to entertain the suit or appeal. 

(4) The provisions of this section with respect to an Appellate 
Court shall, so far as they can be made applicable, apply to a Court 
exercising revisional jurisdiction under section 622 of the Code of 
Civil Procedure or other enactment for the time being in force. 

(5) This section extends to the whole of British India, and shall 
come into force on the first day of July 1887. 

Vote. 

See I. L. B., 14 Madr. 183, noted under sec. 12 of Act III of 1873 
(Madras Civil Courts Act}. 


Proceedings ponding at 
oommencemeut of Part 1. 
or Part II. 


12. Nothing in Part 1. or Part II shall 
be constrned to affect the jurisdiction of any 
Court — 

(а) with respect to any suit instituted before rules under Part 1. 
applicable to the valuation of the suit take effect, or Part IL has come 
into force, as the case may be, or 

(б) with respect to aoy appeal arising out of any such suit. 
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GENERAL STAMPS. 

ACT No. I. OF 1879. 

Fabskd on thb 17Tfl January 1879* 

{As amended up to date.) 

An Act to consolidate and amend the law relating to Stamps. 

OBAPTEB L 
Pbbliminaby. 

1* This Aot may be called The Indian 
Stamp Aot, 1879 

It extends to the whole of British India ; 
And it shall come into force on the first 
day of April, 1879. 

notes. 

This Aot has been extended by Government of India, Notification, No. 
99 1/J, dated 22nd May 1879, to the Mysore territories, sabjeot to the fol- 
lowing modifications— 

(а) for the words “British India” and “Local Government” wherever 
they occur, the words “the territories of Mysore” and “Chief Commissioner 
of Mysore” shall be substituted respectively : 

(б) for the word * April ' in the last paragraph of section one and in 
section five Clause (a), the word *June’ shall be substituted : 

(c) for Clause (7) A (8) respectively of section three, the following 
Clauses shall be substituted ; 

“Chief Controlling Revenue Authority” means the Chief Commissioner 
or such officer as the Chief Commissioner may, from time to time, by No- 
tification, in the official Gazette, appoint in this behalf by name or in virtue 
of his office. 

“ Colleotor” means a Deputy Commissioner and any officer whom the 
Chief Commissioner may, from time to time, by Notification in the official 
Gazette, appoint in this behalf by name or in virtue of his office. 

(d) for Section 46, the following section shall be substituted ; 

The Chief Controlling Revenue Authority may state any case referred 
to it under Section 45 or otherwise coming to its notice, and refer such case, 
with its opinion thereon, to the Court of the Judicial Commissioner of 
Mysore or other Court exercising the fanctioos of a High Court within the 
territories of Mysore. 

(e) in Sections 47, 48 and 49, for the words “ High Court or Chief 
Court,” the words ” Court of the Judicial Commissiouer or Mysore or such 
other Court as aforesaid” shall be substituted : and 

( / ) in Schedule II, No. 15 (e) the words “ in the Presidencies of Port 
St. George and Bombay” shall be omitted.-— Gossffeo/ India, 24th May 
1879, p. 373. 


Short title. 

liooal extent. 
Oommenoement 
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2«* All rales made ander the 

SaviDg^ of things done ia foroe^ 
under former Act. this 


General Stamp Actj 1869, and then 
ahaili so far as they are oonaistent 
Act, be deemed to have been made 


bereno der. And all references made to the General Stamp Act, 1869i 
in enactments passed subseqaently thereto, shall be deeined to be made 
to this Act* 


Interpretation clause. Something 

repugnant in the snbject or context,-— 

„ (1) ‘‘ Banker” includes a bank and any 

“Bunker.’* • , , 

person acting as a banker : 

« Bill of exchange ’• (2) “Bill of Esohange” ioclades a liundi : 

{S) “ Bill of lading” meana any instrument signed by the owner 
“Bill of ladin ’* ^ Vessel or bis agent, acknowledging the 

receipt of goods therein described, and un- 
dertaking to deliver the same at a place and to a person therein men- 
tioned or indicated : 

“ Bond.” {^O Bond” means — 

(cl) any instrument whereby a person obliges himself to pay money 
to another, on condition that the obligation shall be a void if a specified 
act is performed, or is not performed, as the case may be ; 

(6) any instrument attested by a witness, and not payable to order 
or bearer, whereby a person obliges himself to pay money to another; 
and 

{c) any instrument so attested whereby a person obliges himself 
to deliver grain or other agricultural produce to another : 

(5) Chargeable” means, as applied to an iustruinent executed or 
first executed after this Act comes into force* 
Chargeable. chargeable under this Act, and, as applied to 

any other instrument chargeable under the law in force in British 
India, when such instrument was executed, or where several persons 
executed the instrument at different times, first executed : 


(6) Cheque” means a bill of exchange 
“Cheque.” drawn on a banker and payable on demand : 

(7) ‘‘Chief Controlling Revenue Authority*’ means, in the 
“Chief Controlliug Bexe. Preaidency of Fort St. George end the ter- 
nue Authority.” ritories respectively under the administration 

of the Lieutenant-Governors of Bengal and the North-Western Pro- 
vinces, ‘^and the Chief Commissioner of Oadb,”t the Board of Revenue; 
in the Presidency of Bombay, outside Sind and the limits of the town 
of Bombay, a Revenue Commissioner; in Sind, the Commissioner ; in 
thePnnjab, the Financial Commissioner and elsewhere, the Local Gov- 

• Certain words, repealed by Act XII. of 1891, bare here been omitted, 
t The words quoted have been inserted by Act XX. of 1890, sec. 38. 

II 90 
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“ Oon^ejanoe.’ 


ernmeDt or snch officer as the Local Oovernment may, by notification 
in the official Gaaettey appoint in this behalf by name or in virtne of 
bis office : 

(8) Oollector^’ means, within the limits of the towns of Calcutta, 

'“Oolleotor” Madras, and Bombay, the Collector of Gal- 

on tta, Madras, and Bombay, respectively and, 
without those limits, the Collector of a District, and includes a Deputy 
Oomroissioner and any officer whom the Local Government may, by 
notification in the official Gazette, appoint in this behalf by name or 
virtue of his office : 

(9) Conveyance^’ means any instrument 
by which property (whether moveable or im- 
moveable) is transferred on sale ; 

(10) *^DoIy stau^ed,” as applied to an instrument, means stamped, 

or written upon paper bearing an impressed 
Daly stamped. stamp, in accordance with the law in force in 

British India when s mh instrument was executed or first executed : 

(11) Instrument of partition” means any instrument whereby 

CO 'Owners of any property divide or agree to 
“Instrument of partition.” t . . i. 

divide such property in severalty, and in- 
cludes also a final order for efieotiug a partition passed by any Be* 
venue Authority : 

(12) “Lease” means a lease of immove- 
able property, and includes also — 

(a) a patta, 

(b) a kabuliyat or other undertaking in writing, not being a 
countei'part of a lease to cultivate, occupy, or pay or deliver rent for, 
immoveable property, 

(c) any instrument by which tolls of any description are let, and 

(d) any writing on an application for a lease intended to signify 
that the appliction is granted : 

(18) “ Mortgage-deed” inolndes every insirnment whereby, for 
the purpose of securing money advanced, or to 
“Mortga^-deed. advanced, by way of loan, or an existing or 

future debt, or the performance of an engagement, one person trans- 
fers, or creates, to or in favour of another, a right over specified pro- 
perty ; 

(14) ** Paper” includes vellum, parch- 


“Paper.” 


ment, or any other material on which an ins- 


trument may be written : 

(15) “Policy of insurance” means any instrument by which one 
^ person, in consideration of a premium, engages 

‘Policy Ot iuBuranoe.” ^ indemnify another against loss, damage, or 

liability arhung from an unknown or contingent event : 
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It inoladea a life-policy, and inclndes also any writing evidencing 
the renewal of, for the purpose of keeping in force, a policy of fire- 
insurance in respect of which, and of the previous renewal whereof (if 
any), there has not already been paid the stamp-duty which would 
have been chargeable if the policy had originally been granted for a 
longer term than sis mouths :# 

(16) ‘‘ Power-of -attorney” means any instrument (not charge- 

able with a fee under the law relating to 

Power-of attorney. court-feesf for the time being in force) em- 
powering a specified person to act in the stead of the person execut- 
ing it : 

(17) Receipt” means any note, memorandum, writing, or ad- 

vertisement, whereby any money or any bill of 

“Receipt.” , \ ^ ^ ^ 

^ exchange, cheque, or promissory note, is ac- 

knowledged to have beeu received, or whereby any other moveable 
property is acknowledged to have been received in satisfaction of a 
debt, or whereby any debt or demand, or any part of a debt or 
demand, is acknowledged to have been satisfied or discharged, or which 
signifies or imports any snch acknowledgment, whether the same is or- 
is not signed with the name of any person : 

(18) ^'Sohednle’ means a sohednle to 
this Act annexed : 

(19) ‘^Settlement” means any non-tes- 
tameutary disposition* in writing, of moveable 

or immoveable property, made— 

(a) in consideration of marriage, 

{b) for the purpose of distributing property of the settler among 
his family or those for whom he desires to provide, or 

(c) for any religious or charitable purpose : 

It includes an agreement in writing to make such a disposition: 

(20) Vessel” means anything made for 
the conveyance by water of human beings or 
property : 

(21) ‘‘Written” and “ writing” include 
every mode in which words or figures can be 
expressed npon paper. 

Notes. 

In the Negotiable Instruments Act (No. XXVI of 1881), 3, 

“Banker” inclndes also persons or a corporation or company acting as 
bankers. 

The position and functions of a banker are described by Baron 
Alderson (16 Q. B. 575) follows ” The oustomer lends money to the 
banker, and the banker promises to repay that money, and whilst indebted 

• This clause has been substiCoted by Act 1. of 1880, see. 1. 

1* See Act VII. of 1870. 


“Scbedulo.” 


“Settlement.” 


“Vessel.” 


‘Written ” “Writing.” 
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to pay the whole or any part of the debt to any person to whom his creditor, 
the OQStomer, in the ordinary way requires him to pay it. The ordinary 
mode of paying off the debt dae from the banker is by honouring cheques 
and bills made payable at the bank# where be has authority from his cus* 
tomer for that purpose”. — Broom’s ^Common Law,’ 6th Edition p. 465. 

A promise or order to pay is not ^^conditional,” by reason of the time 
for payment of the amount or any instalment thereof being expressed to be 
on the lapse of a certain period after the occurrence of a specified event 
which, according to the ordinary expectation •of mankind, is certain to 
happen, althoogh the time of its happening may be uncertain. 

The snm payable may be ** certain,” although it inolndes future in- 
terest or is payable at an indicated rate of exchange, or is according to 
the Coarse of exchange, and although the instrument provides that, on 
default of payment of an instalment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is given or that pay- 
ment is to be made may be a ** certain person,” although he is misnamed 
or designated by description only. 

Ad order for the payment of money seems to mean an instrument of 
the nature of a mercantile instrument similar to a draft or cheque. — 1 
H.-W. P. H. C. Hep., 143. 

17^6 ordinary practice is this : — When goods are sent on board ship, the 
master or person acting for him gives a receipt for them, the master after- 
wards signs 3 or 4 parts of a bill of lading ; one of which is retained by 
the captain, another is transmitted to the consignee, the other or others 
being held by the consignor himself for his own security. — Broom’s Com- 
mon Law, 6th Edition, p. 501. 

English Definition An instrument under seal, whereby one person be- 
comes bound to another for the payment of a sum of money, or for the 
performance of any other act or thing. The person thus bound is called 
the ‘obligor,’ and he to whom the bound is given, the ‘obligee’ ; and this 
obligation may be either by or to one or several persons. — Broom’s Comtnon 
Law, 6th Edition, p. 289. 

The absence of the certificate required by rule 5 (5) of the rules, dated 
Srd March 1882, issued by the Governor-General in Council under sections 
9, 15, 17, 32, 51, and 56 of the Indian Stamp Act (I of 1879) does not make 
the document in question not “duly stamped” within the intention of the 
Stamp Aot. The non-oompliance by the treasury officer or the stamp 
vendor with the direction to give such a certificate is not an aot for 
which the person purchasing the stamp from him can be punished, by 
the invalidation of the stamp innocently bought by him, or nnder section 
61 of the Indian Stamp Aot. — I. L. R., 18 Cal. 39. 

An entrance certificate granted nnder the rules of the Unoovenanted 
Service Family Pension Fund is a life-policy within section 3 (15) of the 
Stamp Aot for an amount not exceeding Bs. 1,000, and is therefore charge- 
able with a duty of 6 annaa. Such an instrument is not within the scope of 
section 25 (o) of the Stamp Aot. — 19 Cal. 499. 

The rule issued under the Stamp Aot, 1879, requires that the part of 
an instrument which is written on plain sheets of paper attached to the 
stamped paper must be attested by the parties executing, and by the wit- 
nesses to, the document i^Held (by majority) that the rule is ultra vires and 
inoperative for the purpose of declaring an instrument, written contrary to 
the provisions thereof, unduly stamped within the meaning of sec. 3 (10) of 
the Act. — 8 Madr, 532. 
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In a doonxnent signed by the members of a Hind a family and attested 
by witnesses, which purported to bo an account or list of the share of one 
member of the family in the family property it was recited that the parents 
of the family were to enjoy certain lauds and that the outstanding debts 
should be divided at a future date.— HeZd, that this document was not 
liable to stamp duty as a partition deed. — 7 Madr. 385. 

The omission of a stamp vendor to endorse on a stamped paper the 
particulars required by rule (9) of the revised rules published under secs. 
55 and 57 of the Indian Stamp Act, 1879, by the Government of Madras, 
with the approval of the Governor^General in Ck)UDcil, does not render a 
document not duly stamped” within the meaning of sec. 3 (10) of the 
Indian Stamp Act, 1879. — 11 Madr. 377. 

Persons incorrectly purporting to be co-owners of certain property 
agreed to divide it in severalty by written documents : Held, that the ar- 
rangement fell within the definition of ” instrument of partition” in the 
Stamp Act, 1879.— 12 Madr. 198. 

R executed a document, by which he promised to pay on demand Rs. 
10*12-0 with interest to S. R. The writer of the document and some others 
signed the document as witnesses : — Held, that the document was a bond 
and liable to stamp duty as such. — 13 Madr. 147* 

In a suit on a promissory note for Rs. 4,300, which was executed on 
an impressed sheet bearing an impressed stamp with the word *'hnndi*’ at ‘ 
the top and the words ** three rupees” at the bottom of the impression 
Held, on its appearing that the instrument was correctly stamped as to the 
amount of duty, that the instrument was admissible in evidence.— 14 
Madr. 32. 

The words Hhe final order’ used in the definition of an “instrument of 
partition” mean not an order authorizing a partition to proceed, but the 
order passed after partition has been made declaring the various allotments 
of land,— 2 Al. 664. 

The stamp duty chargeable under this Act on an instrument of par- 
tition is chargeable in respect of the entire property sought to be divided, 
and not merely in respect of that portion of it allotted to the applicant for 
partition. — 2 Al. 664. 

The value of the property sought to be divided is to be computed with 
reference to its market value and not with reference to the Court Fees 
Act.— 2 Al. 664. 

The definition of the word *bond’ in the Stamp Act of 1869 is not 
exhaustive : the word ‘ includes’ in danse 5 of section 2 has an extending 
force, and does not limit the meaning of the term to the substance of the 
definition. — 8 Cal. 534. 

An instrument containing a covenant to do a particular act, the 
breach of which is to be compensated in damages, is not a bond, and re- 
quires an eight annas stamp only, — 8 Cal. 284, 

An attested instrument in which the obligor states that he borrowed a 
certain quantity of grain from the obligee and agreed to repay it at a future 
time in greater quantity, is a bond within the meaning of 4 (6) of this sec- 
tion, although the instrument is silent as to the money value of the gram.— 
7 Bom. 137. 

Where an instrument bearing date the 24th September, 1881, stamped 
with an adhesive stamp of one anna, and attested, recited that an account 
was made up of the principal and interest due on a former bond exeonted 
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bj tbe dejit^dant io the plaintiffi and that a certain earn was found due 
at the da^ of the instrument, the defendant promissing to pay interest at 
« oertaii^ rate on the sum thus found dne and pay the principal on deman dv 
it was/l held that the instrument was a bond within the definition of this 
Aot.^L8 Bom. 297. 

A Ichata in the name of a debtor acknowledging the receipt of the 
amount advanced, and bearing the signature of the writer of the hhata as 
Writer of it merely, held to Ira an acknowledgment only, and not a bond, 
within the meaning of section 3, clause 4 (b) of the Stamp Act 1 of 1879. 
— *14 Bom. 511. 

The co-sharers in an undivided Hindu family having under a written 
instrument agreed to divide the family property according to the terms of 
the award passed by the arbitrators, held, that the instrument was an agree- 
ment to divide the property in severalty, and was, therefore, a partition 
deed within the definition in clause 11 of section 3 of the General Stamp 
Act (I of 1879).— 16 Bom. 677. 

The eiSeot of Notification No. 2955 of the Ist December 1882, amend- 
ing the Buies made by the Governor- General in Council under sec. 9 of 
the Stamp Act (I of 1879) and published in Notification No. 1288 of the 3rd 
March 1882, is not to prohibit all promissory notes except those chargeable 
with a duty of 6, 10 Oi* 12 annas being written on impressed sheets bearing 
the word ^'hundi** A rule which says that certain promissory notes shall be 
written on impressed sheets bearing the word “/mndz,” cannot be interpreted 
as enacting that other promissory notes shall not be written on impressed 
paper of the proper value if it happens to bear the word ** hundV* A pro- 
missory note for an amount not exceeding Es. 200, payable otherwise than 
on demand, but not more than one jear after date, and requiring a stamp 
of two annas, is duly stamped if written on an impressed sheet of the value 
of two annas, though that impressed sheet bears tho word “AuntZi.”— 13 
Al. 66. 

One of the clauses of an instrument by which one party to the instru- 
ment bond himself, in the event of a breach on his part of any of the con- 
ditions of the instrument, to pay the other party thereto a penalty of Es. 
5,000 being regarded as e bond” within the meaning of this Act, such ins- 
trument, if that clause were not so regarded, being an agreement oharge- 
able under the Act with a stamp duty of eight annas, held (Stuart, 0. J., 
dissenting) that the instrument was chargeable under seo. 7 of the Act, 
with the stamp duty leviable on a bond for Es. 5,000. Per Stuart, C. J. — 
That for the pnrposes of this Act the penal clause in the instrument should 
not be regard separately as a bond, but simply as one of the several clauses 
making np the entire agreement, and the instrument was only chargeable 
with a stamp duty of eight annas. — 12 Al. 654. 

The defendant having borrowed Es. 50 from the plaintiff, gave him on 
the 9th November 1878, an instrument to the following effect ; — ^*B (defen- 
dant, writes this * rokha’ in favor of A (plaintiff) for 50, cash received, 
to be repaid on the 13th November 1878, in the event of default, he shall 
pay interest at one Rupee per diem.” B.eld that such instrument was a ** pxo- 
misBorj note” and not a “l^nd** or “an agreement.” — 3 Al. 260. 

^ Where a doonment, purporting to be a conveyance, and for only one 
consideration, contains words which merely express, though very informally, 
the usual covenants for title which every properly drawn English con- 
veyance contains, those words oannot bo considered as constituting an in- 
demnity bond, so aa to render the document liahle to stamp duty ae ao 
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indemnitj bond ia addition to the stamp duty to wbiob it is liable as a con- 
Teyance.— 1 Madr. 133. 

Where three executors of a will purported to convey by deed to one of 
them, in consideration of a sum of Rupees 10, a bouso to wbiob the latter 
was entitled under the will, it was held that the deed having been drawn 
in the form of a conveyance, was liable to stamp duty as such. — 7 Madr. 350. 

The words “ duly stamped*’ signify stamped or written upon paper be- 
aring an impressed stamp.—S Cal. 721. 7 Cal. 266 approved. 

The definition of ‘ duly stamped/ was supplied with the object of en- 
forcing the directions in regard to the mode of stamping instruments, non- 
fulfilment with which brings an instrument within the penal provisions of 
Chapter, 4. 

The nofciBcation of the Government of India dated 3rd March 1882, does 
not prohibit writing of an instrument on the reverse side of the stamp paper 
'—7 Madr. 176. ‘ 

A Company agreed to pay £220,000 in five instalments for the cost of 
constructing a railway, on the terms, among others, that debentures on the 
railway should be handed over to the Company on each payment being 
made, and that in the event of the other party failing to perform his liabilities 
as to the construction of the railway, the Company should be entitled to sell 
the debentures, and also to recover damages and also to discontinue payments 
of the above instalments. It was also provided that the Company should be 
at liberty to retain £40,000 as compensation for risk, expenses, &o. The 
agreement was sealed with the seal of the Company in the presence of two 
Directors and the Secretary : — Beldi that the instrument was liable to stamp 
fiuty as a bond for £220,000 nnder Act I of 1879.— 15 Madr. 193. 

Ten mirasidars of village executed, an instrument autbonzing the 
person therein mentioned to recover for them from their former agent the 
perquisites and other communal income appertaining to their mirasi rights, 
to cultivate their manioms, to distribute to them proportionately to their 
shares the profits of certain common land, &o. : — Held^ that the instrument 
wan a power-of-attorney and should bear a stamp of Rs. 5. — 15 Madr. 386. 

Whore a document, which was an award by four arbitrators, and pur- 
ported to divide certain property between two persons, was signed by the 
arbitrators, and also by the two co-shares by way of assent, it was held that 
it became an instrument of partition. — 9 Bom. 50. 

An instrument authorizing a person to receive on behalf of another such 
sums as should become due in the course of the execution of a certain work 
is a power of attorney. — 3 Bom. 49. 

An entry made by a creditor in the kl^affo-book of the debtor, and 
aigned by him for the payment of a sum of money in discharge of a debt is 
a ** receipt*’ within the meaning of seo. 3, ol. 17, and as such most be 
stamped under Art. 62 of Sch, I. — 11 Cal. 267. 

The word “Settlement” as defined in section 3 of the Indian Stamp Act 
suggests the creation of a separate interest in favour of several persona who 
may have a legal or moral claim on the settler or for whom be may desire 
to make a provision : — Held therefore, that where, because of natural affec- 
tion, a person bestowed upon his sister and her son certain land, the docu- 
ment was liable to stamp duty as a gift and not as a settlement.-— 7 Madr. 
349. 

A document executed by A, an Abkari renter stipulating that in con- 
sideration of Bs, 2,000 advanced by B, the whole managmeet, of the Ab- 
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kftri farm shoold reside ia B and that the parties should each have a half 
share and be respectively entitled and liable to profit and loss in respect of 
his share, was held to be a partnership agreement. — 1 M. H. G. Bep., 266. 

The term 'bond' is so framed as to inclnde instrnments having the 
conditions of tho native *khatta' or ‘tamassak.’ Those instruments differ 
rom the ordinary promissory note in this respect that they are invariably, 
aooordingto existing practice, attested by witnesses.-F. J. Dawe’s Revenue 
Code, drd Edition, p. 366. 

An instrument to the following effect : On the 4th December 1861, A 
and Co, bind ourselves to pay with interest to you B & Go., Bs. 
being the balance of dealings held with your firm and the amount received 
from you this day on account of stamps — He/d, to be neither a bond nor a 
hundi but to be in the nature of a promissory note.— 1 M. H. G. B , 152. 

Gertificates of sale issued under sections 35 and 40 of Madras Act 
VIIl of 1865 are not conveyances subject to stamp duty — 8 M. H. G. B., 112. 

As to whether registry in the name of a purchaser at a revenue sale 
can be delayed until the purchaser pays for the stamp now required for the 
certificate, the Board considered that all the Golleotor can do is to delay 
the issue of the certificate. — Board’s Pros. 30th June 1879, No. 1,903. 

All registering officers apppointed under Act 111 of 1877, have been 
appointed Golleotcrs for the purposes of section 15 . — Fort St. Qeorge Gazette 
12th August 1879. 

An agreement by the executant to pay a woman Bs. 24 annually at a 
monthly rate of Bs. 2 for her maintenance and Bs. 5 to buy two cloths for 
her every year, on a stamp of 8 annas, was considered correctly stamped 
and not to come under the definition of a settlement.— Bd.’a Pro., 22ad 
October 1879, No. 3,002. 

« Sohedales to beread as 4. The pchedoles and everything therein 

part of Act.** contained shall be read and construed as part 

of this Act. 


GHAPTEB I I. 

Stamp-duties. 

L^Ofthe Liability of Instruments to Duty. 

5. Subject to the exemptions contained in the second schedule, 
Initranents chargeable following instraments shall be chargeable 
with duty. with duty of the amount indicated in the first 

sehednle as the proper duty therefor respectively, that is to say — 
(a) every instrument mentioned in the first sohednle, and which, 
not having been previously executed by any person, ia executed in 
British India on or after the first day of April 1879 ; 

(5) every bill of exchange, cheque, or promissory note drawn or 
made out of British India on or after that day, and accepted or paidj 
or presented for acceptance or payment, or endorsed, transferred, or 
otherwise negotiated, in British India ; and 

(c) every instrument (other than a bill of exchange, cheque, or 
promissory note) mentioned in the first sohednle, whiob, not having 
been previously executed by any pereoui ia executed oat of British India 
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on or after ibat dny, relates to any property situate, or to any matter 
or thing done or to be done, in British India, and is received in British 
India. 

Kotos. 

Under the Stamp Laws both in England and here it is settled that 
the stamp is ascertained by the snm aotaally due at the time of taking the 
secarity and not by any snm with accretions to become due in future for 
the use of the money. — I. L. R., 1 Madr. 878. 

If a bill of lading for goodn shipped at a port beyond the territories of 
British India is received by a consignee in India and is used by him for 
the purpose of reclaiming the goods or otherwise, such bill of lading re- 
quires to be stamped under Art, 12, Sch. I. — Board’s Pros., 7th December 
1881, No. 3, 117. 

An assignment by a Civil Court in Ceylon of the purchase of a mor- 
tage deed relating to immoveable property in the District of Madura falls 
under section 5, cl. (c). — Board’s Pros., 27th July 1881, No. 1,510. 

6. Where, in the case of any sale, lease, mortgage, or settlement, 
Several inptrumentfl used Several instruments are employed for cora- 
in single transactions. pleting the transaction, the principal instru- 

ment only shall be chargeable with the duty prescribed for the con- 
veyance, lease, mortgage, or settlement in the first schedule, and each 
of the other instruments shall be chargeable with a duty of one rupee, 
instead of the dnty (if any) prescribed for it in that schedule. 

The parties may determine for themselves which of the instru- 
ments BO employed shall, for the purposes of this section, be deemed 
to be the principal instrument. 

Notes. 

A document, howevor which was intended to alter the terms of a lease 
which had been duly executed, stamped, and registered eighteen days before, 
was held to be a substitution of the original lease, and as such requiring to 
be stamped as a lease itself, for it was not merely a paper which is to be 
taken in connection with another paper that has already been stamped in 
order to supply what is deficient in that paper, i e., such that the two 
must be taken together in order to arrive at the agreement of lease which 
was originally come”. — 20 W. R., 36 (B. D. Jha v. M. P. Dobain). 

The document marked A was a document on a three-rupee stamp paper 
executed by Haumapa to one Yenkatidas purporting to convey to him 
certain immoveable property absolutely, for the consideration of Rs. 275. 
On the same deed of sale Ramapa, the undivided nephew of the executant, 
endorsed his consent to the sale. Held, that the endorsement of consent 
and the conveyance were several instruments employed to complete a, 
transaction within the contemplation of section 6 of the Stamp Act I of 
1879, and the consont ought to have been written on a separate stamp 
paper of the value of one rupee. The document B was a document on a 
ten-rupee stamp paper executed by the executant Mallapa to one Devapa 
whereby Mallapa after reciting the fact of his having adopted Davapa, 
constituted him the heir to his interest in the undivided family propexiy, 
and declared him to be the sole owner thereof as the executant’s adopted 
son. On the same document Balva, the mother of Devapa, and his father 
Parmeshvarapa endorsed separately their consent to the adoption, field, 
ii 91 
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Uifti B itself was not an instmment conferring an anihoritj to adopt and, 
therefore, not chargeable under article 38 of Schedule I of 1879 or under 
any other article. The endorsetnents, therefore were not chargeable with 
any stamp duty. — I. L. B., 13 Bom 281. 

7« Any instrninent comprising or relating to several distinct 
Initramanu relating to matters shall be chargeable with the aggre- 
several diftinob raattera. gufce amount of the duties with which separate 
instruments, each comprising or relating to one of snch .naatters, would 
be chargeable under this Act. 

Subject to the provisions of the first clause of this section, an 

Inrtrnmeot. coming with- “'Strument Bo framed as to come within two 
in aeveral deeciptioue in or more of the descriptions in the first Bcbe« 
Schedule I. shall, where the duties chargeable there- 

under are different, be chargeable only with the highest of such 
duties ; but nothing herein contained shall render chargeable with 
duty exceeding one rupee a counterpart or duplicate of any instmment 
chargeable with duty, and in respect of which the proper duty has 
been paid. 

BTotes. 

Held, that though the arrangement intended to he effected was partly 
a lease and partly an usufructuary mortgage, yet the instrument came 
within the provisions of sec. 7, para. 2 of the Stamp Act, and should be 
stamped as a mortgage only.— I. L. B., 8 Cal. 251. 

Sixteen persons borrowed a quantity of rice from tlie plaintiff, and exe- 
cuted to him a bond for the debt, showing how much rice had been bor- 
rowed by each of them. They did not bind themselves to repay the entire 
debt jointly and severally. Held^ that the instrument should be regarded 
an comprising sixteen distinct contracts so as to fall within the purview of 
this section and should be stamped accordingly. — 10 Bom. 47. 

See 1. L. B., 15 Madr. 386, noted under sec. 3. 

Power to reduce or remit 8. The Governor-General in Touncil may. 

duty. by order publish in the Gazette of India ; 

(a) reduce or remit, whether prospectively or retrospectively, 
in the whole or any part of British India, the duties with which any 
iustruments or any particular class of instruments, or any of the instru- 
ments, belonging to such class, or any instruments when executed by 
or in favour of any particular class of persons, or by or in favour of any 
members of such class, are chargeable, and 

(5) cancel or vary such order to the extent of the powers hereby 
given. 

A— Cy Stampe and the mode of using them^ 

9. Except as otherwise expressly provided in this Act, all duties 
with which any instruments are chargeable 
ttties ow to be paid, ^ and such payment shall be iudi- 

oated on such instruments by means of stamps — 

(a) according to the provisions herein contained, or 
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(Jb) when no such provision is applicable thereto — as the Gover- 
nor-General in Connoil may by rale direct. 

The rales made under this section may, among other matters^ 
regulate— 

(1) in the case of each kind of instrameiit — the description of 
stamps which may be nsed, 

(2) in the case of instramenis stamped with impressed stamps— 
the Dumber of stamps which may be used, 

(3) iu the case of hundia— the aiae of the paper on which they 
are written. 

Notes. 

In a sait on a promissory note for Rs. 4,300, which was ezeonted on an 
impressed sheet bearing an impressed stamp with the word ^^hundi'* at the 
top and the words “three rupees*' at the bottom of the impression 
on its appearing that the iustrament was correctly stamped as to the amount 
of duty, that the instrument was admissible iu ovideuoo.— I. L. B., 14 
Madr. 32. 

See I. L. B., 13 Al. 66, noted under sec. 3. 

10* The following instruments may be 
Uho of adhesire stamps. , j -xi i • 

stamped with adhesive stamps, namely 

(a) instruments chargeable with the duty of one anna, except 
parts of bills of exchange payable otherwise than on demand and 
drawn in sets ; 

(h) bills of exchange, cheques, and promissory notes drawn or made 
out of British India ; 

(c) entry as an advocate, vakil, or attorney on the roll of a High 
Court ; 

(d) notarial acts ; and 

(e) transfers by eudorsement of shares of pnblic Companies and 
Associations. 

Notes. 

A hundi for a sum of Rs. 380, payable otherwise than on demand, can- 
not be stamped with an adhesive stamp. — 1. L. B., 2 Madr. 173. 

The words “drawn or made out of British India** in cl. 6 of this section 
apply to the entire clause. — 2 Madr. 173. 

The use of adhesive stamps has been permitted in the case of notarial 
acts and entries of the names of advocates, vakils or attorneys of the High 
Court, because the privilege could safely bo conceded as the stamp would 
be affixed by somebody responsible to the Government in some way or other. 
The use of adhesive foreign bill stamps with the word ^Notarial’ over-print- 
ed for stamping notarial acts under this clause, is authorized. — Govern- 
ment of India Notification, No. 2,751, dated 15bh September 1879. 

11. Whoever affixes any adhesive stamp to any instrument 
CMoeUation of adfaesire chargeable with duty, and which has been 
stamps. executed by any person, shall, when affixing 

snch stamp, cancel the same so that it cannot be used again ; 
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and whoever execnfcea aoj iostrament on any paper bearing an 
‘ adhesive stamp shall^ at the time of execution, unless such stamp has 
been already cancelled in manner aforesaid, cancel the same so that it 
cannot be used again. 

Any instrument bearing an adhesive stamp which has not been 
cancelled so that it cannot be used again shall, so far as snch stamp is 
concerned, be deemed to be unstamped. 


12* Every instrument written upon paper stamped with an 

How instrument. tamped Stamp shall be written in such 

with impreesed BtaiupB are manner that the stamp may appear on the 
to be written. instrument, and cannot be used 

for or applied to any other instrument. 


Note. 

This instruction by the I. G. Registration appears opposed to the fol- 
lowing ruling ; In a bond engrossed on a stamp paper of sniiicient value, 
the contract of the principal was writing first, and after his signature fol- 
lowed the contract of the surety, signed by the latter. The document com- 
menced, on the side other than that on which the stamp was impressed, 
and terminated on the side impressed with the stamp. The stamp was not in 
any way defaced, nor was the paper so written as to admit of the stamp be- 
ing used again. He^y, that the bond constituted only one instrument, and 
was properly stamped, not being open to objection, under secs. 7, 12, 13 
uud 14 of this Act, The constructiou of the words ^on the face of tho ins- 
trument,* considered. — 1. L. R., 5 Bom. 188. 


13* No second instrument chargeable with duty shall be written 
Only one instrument to of stamped paper upon which an 

be on sumo stump. insirument chargeable with duty has already 

beau written : provided that uothiog io this section shall prevent any 
endorsement which is duly stamped or is not chargeable with duty 
being made upon any instrument for the purpose of transferring 
any right created or evidenced thereby, or of acknowledging the 
receipt of any money or goods the payment or delivery of which is 
secured thereby. 

Notes. 

in a suit by plaintiff to recover possession of certain immoveable pro- 
perty under a deed of sale executed to him by the defendant’s father while 
Regulation XVI II of 1827 was in force uponono-auna stamp-paper, a ques- 
tion having arisen as to what stamp duty the deed should bear for the 
purposes of the suit, it was referred to the High Court. Held, that the deed 
was sufficiently stamped under clause 2, sec 12 of Regulation XVIII of 
1827 ; but the plaintiff could not obtain ou it a judgment for a sum or value 
beyond what was covered by that stamp, unless he paid an additional 
stamp duty and penalty, which the Court might allow him to do. — 1. L. 
R., 10 Bom. 239. 

A bond stipulated that for the consideration of a loan of Rs. 80, the 
debtor should deliver to the creditor on a future day **8C0 arris of grain 
valued at Rs. 10 per 100 arris.” The bond was engrossed on an 8 anna 
stamp paper, la a suit on tbe bond for the recovery of 800 arris at 4 
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Denoting doty. 


arris per rupee or its price, Rs. 200 : — Held^ that the bond was adeqnatelj 
stamped. — 13 Gal. 268. 

See I. L. B., 13 Bom. 281, noted under sec. 6. 

Inrtrnment mitten onn- 1*- Everj instrument Written in con- 

irary to section 12 or 13 travoutiou of Section 12 Of 13 shall be deemed 
deemed nnsDamped. nnstamped. 

ISote. 

In the cases of a document written on two stamps of the aggregate 
value chargeable on it, the Board in deciding what amount of deficient 
stamp duty should be recovered, considered that on the analogy of seo. 14, 
the instrument must be deemed to be nnstamped and the full duty levied ; 
it being open to the parties to execute a new instrument duly stamped aud 
to apply for a refund of the value of the stamp papers under seo. 51, ol. 
(d) (6). — Bd.*s Proa. No. 94, dated 17th January 1880. 

15. Where the duty with which an instrument is chargeable, or 
its exemption from duty, depends in any man - 
Her upon the duty actually paid in respect of 

another instrument, the payment of such last-mentioned dnty shall, if 
applicatioc be made in writing to the Collector for that purpose, and on 
production of both the instruments, be denoted upon such first- mention- 
ed instrument in such manner as the Governor-General in Council may 
by rule prescribe. 

Note. 

Applications made to Sub- Registrars to denote tbe stamp duty on an 
instrument under this section do not require to be stamped as there is no 
provision in the Court Fees Act to impose the duty. — G. 0., 14th Oct, 
1879, No. 2,646. 

C . — Of the time of Stamping Instruments, 

16. All instruments chargeable with duty, and executed by any 
Instrnnients executed ia person in British India, shall be stamped be- 

British India. fore or at the time of execution. 

Notes. 

In all cases in which the Civil Courts find any document, which comes 
before thorn, to have been stamped after its execution in contravention of 
law, they will give a copy of their judgment to the Government Pleader, 
with a view to the prosecution, if necessary, by the revenue authorities, of 
the parties concerned in such after'Stamping. Cal., H. C. C. 0., No. 5, dated 
25th March 1876. 

A receipt (dated 1887) stamped subsequently to execution, but before 
production in Court, was tendered in evidence. Edd the document was in- 
admissible. Seo. 34 of Act I of 1879 requires instruments chargeable with 
duty to be * duly stamped’ which in this case meant * stamped before or at 
the time of execution,’ as laid down by sec. 16 of the Act. — 13 Bom. 484. 

17. Every instrament chargeable, with duty exeented only out of 

^ British India, and not being a bill of exchange, 

laBtmments other than , ' . - i... 

bilia, cheqnee, and notes Cheque, ot promissory note, may be stampea 

exeented oat of British within three months after it has been first re- 
ceived in British India ; or, where aucb ins; 


India. 
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tratnent esnnot, with refereoee to the deseriplion of stamp presoribeS 
therefor, be duly stamped by a private person, it may be taken with* 
in the said period of three months to the Collector, and he shall stamp 
the samOi in snob manner as the Gorernor-General in Conncil may by 
rule prescribe with a stamp of sncfa value as the person so taking snob 
instroment may require and pay for. 

irotes. 

In the case of an agreement first executed in England by A. and B., 
and 0. the senior partner in the firm, and stamped with the stamp required 
by English law for agreement executed in England ; and subsequently exe* 
outed in India, by D. and E., the other two partners, but not stamped with 
an Indian stamp, it was held, that the agreement was liable to Indian 
stamp duty, and was not admissible in evidence unless and until the proper 
stamp duty and penalty were paid.—!. L. B., 1 Madr. 134. 

A document comprising an assignment of the executant’s interest under 
a will, and also a power -of-attorney, was executed on 26th May 1862 in 
Australia. It was sought in 1890 to use the document in Madras, but it 
was not stamped : — Held, that no penalty oould be levied upon it under the 
Stamp Act of 1879.— 14 Madr. 255. 

18* The first bol ler in British India of any bill of exchange^ 
BlUi, cheques, and notes cheque, or promissory note drawn or made onb 
drawn out of Briiiih India, of British India, shall, before he presents the 
same for acceptance or payment, or endorses, transfers, or otherwise 
negotiates the same in British India, affix thereto the proper stamp, 
and cancel the same : 

Provided that if, at the time, any such bill, cheque, or note, comes 
into the bands of any holder thereof in British India, the proper adhe- 
sive stamp is affixed thereto and cancelled in manner prescribed by 
section 11, and such holder has no reason to believe that such stamp 
was affixed or cancel led otherwise than by the person and at the time 
required by this Act, such stamp shall, so far as relates to such holder, 
be deemed to have been duly affixed aud cancelled. But nothing con- 
tained in this proviso shall relieve any person from any penalty incur- 
red by him for omitting to affix or cancel a stamp. 

i?.— (?/ Valuations for Duty. 

19. Where an instrament is chargeable with ad-valorem duty in 

Oonvenion of .moant expressed iu pounds 

expressed in certain oarreu- sterling, pounds currency, francs, or dollars, 
snob duty shall be calculated on the value of 
anoh money in the currency of British India according to the following 

scale 

One pound sterling or pound currency is equivalent to ten rupees: 

One handred francs are equivalent to forty rupees : 

One Mexican or China dollar is equivalent to two rupees four 
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20. Where an instrament is char^reable with 'atf vahrgtn doty in 

Convennon of .n.onnt anj money expressed in any other 

expressed in other foreign foreign or coIoDial currencT, soch dotj shall 
currencies. calrulated on the value of such money in 

the currency of British India according to the current rate of exchange 
on the day of the date of the instrument. 


21* Where an instrument is chargeable with ad-valorem duty in 

stock aod niarketablo '^«8pect of any Stock or of any marketable 
seenrities how to be va- Becurity, such duty shall be calculated on the 
value of such stock or security according to the 
average price thereof on the day of the date of the instrument. 

22. Where an instrnment contains a statement of current rate of 

Effect of atatement of or averape price, as the case may 

rate of exchange or aver- require, and is Stamped in accordance with 
age price, Buch Statement, it shall, so fur as regards the 

snbject niatter of each statement, be presumed, until the contrary is 
proved, to be dnly stamped. 

23* Where interest is expressly made payable by the terms of an 
Instruments reserviDg instrnment, such instrument shall not be 
interest. chargeable with duty higher than that with 

which it would have been chargeable, had no mention of interest been 
made therein. 


Holes. 

The provisions of this section were doubtless intended by the Legisla- 
ture to apply as well to transfers of property subject to non-marketable 
securities as to the conveyances or other instruments originally stipulating 
for the payment of interest. If in a mortgage itself interest were expressly 
made payable, stamp duty would not be leviable on that mortgage in res- 
pect of such interest, by virtue of this section. Bat the benefits of this section 
are not limited to the mortagage itself, or other instrument, by which the 
interest, was originally made payable. Where property is transferred expres- 
sly subject to a mortgage or other incumbrance, the transferee, or such other 
pejBon a.<j pays the stamp duty on the document of transfer would be en- 
titled to tho benefit of tbia section, if, in such document of transfer, it were 
expressly mentioned that the transfer is made subject to interest already 
due, or thereafter to accrue dne on the mortgage or other incumbrance, sab- 
ject to which the transfer is expressly made. — 1. L, B., 2 Bom. 574 & 675. 

See I, L. R., 5 Bom. 470, noted under sec. 24. 

24« Where any property is transferred to any person in con* 

How tr.D.r.r in consi- or in part, of any debt dne 

deration of debt, or sub- to him, Of subject, either certainly or con- 

t^b. t® t**® paytnent or transfer of any 

money or Btock, whether being or ooDStitating 
» charge or inoambraBca npon the property or not, each debt, money, 
or stock, is to be deemed the whole or part, as the osse may be, of the 
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oonsideration ia respect whereof the transfer is chargeable with ad^ 
valorem duty* 

Kotes. 

Where property is sold subject to a mortgage or other charge, the 
payment of such mortgage or charge forms, under ordinary circumstances, 
no part of the consideration money for the purchase. The stamp duty 
payable on a document conveying such a property, is an ad valorem duty 
on the amount of the money paid as consideration for the sale.— 1. L. E.| 
10 Cal. 92. 

The stamp duty payable on a certificate of sale is not governed by this 
section, but by the express, provisions of art. 16, Schedule I. — 5 Madr. 18. 

This section applies to cases in which the purchaser undertakes a li« 
ability, and his undertaking in such cases no doubt forms part of the con- 
sideration. It is one thing to make the sale subject to, in the sense of ac- 
companied by, a condition to discharge a mortgage ; it is another to sell 
property. subject to a mortgage, that is to say, to sell the interest remain- 
ing in the mortgagor without imposing on the purchaser any personal 
obligation. — 7 Madr. 421. 

Where a oertifioato of sale, granted to tbo purchaser of property sold 
by public auction under a ^ order of Court, has expressly set out that such 
sale is made subject to the mortgage right of a third party, the principal 
sum (but not the interest) due at the time of sale on such mortgage is to 
be deemed **part of the consideration in respect whereof the transfer is 
chargeable with ad-valorem duty” under section 24 ; so that the whole con- 
sideration in respect of which such sale is, under Articles 16 and 21 of 
Sohedulo 1, liable to stamp duty, is the sum of the purchase-money and 
the principal money so due on the mortgage. The certificate of sale, there- 
fore, whenever it is possible, should set out the exact amount that is due, at 
the time of the sale, in rospoot of the principal sum secured by the mort- 
gage. — 6 Bom. 470. 

Whore under an instrument a mortgagor relinq uishod his title to the 
mortgaged property in favour of the mortgagee and also agreed to pay the 
Government assessment until the transfer of the land to tbo name of the 
mortgage6*puroha8er in the Collector’s books. Held, that sneh an instrument 
was a conveyance of which the amount of the consideration calculated ac- 
cording to section 24 of the General Stamp Act (1 of 1879) was the origi- 
nal mortgage amount flu» the amount mentioned in the instrument. Meld, 
also, that the instrument was an agreement to pay assessment until the land 
conveyed was transferred in the Collector’s books, and as such sbonld bear 
the additional stamp for an agreement, namely annas eight. — 15 Bom. 675. 

25* Where an instrument is ezeented to secure the payment 
Valuation in oaso of an- of annuity, or other snm payable periodi- 
nuity, Ao. cally, or where the consideration for a con- 

veyance ia an annuity or other sam payable periodically, the amount 
aecured by anch instrument, or the consideration for such conveyance 
(as the case may be), shall, for the purposes of this Act, be deemed to 
be — 

(a) Where the sum is payable for a definite period so that the 
total amount to be paid can be previously ascertained— such total 
amount ; 
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{b) where the sam ia payable id perpetuity or for an indefinite 
time not terminable with any life in being at the date of anoh ina- 
trament or conveyance — the total amount which, according to the 
terraa of such instrument or conveyance, will or may be payable 
during the period of twenty years next after the date of such ins- 
trument or conveyance ; and 

(c) where the sum is. payable for an indefinite time terminable 
with any life in being at the date of such instrument or conveyance— 
the total amount which will or may be payable as aforesaid during the 
period of twelve years next after the date of such instrument or con- 
veyance. 

Note. — See I. L. R., 19 Cal, 499, noted under sec. 3. 


26- Where the amount or value of the subject-matter of any 

sump -her. vnioe of chargeable with mi-valorem duty 

Bubjoct-mattcr ia indeter- caunot be, or (in the case of an instrument 
lumate. executed before this Act comes into force) 

could not havQ been, ascertained, at the date of its execution or first 
execution, nothing shall be claimable under such iustrument more 
than the highest amount or value for which, if stated in an instrument 
of the same description, the stamp actually used would, at the date of 
such execution, have been sufficient. 

Notes. 


In the case of a lease for 3 years, if the lease boro an optional stamp by 
rea.son of the actual value not being then payable, the lessor can recover 
only for the first year a sum that the stamp could comprise. But his rights 
to recover a larger sum for the subsequent years is not affected thereby. — 
I. L. R., 3 Madr. 342. 


Id the case of a document purporting to be the transfer of an interest 
which the executant has in the sum of Rs. 4,500, deposited in the High 
Court of Madras, as security for his costs in an appeal pending before the 
Judicial Committee of the Privy Council in favour of the claimant, the 
Registrar was of opinion that the document fell under the definition of 
conveyance given in section 3 and should therefore have been drawn up 
on a stamp of Rs. 45, under Article 21, Schedule I. The Board ruled that 
as the document may be stamped at the discretion of the parties under 
the provisions of section 26, it was not insufficiently stamped within the 
meaning of section 33. — Board’s Pros., 2nd August 1879, No. 2,205, 

27* The consideration (if any) and all other facts and cirenr - 
Facta affecting duty to stances affecting the chargeability of any in- 
bo Bet forth iu iastrunient. strumeut with duty, or the amount of thedaty 
with which it is chargeable, shall be fully and truly set forth therein. 

28* Where any property has been contracted to be sold for 


Direction as to duty in 
case of certain conveyau- 
ces. 


one consideration for the whole, and is con- 
veyed to the purchaser in separate parts by 
different instraments, the consideration shall 


be apportioned in sneh manner as the parties think fit, so that a dis- 

II 92 
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iinct coDsideratioQ for each separate part is set forth in theconveyaoce 
relating thereto, and such couyeyance shall be chargeable with ad- 
valorem duty in respect of each distinct consideration. 

(i) Where property contracted to be purchased for one con- 
sideration for the whole by two or more persona jointly, or by any 
person for himself and others, or wholly for others, is conveyed in parts 
by separate instruments to the persons by or for whom the same was 
purchased, for distinct parts of the consideration, the conveyance of 
each separate part shall be chargeable with ad-valorem duty in res- 
pect of the distinct part of the consideration therein specified. 

(c) Where a person having contracted for the purchase of any 
property, but not having obtained a conveyance thereof, contracts to 
sell the same to any other person, and the property is in consequence 
conveyed immediately to the sub-purchaser, the conveyance shall be 
chargeable with ad-valorem duty in respect of the consideration for 
the sale by the original purchaser to the sub-purchaser. 

(d) Where a pers m having contracted for the purchase of any pro- 
perty, but not having obtained a conveyance thereof, contracts to sell 
the whole, or any part thereof, to any other person or persons, and the 
property is in consequence conveyed by the original seller to different 
persona in parts, the conveyance of each part sold to a sub-purchaser 
shall be chargeable with ad-valorem duty iu respect only of the con- 
sideration paid by such sub-purchaser, without regard to the amount 
or value of the original consideration, and the conveyance of the resi- 
dne (if any) of snch property to the original purchaser shall be charge- 
able with ad.-valorem duty in respect only of the excess of the original 
consideration over the aggregate of the considerations paid by the snb- 
pnrcharsers : 

Provided that the duty on such last-mentioned conveyance shall in 
no case be less than one rupee. 

{e) Where a sub-purchaser takes an actual oouveyance of the in- 
terest of the person immediately selling to him, which is chargeable 
with ad-valorem duty in respect of the consideration paid by him, and 
is duly stamped accordingly, any conveyance to be afterwards made to 
him of the same property by the original seller shall be chargeable 
with a dnty eqnal to that which would be chargeable on a conveyance 
for the consideration obtained by such original seller ; or, where snch 
duty would exceed five rupees, with a duty of five rupees. 

E, — Duty by whom payable. 

29. In the abseuoe of an agreement to 
utics by whom payable. contrary, the expense of providing the 

proper stamp shall be borne— 
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(a) in the case of any instromeot described in nnmbera 2, 11, 13, 
U, 24, 28, 29, 30, 44, 53, 54, 55, 57, and 60 (a) and (b) of the first 
schedale — by the person drawing, making, or executing such instru- 
ment : 

{b) in the case of a policy of insurance — by the insured : 

(c) in the case of a conveyance — by the grantee ; in the case of a 
lease or agreement to lease*— by the lessee or intended lessee : 

(d) in the case of a conuterpart of a lease — by the lessor : 

(£') in the case of an instrument of partition— *by the parties there- 
to in proportion to their respective shares in the property comprised 
therein, or, when the partition is made in execution of an order passed 
by a Revenue Authority, in such proportion as such Authority directs: 

(/) in the case of an instrument of exchango— by the parties in 
equal shares ; aud 

in) in the case of a certificate of sale — by the purchaser of the pro- 
perty to which such certificate relates. 

Notes. 

In the absence of any provision to tho contrary, tho Board are of opinion 
that tho grantor should bo hold iiablo for tho stamp duty on the duplicate 
or counterpart of a deed of eonveyanco. — Boards Pros., 26th May 1880, 
No. 715. 

In the case of surrender of a Icaso, and in tho absence of an agree- 
ment between the parties, the lessor to whom it is snrronderod, is consider- 
Cii by tho Board to be the proper party to bear tlie stamp-duty, but should tho 
document evidcnciug the surrender have boou impounded and sent to the 
Collector under sec. 35, ho should look for payment of tho penaly and in- 
sufficient stamp to the person from whoso custody tho document camo into 
the hands of the Registering officer. — ihid., 6th January 1880, No. 15. 

The question whether, on an application for partition, the stamp duty 
should bo chargeable only on the portion allotted to tho applicant, or on 
tho whole value of tho original undivided property, was decided in favour 
of tho latter course. Stuart, C. J., said — “ By tho expression ‘ tho parties 
thereto* must be understood not merely tho party or parties applying for parti- 
tion, but the whole co-sharors, who must nece.ssarily bo parties in the parti- 
tion-proceedings and equally bear the proper stamp-duty’* SPiNKiK,J.: “Th» 
property comprised in the instrument of partition has to bo valued, and the 
parties thereto contribute towards the expense of tho stamp in proportion to 
their shares in the property. If a stamp of one hundred rupees was requir- 
ed, and the property was worth ten thousand rupees, and five shareholders, 
being co-owners, divided, or agreed to divide, in severalty, tho proportionate 
value of their shares would be two thousand rupees each, and each one would 
pay the duly on two thousand rupees, uiiloss there was an agreement to tho 
contrary, or where a Revenue authority bad directed otherwise in a partition 
made under his ordor.s. The last part of cl. (e), sec. 29 of tho Act, gives the 
Revenue-officer full authority in the matter, and tho ‘ final order’ is the in- 
strument of partition.” — I. L. R., 2 Al., pp. GGG-9. 
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CHAPTBB m. 

Adjudication ab to Stamps. 

30* When any instrament, whether ezecnted or not, and whether 
Adjudioation m to proper previously stamped or not, is bronght to the 
itamp. (collector, and the person brinpfing it applies 

to have the opinion of that officer as to the duty (if any) with which it 
is chargeable, and pays a fee of such amonnt (not exceeding five 
rupeesy and not less than eight Annas) as the Collector may in each case 
direct, the Collector shall determine the duty (if any) with which, in 
his judgment, the instrument is chargeable ; 

and may, for that purpose, require to be furnished with an ab- 
Oollector may omII for Htraot of the instrument, and also with such 
abstract and evidence. affidavit or Other evidence as be may deem ne- 

cessary to prove that all the facts and circomstances affecting the charge- 
ability of the instrument with duty, or the amount of the duty with 
which it is chargeable, are fully and truly set forth thereiu, and may 
refuse to proceed upon avy such application until such abstract and 
evidence have been furnished accordingly : 

Provided that no evidence furnished in pursnance of this section 
shall 1)6 used against any person in any civil 
proceeding, except in an enquiry as to the doty 
with which the instrninent to which it relates is chargeable ; and every 
person by whom any such evidence is furnished shall, on payment of 
the full duty with which the instrament to which it relates is charge- 
able, be relieved from any penalty he may have incurred under this 
Act by reason of the omission to state truly in such instrument any of 
the facts or oirouinstances aforesaid. 


3l« When an instrnuieut brought to the Collector under sec, 30 


Certificate by Collector. 


is, in his opinion, one of a description charge- 
able with duty, and 


(a) the Collector determines that it is already fully stamped, or 
[h) the duty determined by the Collector under section 30, or such 
a sum as, with the duty already paid in respect of the inslrnment, is 
equal to the duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument that 
the full duty (stating the amount) with which it is chargeable has been 
paid. 

When such instrament is, in his opinion, not chargeable with dnty. 


the Collector shall certify in manner aforesaid that such instrument is 


not so chargeable. 

Any instrament npon which an endorsement has been made under 
this section shall be deemed to bo duly stamped or not chargeable with 
duty, as the case may bo ; and, if chargeable with duty, shall be re- 
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ceivable in evidence or otherwise, and may be acted npon and registered 
aa if it had been originally duly stamped : 

Nothing in this section shall authorize the Collector to endorse-— 
any instrument executed or first executed in British India, and 
brought to him after the expiration of one month, from the date of its 
execution or first execution (as the case may be) : 

any instrument executed or first executed out of British IndiSi and^ 
brought to him after the expiration of three months after it has been 
first received in British India ; or 

any instrument chargeable with the duty of one anna, or any bill 
of exchange or promissory note, when brought to him after the draw- 
ing or execution thereof on paper not duly stamped. 

Note. 

Even if the Collector ondorNed, under this section, an instrument, such 
as a promissory note, which ho had no authority to endorse, the irregularity 
would not prevent the admission of the document as evidence. — 1. L. R.,1 3 
Al. 115. 

32. Every payment of a fee under section 30 shall be made in 
Payment of fees under Stamps, or cash, as th© Govemor-General iu 
section So how made. Oouncil may by rule direct. 


CHAPTER IV. 

Instruments not duly Stamped. 

Examination and, im. 33- Every perSOQ having, by law Of COD- 

pounding of inatrunionta. gent o£ parties, authority to receive evidence, 

and 

every person in charge of a public office, except an officer of police, 

before whom any instrument chargeable, in bis opinion, with duty, 
is produced or comes, in the performance of his functions, shall, if it 
appears to him that such instrument is not duly stamped, impound the 
same. 

For that purpose every such person shall examine every inatro-* 
ment so chargeable and so produced or coming before him, in order ta 
ascertain whether it is stamped with a stamp of the value and descrip* 
tion required by the law in force in British India when such instrument 
was executed or first executed : 

Provided that nothing herein contained shall be deemed to require 
any Magistrate or Judge of a Criminal Court to examine or impound 
any instrument coming before him in the coarse of any proceeding other 
than a proceeding under chapter 40* or chapter 41* of the Code of Crimi- 
nal Procedure,* or chapter 18 of the Presidency Magistrate’s Act : 

• Correspondiug witL Chap, XII. (Dispates as to Immoveable Property) of Act X. 
of 188S. 

t Correspooding with Chap. XXXVL (Mnintenance of Wives and Children) of Act 
X. of 1882. ; See Act X. of 1BS2, sec. 8. 
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Provided also ihaii> io the case of a Judge of a High Court, the 
duty of ezamiuing and impounding any instrument under this section 
may be delegated to snob officer as the Court appoints in this behalf. 

The Local Govemmetft may, from time to time, in cases of doubt, 
determine who shall be deemed to be, for the purpose of this section, 
persons in charge of public offices. 

" Kotea. 

By this Act, Courts are no longer required to enquire into the cirenm- 
stances under which an unstamped or insufficiently stamped document 
came to be executed on paper not bearing a proper stamp, and by section 
33 all public officers, with certain exceptions, are required to examine every 
instrument chargeable with duty which comes before them in the perfor- 
mance of their official fnnetions, and to impound any, instrument which ap- 
pears not to be duly stamped. Every Court impounding an instrument must 
forthwith note it as “impounded*’ : such note shall bo dated and signed 
with the ordinary, f nil signature of the impounding officer.-— Cal. H. Gt. 
Cir. No. 32, dated 1st September 1879. 

See I. L. R., 14 Madr. 32, noted under sec. 0 ; 14 Madr. 255, noted 
under seo. 17 ; 13 Al. 66, noted under sec. 3. 

34* No instrument chargeable with duty shall he admitted in 
Inttrnmmt. not duly evidence for »ny purpose by any person having. 
Stamped inadmiMible in by law or consent o£ parties, authority to re-* 
•videooe, Ac. ceive evidence, or shall be acted upon, regis- 

tered, or authenticated by any such person or by any public officer, 
unless such iustrameut is duly stamped : 

Proriso. Provided that— 

Ist^ any such instrument, not being an 'instrument chargeable 
, . ^ j . . 1 ., with a duty of one anna only, or a bill of ex- 

on payment of duty and change or promissory note, sball, subject to 
all jnst exceptions, be admitted in evidence 
on payment of the duty with which the same is chargeable, or (in the 
case of an instrament insufficiently stamped) of the amount required 
to make up snob duty, together with a penalty of five rupees, or, when 
ten times the amount of the proper duty or deficient portion thereof ex- 
ceeds five ropees, of a snm equal to ten times such duty or portion ; 

2nd^ nothing herein contained shall prevent the admission of any 
and In «wrtain criminal instrument in evidence in any proceeding in a 
prooasdiogs. Criminal Court other than a proceeding nnder 

chapter 40^ or chapter 41* of the Code of Criminal Procedord,^ or 
chapter 18 of the Presidency Magistrates Act ; 

* Corresponding Ohsp. XII. (Disputes as to Immoveable Property) of Act X. of 
188S. 

t Corresponding with Chap. XXX VI .(Maintenaacd of Wives and Children) of xVet 

X. of 1882. 

X See Act X. of 1888, seo. 
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3rd^ when an instrament has been admitted in evidence, snoh ad« 

AdmisBion of inttrnment, missioa shall not, except as provided in section 
not to be questioned. 50 , be called in qaestion at any stage of the 

same suit or proceeding, on the gronnd that the instrnment has not been 
duly stamped. 

Motes. 

A promissory note insufficiently stamped is not receivable in evidence 
upon payment of a penalty. — 7 M. H. C. Bep., 361. 

It is open to an appellate Court to consider the question whether a dooa« 
mcnt which ihe Court of First Instance has deolar^ to be liable to a stamp 
is properly so liable. — 3 M. H. C. Bep., 71. 

Wbcro the objection is taken for the first time in special appeal that a 
decnmont which according to Act X of 1862 ought to have been stamped 
has boon admitted by both the Lower Courts unstamped, the High Court 
is bound to take notice of the objection (although not one of the grounds 
8ot forth in the petition of appeal) and require payment of the stamp duty 
and penalty or to reject the document.— >3 M. H. C. Bep., 297. 

But the plaintiff, in a suit on such a note written on unstamped paper 
is not debarred from giving independent evidence of the consideration. — 

I. L.R., 3Cal.3l4. 

Whore a document has been admitted in evidence as duly stamped,, 
such admission can only be called in question by the Appellate Court under 
sec. 60 of tho Stamp Act. — 8 Madr. 664. 

A promissory note payable on a certain day was on one anna stamp. 
Held that tho documont was not sufficiently stamped, and consequently not 
admissible in evidence under this section.— 8 Cal. 645. 

In doterminiug what provision of the stamp laws is applicable to a parti- 
cular instrument, regard must be bad to the real nature of the instrument, 
and not to tho title which may have been given to it by the parties, if the 
contents of tho instrument show that the title was a misnomer. — 3 Bom. 

II. C. R.,A, C. J,, 100. 

Peacock, C.J., said : In applying the stamp law the stamp must be 
paid npou what is stated in the iustrumont, and cannot depend upon col- 
lateral evidence. If a man signs a promissory note payable on demand, it 
appears to mo that the note ought to be stamped as a note payable on de- 
mand, although there may be a collateral agreement between the parties 
that the holder of the cote will not present it for a given time, or if paid 
on demand, that tho maker of the note shall be entitled to a certain amount 
of discount to bo deducted.” — 5 B. L. B., 103. 

W here tbo only dispute in the Courts below as to the sufficiency of the 
stamps on a certain document was as to the amount of the consideration 
and not as to the nature of the iustrument, and the High Court on special 
appeal held that the plaintiff’s view in that respect was right bnt that the 
stain p was insufficiont, he was given an opportunity of paying the deficient 
duty and penalty, on satisfying the District Judge that there was no inten- 
tion to evade the payment of the proper duty. Nanabhai Byramji v Nagaya, 
P. J. 1874, 61, B. H. C. (Unreported). 

Under this section instruments not duly stamped may be admitted, in 
evidence in a Civil Court if the party desiring to use it pay tho amount 
necessary to mako up the proper stamp duty together with a penalty of 
Rs. 6, or when ten times tho amount of deficient duty exceeds Bs. 5| then 
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a penalty of ten times such amoant. It should also be borne in mind that 
the provisions of section 34 do not apply to bills of exchange, promissory 
notes, or any instrument chargeable with a dnty of one anna only. The 
rale on this subject is unaltered. — Cal. H. Ct. Cir., No. 32, dated Ist Sep« 
tember 1879, 

In oases in which the Collector finds an instrument not properly stamp* 
ed or reoeives any such instrument under section 50, he should call on the 
person liable to pay the deficiency and penalty, and if the latter neglects to 
do so, he should be prosecuted under this Act. This seems to be in accor- 
dance with the intention of the Legislature.-rBoard’s Pros., 17th November 
1879, No. 8,189. 

The question whether the improper reception in evidence of an un- 
stamped or insufficiently stamped document constituted a legal ground of 
appeal against the decision in the case in connection with which such docu- 
ment had been admitted, had frequently been raised, and although the 
rulings of the superior Courts had generally been against the validity of 
sooh ground of appeal, the point was not free from doubt, and it was desir- 
able to have the question determined in the new law relating to stamp du- 
ties. Section 50, therefore, empowers an Appellate Court to take cog- 
nisance of and imponnd any instrument not duly stamped coming before 
it, although the instrurtent had been admitted in evidence by the lower 
Court. 

Where a Court of 6rst instance, treating an unstamped promissory 
note (the after stamping of which was inadmissible,) as a bond, received 
snob instrument in evidence on payment of the stamp duty chargeable on 
it as a bond and of the penalty, heldf that the reception of such instru- 
ment by such Court, being an iiTegularity not affecting the merits of the 
ease, was no gronud for reversing the decree of such Court when the same 
was appealed from. — 1 Al. 725. 

A executed to B on plain paper an instrument which should have been 
executed on a paper bearing a four-anna stamp. B. filed a suit against 
A. in the Civil Court and produced the instrument in evidence. The Civil 
Court called upon A, to pay the duty and penalty and, on B.’s refusal to 
pay, impounded the instrument and sent it to the Collector. The Collector, 
ooDCurring with the opinion of the Civil Court, sanctioned the proseention, 
in the Criminal Court, of both A and B, but without requiring the pay- 
ment of the duty and penalty. The prosecution resulted in the conviction 
of A under section 61 of the Stamp Act 1. of 1879 and of B. of abetment 
of A’a offence. Held that the convictions were illegal, inasmneh as the 
Collector failed to allow an opportunity of paying the duty and penalty. 
JETsId, farther, that mere receipt of an unstamped instrument did not con- 
stitute the offence of abetment of the exeontion of snoh an instrnment. 
—8 Bom. 32. 

Where a Court of first instance has admitted a doonment in evidence 
as duly stamped, section 34, clause 3 of the Stamp Act (1 of 1879) pre- 
cludes the Appellate Court from questioning the admission of such docu- 
ment. If the Appellate Court considers the doenment to be insufficiently 
stamped, it can only proceed under section 50 of tbe Act. Section 34 oC 
Act 1 of 1879 applies to all instruments whenever executed, and must, there- 
fore, be held to over-ride the special provision of sec. 10 of Bombay Re- 
gulation XV 111 of 1827, according to which no instrument requiring a stamp 
there under was valid unless duly stamped. — 13 Bom. 493. 

V. B drew a hundi in favor of M. K. upon M. and Co., who, upon 
presentatioD, paid part of the amoant due and referred tbe payee to the 
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drawer for tbe balance. M. K. ened V. B. to recover the balance. V. B. 
pleaded that tbe bnndi was inadmissible in evidence, not being properly 
stamped, alleging that it bad been imned with a slip attached to the effect 
that it was payable ten days after sight, and this slip had been removed 
making it appear to be payable on demand. The Mnnsif found this plea 
to be proved, but held thd^ V. B. having admitted the gront of the hundi 
M. B. might recover upon the original consideration without using the 
bnndi in evidence, and decreed for u. K. V. B. appealed, but not on the 
ground that the hundi was inadmissible in evidence as being improperly 
stamped and altered in a material part. The District Court confirmed 
the Munsif ’s decree. Held on second appeal that suit must be dismissed on 
the gpround that it was based upon the hundi which was inadmissible in 
evidence, being insufficiently stamped. — 5 Madr. 166. 

Where the Court of first instance has, on payment of the prescribed 
duty and penalty, admitted an unstamped document as evidence, a supe- 
rior Court sitting in appeal has no jurisdiction to review the lower Court's 
proceedings, in so far as they concern such admission except in the case pro- 
vided for by sec. 50. — 12 Cal. 64. 

See I. L. B., 13 Bom. 484, noted under sec. 16 ; 14 Madr. 32, noted 
under sec. 9 ; 13 Al. 66, noted under sec. 3. 

35- When the person impounding an instrument under section 
iDBtraments impounded 33 has, by law or consent of parties, authority- 
how dealt with. to receive evidence, and admits such instrument 

in evidence upon payment of a penalty as provided by section 34, ha 
shall send to the Collector an authenticated copy of such instrument, 
together with a certificate in writing, stating the amonnt of the dnty 
and penalty levied in respect thereof, and shall send snch amount to 
the Collector, or to snch person as he may appoint in this behalf. 

In every other case, the person so impounding an instrument shall 
send it in original to tbe Collector. 

Bote. 

Section 35 requires every Civil Court to send to the Colleotor an au- 
thenticated copy of every impounded instrument admitted in evidence. The 
endorsement required by section 39 should be transcribed on snob copy. 
When an impounded instrument has not been admitted in evidence, whether 
from failure to pay the requisite dnty and penalty, irrelevancy’ want of 
registration, or other cause, it must be sent in original to the Collector. In 
such cases the provisions Of section 43, paragraph 2, are applicable. The 
oopy to be made under this section must be retained in the custody of the 
Gonrt. — Cal. H. Ct. Gir., No. 32, dated 1st September 1879. 

36* When a copy of an instrument is sent to a Collector under 

Oon«*or-. power to re- t**® paragraph of section 85, he may, if he 
fnad penalty paid under thinks fit, npon application made to him m 
•eotion 35, let para. refond any portion of the penalty 

in excess of five rupees which has been paid in respect of such instru- 
ment, or 

when snch iostroment has been imponnded only because it has 
been written in contravention of section 12 or section 13, he may re- 
fund the whole penalty so paid. 

11 93 
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37 . When the CoUeotor itcpoands any instrament nnder section 
Oolleotor’t power to 88, or; reoeives any inslrnment sent to him 


•tonp 


power 
inttrainaote 


im- 


under the second claa 8 e*of section 35^ he shall 
adopt the following procedure - 

(a.) If he is of opinion that snob instmment is dniy stamped, or is 
sot chargeable with duty, he shall certify, by endorsement thereon, 
that it is duly stamped, or that it is not so chargeable (as the case may 
be}, and shall, upon application made to him in this behalf, deliver such 
instrument to the person from whose possession it came into the bands 
of the officer impounding it, or as snob person may direct ; 


(i.) If the Collector is of opinion that such instrument is charge* 
able with duty, and is not duly stamped, be shall require the payment 
of the proper duty, or the amount required to make up the same, 
together with a penalty of five rupees : or, if ten times the amount of 
the proper duty or of the deficient portion thereof exceeds five rupees, 
then such penalty, not less than five rupees and not more than ten times 
the amount of such duty or portion, as be thinks fit : 


Provided that, when such instrument has been impounded only 
because it has been written in contravention of section 12 or section 18, 
the Collector may, if he thinks fit, remit the whole penalty prescribed 
by this section. 

Every certificate under clause (a) of this section shall, for the pur- 
poses of this Act, be conclusive evidence of the matters stated therein. 

Nothing in this section applies to an instrnment^chargeable with 
a duty of one anna only, or to a bill of exchange or promissory note. 

Notes 


A registeriiig officer cannot, since this Act came into force, register a 
document which is insufficiently stamped until the matter has been dealt 
with by the Collector under section 87 or 89. The course provided by Clause 
(e) of this seotion must be followed and the Collector is bound to return 
the document to the person from whose possession the Begistering officer 
received it or as such person may direct. — G. 0., No. 1,269, dated 3l8t May 
1879. 

Taking seotion 3 (5) in connection with section 37 (5), the Board rule 
that the penalty, which should be imposed upon iDStrnments improperly, 
Stamped during the currency of enactments repealed, is no longer that pres* 
oribed by those enactments, bnt that laid down by the present Act ; and 
that in the ease of documents unstamped or insufficiently stamp^ at the 
time repealed Acts were in force, the duty shonld be oalonlated with refer* 
enoe to the requirements of the law at the time of execution, but the panol^ 
under Act I of 1879.— Board's Pros., 12th July 1881, Na 1,354. 

In oalonlating the amount required to make up the proper duty when 
an instrument is written on two stamped papers and there is no oetifioate 
to the effect that a single stamp of the required value was not prooundfie, 
the Board have mied t^atas section 14 of the Aot preeoribes that inatru* 
mants written in contravention of scclions 12 and 13 are to be deemed un- 
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■tamped and no sneh proriaion is made with reference to a coniraTentioa of 
the mjee, the Collector ehonld allow for the fnll value of the stampe n ee d . 
•—Board’s Pros, llth Jane 1879, No. 1,644. 

Prooeedinflfs ander seofcion 37 are still obli^tory notwithstanding the 
parties have been snccessfally prosecuted under section 63. — Ibid*, 4th 
November 1881, No. 2,619. 

In the case of documents sent to Collectors by Courts under section 35, 
the requisition to pay the penalty due on the document may be made on 
the executant, if the person from whom possession it was impounded, re- 
fuse to pay. The document should be returned after payment to the holder 
and his attention drawn to the provisions of section 41,~J6td., 18th 
November 1881, No. 2,777. 

A District Judge impounded a partition deed produced before him and 
forwarded it to the Collector under sec. 35 of the Stamp Act, 1879, being of 
opinion that the executant of the deed had committed an offence under seo. 
63. The Collector under sec. 69 sanctioned the prosecution of the executant 
who was oonvicted by the Magistrate of an offence under sec. 63 of the Act. 
On appeal the Sessions Court acquitted him on the ground that t he Col- 
lector had not complied with sec. 37 (b) or sea 40 of the Act ; Meld, that 
the acquittal was wrong. Empress e. Dwarkanath Chowdhry (1. L. B., 2 
Cal. 399}, Empress a S^dhanund Mahanty (I. L. B., 8 Cal 259), Empress 
e. Janki (1. L. R., 7 Bom. 82), considered. — I. L. B., 12 Madr. 231. 

See 1. L. R., 14 Madr. 255, noted under sec. 17 ; 13 A1.66, noted under 
sec. 3. 

38« If any ioatrument chargeable with doty, and which is not 
Inrtrament. v n d a 1 y Stamped, is prodaoed by any person of 

•unped by accideot. bis own motion before the Collector within one 

year from the date of its execution or first execntioo, and sooh person 
brings to the notice of the Collector the fact that such instrnment is 
not duly stamped, and offers to pay to the Collector the amount of the 
proper duty, or the amount required to make up the same, and the Col- 
lector is satisfied that the omission to duly stamp socb instrnment has 
bean oooasioned by accident, mistake, or urgent necessity, he may, ins- 
tead of proceeding nnder sections S3 and 37, receive such amount, and 
proceed as next hereinafter prescribed. 

Nothing in this section applies to an instrument chargeable with 
a duty of one anna only, or to a bill of exchange or promissory note. 

39t When the duty and penalty (if any) leviable in respect of any 
instrnment have been paid nnder seotion 84, 
mmta^which *dnty hM Beotion 87, or section 38, the person admitting 
bMo paid undsr see. 84, gaob instrnment in evidence, or the Collector 
(as the case may be), shall certify, by endme- 
ment thereon, that the proper duty, or (as the case may be) the proper 
duty and penalty (stating the amonnt of eaoh), have been levied ia res- 
pect thereof, and the name and residence of the person paying them.. 

Every instrument so endorsed shall thereupon be adittMable lis 
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evidencei and may be registered and acted upon and anihentioated as 
if it had been duly stamped, and shall be delivered on his applioation 
in this behalf to the person from whose possession it came into the 
hands of the officer impounding it, or as snch person may direct ; 

Provided that no instrument which has been admitted in evidence 
upon payment of dnty and a penalty nnder section 34 shall be so de- 
livered before the expiration of one month from the date of snch im* 
pounding, or if the Collector has certified that its further detention 
is necessary, and has not cancelled snch certificate : 

Provided also that nothing in this section shall affect the Code 
of Civil Procedure, section 144, clause 3.* 

Hotee. 

This section requires that Civil Courts shall certify by endorsement on 
every instrument admitted in evidence under section 34 that the proper duty 
and ^nalty have been levied in respect thereof, and the name and residence 
of the person paying them ; and paragraph 2 entitles persons tendering doon- 
ments on which deficient stamp duty and penalty have been levied nnder 
sec. 34 to reclaim the same, but the third paragraph of that section directs 
that the Court shall ^ot, under any circumstances, deliver it before the ex- 
piration of one month from the date of impounding it ; and if the Collector 
has certified that its further detention is necessary, it shall not deliver it so 
long as such certificate is not cancelled. It is obvions that the transmission 
of the copy to the Collector shonld be made with the least possible delay to 
enable him to make snch enquiiy as may be necessary within the month for 
which the instrument is to be detained. The High Court therefore directs 
that every such copy shall be despatched not later than 48 hours from the 
time when the original is impounded. — Cal. H. Ct. Cir., No. 32, dated let 
Sept* 1879* 

An applioation made nnder para 2 requires no court fee stamp.— -G. 1. 
Notification No. 1196, 6ch March 1885. 

40- The payment of a penalty under this chapter in respeet of 
rromontiofi for offanoe instrument shall not bar the prosecution of 
egftiiiit tUmp-law. any person who appears to have committed an 

offence against the stamp-law in respect of such instrument : 

But no such prosecution shall be institned in the case of any in- 
strument in respect of which such a penalty 
has been paid, unless it appears to the Col- 
leotor that the offence was oommitted with an intention of evading 
payment of the proper dnty. 

Hotel. 

A Colleotor is not bound to hold a formal inquiry, or to record pro- 
oeedings before directing a prosecution under section 40 of the Indian Stamp 
Act, 1879, fw an offence a^inst stamp law* The law does not require in- 
tention to be proved a part of suoh offenoe.— L L. R., 7 Madr* 537* 

See I. L. R., 8 Bom. 32, noted nnder eeo. 84* 
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41. Wbea aay duty or penalty has been paid, under seotion 84, 

PmoM payiDR doty or 87, or section 88, by any person in 

penalty may nooreraame respect of an inatrnment, and by agreementj 
m oertain caseiu nnder the provisions of section 29 or any 

other enactment in force at the time snch instrument was ezecnted, 
some other person was bound to bear the expense of providing the pro- 
per stamp for sncb instrument^ the first-mentioned person shall be 
entitled to recover from snch other person the amonnt of the doty or 
penalty so paid ; and for the purpose of such recovery any certifi- 
cate granted in respect of snch instrnment nnder section 89 shall be 
conclnsive evidence of the matters therein certified* 

Kote. 


The plaintiff in a snit upon a certain instrnment not duly stamped was 
eompolled to pay the amonnt of duty and penalty. The defendant was the 
person bound to hear the expense of providing the proper stamp for such 
instrument. The plaintiff, with reference to this seotion, sned the defen- 
dant to recover such amonnt. Held that such amount could not be regard- 
ed as part of the costs in the suit in which it was paid, and a separate suit 
to recover it was maintainable. — I. L. B., 6 Al. 70. 

42. When any penalty is paid nnder section 34 or 87, the Chief 
Reini«ionof penalty paid Controlling Revenue Authority may, upon ap> 
under seotion 34 or S7« plication in writing made within one year from 
the date of the payment, refund snob penalty wholly or in part* 

43* instrnment sent to a Collector nnder the second para- 

i^r r u i o* section 85 be lost, destroyed, or 

Kon-liabihty for iobs of ® ^ ^ ^ ^ \ , 

instmmentB sent under sec- damaged during transmission, the person send- 

ing the same shall not be liable for snch loss, 
destrnotion, or damage. 

When any instrnment is abont to be so sent, the person from whose 
Copy mayibe made of possession it Came into the bands of the per- 
Instrumeute eo sent. 8on impoandiDg the same may require a copy 

thereof to be made at the expense of such first-meutioued person, and 
authenicated by the person imponnding snob instrament. 

44* When any bill of exchange or promissory note chargeable 

P<m.t of poyto .t.«p “y 

bills, notes, and cheques re- presented for payment nostamped, toe per- 
oeifedby himuurtamped. ^ yfhom it is SO presented may affix 

thereto the necessary adhesive stamp, and, upon cancelling the sama 
in manner hereinbefore provided, may pay the sum payable npoo snch 
bill, note, or cheque, and may charge the duty against the person who 
ought to have paid tiie same , or dednot it from the snm payable as 
aforesaid, and such bill, note, or cheque, shall, so far as respects the 
duty, be deemed good and vidid. 
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Bat nothing herein contained aball relieve any person from any 
penalty he may have inonrred in relation to snob bill^ note, or cheque. 

CHAPTSB V. 

BiriBENGI AND R 1 VI 8 IOK. 

45* If any Collector, acting nnder section 30, section Z7s or 

ftooadnra where Colleo- ^8, feels doubt as to the amount of 

tor feels doubt SI to duty duty with which any instrument is charge- 
obsrgesble. draw up a statement of the case, 

and refer it, with bis own opinion thereon, for the decision of the Chief 
Controlling Bevenne Anthority, and such Authority shall consider the 
case and send a copy of its decision to the Collector, and be shall 
proceed to assesa and charge the duty (if any) in conformity with 
snob decision^ 

Bote. 

The Board of Revenue has no power under the Stamp Act, 1879, to re- 
vise or modify a Oolleotor’s decision as to proper stamp-duty leviable on 
documents submitted to him for adjudication under Chapters iii, and iv of 
the Act save as provided in this section. — I. O. Order, No. 1314, (Revenue), 
25th November 1882. 

46* The Chief Controlling Revenne Authority may state any case 
Rsfarsnos by Revenue inferred to it under section 45 or otherwise 
Authority to High Court. coming to its notice, and refer such case with 
its own opinion thereon, if the case arises in the territories for the time 
being administered by the Governor of Fort Saint George in Council 
or the Governor of Bombay in Conncil — to the High Court of Judica- 
ture at Madras or Bombay, as the case may be : if it arises in the North- 
Western ProvinoM or Ondh — to the High Court of Judicature for the 
North-Western Provinces : if it arises in the territories for the time be- 
ing administered by the Lientenaot-Governor of the Panjab— to thcT* 
Chief Court of the Panjab : if it arises in the Central Provinces — to the 
High Oonrt of Judioatora at Bombay :and if it arises in any other part 
of Britieb India — to the High Court of Judicature at Fort William. 

Every each case shall be decided by not less than three Judges of 
the High Court or Chief Conrt to which it is referred, and in case of 
diffarenoe the opinion of the majority shall prevail. 

Note. 

A lieeasa issued to an arrack renter expressly required as one of its oon- 
dilions that the lioonsee should deposit a sum equal to three months* rental 
as a seouriiy for the dneperformaoee of the oontraot. The lioenaee execu- 
ted a moobiika staiiqg that he agreed to all the terms and oonditiona men- 
tioned iu the lipsnsp ^BsM, that the muohlika ought to be stamped with 
an eight-auna sta^— 1. Ia B., 15 Madr. 134. 

47. If the High Court or Chief Conrt is not ssiisfied that the 
poww of Osort le s^ stalemente c^taiiied in the case are snffioient 
for fufihir MMlipk ^ to determine the questions raised 
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thereby, the Court may refer the ease baok to the Beveane Antbority 
by which it was stated, to make sooh additioos thereto or alterationa 
therein as the Conrt may direct in that behalf. 

48* The Hi£;h Court or Chief Court, upon the hearing of any 

Frocedare in diiposiog <^i>ch case, shall decide the questions raised 
of reforeooe. thereby, and shall deliver its judgment thereon, 

oontaiuing the grounds on which such decision is founded; and it shall 
send to the Revenue Authority by which the case was stated a copy of 
such judgment under the seal of the Court and the signature of the Re- 
gistrar, and the Revenue Antbority shall, on receiving such copy, dis- 
pose of the case conformably to such judgment. 

49. if any Court other than a Conrt mentioned in section 46 feels 

Referanoe hy other doubt as to tbe amount of duty to be paid in 
Conrti to High Ck>oii. respect of any instrument under the first pro- 
viso to section 34, the Judge may draw up a statement of the case, and 
refer it with his own opinion thereon for the decision of the High Conrt 
or Chief Court to which, if he were the Chief controlling Revenue 
Anthority, be would, nnder section 46, refer the samev; and such Conrt 
shall deal with the case as if it had been referred nnder section 46, and 
send a copy of its judgment under the seal of the Court and the 
signature of the Registrar to the Judge making tbe reference, who 
ahali, on receiving such copy, dispose of the case conformably to such 
Judgment. 

References made under this section, when made by a Conrt 
subordinate to a District Court, shall be made through the District 
Conrt, and, when made by any subordinate Revenue Conrt, shall be 
made through the Court immediately superior. 

50. When any Court in the exercise of civil or revenue juris- 

Betririon of oartain deoi- ‘*“**®“ ““t®" *”7 “^der .dmittiDg any instrn- 
sioni of Coarta regarding meut in evidence QS duly stamped or as not re- 
the aafficiencj of etompa. qairing a stamp, or upon payment of dnty^ 

and a penalty under sec. 34, the Conrt to which appeals lie from, or re- 
ferences are made by, such first-mentioned Court m8y,of its own motion, 
or on the application of the Collector, take such order into consideration ; 
and, if it is of opinion that such instrument sboold not have been admit- 
ted in evidence withont the payment of duty and penalty under section 
84, or without the payment of a higher duty and penalty than those 
paid, may record a declaration to that offset, and determine the amount 
of duty with whioh such instroment is cbargesble, and may require any 
person in whose poesession or power such instrnment then is to prodnoa 
the same, and may imponnd the same when produced. 

When any declaration has been recorded under ibis section, the 
Conrt recording the same shall send a copy thereof to the Collector, 
Md, where the instnnnont to which it relies has been impoonded or 



OUrSBAL STAMPS. [8m SL 

is otherwise in the possession of soch Oonrt, shell also send him snob 
instrament ;and tberenpon the Collector may, notwithstanding any* 
thing cootained in the order admitting such instrament in evidence, 
or in any certificate granted nnder section 39, or in section 40, prose* 
cote any person for any offence against the stamp-law which the 
Collector considers him to have committed in respect of snob instrnment: 

Provided that no such prosecution shall be instituted where the 
amount (including duty and penalty) which, according to the deter- 
mination of such Court, was payable in respect of the instrament nnder 
section 84, is paid to the Collector, unless be thinks that the offence was 
committed with an intention of evading payment of the proper dnty : 

Provided also that, except for the purposes of such prosecution, no 
declaration made nnder this section shall affect the validity of any 
order admitting any instrument in evidence, or of any certificate grant- 
ed under section 39. 

Mote. — See I. L. B., 8 Madr. 564 and 12 Cal. 64, noted under sec. 34. 

CHAPTER VI. 

AlLOWA.KOXS fob Bi^OIljED STAMPS AKD STAMPS NO LONGER BBQUIBED* 

51. Subject to such rnles as may be made by the Governor- 
Allowance for HpoUed General in Council as to the evidence which 
stainpii. the Collector may require, allowance shall be 

made by the Collector for impressed stamps spoiled in the cases herein- 
after mentioned, namely 

(a) The stamp on any paper inadvertently and undesignedly 
spoiled, obliterated, or by any means rendered unfit for the purpose 
intended, before any instrument written thereon is executed by any 
person : 

(h) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by or on behalf of the 
^drawer or intended drawer, but not delivered out of his hands to the 
payee or intended payee, or any person on his behalf, or deposited with 
any person as a security for the payment of money, or in any way 
negotiated, issued, or put in circulation, or made use of in any other 
manner, and which, being a bill of exchange or cheque, has not been 
accepted by the drawee, and provided that the paper on which any 
such stamp is impressed does not bear any signature intended as or for 
the acceptance of any bill of exchange or cheque, to be afterwards 
written thereon : 

(c) Tbs stamp used or intended to be used for any bill of ex* 
change, cheque, or promissory note, signed by, or on behalf of, the 
drawer thereof, but which, from any omisson or error, has been spoiled 
or rendered useless, although the same, being a bill of exchange or 
cheque, may have been presented for acceptance, or accepted or en* 
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dorsed, or, being a promisBory note, may have been delivered to the 
payee : provided that another completed and duly stamped bill of ex« 
cbange, cheqae, or promissory note, is prodnoed identical in every par* 
ticnlar, except in the correction of each omission or error as aforesaid, 
with the spoiled bill, cheqae, or note : 

{d) The stamp need for any of the following instrnments, that is 
to say — 

(1) an instrument ezecnted by any party thereto, bnt afterwards 

found by a competent Court to be absolutely void in law from 
the beginning : 

(2) an iostrament executed by any person, but afterwards found 
unfit by reason of any error or mistake therein, for tbe pur. 
pose originally intended : 

(3) an instrument executed by any party thereto, bnt which, by 

reason of the death of any person, by whom it is necessary 
that it should be executed, without having executed the same, 
or of the refusal of any snch person to execute the same, or 
to advance any money intended to be thereby secured, can- 
not be completed so as to effect the intended transaction iu ‘ 
the form proposed : 

(4) an iostrament executed by any party thereto, which, for want 
of the execution thereof by some material party, and his 
inability or refnsal to sign the same, is, in fact, incomplete 
and insafiBcient for the purpose for which it was intended : 

(5) an instrument executed by any party thereto, which, by reason 

of tbe refusal of any person to act under the same, or by the 
refusal or nou-acceptauce of any office thereby granted, totally 
fails of the intended purpose : 

(6) an instrument executed by any party thereto, which becomes 
useless iu consequence of tbe transaction intended to bo there- 
by effected being effected by some other instrument duly 
stamped : 

(7) an instrument executed by any party thereto, which is in- 
advertently and undesignedly spoiled, and in lien whereof an- 
other instrument made between the same parties and for the 
same purpose is executed and dnly stamped : 

Provided that, in the ease of an execnied instrument — 

(а) snch instrument is given np to be cancelled : 

(б) the application for relief is made within six months after the 

date of the iostrament, or, if it is not dated, within six months 
after the execution thereof by tbe person by whom it was 
11 94 
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first or alone executed, except ^rhere, from unavoidable cir- 
cumstances, any instrument for which another instrument has 
been substituted cannot be given up to be cancelled within 
the aforesaid period, and in that case within six months after 
the date or execution of the substitated instrument, and except 
where the spoiled instrument has been sent out of British India, 
and in that case within six months after it has been received 
back in British India : 

Provided also that, in the case of stamped paper not having any 
executed iustrument written thereon, the application for relief is made 
within six months after the stamp has been spoiled as aforesaid. 

Note. 

Section 51, Chapter VI of Act I of 1879, enacts that **subject to such 
rules as may be made by the Governor^General in Council as to the evidence 
which the Collector may require, allowance shall bo made by the Collector 
for impressed stamps spoiled in the cases hereinafter mentioned, Ac.” Ac- 
cording to a rule made with reference to that section, ‘^the Collector may 
require every person claiming a refund under Chapter VI of the said Act, 
or his duly authorize 1 agent, to make an oral deposition on oath, Ac.” Seld^ 
therefore, that the Collector himself is the officer, and no other, to whom 
power is given by law to make inquiries into applications for allowances 
for spoiled stamps, to take evidence on oath in reference thereto, and to 
grant or refuse such apprications, and he cannot delegate his authority in 
the matter.— I. L. B., 5 Al. 17. 

In the event of an application for a license under the Arms Act (XI of 
1878) bearing the requisite foe in the shape of impressed stamps being re- 
fused by the executive authorities, a refund of the stamp feo should bo al- 
lowed. — India Government Resolution, lOtb June 1879, No. l,08i. 

52* When any person has inadvertently used, for an instrument 

Allowanoo lor misMod chargeable with doty, a stamp of a description 
slumps. other than that prescribed for such instrument 

by the rules made under this Act, or a stamp of greater value than was 
necessary, or has inadveateutly used any stamp for an instrument not 
chargeabe with any duty, or when any stamp used for an instrument 
has l^en inadvertently rendered useless under section 14, owing to 
snob instrument having been written in contravention of the provisions 
of sectioD 12, the Collector may, ou applioation made within six mouths 
after the date of the instrument, or, if it is not dated, withinlsix months 
after the exeontion thereof by the person by whom it was first or alone 
executed, and upon the instrument, if chargeable with doty, being re- 
stamped with the proper duty, cancel and allow as spoiled the stamp 
60 misused or rendered useless. 

Note. 

This section and section 54 apply to all kinds of stamps used under the 
Act, but great caution must bo in refunding the value of adhesive 
labels.-G. O. No. 1,390 dated 28th June, 1879. 
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53* Iq any ease in which allowance is made for spoiled or mia« 
Allowance nodor sections «sed samps, the Collector may give in lien 
61 and 52 bow to be made, thereof (a) other stamps of the same descrip- 
tion and valne, or (6,) if required, aud be thinks fit, starops of any 
other description to the same amount in value, or (c,) at his discretion, 
the same valne in money, dedooting one anna for each rupee or fraotion 
of a rupee* 

Note. 

The provinions of this section have rcforonoe to non-jndicial stamps only. 
— Bd/s Pros. 28th April 1880, No. 580. 

54« When any person is possessed of a stamp which has not beeu 
Allowance for fltnin|)s spoiled or rendered, unfit or useless for the 

not required for use. purpose intended, but for which be has no im- 

mediate use, the Collector shall repay to such person the value of such 
stamp in money jdedactiug one anna for each rnpoe or portion of a rupee, 
upon such person delivering up the same to be cducelleJ, and proving 
to the Collector's satisfaction that it was purchased by such person 
with a bona fide intention to use it, aud that he has paid the full price 
thereof, and that it was so purchased within the period of six months 
next preceding the date on which it is so delivered. 

C H A P T E B VII. 

Supplemental Provisions* 

55. The Local Government, subject to the conbol of the Governor- 
Power* to make rule, ro Genernl in CoiiDci), may make rules consistent 

latifig to mU of scuiiips. herewith for regulating the supply atul sale of 
stamps and stamped papers, the persons by whom alone such sale is to 
be couducted, aud the duties and remuneration of such persons. 

Note. 

NoHfication-^Dcpartment of Finance and Commerce^Fort William, the 
Snl March iv9S2.—ln exercise of tho powers conferred by sections nine, 
fifteen, seventoen, thirty-two, fifty-one, and fifty-six of the Indian Stamp 
Act, 1879, the Governor-General in Council is pleased to make the follow- 
ing Uules : — 

Chapter I. — Vreliminary, 

1. These Rules shall come into force throughout British India on the 
1st April, 1882, in supersession of the Rules promulgated by Notifications 
No. 875, dated 26th February, and No. 9G6, dated 4th June 1881. 

2. All words and expre-ssions used in these Rules and dt^fined in tho 
Indian Stamp Act, 1879, shall be deemed to have thomoaniug attached to 
them respectively by the said Act. 

3. There shall be two kinds of stamps for indicating the payment of 
duty on instruments under the Indian Stamp Act, 1879, namely. — 

(a) Impressed Stamps, — including — 

Impressed Sheets, — that is to say, sheets of paper bearing tho im- 
pression of Stamps of different values engraved thereon, and sold to the 
public for use by them iu accordance with thc.se Rules ; 



fm CHBI^L ItAMPS. [810.85. 

Impregsed Labelgy-^to be affixed and impreseed by Government officers 
as directed in Chapter III of tbeae Bales ; 

(&) Adhesive Stamps sold to the pablio for use by them in accordance 
with these Bales. 

CaiPTBB II.— 0/ Impressed Sheets, 

4. All instraments chargeable with daty, except Handis, may be 
written on Impressed Sheets, and, except as provided by section ten of the 
said Act, and by these Rules, shall be so written, 

5. (a) When any instrument is to be written on an Impressed Sheet, 
if the amonnt of duty with which such instrument is chargeable does not 
exceed one hundred rupees, a single sheet shall be used, unless — 

where the application for the required stamp is made at a treasury, the 
officer in charge of such treasury, or, where such application is made to a 
stamp- vendor, the vendor certifies that he is unable to furnish a single 
stamp of the required value. 

(6) When the amount of duty chargeable in respect of any instrument 
exceeds one hundred rupees, or a treasury officer or stamp- vendor has 
certified under clause (a) that he is unable to tarnish n single stamp of the 
required valne, the number of sheets used for indicating the payment of 
duty shall not exceed the number which the treasury offioer or the stamp- 
vendor certifies in neither case to be the smallest number which be can 
furnish so as to make up the required amount. 

(c) No oortificau) shall be made under clauso (a) or danse (h) by a 
stamp-vendor in any case in which the stamp duty required exceeds the 
highest value of tho stamps which such vendor is authorized to sell. 

((/) When, under this Rule, two or more Impressed Sheets are used to 
make up the amount of duty chargeable in respect of any instrument, a 
portion of such instrument shall bo written on each sheet so used, 

(e) When a single shoot used under this Bale is found insufficient to 
admit of the entire instrument being written on tho side of the paper which 
bears tho stamp, so much plain paper may be subjoined thereto as may be 
necessary for tho complete writing of such instrument : provided that in 
every such ease the side of tho sheet which bears the stamp must be cover- 
ed by a substantial part of the instrument before any part of the latter 
can be written on tho plain paper joined to such sheet. Provided further, 
t hat tho part of the instrument written on the plain paper must be attested 
by the signatures or marks of all the persons executing the document and 
the witnesses to the same, 

(/) When any instrument of transfer of shares in a company or as- 
sociation is written on an impressed sheet and the value impressed thereon 
is subsequently, in consequenoe of a rise in tho market- value of such shares, 
found to fall short of tho amount of duty chargeable under art. 60((i),sched. 
i. of the Act, to or more adhesive * Share Transfer Stamps* hereinafter men- 
tioned may bo used to make up tho required amount. 

6. (a) Hundis other than hnndis which can be stamped with an ad- 
hesive stamp under section ton of the said Act shall be written as follows: — 

(1) Hundis payable otherwise than on demand, but not more than one 

year after date or sight, and for amounts not exceeding Rs. 30,000 
in individnal value, on impressed sheets bearing the word Hnndi ; 

(2) Hundis exceeding Rs. 30,000 in individnal value, and Hundis 
payable at more than one year after date or sight, on paper sup- 
plied for sale by the Government, and to which labels have been 
affixed by one of the offioers mentioned in Hale nine, Clause (6), 
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or bj the Saperintendeni of Stamps, Caloniia, and impressed by 
him in manner provided by Bale ten. 

(&) Every sheet of such stamped paper shall be of a sise not less than 
8^ inches, and no plain paper shall be joined to it. 

(c) The provisions in Rale 6ve as to use of two or more sheets of stamp- 
ed paper when a single stamp of the reqaired valae is not prooarable apply 
also to Handi stamps need under this Rale. 

6A. Promissory Notes drawn or made in British India and charge- 
able with a duty of annas 6, 10, or 12, shall be written on impressed sheets 
of those values bearing the word ‘Handi.’ 

7. The daty payable on any instr ament chargeable with a duty of ono 
anna may bo denoted by a colored impression marked on a skeleton form of 
such instrument by the Superintendent of Stamps at Calcatta, Bombay, 
Madras, Rangoon, or Lahore, or by the Commissioner of Stamps at 
Allahabad. 

Chapter III. — Of Impregsed Labeis^ 

S. Impressed labels may be need for the following insirnmonts and 
conntcrparts thereof, namely : — 

(1) Admin iatration- bonds : 

(2) Affidavits ; 

(3) Appointments made in execution of a power : 

(4) Articles of Association ofl>a Company ; 

(5) Articles of clerkship : 

(C) Bills of Lading : 

(7) Chapter-parties : 

(8) Declarations of trust ; 

(9; Instruments evidencing an agreement to secure the repayment 
of a loan made upon the deposit of title-deeds or other valu- 
able security, or upon the hypothecation of moveable property: 

(10) Leases printed or lithographed in an Oriental language, when 
the writen matter filled in does not exceed one-fourth of tho 
printed matter. 

(1 1) Memoranda of Association of Companies ; 

(12) Notes of Protest : 

(13) Petitions for leave to file a specification of an invention, Ao. 

(14) Policies of Insurance : 

(1 5) Revocations of Trust : 

(IG) Warrants for Goods : 

and for the following — when written in any European Language, pro- 
vided that any instrument written in any European Language other than 
Euglish shall have attached to it a translation in the English language-— 

(17) Agreements or memoranda of Agreements, which, in the opinion 

of the officer empowered to affix the label, cannot conveniently be 
written on Impressed Sheets : . 

(18) Instruments engrossed on parchment and written in tho English 
style, which, in the opinion of such officer, cannot conveniently be 
written on Impressed Sheets ; 

(19) Awards : 

(20) Bills of exchange payable otherwise than on demand and drawn 
in British India. 
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(21) Bonds : 

(22) Certifioates of sale : 

(23) Gomposition-deeds ; 

(24) Conveyances : 

(25) Instramenta imposing a farther charge on mortgaged property : 

(26) Instruments of apprenticeship : 

(27) Instruments of co-partnership : 

(28) Instruments of dissolution of partnership : 

(29) Instruments of exchange : 

(30) Instruments of gift : 

(31) Instruments of partition : 

(32) Leases : 

(33) Letters of license ; 

(34) Mortgage-deeds 

(35) Powers of Attorney : 

(36) Reconveyances of mortgaged property : 

(37) Releases : 

(38) Settlements : 

(39) Transfers of the description mentioned in Article No. 60, clauses 

(b), (c)t and (d) of the First Sohednle of the said AcL 

9. The following officers are empowered to affix these labels to the in- 
struments mentioned in Rale eight namely, — 

(a) iho Oolleotors of Calcutta and Karachi ; 

(b) the Suporintendonts of Stamps at Madras, Bombay, Lahore, Ran- 
goon, Maulmain, and Akyab ; 

(c) tbo Commissioner of Stamps, North-Western Provinces and Oudh * 

(d) the Superintendent of Stamps (Political Resident), Aden. 

10. (a) Every such officer shall, upon any instrument mentioned in 
Rule eight being brought to him before it is executed, and application 
being made to him for that purpose, affix thereto a label or labels of such 
valne as the applicant may desire and pay for, and impress such label or 
labels by means of a stamping-moohine, and also stamp or write on the 
face of the label or labels tho date of impressing the label or labels before 
retarning the instrument to the applicant. In the ease of instruments writ- 
ten on parchment, the labels mast be farther secured by metallic eyelets. 

(b) When the stamp duty amounts to five rupees or upwards, such 
offioer shall further write on the face of the label or labels his initials, and, 
when tho stamp duty amounts to rupees twenty or upwards, shall also attach 
his usual signature to the instrument immediately under tho labels. 

In Calcutta, the Head Assistant to tho Collector is empowered, as well 
as the Collector, to initial any label or labels, and to attach his usual 
signature to any instrument immediately under iho labdis. 

11. (a) The payment of doty on instrnroonts (other than Bills of Ex- 
change, Cheques, and Promissory Notes) executed out of British India and 
r^uiring to be stamped after their receipt in British India, shall bo in- 
dicated only by impressed labels. 

(b) When any such instrument is taken to the Collector under section 
Boventeon of the said Act, the Collector, unless he bo Collector of Calcutta 
or Karachi, shall send the instrument to one of the officers mentioned in 
Rule nine, remitting the amunt of duty paid in respect of such iostrumenti 
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and snoli officer sbaU stamp the Insiniment in the manner peesoribed by 
Rales 10 (a) and 10 (6) and return the same to the Colleoto for delirerj 
to tho person by whom it was prodaoed. 

Chaptib IV. — Adhesive Stamps. 

12. Bills of Exchange payable otherwise than on demand and drawn 
in sots, when tho amount of stamp duty does not exceed one anna for each 
part of the set, may be stamped with adhesive stamps. 

13. Except as otherwise provided in these Rules, the adhesive stamp 
used to denote the duty of one anna shall bear the words ‘*one anna.’* 

U. Tho following instruments when stamped with adhesive stamps 
shall bo stamped os follows : — 

(a) Bills of exchange, Cheques, and Promissory Notes, drawn or made 
out of British India, and chargeable with a doty of more than ono 
anna-- with adhesive stamps bearing the words** Foreign Bill.** 

(h) Transfers of shares of public Companies and Assooiations, with 
adhesive stamps bearing the words **Share Transfer.'* 

(c) An entry as an advocate. Vakil or Attorney on tho roll of any High 
Court, with an adhesive stamp bearing the word ** Advocate.’* 
“Vakil,” or “Attornoy," 

[Snell stamp shall be affxed under tho superintcndonco and respon- 
sibility of a crazetted officer of the High Court, who shall obtain 
tho stamp from the Superintendent of Stamps and account to 
him for it. The gazetted officer who affixes the stamp shall writo 
on the face of it his usual signature and the date of signature before 
parting with the instrument.] 

(d) Notarial Acts, with adhesive Foreign Bill stamps bearing the word 
**Notariar* printed over them. 

Chapter V, — Miscellaneous, 

15. When it is necessary, under section fifteen of the said Act, to 
donoto upon ono instrnment tho payment of duty in respect of another, such 
payment shall be denoted by an endorsement under the hand of, tho Collector 
on the former instrnment. 

Id. Every payment made under section thirty of the said Act shall bo 
made in cash. 

17. The Collector may require every person claiming a refund or ro- 
Dowal under Chapter VI of the said Act, or his duly authorized agent, to 
make an oral deposition on oath or affirmation, or to put in an affidavit, 
setting forth the circumstances under which the claim has arisen. Tho Col- 
lector may also, if he thinks fit, call for the evidence of witnesses in snpport 
of the Btatemont sot forth in the deposition or affidavit of the claimant or 
his agent. 

18- Any Magistrate convicting or tiying an offender under Chapter 
V III of the Stamp Act may grant to any person, who may have contribnted 
to tho conviction, a reward within a limit to bo fixed by tho Local Govern- 
ment. 

56* The Governor-General in Council may make rnlea consis- 

Power to make rules ge- herewith to Carry ont generally the par- 

nerally to carry out Act. ot this Act. 

Note.— gee notification under section 55, 
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57. All powers to mslce appointments, mies, and orders confer- 

Ceitain power* axoroiie- “*7 exercised from time 

able from time to time. to time EB occasion requires. 

All rules made under this Act, other than rules made under 
section 55^ shall be published in the Gazette 
of Indian and all rules made under section 55 
shall be published in the local Gazette. All rules published as re- 
quired by this section shalh upon such publioatioui have the force of 
law. 

58s Any person receiving any money exceeding twenty rupees 
Obligation togiTereoaipt amount, or any bill of exchange, cheque, 
in oertain oases. or promissory note for an amount exceediug 

twenty rupees, or reoeiviug in satisfaction of a debt any moveable pro- 
perty exceeding twenty rupees in value, shall, on demand by the per- 
son paying or delivering snob money, bill, cheque, note, or property, 
give a duly stamped receipt for the same. 

59. Nothing herein contained shall be deemed to affeot the duties 
chargeable under any enactment for the time 
Saving as to oonrt-faes. Jq force relating to court-fees.* 

60* Every Local Government shall cause this Act to be care- 
Aot to bo translated, in- ^^lly translated into the principal vernacular 
daxed, and sold cheaply. laognagesof the territories administered by it. 
A full alphabetical index shall be added to every snch translation, and 
the translation aod index shall be printed and sold to the public at 
a price not exceeding four annas per copy. 


OHAPTEB VIIL 

CfilXINAL OfFENCES AND FsoCBDURE. 

61. Any person drawing, making, issuing, endorsing, or trans- 

roQalty for oxMulioir, Bigning otherwise than as a wit- 

dm., instrament not duly ness, or presenting for acceptance or payment, 
stamped. accepting, paying, or receiving payment 

of, or in anj manner negotiating any bill of exchange, cheque, or pro- 
miasory note, withont the same being duly stamped, 

any person nxeonting or signing otherwise than as a witness any 
other instrnment chargeable with duty withont the same being duly 
etamped, and 

any person voting or attempting to vote under any proxy not 
dnly etamped, 

shall, for every anoh offence, be puniahed with fine which may 
extend to five hundred mpees : 


• 8m Act VII. o( U70. 
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Provided that, when any penalty has been paid in respect of 
any instrament under section 84, section 37, or section 50, the amount 
of snch penalty shall be allowed in redaction of the fine (if any) sub- 
seqoeutly imposed under this section in respect of the same instrument, 
upon the person who paid such penalty* 

Notes. 

Attesting witnesses are not punishable under this section. — 3 M. H. 

C. B., (App.) 29. 

Intention to evade payment of stamp duty is not an essential ingredient 
of the offence. The donor under a deed insufficiently stamped, will bo pro- 
perly convicted, but the donee will have committed no offence under tho 
section. — 6 M. H. C. R., (App.) 5. 

In cases in which tho Collector finds an instrument not properly stamp- 
ed, or receives any such instrument under section 50, he should call on the 
person liable to pay the deficiency and penalty, ami if ho neglects to do so, 
prosecute him under this Act.— Bd.’s Pros., 17th November 1S79, No 
8,189. 

The term accepting” nsod in this stiction does not mean “ receiving” 
but “ executing as acceptor” — I. L. R., 7 Madr. 71. 

To receive a promissory note not duly stamped and to put it in suit 
docs not coublituto an offence under this section. — 7 Madr. 72. 

Where tho receipt of money exceeding 20 Rs. in satisfaction of a 
d<‘bt, is ae.k now lodged by letter without a receipt stamp being aBixed, tho 
writer is liable to punishment under sec. 61 of tho Act.— 8 Madr. 11. 

Soo I. L. 11., l8 Cal. 89, noted under see. 8, 

62- Any person required by section 11 to cancel an adhesive stamp, 
Vetmlty for failure to and failing to cancel such stamp in manner 
cancel adhesive stump. prescribed by that Section, shall be punished 
with fine which may extend to one hundred rupees. 

Note- 

M acknowledged receipt of a cheque for Rs. 100 by letter. Tho letter 
was not stamped ; — Held, that M was properly convicted under soc. 61 of 
tho Indian Stamp Act, 1870. — I. L. R., J.l Madr. 829. 

Penalty for omisaion to Any persou who, with intent to do- 

coraply with proviswns of . , . , i . 

section 27. fraud the Government of any duty, 

(а) executes any instrument in which all the facts and circum* 
stances required by section 27 to be set forth in such instrument are 
not fnlly and truly set forth, or 

(б) being employed or concerned in or about the preparation of any 
instrument, neglects or omits fully and truly to set forth therein all 
snob facts and circumstances, 

shall be punished with fine which may extend to five thousand 
rupees. 

64. Any person who, being required under section 58 to give a 

Peniiity for rofn..l' to receipt, refoses or neglects to give the same, 
f;iT« receipt and for devices or who, With intent to defraud the Government 
to evade doty on receiiAs. ^ paymeat of money or deli* 

n 95 
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very of property ezoeeding twenty rupees in amount or valne, gives a 
receipt for an amount or value not exceeding twenty rupees^ or sepa* 
rates or divides the money or property paid or delivered, shall be 
punished with fine which may extend to one hundred rupees. 

Mote. 

Prosecution for an offence committed in contravention of section 64> of 
the Stamp Act 1 of 1879 cannot be instituted unless with the provisions 
sanction of the Collector under section 69 of the same Act. — I. L. B., 9 
Bom. 27. 

Penalty for not making 65. Every person who — 

oat policy, 

(a) receives, or takes credit for, any premium or consideration for 
any contraot of insurance, and does not, within one month after recei- 
ving, or taking credit for, such premium or consideration, make out 
and execute a duly stamped policy of such insurance ; or 

(b) makes, executes, or delivers out any policy which is not duly 
or making, &c.. any policy stamped, or pays or allows in account, or agrees 

not duly abampod. to pay or allow in account, any money npon^ 

or in respect of, any such policy, 

shall be punished with fine whioh may extend to two hundred 
rupees. 

66* Any person drawing or executing a bill of exchange or a 

Penalty for not drawing marine insurance purporting to bo 

full number of bills or drawn or executed in a set of two or more, and 

to*b!rrii^te'^* same time drawing or executing on 

paper duly stamped the whole number of bills 
or policies of which such bill or policy purports the set to consist, shall 
be punished with fine which may extend to one thousand rupees. 

Whoever, with intent to defraud the Government of duty, 
Penalty for post-dating draws, makes, or issues any bill of exchange or 
bills, &a, and promissory note bearing a date subsequent to, 

that on whioh snoh bill or note is actually drawn or made, and whoever 
knowing, that such bill or note has been so post-dated, endorses, trans- 
fers, presents for aooeptance or payment, or accepts, pays, or receives 
payment of, snoh bill or note, or in any manner negotiates the same, 

and whoever, with the like intent, practises, or is concerned in 
for «ther devioea to ^ any act, contrivance, or device not specially 
fraud the roveuue. provided for by this Act or any other law for 

the time being in force, 

Bhall be punished with fine which may extend to one thonsand 
rupees. 

Note. 

The second clause of this section is not oontrolled by the 6rst danse, 
which refers only to bills of exchange and promissory notes, but applies 
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to all cases in wbicb a doonmenfc is executed with intent to defoandr the 
Govornmeot of stamp doty. — I. L. B., 9 Madr. 138. 

68* Any person appointed to sell stamps who disobeys any rale 
„ , , , , . made under section 55, and any person not so 

Penalty for breach of . , , «• i. 

rnie relating to Bale of appointed who seJ IS oroners for sale any Stain p^ 

stamps and for unautho- shall be pnoished with imprisonment for a term 

which may extend to six months, or with fine 

which may extend to five hundred rupees, or with both. 

69. No prosecQtion in respect of any offence punishable under 

Inetitntion and conduct ‘•>'8 Act, Or the General Stamp Act, 1869,* 
of prosecutions. or any Act thereby repealed, shall be institnt- 

ed wiihoat the sanction of the Collector or such other oflScer as the 
Local Government generally, or the Collector specially, autborizes in 
that behalf. 

The Chief Controlling Revenue Authority, or any officer antho- 
rized by it in this behalf, may stay any such prosecution or compound 
any snch offence. 

Notes 


A Magistrate authorized by the Collector of a District to prosecute 
offenders is not competent also to try persons whom ho prosecutes. The 
Collector should appoint some person other than a Magistrate to conduct 
the ]>ro8ecution. — I. L. R-, Cal. 622. 

See I. L. Rm ^ Rom, 27, noted under see. 64. 

70. No Magistrate other than a Presidency Magistrate and a 
.Tiirisdiction of Mnpis* Magistrate whose powers are not less than 
tratrf'. those of a Magistrate of the second class shall 

try any offence under this Act. 

Note. 

The Collector, being primarily responsible for tho prosoiufion of 
offences against the Stamp Acts of 1869, and 1879, should not himsolf try, 
as a Magistrate, a person accused of an offence against either of those Acts. 
—I. L. B., 2 Al. HOG. 

71* Every such offence committed in respect of any instrament 
may be tried in any district or presidency-town 

1* luce of trial. i • i_ i • i. ^ • r j i« 

in which snch instroment is foond, as well as 
in any district or presidency-town in which snch^offence might be tried 
under the law relating to criminal proceednro for the time being in 

force.t 

72. Nothing in this Act shall be deemed to prevent any persot^ 
Operation of other low. from beinj? prosecuted under any other Jaw 
not barred. any act or omissioQ which constitates an 

offence against this Act, or the rules made under it. 

Provided that no person shall be punished twice for the sane of* 
fence. 


Kepaaied by this Act, sec. 2, and scb. iii. iSee now Act. X. of 1882. 




1. AoknowlAdgmant of a 
dobc exceeding twenty rupees 
in amonnc or valnoi written 
or signed by or on behalf of 
a debtor in order to supply 
evidence of such debt in any 
book (other Ilian n banker’s 
pnsR'l^k) or on a sepnrato 
piece of paper, when such 
bofik or paper is left in the 

creditor’s poBBesBioii .. ... One anna. 

a 

ISotea. 

A hhaia or nicro Aoknowlodgraetit or account stated bearing one anna ’ 
stamp is sulTiciently stamped as it is no contract, thoro being no promise 
within Bociioii 25 (3j of the Contract Act. — I. L. R., 8 Rom. 104., 

An account in a hatchilla, showing advances of money made to, and 
party- payment made by, the defendant, requires no stamp. (Act 18 of 
1869, such 11. 32).-9 Cal, 127, 4 Cal. 885 followed. 

Whothcr an account signed by a debtor in the books of his creditor 
amounts to acknowledgment within the moaning of this Art, is a question 
depending in each case upon the form and intention of the entry. - S Cal. 282. 

An account stated signed by fbo principal debtor and sureties who 
stipulate to pay on default by the principal is sutneiontly stamped with a 
one anna adhesive stamp. Baboji Pandushot r. Mahadu. P. J, ]j, H. C. 1883, 
13. (Unreportod). 

Signed accounts which arc not ongagoments to pay .at any particular 
time, but are mere acknowledgments to be used, if need be, as evidence 
are properly stamped with one anua. liefermee, P. J. B. H.* C. 1883. 13*. 
(Unreportod). 

2 . Ad minist ration- B o n d, 

“ including a bond given 
under sect ion 256 of the In- 
dian Sucoeesion Act, 1805, 
fiootion 6 of lha Quvnrnmeut 
fiavinge Benke Act, 1873, see* 
tioD TO of the Frobate and 
Administration Act, 1881, or 
section 9 or soclion 10 of the 
Buooestion Oertifioato Act, 

X880»*» 

Adoption^deod 

8- Affidavit or declnration 
In writing on oath or alfir- 
mtUon made before a person 
authorised by law to nd minis- 
ter an o ath 

* The words quoted have been added by Act VI. of 1888 sec. 18. 
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Descsiption of iRnROMBNT. Peopee Stamp-dott. 


Sae Exemptions Schedule 
II. (No. 1.) 

4. Agreement to lease ... The same duty os a Lease 

No. 59).- 

f (rt.) If relating to the 
I sale of any Government 
Security, Share ina Com- 
])any or Aasociation or 
Hill of Exchangn ... One anna. 

(b.) Whereby the owti- 
6* Agreement or Momoran* j er or occupier of land inj 
duin of an Agreement. ... j a village in the Bombay 
I ^ Presidency ngreps to re- 
See Excmptionif, Scliedulo i liuquish iiis rights* 

(11. No. 2.) I ihni-ciii to the Govern 

; nienf, and to accept 
rightH in other land in 
exchange for the right 

relinquished ... .. Four annas, 

j (c.) If not othorwiso 
i 'v provided for by this Act. Eight annas. 

Notes. 

Tho duty on agreements executed for work in the coffee plantations in 
Mysore is reduced to one anna. — Government of India Notitioation, dated 
30tli October 1870, No. 1,585, T. G. 

Agrooments executed by Abkari rcntt?rs are liable to stamp duty, ac- 
cording to circurnstanceH, either as ** agreements’* for which no special pro- 
vision is made in the Stamp Act or a.s “ bonds.” They are agreements if 
nnattested, and bonds if attested. — II. C. Pros., 3rd May 1880 and Bd.*a 
Pros., 27th May 1880, No. 7*J2. 

In a contract for work to be performed entered into by a contractor with 
the Kxocutive Engineer of a District, it was stipulated that payments should 
l>c made from time to the contractor as the work progressed, and that tho 
Engineer might retain lO per cent, on the value of the work done to cover 
compensation for default on the part of the contractor and as security for 
tho proper performance of the contract, fields that this contract was charge- 
able with stamp duty as an agreement under Article 5 (r) and not as a 
mortgage under Article 44 (al of schedule I of the Indian Stamp Act, 1879.— 
I. L. R., 7 Madr. 209. 

Correspondence having passed between the plaintiff and defendant re- 
lating to the sale of shares in a cei'tain company by the plaintiff to tho de- 
fendant, and the sale not having been carried out, the plaintiff in a suit for 
damages against the defendant sought to prove an agreement for sale from 
the letters, none of which were stamped r—J/eld, the letters, though unstamp- 
ed, were admissible as evidence of an agreement, since they did not o^onsti- 
tute an agreement or a memorandum of agreement. — 13 Madr. 255.' 

An indemnity note, passed to a Railway Company by a consignee and 
his surety in respect of goods delivered to the rf)nsigfj^*e, and for which he 

* The word ** rights” has been Substituted for the word “right” by Act XIKof 1891* 
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ifl unable to produce the Railway receipt — by wbich not they undertake to 
bold the Railway Co., its agents, and servants, harmless and indemnified in 
respect of all claims to the said goods — is not an indemnity bond, falling 
under Art. 28, Sob. I, but is an agreement falling under cl. (c) of Art. 5, 
and consequently chargeable with a stamp duty of 8 annas only . — 5 Bom. 
478. 


By a rent-note dated the 28th July, 1885, the executant Babaji agreed 
to take for 6ve months from the executee Hormasji a certain pasture ground 
attached to the niilitary cantonment at Poona. The note recited that Babaji 
was to graze thirteen sbe-buffaloes, at Re. 1-10 per head, on the pasture 
ground for a consideration of Rs. 21-2 0 to be paid to Hormasji by two in- 
stalments : in default of payment of one instalment, the whole amount was 
to become payable at once. It farther recited that in case the debt remain- 
ed unpaid beyond the fixed period, Babaji was to pay on the amount in- 
terest at the rate of two per eeni, per month. The Collector of Poona was 
of opinion that the rent-note in qnestion was a lease and sufficiently stamp- 
ed with four aunas. The luspeotor-General of Registration held the docu- 
ment to be an agreement falling under article 5, clause (c), Schedule, T of 
the Stamp Act and chargeable with a stamp duty of eight annas. On re- 
ference by the Commissioner to the High Court, Held per Birdwooo and 
Pbarsons, JJ., (Nanasui Hakidab, J., dissenting) that the rent-note in ques- 
tion was an agreement, and as snch chargeable with a stamp duty of eight 
annas under olanse (r) of article 5, Schedule I of the Stamp Act I of 1879. 
Held per Nan ABU A I Haridas, J., that the instrument was a lease and suffi- 
ciently stamped with four annas, growing grass being immoveable property 
within the definition of section 2 of the General Clauses Act (I of 1868). 
Should, however, growing grass be not regarded as immoveable property i 
the instrument was an agreement for or relating to the sale of goods, the 
price being fixed with reference to the quantity to bo coDsamed by the catt le, 
and, as such, was exempt from stamp duty under Schedule 11, art. (a) of 
the Stamp Act.— 13 Bom. 87. 

A doenment whereby the party executing it purported to sell his right, 
title and interest in certain receipts for shares, and to execute in future a 
packa dooumeut of sale thereof, and acknowledged the receipt of Rs. 10,001, 
held to be an agreement, and, as such, liable to a stamp duty of 8 annas 
under Schedule I, article 5, of the Stamp Act I of 1879, the property in tlio 
zooeipt not being intended to pass forthwith.— 14 Bom. 316. 

A bond stipulated that for the consideration of a loan of Rs. SO the 
debtor should deliver to the creditor on a faturo day **800 arris of grain 
valued at Rs. 10 per 100 arris.*’ The bond was engrossed on a 8 anna 
Rtamp paper. In a suit on the bond for the recovery of 800 arris at 4 arris 
per rupee or its price, Hs. 200, — ileZd, that the bond was adequately stamped. 
—13 Cal. 268. 

A kbata passed by one person to another agreeing to pay a debt duo 
by a third person requires an 8 annas stamp Hormusji Gandabhoy r. 
Dayabhoy Hurribboy, P. J, B. H.C. 1880. 324. (Unreported). 

An agreement to refer the matters in dispute between the parties to 
arbitration must be stamped as an agreement. Bajabai t*. Sbivrain. P. J. BL 
H. C. 1883. 13. (Unreported). 

Bee I. L. R., Madr. 134, noted under sec. 46. 
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Dbsceiptiox op Instrument. 


Pboper Stamp-doty. 


6 . Appointment, in execu- j 
lion of la power, wheibor of 
troitees or of property move- 
able or immoveable, where 
made by any writing not 
being a Will. 

7. Appraisement or vala- 
btioD made otherwise than 
under an order of the Court 

in the course of a suit 

Bee JExempfions, Schedule 
11 (Noa. 3 and 4). 


...} Fifteen riij'>ees.' 


The mime duty as an Award 
(So. W). 


Apprenticeship-deed 

8. Articles o f association 

of a company 

9. Articles of Clerkship or 

contract whereby any j^rson 
lirst becoincH bound to serve 
as a clerk in order to his ad- 
mission u» an attorney in any 
High Court 


See Instrument, No. 31 


Twenty* live rupees. 


Assignment See Conveyance, No. 21, 

and Transfer, No. 60. 

Authority to adopt ... Boo Instrument So, 88. 

10. Award, that is to say, f (a.) Whero the amount 
any decision in writing by an or vulne of tho property 

arbitrator or umpire on a to which tho awaid re* 

reference made otherwise lates as set forth in such 

than by an order of the Court award does not exceed 

in the coarse of a suit ... Eg. 1,000 The same duty an a Bond 

„ „ « , . . fNo, 13) for such amount. 

See Exemption, Schedule (6) In any other case, runees 

111. (No. 6}. I ' ’ 

f (a.) When payable on 

( demand and the amount 
exceeds Rs. 20 On© ©nna. 


Two hundred 
rupees* 


and fifty 


I (b.) When payable 
I otherwise than on de* 
^ mand but not more than 

t one year after date or 
sight. 


11. Bill of exchange or I If tho amount of Bs. 
promissory note, not being a { the bill or note does 
cheque, bond, bank-note, or j not exceed 200 

currency-note. ... ... 1 If it exceeds 200 

1 and does not exceed 400 


If tho amount of Bs. Bs. A. p. Bs. A* P.jBs. A. F, 
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Djcscbiftjon of Instbumknt. 


Propbe Stamp-duty, 


11. Bill of exchange or 
promissory note not being a 
cheque, liond, bank note, or 
currency iioio»^(conid). 


r (b.) When payable! 

I otherwise than o n de- 
mand but not more than 

I one year after dato or 
sight. — (contd.) 

If it exceeds 400 
and does not exceed 600 
„ 600 1,000 

„ 1,000 1,200 

„ 1,200 1,600 

1,600 2,600 
^ For every Us. 2,500 or 
part thereof in bxcubb 
of Ks. 2,600 up to Ks, 
10 , 000 . 

For every Ila. 6,000 or] 
part thereof in excess of| 
Ks- 10,000 up to Its. 

30,000 

And for every Ha. 

1 ' 10,000 or pert thereof iiij 
0 xcess of Us. 30,000 
I (r.) When payable nt 
I more than one year after! 
l^date or sight ^ 



60 01 so 01 200 

Tlio same duty as a Bond 
(No. 18) for tho amount of 
such bill or note. 


Notes. 

A bill of exchango for Rs. 500, payable otborwise than on demand, 
must, under article 11 of Schedule 1 of this Act, bo stamped vrith au im- 
pressed stamp of the value of six annas.— I. L. li., 8 Cal. 721.(1. L. E«, 7 
Cal. 256 approved.) 

Id determining whether a document is suBiciently stamped for tho pur- 
pose of deoiding upon its admissibility in evidence, the document itself as 
it stands, and not any collateral circumstances which may be shown in evi- 
dence, must be looked at. Bull v. O’Sullivan, L. R., 62, B., 209 ; Oatty v. 
Fry, L. R., 2 Ez. D., 265, and Chandra Kant Mookerjee v. Kartik Charan 
Chaile, 5 B. L. R., 103, referred to. Where a cheque bearing a stamp of 
one anna was dated the 25th September, and the evidence showed it to have 
been actually drawn on tho 8th September, and therefore to have been post- 
dated, it was contended that the cheque was really a bill of exchange, pay- 
able 1 7 days after date, and therefore inadmissible in ovidooce as being in- 
sufficiently stamped. Held, in a suit to recover the amount of the cheque 
on its being dishonoured, that it was admissible in evidence. — 6 Cal. 432. 

By a dooument, dated 8th March 1882, which purported to be a pro- 
miawsry note attested by three witnesses and written on an impressed label 
of 2 annas, A promised to pay B before a certain date Rs. 1 35 : — Held, 
that the dooument was a bond and must be treated as unstamped for the 
pnrpoMS of aeo. 34. By a document dated 23rd June 1880, stamped with an 
adhesive stamp of one anna, purporting to be a promissoiy noto attested 
by two witnesses, A promised to pay Bs. 56 to B or order on demand. Hsfd, 
tnat the dooument was not a bond but a promissory note.— 8 Madr. 87. 
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Descbiptiok or Instrdkbjit. 


PsOPER StAMF'DUTT. 


IS. Bill of lading 

Son Sreuption, Bcfaedule II. 
(So. D. 


Four annaa. 

If a Bill of Lading ia 
drawn in parts, the proper 
stamp therefor ^ must be 
borne by each one of the let. 


18 . Bond (not othcpwisp 
provided for by this Act, “i-r 
by the Court-fees Act, 1870).*'* 

See Adm'iiistration ' Bond 
(No. 2 s Cui*t«iuiH«B ind (N‘- 
24), Indeniniiy-BontJ (No. 28 , 
Security • Bond ( No. 14). Seej 
£drcmp!io7i«, Schedule II. 1 
(Ko. 8.) 


" When the amount Rs. 
or value secured does 
not exceed ... 10 

When such am- 
ount or valiio ex- 
ceeds Rs. 10, but 
does not exceed 60 

When Biioh am* 
onnt or vuliie ex- 
ceedrt Rs. 50, but 
does not exceed ... 100 
nnd for every Ks. 

1(X) or part thereof 
in exceas of Rs. 100 

up to ],0(X) 

and for orory Ra. 

600 or part thereof 
^iu excess of ...1,000 


Two annas. 


Four annas. 


Eight annas. 


Eight annas. 

Two rupees eight annas. 


Notes. 


A bond to aecnre a loan by which the person executing the instrument 
obliges himself to pay double the amount advanced in the event of certain 
conditions not being fulfilled, is rightly assessed to stamp duty on the penal 
eum which is the ** amount or valne secured and recoverable in case of 
necessity arising for enforcing the bond. — Bd.’s Pros., Ist Juno 1881, No. 
948 and 22nd July 1881, No. 1,473. 

An agreement in the following terms — “You have caused me to open 
a shop to which you have given as a loan Rs. 350 ; you have entrusted me 
with the shop after having settled that you shall have one share and 1 
shall have one and a half share in the profits of the fiim, after deducting 
the amount lent by you with interest at 10 annas per cent, per mensem, and 
Rs. 9 as the annual rent of your shop ; I am only to give yon an aocount 
of the same whenever you ask for it ; this firm has been opened in tl»o 
month of Magshar of Samvat 1935 ; I am to give yon an arcouiit of the 
same since that date ; I shall pay up your money when the account is 
settled ; the profits that may remain after paying up your mot»ey shall be 
divided according to the aforesaid agreement ; the outstanding clnims 
and the goods of the firm shall be taken by me, and the value of the same 
shall be given to you by me in cash ; the amount I shall borrow from tne 
funds of the firm shall be in proportion to my share in the profits realised 
I and my heirs shall have no further right to the assets of the firm than 
my share of the profits.” Held, to be a bond for Rs. 350 plus possible pro- 
fits and liable to a stamp of Rs. 2-8 at least. Dhaoji. v. Yohrabhaiji P . J. 
B. H. C. 1883, 14, (Unreported). 

A bond for Es. 31-4, Rs. 25 of which were on account of a balanoo 
due on a former bond, and Bs. 6-4 for interest held, to require a 4 annas 
stamp. Khando v. Imam. P. J. B. H. C. 1882, 352. (Unreported). 

• The wwds quoted have been added by Act VL of ldd9, bog. 18. 
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SCHEDULE I. — {continued,) 

Beld bj the Fnll Bench that where a bond is given under the orders 
of a Court as seourity by one party for the costs of another it is subject to 
two duties— (a) an ad valorem stamp under the Stamp Act, art. 13, sch. i, (6) 
a oourt-fee of eight annas under the Court-fees Act, art. 6 sch.^ii.— 1, 
L. B., 11 AJ. 16. 

See L L. B., 15 Madr. 193, noted under sec. 3. 


Description op Instruhbnt. 


Proper Stamp-duty. 


14. Bond or Hortgage-deed (o) When 


•seoutodby way of security 
for the due exeoution of an 
office, or to eoooant for money 
reoetved by virtue thereof. ... 
See Boemptiens, Schedule 
(Nos. 8 and 12). 

' 16. Bottomry- Bond, that is 
to say, any instrument where- 
by the master of a sea-going 
•&p borrows monv-y on the 
security of the ship to enablei 
him to preserve the ship or] 
prosecute her voyage 


the Ep. 
amount secured 
! does not exceed ... 1,000| 

(5.) In any other 
case 


The same duty as a Bond 
(No. 13.) 

Five rupees. 


The same duty ns a Bond 
(No. 18). 


16. Certificate of sale grant- 
ed to the purobeaer of any 
property sold by public auction 
by a Civil or Bevenne Court, 
or Collector or other Bevenuo- 
ofioer 


Tho same duty as a Con- 
veyaiico (No. 21) fur a con- 
sidcrution equal to tlie 
amount of the purchase 
money. 


Notes. 

The stamp-duty payable on a certificate of sale is goyernod by this 
olauseand not by section 24. — I. L. B., 5 Madr. 18. 

Whore the equity of redemption of an estate is sold in execution of a 
deoree, the stamp duty leviable upon tbe certificate of sale must be calculat- 
ed npott the amount of the purchase money only. — 7 Madr. 421. 

In execution of a deoree, certain immoveable property was attached 
and sold in eight lots to different persons, subject to a mortgage. The ap- 
plicant was one of the purohasers, and applied for a sale certificate. A ques- 
tion arose whether, in oompnting stamp duty, the whole amount of the 
principal mortgage debt, or only a proportionate amount of it, was to be 
deem^ a part of the oonsideration. On reference to the High Court: — Held, 
that the whole amount of the principal mortgage debt, and not merely a 
proportionate amount of it, was to be added to the price, and the total 
amount to form the oonsideration upon which an ad valorem stamp duty 
was to be oaloulated, each purchaser, each purchaser obtaining a separate 
gale oertifioate.— 10 Bom. 58. 

There is nothing in the provisions of this Act to preclude sales to one 
entire property in different lots being treated as forming together one 
transaction. The provision in sec. 7 ae to distinct matters does not apply* 
— BL. C. Pm, 5ih September, 1879* 
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Where seyeral oontigeoas lots of land are sold at an eseontien sale 
to the same purchaser they should be oomprised in one oertifioate of sale. 
Where the lots are not oontiguons, separate certificates should be isfliUed. 
The stamp in each case should be determined by the aggregate^ amount of 
the purchase money embraced in the certificate^ as it would be in the ease 
of a Conveyance of the same property. P. J. B. H. C. 1883, 277. (Unreported). 

Where a single conveyance is possible and proper, as in the case of a 
sale of a house and a share in a well, the use of which is necessary to the 
house, in different lots to the same purchaser, both being subject to a joint 
incumbrance, the items in the certificate of a sale should not be split up in 
computation merely to increase stamp duty. Narsidas Bhagwandas v. Jivla. 
Khushal. P. J. B. H. 0. 1883, 333. (Unreported). 

Claims on the property admitted by the parties or established by a 
decree of a Court should be entered in the oertifioate of sale and computed 
as part of the purchase money. Other claims should not be entered or com« 
puted. The stamp should be provided by the purchaser. Exparte Ramkrishna. 
P. J. li. H. C. 1884, 260. (Unroported). 

The stamp on a certificate of sale of property sold subjeot to a mort- 
gage is to bo estimated on the aggregate sum the purchaser would bavo to ' 
pay to become full and unencumbered owner. Anandapa v Hanmant Goada. 
P. J. B. H. C. 1884. G7. (Unreported). 

Where portions of mortgaged property are sold separately, subject, in- 
each case, to the entire mortgage, the amount of the principal debt mast 
be added to the purchase money in each case to determine the stamp duty,, 
assuming that a separate certificate is necessary. The practice of selling por- 
tions of tho mortgaged property subject to the entire mortgage is highly 
objectionable. Pandurang Mahadev v. Balaji Oanoji. P. J. B. H. 0. 1884. 
98.(aDreported.) 


Dbscuiftion of Instbuicent. j Pbopbb Stamp-duty. 

17. Certificate or other do- 
cument evidencing the ripht 
or title of the holder thereof, 
or any other fierson, either 
to any shares, scrip, or stock 
in or of any Comj>any or As- 
sociation, or to become pro- 
prietor of siiares, scrip, or 
stock in or of any Company 
or Aasociatiou 

18. Charter-party, that is 
to say, any instrument (ex- 
cept an agreement for the 
hire of a tog^teamer) where- 
by a vessel or some specified 
principal part thereof is let 
for the specified purposes of 
the charterer 

19. Cheque, for an amount 
eiceeding twenty rupees ... 

See I. L. E., 16 Cal. 432, noted nnder art. 11. 
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Duobiption or Imstbuhbnt. 

Pbofib Stahf-dutt. 

90. Gomposition-deed, that 
ia to aay, any instrument exe- 
cuted by a debtor, whereby he 
conveys hia property for the 
benefit of his creditors, or 
whereby payment of a oom- 
poaition or dividend on their 
debts ia secured to the credit- 
ors, or whereby provision is 
made for the oontinuance of 
the debtor's business, under 
the supervision of inspeotors 
or under letters of license, 
for the benefit of his creditors 

... ... ... •*. 

Ten rupees. 


81. OoBveyMsee, not Mng I 
» Tnntfar mentioned ; i Ko. 60* 
Bee Exgmptumst Schedule 
IL (Noi. 6 end 17.) | 


Co-pMtnenbip 


^ When the emonnt Be. 
of the ooDsideration 
for such oonreyanoe 
as set forth therein 
does not exceed SO 
' When it exceeds 
Bs. 50, but does not 

exceed ' 100 

For every Be. 100 
or part thereof in ex- 
cess of Bs. 100 up tol,000 
and for every Rs. 

500 or part thereof I 
in excess of ...1,000 
See Instrument ^ Ko. 82. 


Eight annas. 


One rnpee. 


One rupee. 


Five rupees. 


notes. 

An insirnmeni ovidonoinr tho conveyance of oertamland held on ryot- 
wary tenure, from one person to another for a pecuniary consideration, is 
ohargeahle with duty as a conveyance and not as a transfer of interest 
secured by a lease (Art. 60 J. — Bd's. Pros. 23rd June 1881, No. 1,145. 


Eight persons, tho owners of a tea estate, purported to convey their 
rights iu the estate to a Company; the consideration expressed in the deed 
of conveyance being £ 43,320 payable in shares and debentures of the Com- 
pany taken at par. The only share-holders or debenture holders of the Com- 
pany were the eight persons wlio purported to sell the estate to the Com- 
pany. Held, that, although the conveying parties were the shareholders of the 
Company, there was just as much a sale and transfer of the property and a 
change of ownership as there would have been if the shareholders bad 
been different persons: and that the proper duty payable on the convey- 
ance was therefore that mentioned in art. 21, Soh. 1. — 1. L. B., 13 Cal. 


Where a transaction is in substance a sale of a share in a partnership, 
and the transfer of a share in a lease only forms part of tho subject-matter 
of tho sale, asbeitig a parJ of tho partnership assets, the transaction should 
he regarded not as the ransfer of a lease, but as the sale of a share in a 
partnersiiip, and the duty p.ayable in rosppot thereof should be that falling 
under Soh. I, Art. 21. — 1*2 Cal. BS3. 

In a suit by plaintiff to recover possession of certain immoveable pro- 
perty under a deed of sale executed to him by the defendant’s father, whilo 
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Reg. XV III of 1827 was in force, upon one anna stamp paper, a question 
baTing arisen as to what stamp dntj the deed should bear for the purposes 
of the suit it was referred to the High Court. Jleld^ that the deed was 
sufficiently stamped, bat the plaintiff could not obtain on it a judgment 
for a sum or value beyond what was covered by that stamp, unless he paid 
an additional stamp duty and penalty, which the Court might allow him 
to do.— 10 Bom. 239. 


DtSCBimOM OF Instbohent. 

Proper Stamp-dutt. 

22. Copy or extract, cer- 
tified to a true copy or 

extract, by or by order of any 
public officer, and not charge- 
able under the law for the 
time being in force relating 

to Court-fees* 

Bee ExemptionHf Schedule 
11. (Nos. 9 and lO). 

f (a.) If the origitml 

1 WBB not chargeable with 

1 duty, or if the duty with 
\ which it was chargeable 

1 does not exceed one ru- 

P*« 

(b.) In any other cose. 

Eight annas. 

One rnpee. 


Koto 


Article 22 of Schedule I of the General Stamp Act (I of 1879) does not 
apply to a copy contemplated by section 62 of the Civil Procedure Oodp 
(Act XIV of 1882), the attestation of which copy by the Court or its officer 
being not made on the application of the owner of the copy, but solely in 
consequence of the express direction of the Code, with a view to its being 
filed for the purpose of identifying the book entry when produced at the 
hearing.— I. L. R., 15 Bom. 687. 


28. Counterpart or Dnpli- 
oareofany inatrument chbrge- 
able with duty, and in reRp*H't 
of which tho proper duty baa 
been paid 


r (o) If the duty with | The same duty as is pay- 
which the origionl ins' able on the original. 

' trumont is chargeable 
I does not exceed one 
I rup<*e. 

(6.) In any other case. One rupee. 


Note. 

Counterparts, or duplicate should follow tho rule applicable to the 
original documents with which they are connected, and stamped labels may 
be affixed to counterparts of instruments nieiitioned in Rale 6. — Govern- 
ment of India Notification, 31st May 1879, No. 813. 

24. CuBtoniB-bond... ... Tho Bnmo duty as a Seen* 

85 . Declaration of any iity*Dond (No. 14 ). 

irost of or concerning nny 
property, when made by any 

writing not being a Will ... Fifteen rupees. 

Notes. 

An agreemort was made between certain persons to transfer the future 
surplus profits of their respective trades to a trustee, in order that the trus* 
tee should hold the fund so to be created on certain trusts d'^clared in the 
agreement : — Held that the agreement was liable to stamp duty as a de- 
claration of trust under the Indian Stamp Act, 1879, Soh. I, art. 25, andae 
an agreement under art. 5 (c). — I L. R., 11 Madr. 216. 


• Bee Act VII of 1870. 
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[Asts. 96 A 27. 


SOHBDULB I.— 

Where a donee was directed in an instrument of gift of certain land 
to maintain the donor ont of the profits of the land : — Heldy that the ins- 
tmment was ]iaf>le to stamp duty as a gift and not as a declaration of 
trust.— 12 Madr. 89. 


DbSOBIFTION of iNBTBanNT. 

Fbofxb Stakp-putt. 

96. Delivery-order in res- 
pect of goods, that is to say, 
any instrament entitling any 
person therein named, or his 
assigns, or the holder thereof, 
to the delivery of any goods 
lying in any dock r port, or 
in any warehon o in which 
goods are stored or deposited 
on rent or hire, or upon any 
wharf, such instrument be- 
ing signed by or on behalf of 
the owner of euch goods upon 
the sale or transfer of the 
property therein, when snob 
goods ezoeed in value . wenty 
rupees. 

1 

I 

One anna* 

Dspotit of title-deeds. ... 

See Instrument, No. 29. 


Dissolntion of partnership. 

See Instrument, No. 88. 


Duplicate ... 

See Counterpart, No. 83. 


97. Entry as an advocate, 
vakil, or attorney on the roll 
of any High Court in exercise 
of powers conferred on such 
Coart by Letters Patent, ** or 
by the Legal Fraotitioners* 
Aob, U8A'** 

1 

. 

f In the case of an Advo- 
cate or Vakil 

i 

Five hundred rupees. 

See Fremptioaij^Sobedule 
11. (No. 11). 

1 

In iho case of an At- 
^torney ... 

Two hufodred and fifty 
rupees. 

Xxobange 

See Instrument, No. 85. 


Bztraob 

See Copy, Na 82. 


Farther'oharge ... 

Bee Instrument, No. 80. 


Gift 

See Instrument, No, 86. 



Mote. 


By krt. 11 (a), of Bohd. 11 of the Aot, • Vakil, on the roll of the High 
Oonrt lladnu, wlra appliea to be entered on the call of adrocates, ie exempt' 
ed from the duty prescribed by art. 27 of Sohd. I of the Act.— L L. B., B 
ICndr.lA 


• The words qaoted have been added hj Act IX. of 1884, of seo. 10 (1). For slaaip 
daUes on nartiftoates to pcaoUse as a legal piaeUtioaer, aea Act XYIU. of 1878, see. 88^ 
8nda6h.ii. 
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Description op Instrument. Proper Stamf-dutt. 


28. ludemnity bond ... ... ... The aniue daty ae a Secu- 

rity-Bond (No. 14). 

loepeotorahip-deed ... See Composition - deed^ 

jNo. 20. 

f (a.) When such loan The same duty ae a Bill of 
ia repayable more than Exchangee [No. 11 (h) j. for 
28. Inatrament evidence- three months, but not the amount secured, 

inf^ an agreement to aocure more than one yenr, 

the repayment of a loan made from the date of auch 
upon the deposit of title- -j instrument, 
deeds or other valnable aeon- 

rity, or npon the hypotbe* (b.) When sneh loan Half the doty payable on 
cation of moveable property. is repayable not more a Bill of Exchange [No. 11 

than three months from (b)] for the amonut secured, 
the date of snob instru- 
i. ment. 


Koto. 

Art. 29 would appear to cover documents relating to each advances for 
a season made on the hypothecation of growing crops ; bat such instrnmenti 
are liable to the duty chargeable on deeds of mortgage.-— Bd.’s Pros., 15th 
January 1872, No. 187- 


80. Insimment imposing 
a further charge on mort- 
gaged property 


^ 81. Insimment of appren- 
tice.ship including every 
writing relating to the service 
or tuition of any apprentice, 
clerk, or servant, placed with 
any master to learn any 
profession, trade, or employ- 
ment, except articles of clerk- 
abip (No. 9 of this schedule) 

See Exemptions, Schedule 
II. [No. 18 (c)] 

82. Instrument of oo-part- 
aerahip 

^ 88. Insimment of dissoln- 
tioii of partnership 

84. Inatrament of divorce, 
^at ia to aay, any inatrament 
by whiob any person effects 
the dissolution of bis marri- 
age 


^ (a.) When the original 
mortgage is one of the 
doFcription referred to 
in No. 44, clause (a), of 
this schedule. 

(6.) When sneh mort- 
gage is one of the des- 
cription referred to in 
No. 44, clause (5), of 
(^this schedule. 



The same duty as a Con* 
veyance (No. 81 ) for a con- 
sideration equal to the 
amount secured by such in- 
strument. 

The same duty as a Bond 
(No. 13) .for the amount 
secured by such instrument. 


Five rupees. 


Ten rupees. 
Five rupees. 


One rupee. 
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[Abt8. 8548. 


Descbiftion of Instbouicnt. 

Pbopeb Stamp-dott. 

86. iDStrument of ex- 



ebaage of any property 

i 

The same duty as a Con> 
veyance (No. 21) for a con- 
sideration equal to the value 
of the property of greater 
value as sot forib in such in- 
strument. 

86* Inatrumeut of gift 
(other than a settlement or 

1 

The same duty as a Con- 
veyance (No. 21) for a oon- 

Will) 

Notes. 

t-icleraliun cqixitl to the value 
of the property os set forth 
' in Bucli iustruraeut. 


On the 3rd of April 1873 A passed to B a documout on plain paper 
granting B an annuity charged on the revenues of a village. In April 1879 
0 made the following endorsement upon the document, viz., — “ I consent to 
act according to tVis saiiad.** Held that the instrument should be stamped 
with a single stamp as an instrument of gift under Article 36 of this Sche- 
dule. — I. L. R., 7 Bom. 19l>. 

See I. L. B., 12 Madr. 89, noted under art. 25. 


... ... The name duty aa a Bond 

(No. IS) for the amount of 
the value of the property 
divided us set forth in such 
iuBtrument. 

Hotea. 

Here the words ** the value of the property divided” mean the market- 
value of the entire property affected by the partition prooeedings.— 1. L. B., 
2 Al. 666-69. 



An award directing partition of property if signed by the parties in- 
terested by way of assent to the award, becomes thereby an instrument of 
partition and should be stamped acoordingly.— 9 Bom. 50. 


86. Inaimment (other 
than a will) conferring or 
pnrportiiig to confer an an> 
thoritj CO adopt ... 

Insuranoe 


See Policy, No. 49. 


Ten rnpees. 


Notes. 

Ambai, who was a childless Hindu widow, acknowledged the fact of 
the due adoption of Ravbbaji by a deed which recited that she having been 
obildless had asked the father of the executee to give the ex^utee in adop- 
tion, and he having oousented, the executee was adopted with due ceremo- 
nies on the Ist August, 1887. It further recited that the original name of 
the executee was changed, and the executee was thenceforth to hear the 
changed name, and to get all the powers which usually vested in a son. The 
Commissioner, G. D., feeling doubt as to whether it could be treated as a 
deed of adoption, referred it for the opinion of the High Court. Held, that 
the document was distinct from an Moption deed or authority to adopt so 
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w to be liable to stamp duty under Act I of 1879, Art. 38, Sob. I, and that 
it was not liable to any stamp dnty. — I. L. B., 13 Bom. 

See I. L. B., 13 Bom. 281, noted nnder seo. 6. 


Dcscsiption or Instbuvbnt. Pbopxb Stahp.dott. 


f (o.) Where by each 
lease the rent is fixed 
and no premia m is paid 
or dolirered, and such 
lease purports to bo for 
a term— 

of less than one year... 


of not less than one 
year, but not more than 
three years 
exceeding three years. 


89. Lease 

See Ayreemeni i9 loose 
(Mo. 4 .) 

See Exemptions, Schehule 
11. (Mo.13.) 


(b,) Where by such 
lease the rent is died 
and no premium is paid 
or delivered, and such 
loose does not purport to 
be for any definite term. 


(c.) Where the lease 
is granted for a fine or 
premiam, and where no 
rent is reserved 


(d.) Where the lease 
is granted for a fine or 
premium in addition to 
rent reserved. 


The same daty as a Bond 
(Mo. 18) for the whole 
amount payable or deliver- 
able under such lease. 

The same duty as a Bond 
(Mo. 18) fortthe average 
annual rent reserved. 

The same duty as a Oon- 
veyanoe (Mo. 21) for a oon- 
sideration eqnal t o ■ t h e 
amount or value of the* 
average annual rent reser- 
ved. 

The same duty as a Con- 
veyance (No. 21) for a con. 
sideration equal t o t h e 
amount o r value o f the 
average annaal rent which 
be paid or delivered would 
for the first ten years if the ' 
lease continued so long. 

The same duty as a 0od« 
veyance (No. 81) for a con- 
sideration equal to the 
amount or value of sneh 
fine or premium as set forth 
in the lease. 

The same duty as a Con- 
veyance (No. £1) for a con. 
sideration equal to the 
amount or value of such ' 
fine or premium as set forth 
in the lease, in addition to 
the doty which would have 
been payable on such lease 
if no fine or premium had 
been paid or delivered : 

Provided that, when an 
agreement. to lease is stamp- 
ed with the od valorem ' 
stamp required for a lease, 
and a lease in pursuance of 
such agreement is subse- 
quently executed, the duty 
on soch lease shall not ex- 
ceed eight annas. 
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GBXKiUL 8XA1IP8. 


[abt. m . 


SCBEDULB L^CanUttued). 

Xfotet. 

A kabnlayat or lease relating to immoveable property let to a tenant 
for any purpose other than that of cultivation is not such a lease as is con* 
template by article 18, clause (5), of the Act so as to be exempt from stamp 
duty, but is chargeable with such duty under Sch. I, art 39 of that Act— • 
I. L. B., 10 Bom. 173. 

A mittadar executed a perpetual lease of certain villages for Bs. 1,954 
per annum. Of this, Rs. l,5M-10-7, representing the Government pesbl^h, 
the lessor directed the lessee to pay to Government and the balanoe Bs. 400 
to himself. The lease was written on a 20 rupees stamp paper. Held, that 
the sum of Bs. 1,954 represented the rent, and that the stamp duty was to 
beoailoulated thereupon.— 7 Madr. 155. 

By adooument purporting to be a lease, eertain land was leased for four 
years at a rent of Bs. 15 per annum. Out of the total rent it was stipulate 
pd that Bs. 50 should be paid in advanee and the balance Bs. 10 at the end 
id the term. Bdd that the payment of Bs. 50 in advance was not payment 
of a premium or fine within the meaning of Article 39 (c). — 7 Madr. 203. 

By a document purporting to be a rent agreement the lessee took a shop 
lor five yearly agreeing to pay Bs. 30 per annum as rent, depositing one 
year’s rent with the lessor, which was to be credited to the rent of the last 
year of the term. Held that the deposit of one year’s rent with the lessor 
was not A fine or p emitun within the meaning of Article 39 (c).— 7 Madr. 
203. 

By a document purporting to be an instrument of mortgage, the^owner 
of oertoin land, being indebted in a certain sum, conveyed the land to his 
creditor for nine years in liquidation of the principal and interest of the 
debt The creditor was to take the produce of the land, enjoy the profits or 
suffer the loss, and pay Bs. 35 per annum as rent Held, that the doonmena 
was a lease with a ]^mium liable to duty under Article 39 (d).— 7 Madr. 
203. 

Where the oonditions of a lease were that different parts of the land 
ahould bear different 'rates of rent and that any part may be surrendered on 
due notice, the Boaid considered that one document was sufficient and that, 
because three separate pieces of land at different rates of rent were specified, 
three distinct lease bonds were not required. — Bd.’s Pros., 29th October 1879, 
Ho. 3,055. 

Permanent pnttas or *' titles of permanent settlement ” are to be treat, 
ed as leases under ul. (h) as they oannot be regarded as conveyances.— Bd.’s 
Pros., 26th May 1880, No, 715. 

If land is leased for a ot ^ tain number of years oartifioate yearly rent 
and lessee pays down several years rent before or immediately after enter- 
ing into ooonpation of the property, the lease in such case would appear to 
fall within the oategoi'j of those named in Art, 39 (c).— Bom. Begistm. Ci**. 
12 of 1374. 
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DxsctiirrioM or wsTBritKNT. 

Pbopxk Staup-dott. 

4L Letter of Credit, thjit | 
ie to eay, any instrument by 
which one pereon anthoriseB | 
another to credit to the 

person in whose favour it is 
drawn 


One anna. 

42. Letter p f Lioense, i 
that in to eay, any agree- j 
ment between a debtor and 
bis creditore that the latter 
shall, for a specified time, 
snapend their clairna. and 
allowed tb* debtor to carry 
CMi bnfiineiis at his own dis- 
cretioa 

i 

i 

1 

Ten rnpees. 

48. Memnrsndnm of nsao- 



eistion of a company 

... ... ... 

Fifteen ninees. 


44. Moil«a|[;e«dMid not 
Jpmided for br No, 14, No. 
U, No. 29, or No. 65 of thin 
•ehodolo 

8oo Sxemptionn^ Sebodole 
n. [No. 12 and No. 14 (6)]. 


f (a\ Wboti.at tbo ilmo 
of execution, poeseiBion 
of the property, or any 
part of the property 
I oomprieed in snch deed, 

J i§ given by the mort- 
j or agreed to be 

I given. 

j (h). When at the time 
I of execntion, poseeBBion 
in not given, or agreed 
i^to be giyen, aaaforeiaid. | 


The aame doty ae a Con- 
veyance (No. 21 > for a oon« 
aideration equal to the 
amount secured by snoh 
deed. 


The same daty at a Bond 
(No. 13) for the amount 
■eoured by snch deed. 


Motes. 

An inatrnment eiecnted for it loan obtained on the pledge of lands, ag- 
reeing to repay the principal with interest after three years and to allow the 
mortgagee to take possession of the lands if payment were not made, falls 
under Art. 44 (a) and not 44 (6), for though possession was not then given, 
it “ was agreed to bo given.*^ — W.’s Pros., 19th September 1879, Mo. 2,638. 

Document hypothecating coffee crops as secnrity, for advances fall 
under this Art. as mortgage-deeds, and not tinder Art. 29. The crop is not 
moveable property till harvested, (sec. 22, 1. P. C.)— Bd.’s Pros., 9th July 
1879, No. 1,995. ^ 

When transactions evidence by entries in a book are not mere “ acknow- 
ledgments of debt’* nnder ol. 1 of Sch. 1 but amount to mortgage-deeds '* 
under danse 44 and the books come before pnblio officers in the terms of 
see. 33, the penal provision o£ the Act shonld be applied. — Bd.’s Pros., Stb 
October 1881. No. 2,194. 

A mortgage-deed dated the 4th August, 1883, stipulated that posses- 
sion was to be given to the mortgagee after the Slst May, 1883, if the mort- 
gim loan was not entirely repaid by that date. On the question being refer- 
red to the High Court, whether clause (a) or danse [h) of article 44 appli- 
ed to the ease, held that olanse {b) applied. — 7 Madr. 310. 

The intention of clause (a) is to cover cases of mortgage with possession 
end the words **agreed to be given” are to be read as if the woras ** at the 
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*<time of execniion'’ immediately followed and qualified the word “giyen.^* — 
7 Madr. 310. 

Clauae (a) should be read as if it were worded “when possession of the 
property ** * * is given, by the mortgagor at the 

time of execution or is agreed to be then given, and not • • • 

is then agreed to be given.”— 8 Bom. 310. 

Per CuBUM.— Clause (a) of Art. 44 of Sohedule I of the Stamp Act, 
1879, applies only to those deeds in which possession of the mortgag^ pro- 
perty is given, or agreed to be given at the time of the execution of the 
deed, or in other words where immediate possession of the property is given 
or agreed to be given by the terms of the deed to the mortgagees. 

Per Garth, 0. J. — The principle of the distinction between the two 
classes of mortgages named in Art. 44 is, that where the title to the land 
and the possession or immediate right to possession both pass to the mort- 
gagee, the same duty is charged as upon a conveyance by way of sale ; but 
when the title only passes, and possession, or the right to possession, does 
not, the lower duty is chargeable. 

Per Mitter. J. — The word “given” in clause (o) of Art. 44 points out 
that only those iransaotions are intended to bo covered where the transfer 
of possession takes place in consequence of the agreement on the part of the 
mortgagor to deliver over possession as part of the security for the mortgage 
money ; but where the mortgagee becomes entitled to enter upon possession 
irrespective of the consent of the mortgagor to make over possession, clause^ 
(a) will not apply. 

Per Field, J. — The Stamp Act is a Revenue Act, and the rule of con- 
struction of such Acts is, that in case of a doubt, the construction most 
beneficial to the subject is to bo adopted. The words “agreed to be given” 
in Art. 44, clause (a), can only apply where there is an express or implied 
agreement to give possession ; they will not apply where there is no such 
agreement express or implied, but the efEeot of the document is such that 
a mortgagee has merely a right which he can enforce in a Court of law to 
obtain possession. — 10 Cal. 274. 

By an agreement made the first day of September 1884, A, in con- 
sideration of Bs. 1,000 to bo advanced to him by B, assigned to B the whole 
crop of coffee then growing upon a certain estate, upon trust, infer alia, to 
secure) the repayment of the sum advanced. It was stipulated that A should 
cultivate the crop till maturity and deliver it to B Held, that this docu- 
ment was a mortgage liable to duty under Art. 44 (6). — 8 Madr. 104. 

See I. L. B., 15 Madr. 134, noted under sec. 46. 


Dbscbiption ov Instbuxent* Proper Stauf-dutt. 


46. Notarial Act, that is to 
aay, any instninent, andorsa- 
mai^ note, attastatioa, certi- 
fioaia, or entry made o r 
signed by a Notary Pnblio id 
the axaoation of the dutiaa of 
bia offloa, or by aay other 
paiaon lawfully aoting aa a 
Notary Pablio* 



One mpaa. 
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Discsiption of Imstbovkht. 

PbOFKB STAifp.BOTy. 

46. Note or Memorandam 
sent by a Broker or Agent to 
his principal intimating the 
pnrohase or sale on acoooni 
of tnch principal of any goods 
stock, or marketable seonrity 
exceeding in value twenty 
moees. 


1 

One anna. 


Notes. 



The plaintiffs sued to recover damages for the non-acoeptanco of wheat 
which the defendant on the 16th May, 1889, by two contracts agreed to 
purchase. At the hearing, in order to prove the terms of the contracts, the 
plaintiffs tendered two notes, or memoranda of the contracts, which purport- 
ed to be signed by the broker and also by the defendant. These notes were, 
in fact, the sold notes which the broker had given to the plaintiffs. Each 
of these notes had been stamped with an anna stamp, but the stamp on one 
of them had.not been cancelled atjall, and the stamp on the other was with- 
out any mark of cancellation, except a small part of the first letter of the 
defendant's signature, consisting of a slightly curved line. On these notes 
being tendered in evidence, it was objected that they wore inadmissible, be- 
ing unstamped, having regard to sections 1 1 and 34 of the Stamp Act I 
of 1879. The Court allowed the objection, and rejected the notes. The plain- 
tiffs then sought to prove the contracts by oral evidence, contending that 
the sold notes did not themselves constitute the contracts, but were only 
memoranda of parol contracts prepared by the broker for the information 
of the parties. They further contended that the documents might be re- 
garded as agreements for the sale of goods, and exempt from stamp duty, 
under clause 2, Schedule II, or at all events admissible on payment of a 
penalty — sections 7 and 34. Heldf that the documents in question were 
documents of the nature of note or memorandum chargeable under section 
No. 46 of Schedule I, and were not exempt from duty under clause 2 of 
Schedule II. Held, also, that the terms of the contracts were reduced to 
writing, and no evidence, except the documents themselves, could be given 
in proof of them — section 91 of the Evidence Act I of 1872. — I. L. K., 14 
Bom. 102. 


47. Note of protest by the 
master of a ship 


Eight annas. 


Partition 


See Inatrumentf No. 37. 


Partnership 


See Instrument, Noe. 82 
and 88. 


48. Petition for leave to 
file a epeoifioation of an in- 
vention, or for the extension 
€if the term of the exclnsive 
privilege of making or uaiog 
or selling inch invention in 
India* 


[This article has been 
repealed by the Inven- 
'tions and Designs Act 
(V of 1888), sec. 2 and 
Bcbednle.] 


One hundred ropeef. 


^ Sec Act ZY. 1889, eeee, l^ud 4. 
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DnCKIPTIOff or iNSTBOXIItT. 


40. * Polier of Inmnwee. 

8m JCMiHpNoM, SdMdale 
II. [N0..1* (a>]. 


f (a) In til* euB of 
inunfikacA— 

When the Hmoanli ! n* 
tared does not esceod 

U§. 1,000. 

And for erory farther 
■nm of Re. 1,000 or port 
thereof in oxcoeb of Kii. 

1.000 

(6.) In the case of fire- 
tnenranee — 

i. In respocfc of an nri* 
ginal policy for a month 
or any shorter term — 

When the amonnt in- 
sured does not exceed Bs. 

1,000 

And for erery further 
sum of Bp. 1,000 or part 
thereof in excess of Rb. 

1,000 ... ... ! 

ii. In respect of an ori> 
ffinal policy for more 
than one month, bnt not 
more than three months- 

When the amonnt in- 
snred does not exceed 
Rs. 1,000 

And for every further 
ftnin of Rb. 1,000 or part 
thereof in exoeBB of Rb. 

1,000 

ill. In respect of an ori- 
ginal policy for more 
Uian, thrae months, but 
not ' more than six 
montbe-o 

When the amount inaar- 
ed doea aot exceed Ks. 

1,000 

And for every foriher 
sum of Re. 1,000 or part 
thereof in excess of Rs. 

1,000 

iv. In respect of an ori- 
Kiaal policy for a Ioniser 
term than six moaths — 
When the amonnt insnr- 
ed doee not exoeed Bs. 

1,000 

And for every farther 
(^snm of Rs. 1,000 or part 


Propib Stahf-dhtt. 


If drawn 
singly. 

If drawn in 
dnplioate, for 
each part. 

Rs. A. P. 

Rs. A. P. 

o 

o 

0 2 0 

0 4 0 

0 2 0 

Rs. 

A. P. 

0 

2 0 

0 

2 0 

0 

S 0 

0 

S 0 

0 

4 0 

0 

4 0 

0 

6 0 


*No. 48 hH bMB rabBtitntad by A«t I. of 1888, sao. 8. Thii Aet Am bean ezteadad 
to Upper Borme faiaept tbn Shan Btatee) nnder aee. 5 of tba Sobednted Dietrieta Aet, 
mA^Sia Barrna OaMtt*. 4th Ang. 1888, Part I., p. 868, and Ooattte <if bniim " ^ 
Man Part 1., It. 871. 
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DksCBIPTIOK of IssTBOHSNT, 


Propxb Staxp-dott. 


40 . Policy of Iniaranco.— 
(eofUiimecC.) 


f thereof in excess of Bs. 

1,000 

V. In respect of renew- 
ing, for the purpose of 
keeping in force, e polioj 
which has been granted 
for six moiiths or mny 
shorter term, and in res> 
peot of which, and of 
I t h e previous renewal 
whereof (if any), there 
hua not already been 
paid the duty which 
would have been charge* 
able if the p«dicy had 
originally beou granted 
for a longer term than 
six months 


Bs. A. P. 
0 6 0 


The same duty as would 
be payable in respect of an 
original policy for the 
amount and term to which 
the renewal extends ; or 
the excess of the duty 
which woold have been 
chargeable if the policy bad 
originally been granted for 
a longer term than six 
months, over the duty 
already paid in respect of 
the policy, and of the pr«- 
viooB renewal thereof (if 
any) ; 

whichever is the smaller 
snm. 


(c) In the ossa of any 
other insurance — 

When the amount 'in* 
Bumti does nc't ezoaed 
Rs. 1,000 

And for everv furihfr 
sum of Bs. 1,000 or pnrt 
I tb«>reo£ in excess ol Its* 
11,000 


If drawn 
singly. 

If drawn in 
daplioate, for 
each pari. 

Ba a. r. 

Ba. 

a. p. 

0 6 0 

0 

6 0 

0 6 0 

0 

• 0 


Note-— See I. L. B., 19 Gal. 499, neted ander aec. 3. 


60. Power-nf-attoroey, noi 
being a prosy chargeabh 
under No. 51. 


(a) When executed for 
the sole pur, ose of pro- 
ourigg the presentatioa 
of one or more docnments 
for registration in rela- 
tion to a single transao- 
tion 


I (b.) When antborisiDg 
I one person or more to 
Lact in a single transao 


Eight asBU, 
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SCHEDULE l,-^(eontMued.) 


Descbiftion of Instrument. 


Proper Stamp-dutt. 


50. Power-of-atcorney, not 
being a proxy chargeable 
under No. 61. — {contd,) 


tion other than that 
mentioned in (a) 

(c.) When anthorixing 
not more than five per> 
■ona to a^t jointly aodi 
severally in more than 
one transaction or ge** 
^ nerally 

(d.) When authorizing 
more than five but not 
more than ten persons 
to act jointly and sever- 
ally in more than one 
transaction or generally... I 
(e.) In any other case... 


OTne rupee. 


Five rnpeoB. 


Ten rupees. 

One rnpee for each person 
aothorized. 


Sxplanations.-^For the purposes of this number, more 
persons than one, when belonging to the same firm, shall 
be deemed to be one person. 


Promissory note 

Protest, that is to say, any 
doolaration in writing made 
by a Notary Pablio, or other 
pBnon lawfully aotiogaaauch, 
ntioatiiig tho diahononr of a 
bill of exchange or promissory 
note 


See Bill of Exchange. 
No. 11. 


Soo Notarial Act, No. 46. 


Protest by the master of 
a ship, that is to say, any dec- 
laration of the particulars of 
her voyage drawn up by him 
with a vi 0 .wAo the adjustment 
of losses or the calculation of 
averages, and every declara- 
tion in writing made by him 
against charterers or the con- 
signees for not loading or 
unloading the ship, when such 
doolaration ia attested or cer 
tifted by a Notary Public or 
other person lawfully actina 
aa such 


See Notarial Act, No. 46. 


Notes. 


ft oe^^nm^of thirtj-six persona jointly interested in 

ftnd rAAniirn n.' •®*^®*'*****S *0 “ppeftr before a certain officer 

thereof :-3eW, that th.Xnment was a power-of-.t- 

able nndar .h the proper stamp duty was one rupee, leri- 

Sldr 358. “ “ •'t. 50 (5).-I. Ve.. 9 


Uin ^®l^ting to an indiridnal power to ob- 

Uable to “ 
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One Vakalat is considered snfficient to anihorize an agent to file ap- 
plications for remission of assessment on behalf of a pnttad^ on his lands 
sitnate in more than one ▼illage.— Board's Pros., 20th September 1879, Ha 
2,659. 

The phrase *not more than five persons’ inolndes a single person The 
words * jointly and severally’ are void of meaning as applied to one person 
and should be read as mere sorplnsage when one is in qnestion. Their in- 
sertion does not prevent “not more than five” from meaning one. — Board’s 
Pros., 3lst October 1879, No. 3,072. 


See I. L. R., 15 Madr. 386, noted under sec. 

3. 

Description of Instrument. 

Proper Stamp- duty. 

61. Proxy ompowerinf; any 
person to rote at any one 
meetinz of — 

(a) Members of a Compsny 
whose stock or fends is or 
are divided into shares and 
transferable. 

(t.) MonicipsI Commis- 
sioners : 

(f.) Proprietors, Members, 
or contribntors to the funds 
of any Institution. 

J 

One anna. 

( 

62. Beceipt for any money 
or other property the amoant 
or value of which exceeds 
twenty Rupees. 

See Exemptions, Schedule 
II. (No. 16). 



One anna. 


Notes. 

hod W. up as a defence that the bond 

J^^ce, and as evidence of this fact pw- 
doMd * *0011,601 called a “earkhat alleged to be signed by the pl»S 

S' ^ the price of 4ich exceed^ 

that the sngar- 

Mnynioe h^ been received in part eatisfaetion of the bond. Held that 
1879 bnTal'^“ «ot a “receipt,” within the meaning of the Sto5 Act 
«tomp.-I. L.T^rAf.“2V i»»‘"'"PP«ed. and required no 

Medif Jw'p* * municipality acknowledging payment of house-, ox ex- 

oeeding 20 Rs. requires a receipt 8tamp.-l2 Bom. 103. 

ColWto?^"„ffi®» » ^*hil to apply for copies of recor.’s fmm the 

tal of Snh T?*7ri? 5 stamped with a Court-fee stamp nmiei- art. 10 

W of Sch. II of the Court Pees Act. 1870, and does not reqoi« to be stamped 

1879^TMadr ^ ^ 

’?^® *®«d>tor in the khaffa-book of the debtor, and rini. 
" the payment of a sum of money in discharge of a debt wa 
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[Am. 58^ 


Dbswlftiok Of Instbumbkt. 


Propeb Stamp-duty. 


58. Re ’ conveyaooe o f 
muri gaged property 


64. Beleaaei that ia to aay, 
any inatnxment whereby a 
peraon reDonnoes a claim 
upon another person or 
against any specified property. 


(a.) If the conaider- 
ation for which the pro- 
p e r t y was mortgaged 
does not exceed Bnpeee 
1 , 000 . 

L (t.) In any other case. 

fa.) If the amonnt or 
▼alae of the claim does 
not exceed Ba. 1,000. 

(5.) In any other case* 


The same doty aa a Gon- 
▼eyanoe (No. SI) for the 
amonnt of snoh oonaider- 
ation aa set forth in the re- 
oonreyance. 

Ten rnpeea. 

Tbe same dnty as a Bond 
(No. 18) for snoh amount or 
value as set forth in the re- 
lease. 

Five rupees. 


Notes. 

A release chargeable with fonr-annas stamp-duty was executed on paper 
bearing a one-anna adhesive receipt stamp HeZd, that in calculating the 
stamp duo the one-anna stamp onght not to be taken into consideration. 
SemhU A Collector is entitled nnder Stamp Act, 1879, sec. 50, to refer to 
the High Court the d^sion of a Provincial Small Cause Court admitting 
in evidence an insufficiently stamped instrument on payment of dntv and 
Sb penalty. — !• L. R.| 15 Madr. 259. 

J. and S. passed to their brother E. an instrument which set forth (1) 
that J. and S. relinquished their right to certain property in favour of B - 
(2) that E. was to discharge certain debts ; and (3) that B. was to pay to 
J. and S. an annuity HeZd, that tbe provisions in favour of J. and S. 
were a mere recital of the consideration moving from E. j that no interest 
was created in favour of J. and S. ; and that, therefore, the instrnment 
should be stamped as a release only. — 9 Bom, 417. 

A mortgaged land to B with possession and afterwards sold it to G C 
paid up the amount due under the mortgage to B, and B thereupon releawd 
the land. The document executed by B to C was pronounced a release (Art 
64) and not a re-conveyance of mortgaged property (Art. 53 ).— Board’s 
Pros., 2od June 1881, No. 957. 

56. Bespondentia - Bond, 
that is to say, any instrument 
aeouiing a loan on the enraro 
laden or to be laden on board 
a ship, and making repay- 
ment contingent on the ar* 
rival of the cargo at the port 

of destination ... ... ... The same dulv os a Rmifi 


66. Bevocation o f a n y 
trust of or concerning any 
property by any instrument 
other than a Will. 

67. Settlement ... | 


The same duty os a Boud 
(No. 18). 


I Ten rupees. 

The same duty as a Bond 
I (No. 18) for a suni equal 
I to the amount or value of 
the property settled aa set 
I forth in such settlement. 
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Hotel. 

A person gave to his wife bj settlement some immoveable property. 
HeU, the terms in art. 57 of sohd. I as set forth in snob settlement do 
not mean the value of the interest or interests created by the settlement^ 
bat refer to the value of the property settled, which it was intended by 
Legislature, should be set forth by the settler. — I. L R., 8 Madr. 453* 

An instrument in the following terms 1 have en trusted from tho 
beginning all my moveable and immoveable property to my son, S., and as 
1 have b^me old it is necessary that 1 should make in a document the dis- 
posal of my property with the object of preventing disputes hereafter about 
it. I, therefore, execute this document, and direct that the village of M is 
to be enjoyed hereditarily that my son S. has an independent right like that 
which was exercised by me over the village, and the revenues thereof, and 
that no body else has any right. And my son S. is the owner of my other 
moveable and immoveable property sitnate in O. I put him in possession 
of the same from this day. He is therefore the owner of my own and 
ancestral property of every description. 1 have given what I had to give 
to S’s step-mother and sisters and others. S should maintain and protect 
them and my family members as I do.” Held, a settlement. Subadar Hus- 
•einshakhan. P. J. B. H. C. 1882, 247. (Unreported). 


One anna. 

The dutjr with which guck 
lease is chargeable. 


Five rupees.. 

One-quarter of the dot^ 
payable on a CoDveyance 
(No. 21). 


The duty with which suck 
Bond, Lease, Mortgage- 
deed, o r Policy o f In- 
sarance is chargeable. 

Five ruf^ees. 


Ten mpees. 


fmnpees. 


Propbk Stamp-doty. 


Djsscbiption of Instbumbnt. 


58. Shipping-order for or 
relating to the conveyance 
of go^B on board of any 

veesel 

Specification ... 

59. Sorreoder of lease ... 

Bee Exemption, Schedule j 
II. (No. 16). 


00. Transfer 


See Petition, No. 48. 

( (a.) When the duty 

I with which the lease is 


See Ezemptione, Schedule I ^ 
II. (No. 17). (c.) 


j ceed five Rupees. 

I (&.) In any other case. 

f (a.) Of shares in a 
Company or Association. 

(b.) Of any interest 
secoFtd by a B o n d 
Lease, Mortgage^deed, or 
Policy of losoran ce— 

1. If the duty on snob 
Bond, Lease, Mortgage- 
deed, or Policy does not 
exceed five Bupees. 

I 2. In any other case. 


(<j.) Of any property 
under the Administrator- 
Generars Act, 1874, 
Section 81. 

id.) Of any trast-pre- 
perty from one trostee to 
another trustee without 
I consideration. 
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SCHEDULE I.^continued.) 

iroten. 

Bai a diatinotion ia to be drawn between the transfer of a leaae* and 
the aala of a share in a partnership inroiving the transfer of a share in a 
leaaei aa being a part of the partnership asset8| which is chargeable as a 
conrejanee.— 1. L. B., 12 Cal. 883. 

A f.raTi«f<»r by Trustees of trnst property to a eestui que trust is not liable 

■, a ; r ; d i? t y . - ■ 7 M ■< •'! t\ 650. 

< of a Hura of £87,500 two coffee estates, opened out on 
J ■= ’ . ! H ltas»* tor fifty years, together with the mining rights 

i 'i . . I la UN ior it ase for a term of forty-eight years, were traus- 

f;; :nJ li iu\ ; M the residus of those terms : Held that the stamp duty 
r; N on tiie tj'aiisfer deed was to be regulated by the provisions of Clause 
i jof S»jh, I of the Inriinn Stamp Act, 1879.— 5 Madr. 16. 


Dbbcbiftioh of Imstbdhbnt. 

PbOPEB StAHF*1)0TT. 

Trait ... 

See Deelarationt No. 25. 
Bsvocation, No. 66. 


Vslastiou .«• 

See dppraissment, No. 7. 


6L Warrant for goods, 
that is to say, any instra* 
moot evideuoing the title of 
any person therein named, or 
his assigns, or the bolder 
there of, to the property in 
any goods lying in or upon 
any dock, warehouse, or 
wharf, such instrument be- 
ing signed or oertified by or 
on behalf of the person in 
whose onstody such goods 
may be 


Four annas. 









QmKili 8T11£PS. 

SGHB0X7LE II. 

iNSTKimXNTS BXKMPTtD FBOX St1XP*D9TY. 

1. Affidavit or declaratioa in writing when made^ 

(а) as a condition of anliatment nnder the Indian Articles of War; 

(б) for the immediate purpose of being Bled or nsed in any Oonrt 
or before the officer of any Court ; or 

(c) for the sole pnrpose of enabling any person to receive any 
pension or charitable allowance. 

Ifotes. 

If the affidavit is attested by an ^nt employed to receive the allow* 
kfuioe, and he is furnished with a receipt for the amount, payment may be 
»^e by the Collector. — G. O., (B. D.) 22nd December IKl, No. 1,9^. 

A Schedule appended to a deed of sale doea not requireto be stamped 
ader the provisions of Act XVlIl of 1869.-^6 M. H. C. B., App. 36. 

S being desirous of obtaining copies of certain records in a suit in the 

art of the Subordinate Judge of Sirsi appeared before the nazir and 
erk of that Court, and made an affidavit to the effect that she was the 
sir and l^al representative of one of the defendants in that suit, and 

ied the copies for the purpose of producing them in a suit filed against 
^er in the Court of Karwar. The affidavit together with a duly stamped 
application was presented by her pleader to the District Judge, who, being 
of opinion that the affidavit should be on a stamped paper, referred the 
Base to the High Court. Held, that the affidavit was exempt from stamp 
luty, under this article. — I. L. B., 12 Bom. 27fi. 

2. Agreement or memorandum of agreement— 

(a) for or relating to the sale of goods or merchandise exclusively, 
not being a note or memorandum chargeable under No. 46 of 
Schedule I. ; 

(b) [Bepealed by Act XU of 1891.} 

(e) made by raiyata for the cultivation of the poppy for Govern- 
ment ; 

(d) made in the form of tenders to the Government of India for 
or relating to any loan ; 

(e) [Bepealed by Act XII of 1891.} 

if) made nnder the European Vagrancy Act, 1874, section 17. 

Notes. 

By an agreement in writing the vendor agreed to sell, and the pur* 
baser to buy, certain salt for a price to be paid at a future date. The salt 
‘1 to be at purchaser’s risk from the date of the execution of the agree- 

ui, and if not removed within a certain time, to revert to, and become 
be property of the vendor : — Reid that this document was exempt from 
Intv nnder schedule II, cl. 2 fa), of the Indian Stamp Act, 1879,-1. L. B., 
,10 Madr. 27. 

An instrument called a debt-bond” whereby the obligees acknow* 
ledged the receipt of Bs. 12-8, and in consideration thereof agreed to de* 
^ver 10,000 tiles by a given ^te, and, in default, to pay the value of the 
f tues at the current rate on demand : — Held, to be a contract for future de* 
f ivmy of the tiles in consideration of the purchase money paid in advance, * 
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SOHEIDULE 11. — {conHtmed,) 

and as snob to be an agreement for the sale of goods and exempt from doty 
under Clanae (a). Act. 2 of Sched. II of Act I of 1879, Parnshotamadas v. 
Bhavan-— P. J. B. H. C. 1882, 195. (Unreported.) 

See I. L. B., 14 Bom. 102, noted under art. 46 sob. I. 

3* Appraisement or valnaiion made for the information of ono 
party only, and not being in any manner obligatory beU 
ween parties either by agreement or operation of law. 

4. Appraisement of crops for the pnrpose of ascertaining the 

amount to be given to a landlord as rent. 

5« Assignment of copyright by entry made under Act No. XX 
of 1847, section 6. 

6. Award under Bombay Act YI of 1878, section 81, or Bombay 
Act III of 1874, section 18* 

7* Bill of lading, when the goods therein described are received 
at a plaoe within the limits of any port as defined under 
the Indian Ports Act, 1875, and are to be delivered at an- 
other place within the limits of the same port — 

5. Bond when executed by— 

(a) the sureties of middlemen (lambardars or khattadars) tiding 
advances for the cultivation of the poppy for Government; 
(5) headmen nominated under rules framed in accordance with 
Bengal Act 111 of 1876, section 99, for the due perfor- 
mance of their duties under that Act ; 

(c) any person for the purpose of gnaranteeing that the local 
income derived from private sabscriptions to a charitable 
dispensary or hospital or any other object of public uti- 
lity shall not be less than a specified sum per mensem. 

9. Copy of any paper wbioh a public oflBoer is expressly required 

by law to make or furnish for record in any public office or 
for any public purpose. 

10. [Bqpsaled hy Act XII of iS9I.] 

11. Entry— 

(a) of an advocate, vakil, or attorney, cm the roll of any High 
Court, when he has previously been enrolled in a High 
Court ;• 

(h) IBepoaUd hy Aoi XII of ^9i.] 

Mole. 

By art. 11 (a) of Sohd. II of the Act, a Vakil on the roll of the High 
Court, Madras, who applies to be entered on the roll of advocates, is ex- 
s'lSad prescribed by art. 27 of Sohd. Tof the Act.— I. L. B., 

18* Instruments— 

^ woiSs, **s sts bB sb sA by Bojal Chaffttr^'* bavs bssn sspsaM by Act IX. of 
18SSbSS0.10t». 
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(«) ezecated by persons taking advances nnder the Land Im* 
provement Aot,1871,*or by their safeties, as seoority for 
the repayment of soch adranoes ; 

(b) ezecnted by officers of Government or their sareties to se« 

core the doe execntion of an office or the dne acoonnting 
for money received by virtue thereof ; 

(c) of apprenticeship ezecnted by a Magistrate nnder Act XIX 

of 1850, or by which a person is apprenticed by or at (he 
charge of any pnblio charity. ^ 

Mote. 

The qaestion was whether a bond ezecnted by the sareties ef an officer 
t>l Government to seonre the dne execntion of his office and the due ac- 
counting by him of ** public moneys, deposits, notes, stamp-paper, postage 
labels, or other property” of the Government committed to his charge was 
or WM not exempted from stamp-duty by the provisions of Art. 12 (6) of 
soh. ii of Act 1 of 1879, regard being bad to the words ** or other property.’’ 
Held, Per Stuart, C. J. , that snob bond was one to seonre the ** dne execu- 
tion of an office” and the ** due accounting for money reoeived by virtue 
thereof,” and nothing more, as the words ** or other property” must be 
taken to mean property of the same kind as previously mentioned, and 
therefore ” money” or the like of money, and snoh bond was therefore exe- 
r.mpted from stamp-duty by the provisions of art, 12 (h) of sch. ii of Act I 
af 1679. Per Oldfield, J., that, inasmuch as the words in art. 12 (6) of sob. 

t i. of Act I of 1879 “or the duo acconnting for money reoeived by virtue 
hereof” should be regarded as mere surplusage, and the *’due execntion of 
in office” and the ” dno acconnting for money received by virtue thereof” 

' 3 ccnsidered one and the same thing, and is the dne accounting for property 
beoeived by him by virtue of his office was the dne execution of his office” 
by the officer in this case, such bond was one for the” dne execution of an 
^ffice” and was therefore exempted from stamp-duty. Per Spankir, J., and 
Straight, J., that inasmnch as the words in art. 12 (h) of sob. ii of Act I of 
1879 could not be regarded as mere surplusage, and there was a distinction 
irawQ by the Legislature between the ” due execntion of an office” and the 
hdno acconnting for money received by virtue thereof,” such bond was not 
rae for the due execution of an office,” and being one for the dne aooonnt- 
Dg for,” property,” it was not one for the due accounting for “money,” 
id therefore it was not exempted from stamp duty. — I. L. R,, 3 Al. 788. 
13* Leases and coan ter parts— - 
(a) Leases of fisheries granted nnder the Burma Fisheries Aot« 
1875; 

{If) Lease, ezecnted in the case of a cultivator without the pay- 
ment or delivery of any fine or preminm, when a definite 
term is expressed, and snob term does not exceed one 
year, or when the averagef annual rent reserved does not 
exceed one hundred rupees ; 

(c) Ciounterpart of any lease granted to a cultivator. 

, ^ * Or, where the Land Iniprovemenc Loanii Act, 1868, is in force, nnder that Act.— 

[ See Act XIX. of 1888, secs. I and 8. 

t The word “urerage” has been inserted by Act XII. of 1891. 
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SCHEDULE II. — (continued.) 

Motes. 

A ryotwary paits ia exempt from stamp daty under this article when 
he annual rent reserved does not exceed 100 Rs.^—Bd/s Pros., 14th August 
1879, No. 2,347. 

The Board are of opinion that a ryotwary puttah is not liable to stamp- 
duty, whether or not a definite term is expressed, on the ground that a 
puttah in this Presidency is not a lease or contract between the State or 
land-lord and the ryot. — Ibid, 10th April 1880, No. 479. 

Any one obtaining lands for purposes directly or indirectly connected 
with cultivation is a cultivator within the meaning of the clauses (b) and 
(c}.— -Bd.’s Pros., 25tb June 1879, No. 1,854. 

There can be no counterpart without a lease, and the exemption only 
refers to documents which would, but for the exemption, have been charge- 
able with a duty of one rupee under the provisions of sec. 6. So that both 
the Puttah and Muchilka mnst have been executed to exempt the latter 
from duty. — Bd.*B Pros., 2nd August 1879, No. 2,204. 

By the term ** cultivator’* in No. 13, Sch. II of the Stamp Act, 1879, 
only those persons are connected who actually cultivate the soil themselves 
or who cultivate it by members of their household, or by their servants, 
or by hired labor r, and with their own or hired stock. The class of hus- 
bandmen or agriculturists is meant ; not farmers, middlemen, or lessees, 
even though cultivation may be carried on to some extent by such persons 
in the area covered by their lease. Held therefore, where the land, the snb- 
jeot of a Icabuliyat counterpart of a lease was for a large part not cultiva- 
ble or susceptible of being treated as a cultivator’s” holding in any Jegiti*^ 
mate sense of that word, that such kabuliyat was not exempted from stamp- 
duty under No. 13 (c), &b. II of the Stamp Act, 1879. — 1. L. B., 5 Al. 360. 

A person whose occupation is that of a cultivator and takes a lease 
of land for planting ooooanut trees is, in respect of that occupation, a 
** cultivator.” A lease given by him is one exempt from stamp duty under 
urtiole 13 (5) of Schedule II of the Stamp Act I of 1879 if the annual rent 
reserved therein does not exceed one hundred rupees. — 15 Bom. 72. 

A lease granted in 1877 to ” a cultivator” without the payment of any 
fine or premium in consideration, is exempted from stamp duty by clause 
10 of sec. 15 of Act XVIII of 1869, Nagabhai Himatram v, Govindraii^ 
Nevalram. P. J. B. H. C. 1880, 249. (Unreported). 

Clause 6, art. 13 of Schedule II, exempts all leases executed in the 
case of aoultivator without the payment or delivery of any fine or premium, 
whatever the reserved or annual rent may be, provided it be for a definite 
term not exceeding one year, and also whatever the term may be, provided 
the annual rent reservea does not exceed Rs. 100. — I. L. B., 6 Bom. 691. 

14* Letter-— 

(a) of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bear the stamp 
prescribed by this Act for such policy^ nothing shall be claim* 
able thereunder, nor shall it be available for any purpose ex- 
cept to compel the delivery of the policy therein mentioned ; 

(5) of hypothecation aoconopanying a bill of exchange. 
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SCHEDULE n.—(amHnued.) 

15- Receipt. 

(a) endorsed on or oonUmed in any instrument dniy stamped or 
exempted under this schedule^ Ncu 18, acknowledging the re- 
ceipt of the consideration -money therein expressed, or the re- 
ceipt of any principal money, interest, or annuity, or other 
periodical payment thereby secured ; 

{b) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of land 

assessed to Government revenue, or (in the Presidencies of 
Fort St. George and Bombay) of inam lands ; 

(d) for pay by non-commissioned officerB or soldiers of Her Ma- 
jesty’s Army, or Her Majesty’s Indian Army, when serving in 
such capacity ; 

(e) for pensions or allowances by persons receiving snob pensions 

f* allowances in respect of their service as such non-commis- 
sioned officers or soldiers, and not serving the Government in 
any other capacity ; 

(/) given by holders of family-certificates in cases where the per- 
son from whoso pay or allowances the sum comprised in the 
receipt has been assigned is a non commissioned officer or 
aolider of either of the said Armies, and serving in such capa- 
city ; 

{^) given by a headman or lambardaf for land-revenue or taxes 
collected by him ; ^ 

{h) given for money or securities for money deposited in the hands 
of any banker, to be occounted for : 

Provided the same be not expressed to be received of, or by the 
hands of, any other than the person to whom the same is to 
be accounted for : 

Provided, also, that this exemption shall not extend to a receipt 
or acknowledgment for any sum paid or deposited for or upon 
a letter of allotment of a share, or in respeot of a call upon 
any scrip or share of or in any Company or Association, or 
proposed or intended Company or Association. 

Notes. 

An endorsement on a mortgage, acknowledging the receipt of the Sum 
thereby secured is exempt from stamp duty under sch. II, art. 16 (a), of 
the Indian Stamp Act, 1879.— I. L. R., 10 Madr. 64. 

Where a receipt in writing is given by the Secretary or other Manager 
of a Club to a Member acknowledging a payment above Bs. 20 on account 
of a Club bill, it is liable to stamp duty. — 10 Madr. So. 

A receipt given by a Barrister for fee is exempted from stamp duty by 
«rt. 15 (6) of sob. II of the Indian Stamp Act, 1879.— 9 Madr. 140. 

16* Surrender of lease when such lease is exempted from duty, 
n 99 
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SCHEDULE ll.-^ie(mtinued.) 

17. TnoBten by endorBement— 

(a) of a bill of exohange, cheqae, or promissory note ; 

(i) of a bill of lading ; 

(e) of a policy of insoranoe ; 

(d) of mortgages of rates and taxes anthoriaed by any Act for 
the time being in force in British India ; 

(e) of seonritieB of the Government of India ; 

(f) of a warrant for goods (No. 61 of Sohednle 1.) 

General Exemption, 

18. Any instrnment exeonted by, or on behalf of, or in favour of, 
Government in cases where, bnt for this exemption., the Government 
would he liable to pay the dnty chargeable in respect of each instra- 
ment 


Mote. 

A bill of lading for goods shipped by Government if regarded as a 
PoliOTof Marine Insnranoe, the dnty of which is payable by the insured under 
see. 29, clause (b) and in this case by Government. It falls therefore with* 
in the General exemption clause (No. 18 of Sohednle II of Aot I of 1879) , 
and is not liable to any stamp-duty. — G. 0., (R. D.) 16th June 1881, No. 937. 


SCHEDULE III. 
Acts bxfialbd. 
[Repealed by Act XII. of 1891.} 
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REGISTRATION. 


ACT No. III. OF 1877.* 

Passed on the 14th February 1877. 

{As amended up io date,) 

An Act for the Begistration of Documenis^f 
Whebbas it is expedient to amend the law relating to the re- 
Preambie gistration of doonments ; It is hereby enacted 

as follows 


PABT I. 

Preliminary. 

, This Act may be oalled The Indian 

Registration Act, 1877 

It extends to the whole of British India, except such districts or 

Local extent. tracts of ooontry as the Local Government 

may, from time to time, with the previous 
sanction of the Governor^General in Conncil,exclQde from its operation. | 

Comm«.o.m«at. , it shall come into force on the first 

day of April 1877. 

The Local Government may, with the previous sanction of the 

Power of Local Govern- Governor-General in Council, cancel any order 
excluding districts or tracts of country from 
the operation of this Act.§ 

Eopoai of enactmentt. No. VIII 

of 1871 shall be repealed. 

Bnt all appointments, notifications, rules, and orders made, and all 
districts and sub-districts formed, and all offices established, and all 
tables of fees prepared, under such Act or any of the enactments there- 
by repealed, shall be deemed to have been respectively made, formed, 
established, and prepared under this Act, except in so far as such roles 
and orders may be inconsistent herewith. 

References made in Acts passed before the first day of April 1877 
to the said Act, or to any enactment thereby repealed, shall be read as 
if made to the corresponding section of this Act. 


Gazette of India, 22od October 1881, Pb. L, p. 504 and 16th November 
1878, Pt. I., p. 668 regpectively. 

8 and 3>, 69, 107, and 123 of the Transfer of Property Act (IV. of 
im) shall be read as sapplemenul to the Indian Begistration Act,1877.'->See Trsasfer 
of Property Act (IV. of 1882), sec. 4. 

. whole of the Scheduled Districts of the Madras Presidenoey have been ex* 

froni the operation of the Act. — See Fort St. Oeorge Gazette, 4th October liBl, 
1*1 p. 516. 

S Th. iMt pm of see. 1 bu bMo added b 7 Act XII. of 1801. 
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3. In this Act, unless there be something repugnant in the snb- 

Interpretation-clauBe. ject OP Context^ — 

Lease’’ includes a oounterparfc^ kabulijat, and undertaking to 
cultivate or occupy, and an agreement to lease : 

Signature” and ^'signed” include and apply to the affixing of 
a mark : 

Immoveable property” includes land, buildings, hereditary al- 
lowances, rights to ways, lights, ferries, fisheries, or any other benefit 
to arise out of land, and things attached to the earth or permanently 
fastened to anything which is attached to the earth, but not standing 
timber, growing crops, nor grass : 

Moveable property” includes standing timber, growing crops, 
and grass, fruit upon and juice in trees, and property of every other 
description, except immoveable property : 

Book” includes a portion of a book, and also any number of 
sheets oonneoted together with a view of forming a book or portion of 
a book : 

Endorsement” and ^‘endorsed” include and apply to an entry iu 
writing by a registering officer on a rider or covering slip to any do- 
cument tendered for registration under this Act : 

^^Minor” means a person who, according to the personal law to 
which be is subject, has not attained majority : ^ 

Representative” includes the guardian of a minor and the com- 
mittee or other legal curator of a lunatic or idiot : 

Additiou*’ means the place of residence, and the profession, trade, 
rank, and title (if any) of a person described, and, in the case of a 
native, his caste (if any) and his father’s name, or, where he is nsnally 
described as the son of his mother, then his mother’s came : 

District Court” includes the High Court in its ordinary origi- 
nal civil jurisdiction : aud 

District” and sub-district” respectively mean a district and sub- 
district formed under this Act. 

Notes. 

Where a double darkhast amounts to nothing more than a proposal by 
a tenant to pay a certaiu rent for certain land, it does not amount to a lease 
or to an agreement for a lease. — I. L. R., 7 Cal. 717. 

Standing crops are immoveable property. — 4 Cal. 665. 

On the 18th November 1886, the assignee of a decree for sale of hypo- 
thecated pro|>erty applied, under sec. 232 of the Civil Frocodure Code, for 
execution of the decree, but, objection being raised, that the deed of as- 
signment had not been registered, subsequently applied for the return of 
Iho that it might be registered, aud it was returned accordingly. The 
deed was afterwards duly ]*rifiHtered. The next application for execution 

• Sse Act IX. of 18^ 
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f the decree WAS made on the 25th April 1888. Held (i) that the deed of 
sseignment was not a document which comprised immo?eabl6 propertj 
ithin the meaning of sec. 48 of the Registration Act (III of lW7)t a decree 
or sale not being immoveable property as defined in sec. 3 ; (iO that oonse- 
luently, although the assignee might not, under the latter portion of 
*9, use the deed for the purpose of provinghis title, there was no provision 
I the Act saying that he should not take title under the deed ; (iii) that the 
osition of the assignee when he made his application on the 13tb Novem- 
sr 1866 was that be was unable to prove that there wasa title by assignment 
I himself; (iv) that thesubsequent registration cured the absence of regis- 
ation on the 13th November 1886, and under sec. 47 of the Registration 
koi, the document thereupon had full effect, and related back to its exe- 
mtion ; (v) that the application of the 13th November 1886 was a step in 
|id of execution of the decree within the meaning of art. 179 (4) of soh. ii 
' the Limitation Act (XV of j 1877), and that the application of the 25th 
|ipril 1888, was within time. — 13 AL 89. 


FART II. 

Of thb Ueoistration-bstablishmbnt. 

4« The Local Government shall appoint an officer to be the Ins* 
inupector-GenerslofRe- pector* General of Registration for the terri- 
^HrattoD. tories subject to sneh Government* 

or may, instead of making such appointment, direct that all or any 
bf the powers and duties hereiaafter conferred and imposed upon the 
pnepector-General shall be exercised and performed by such officer or 
|Dfficers, and within such local limits, as the Local Government from time 
time appoints in this behalf. 

The Governor of Bombay in Council may also, with the previons 
\hrhwsh Inspector-Gene- consent of the Governor-General in Council, 
1 Sindh. appoint an officer to be Branch Inspector- 

sneral of Sindh, who shall have all the powers of an Inspector-General 
sder this Act other than the power to frame rules hereinafter confer- 

Any Inspector-General or the Branch lospector-General of Sindh 
bay hold simaltaDeoasly any other office nnder Government. 

5. For the purposes of this Act, the Local Government shall form 
Dittricta and mb die- <lwtrict8 and sub-districts, and shall prescribe, 
and may from time to time alter, the limits of 
fsuch districts and sub-districts. 

The districts and sub-districts formed under this section, together 
I with the limits thereof, and every alteration of such limits, shall be 
I notified iu the local official Gazette. 

Every such alteration shall take effect on such day after the date 
; of the notification as is therein mentioned. 

Note — See I. L. R., 18 Cal. 556, noted under sec. 7. 
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$• Tin Loeil Government may appoint sneh parsone, whether 
B«giiinm and Mb r«gia> pttbUo officers or not, as it thinks proper^ to be 
trm, regiatrars of the several districts, and to be 

sab-registrars of the several sab-distriots, formed as aforesaid, respec- 
tively. 

2irote«*-*See I. L. B., 18 Gal. 556, noted nnder sec. 7. 


7. The Local Government shall establish in every district an 
Offices of registrar and office to be styled the office of the registrar, 
sub-registrar. and in every snb-district an office or offices to 

be styled the office of the snb-registrar, or the offices of the joint snb- 
registrars, and may amalgamate with any office of a registrar any office 
of a snb-regietrar snbordinate to such registrar, 

and may authorize any sab-registrar whose office has been so 
amalgamated to exercise and perform, in addition to his own powers 
and duties, all or any of the powers and dncies of the registrar | 
whom he is subordinate : r 

Provided that no snob authorization shall enable a sab-registra^ 
to hear an appeal against an order passed by himself under this Act 

Note. 


Certain property was dssoribed in a mortgage bond as bearing tow ji . 
No. 10, aa paying a tudderjamaoi Es. 719, and as lying within the ju 
risdiotion of thana Kotwali, sab-district Bhagulpnr, Collectorate of Bha-" 
gnlpnr. This description was so far erroneoas, in that the pronerty was in 
Mlity situated in thana Amarpnr, sub-district Banka, and borbi.^ nddet 
jama of Bs. 919-15, Banka was, however, within the area of the district 
Bhsgalpnr. The mortga|m bond was registered by tho Sub-Kegistrar < 
Bhagulpur, who was, under seo. 7 of the Registration Act, antborised, i. 
addition to his own duties, to exercise and perform the duties and powers 
of tho Registrar of Bhagulpur. Seld ^ by Piqot, O'Kinealy, Macphbrbon 
and Obosb, JJ., that the provisions of soo. 21 of the Act had not been com- 
plied with; that the desoription of the property was misleading and insuffici- 
ent for the purposes of identification, and that therefore no registration of 
the doonment had been effected within the provisions of the Registration 
Act. ffeldf by PiTBiaiif, 0. J., that the desoription was snffioieut to iden- 
tify the property, and that the Sub- Registrar having been authorized to 
ozeroise the frowers and duties of the Registrar of Bhagulpur, and the pro- i 
perty being aitnate in sab-district Banka, the Sob-Registrar of which sub- j 
distni^ was subordinate to the Registrar of the distriot of Bhagulpnr ‘>>e | 
provisions of seo. 28 of the Act being directory only, registration of th< ^ 
onment was valid. SembU per Piqot, A— A dcmmeot on which a certificate^ 
nnder seo. 60 has been duly endorsed eannot be held to have been duly ' 
registered nn^ see. 49 of ^t 111 ol 1897 if H appears that the officer who 
made the certificate should not under seo 28 have registered the document. 
-I.L.B., 18 0al.566. " ^ 

8# The Local Government may also appoint officers to be called 
loqpeotocs of legi^- inspectors of. registration-offices, and may from 
tioo-oaoM. ^ prescribe the dn ties of sneh officers. 

Erery suoh inapeotor shall be anbordinate to the Inspector General. 
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9. Every militery eantonment where there ie • GenteariBeiil Ua* 
jfiUtaty giatrate may (if the Local Gbvemment ao di- 

»aj b* d^i^. tab>di«< recta) be, for the porpoaea of thia Act, a ash* 
triou or dietnctt. , diatrict or a diatrict and each Magiatrate ahall 

the anb-regiairar or the regiatrar of each aab-diatrict or diatrict, aa 
I eaae may be.* 


10. Whenever any regiatrar, other than Uie regiatrar of a dia- 
|^M0fr»Kiitrwfi«m ‘“oloding » preaidenoy-town, ia abaent 

idistriot or rucmaoy in otherwise than on duty in his distrioti or when 
his ofiBloe is temporarily vacant. 


any person whom the Inspector^Qeneral appoints in this behalf, or, 
lefanlt of each appointment, the Judge of the Diatriet Court within 
I local limits of whose jarisdiction the registrar’s office is sitoate, 

shall be the registrar during snoh absence, or until the Local 
ament fills up the vacancy. 

Whenever the registrar of a diatrict, inolnding a presidency-town, 
raboent otherwise than on dnty in his district, or when his office is 
^.issnporarily vacant, 

f any person whom the Inspeotor-Oeneral appoints in this behalf 
•hall be the registrar daring snoh absence, or until the Local Gtovern* 

' neni fills up the vacancy. 



11. Whenever any registrar is absent from his office on dnty in 

Doe of resietrar on his district, he may appoint any snb^registrar 
is hi! district. qp person in hia district to perform, daring 

hsenoe, all the duties of a registrar, except those mentioned in 


s 68 and 72. 

12. Whenever any sab-registrar is absent, or when bis office is 
^bMDce of sab-repstrar temporarily vacant, any person whom the re- 
cy in his office. gistrar of the district appoints in this behalf 
11 be snb-registrar during such absence, or until the Looai Govern- 
at fills np the vaoancy. 


13* All appointments made under section 1 0, section 1 1 , or section 
i Appctnimente under seo- reported to the Local Government 

or 18, to be re- by the Inspeotor-General. Snoh report shall 
-imment, beeither special or general as the Local Govern- 
ment directs. 


The Local Government may suspend, remove, or dismiss any per- 
[ Snq^e^on, remorai, and 8on appointed under the provisions of this Act, 
" and appoint another person in his stead. 


of offioere. 


^ The second panffraph of aeo. 9 has been onitted, as it has bass rtpaiM by tbs 
Dto Act of ISB3}, aoc. 8 and ach. 
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14. Snbjeet t« the approTel of the OoTeraor-Qenerai in Gonnoil, 
*he Local Government may assign snoh sals- 


bliibmento of fegbteriog 
offioen. 


ries u sncH Government from time to time 
deems proper to the registering officers appoint" 
ed nnder this Act, or provide for their remuneration by fees, or partly 
by fees and partly by salaries. 

The Local Government may allow proper establishments/^ fbr the 
several offices nnder this Act. 

15. The several registrars and sub-registrars shall use a seal 
Seals of reglitsriog offi> bearing the following inscription in English 

and in snoh other langnage as the Local Go- 
vernment directs :‘^Ihe seal of the registrar (or of the si^b-registrar} of.*' 

16. The Local Government shall provide for the office of every 
registering officer the books necessary for the 
purposes of this Act. 

The books so provided shall contain the forms from time to time 
prescribed by the Inspector'Qeneral with the ' 
sanction of the Local Government, and the pag- 
es of such boo^^s shall be consecutively numbered in print, and the num- 
ber of pages in each book shall be certified on the title-page by the 
officer by whom such books are issued. 

The Local Government shall supply the office of every registrar 
with a fire-proof"box, and shall, in each dis- 
trict, make suitable provision for the safe cus- 
tody of the records conneoted with the registration of documents in such 
district. 


Rtgistar-books. 


Formi. 


Fire-proof boxes. 


PAST III. 

Of Rigistbable Documents. 

17 • The documents next hereinafter mentioned shall be r^ister- 
Doouneniiot which re- ed, if the property to which, they r^ate i. 
giitrotioii ii compuieory, situate in a’district in which, and if they have 
been executed on or after the date on which Act No. XV^l. of 1864, ' 
orAot No. XX. of 1866t or Act No. VIII. of 1871, { or this Act, cam 
or comes into force (that is to say),— - 

(а) instruments of gift of immoveable property ; 

(б) other non-teatamentary instruments which purport or opera! 
to create, declare, assign, limit, or extingnisb, whether in present or i 
future, any right, title, or interest, whether vested or contingent, 
the value of one hundred rupees and upwards, to or in immoveab^ 
property ; 

• BepMM by Act XX. of ISSS, mo. S. t BapMlod by Act VIII. of 1871, mc. ^ 
t Repoalod by tbii Act, mc. 3. 
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(c) ooD^iesiamentarj iDStramenis which acknowledge the receipt 
or payment of any couaideration on account of the creation, declaration, 
assignment, limitation, or extinction of any snch right, title, or inter- 
est ; and 

(rf) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent : 

Provided that the Local Government may, by order published in 
the official Gazette, exempt from the operation of the former part of 
this section any leases execnted in any district, or part of a district^ 
the terms granted by which do not exceed five years, and the annual 
rents reserved by which do not exceed fifty rupees. 

Nothing in clanse8r(6) and (c) of this see- 
tion applies to — 

compoaition-de^e; W composition-deed ; 

.nd oftr«nrf«»of ,hnr«. . (/) “y in.trunjent relatiug to shares in a 

end debantaroi in land joint stock company, notwithstanding that the 
oompanies. assets of such company consist iu whole or in 

part of immoveable property ; or 

(^) debenture issued by any sneb company, and not creating* 
declaring, assigning, limiting, or extinguishing any right, title, or in- 
terest to or in immoveable property, except in so far as it entitles the 
holder to the security afforded by a registered instrument, whereby 
the company has mortgaged, conveyed, or otherwise transferred the 
whole or part of its immoveable property, or any interest therein, 
to trustees upon trust for the benefit of the holders of such debautur* 
es ; or* 

(p) any endorsement upon or transfer of any debenture issued by 
any such company ; 

(/d) any document not itself creating, declaring, assigning, limiting 
doeomenu merely creet- extiuguiehing any right, title, or interest 
inif rijrht to obtain other of the Value of one hundred rupees and upwards 
to or iu immoveable property, but merely creat- 
oga right to obtain another document, which will, when executed 
reate, declare, assign, limit, or extinguish any snch right, title, or 
^terest ; 

(i) decrees and orders of Courts and awards ; 

(/) grants of immoveable property by Government ; 

(X-) instruments of partition made by revenue-officers ; 

(1) certificates and instruments of collateral security granted under 
the Land Improvement Act, 1871 ;t 


• New clanm, inierted by Apt VII. of J886, »ec. 2. 

t In tbiB claase, for the word “certificaten” tbo words “orders arantinn; loans” shall 
be snbstittited in thoen parts of British India in which the Lnnd Impruremeat Loasa** 
Act (XIX. of 1883) ii* in force. — See see. 12, Act XIX. of 1883 
II 100 
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14. Sobjeet to the approtral of the GoTornor>General in Connoil, 

B«m.n«nttioa and aata- “** Government may assign snob sals- 
biisbmanta d regiiteriog ries as snch Government from time to time 
offlom. deems proper to the registering officers appoint- 

ed under this Act, or provide for their remuneration by feesy or partly 
by fees and partly by salaries. 

The Local Government may allow proper establishments.' fhr the 
several offices under this Act. 


15s The several registrars and sub-registrars shall use a seal 
SeolB of rogitteriDg offi- bearing the following inscription in English 
ceia and in such other language as the Local Go- 

vernment directs :*^The seal of the registrar (or of the scib-registrar} of.** 
16* The Local Government shall provide for the office of every 
registering officer the books necessary for the 
purposes of this Act. 


Forma 


The books so provided shall contain the forms from time to time , 
prescribed by the Inspector-General with the ' 
sanction of the Local Government, and the pag- 
es of such bookt. shall be consecutively numbered iu print, and the num- 
ber of pages in each book shall be certified on the title-page by the 
officer by whom such books are isaned. 

The Local Government shall supply the office of every registrar 
with a fire-proof*box, and shall, in each dis- 
Firo«|iroof boxei. Irict, make suitable provision for the safe cus- 

tody of the records conneoted with the registration of documents in such 
district. 


FAST III. 

Of Rkgisteabls Documents. 

17- The documents next hereinafter mentioned shall be rej^Ur^ 
Dooameiita of which ro- ed, if the property to which, they reh^e is 
giitroLion ii compulsory. situate in a’district in which, and if they have 

been executed on or after the date on which Act No. XVI. of 1864,* 
orAot No. XX. of 1866t or Act No. VIII. of 1871, J or this Act, came 
or comes into force (that is to say),— > 

(a) instrnments of gift of immoveable property ; 

(b) other non -testamentary instruments whioh purport or operate 

to create, deolare, assign, limit, or extinguish, whether in present or in 
future, any right, title, or interest, whether vested or oontingent, of 
the value of one hundred rupees and upwards, to or in immoveable 
property ; 

* BepwM by Aot ZZ. of ISaS, sec. A t Boposlod by Act VUI. of 1871, soc. A 
X Bopsalsd by this Aot, sac. 3. 
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(<?) DOD-teaiamentary iostrameDta which acbaowledge the receipt 
or payment of any conaideratioii on acconnt o£ the creation, declaration, 
assignment* limitation* or extinction of any such right, title, or inter- 
est ; and 

(d) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent : 

Provided that the Local Govern men t may, by order published in 
the official Gaeette, exempt from the operation of the former part of 
this section any leases execnted in any district, or part of a district, 
the terms granted by which do not exceed five years, and the annual 
rents reserved by which do not exceed fifty rnpees. 

Nothing in clansesK^^} and (c) of this sec- 

Exception of applies to — 

conpoBition^esde; W ^^7 composition-deed ; 

.nd oftr.nrfer.of .here. . (/) ““y relating to skarea in a 

end debentare« in land joint Stock company, notwithstanding that the 
oompeniei. assets of snch company consist in whole or in 

part of immoveable property ; or 

(J/^) any debenture issued by any such company, and not creating^ 
declaring, assigning, limiting, or extiuguislnng any right, title, or in- 
terest to or in immoveable property, except in so far as it entitles the 
holder to the security afforded by a registered instrument, whereby 
the company has mortgaged, conveyed, or otherwise transferred the 
whole or part of its immoveable property, or any interest therein, 
to trustees upon trust for the benefit of the holders of such debentur- 
es ; or* 

(< 7 ) any endorsement upon or transfer of any debenture issued by 
nny such company ; 

(/<) any document not itself creating, declaring, assigning, limiting 
docamenu merely cre»t,. extiugniBhing any right, title, or interest 
indf riaht to obtain other of the value of one hundred rupees and upwards 
to or in immoveable property, but merely creat- 
i^iog a right to obtain another document, which will, when executed 
reate, declare, assign, limit, or extinguish any such right, title, or 
bterest ; 

(/) decrees and orders of Courts and awards ; 

(/) grants of immoveable property by Government ; 

(^•) instruments of partition made by revenue-officers ; 

(1) certificates and inslrnments of collateral secnrity granted under 
the Land Improvement Act, 1871 ;t 

• New claom, inserted by Act VII. of 1886, sec. 2. 

t In this clause, for the word **certificiites*’ the words '^orders firmntina loans*’ shsl! 
be sobsUinted in tlusie parte of British India in which the Land Itfipruremeat LoiOB** 

Act (XIX. of 1883) ii* in force.- See sec. 12, Act XIX. of 1883 
II 100 
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(m) orders grantiof; loans ander the AgrionltnriatB’ Loans Act, 
tfftnd iustrameots for securing the repayment of loans made under 
that Act 


’(n) any endorsement on a mortgage-deed acknowledging the pay- 
ment of the whole or any part of the mortgage-money, and any otherjj 
receipt for payment of money dne under a mortgage when the receij 
does not purport to extingnish the mortgage.f ■ 

(o) a certificate of sale granted to the purchaser of any propi 
sold by public auction by a Civil or Revenue OfBcer.J 

Authorities to adopt a son, executed after the first day of Janu 
1872, and not conferred by a will, shall also I 
registered. § 


Author! tios to adopt. 


Hotes. 

fn a suit for possession of a piece of land, and for rent of the same 
plaintiff produced in support of his claira two sarkhats or kahuliyatft pur 
infr to bo exeented in his favour by the defendants, and dated respea 
in January, 1875, and June, 1876. These documents, were not rey 
Tlio first after reciting that the executant had talgan the land from ^ 
tiif, on a specified ytsarly rent and promised to pay the same ye* * * § » , pro 
ceeded as follows ; — “If the owner of the land wishes to have it v ted, Ir 
ehall give mo fifteen days* notice, and I will vacate without mak. j objec 
tion : if I delay iii vacating the land the owner can realize, by recourse to 
law, rent from me at the rate of Rs. 8 per annum.” The second sarkhat^ j 
after reciting that t he executants had taken the land from the plaintiff on 
a yearly rent specified, for six years, and promised to pay the same year by 
year, proceeded thus: — “And if the said Shaikh wishes to have the land 
vacated within the said term, ho shall first give us fifteen days’ notice, and 
wc will vacate it without objection.” The lower Courts held that the sarkhats ' 
were not admissible in evidence, as they required registration under sec. 
17 (1>) of Act VIII of 1871, being leases of immoveable property from year 
to year or reserving a yearly rent : — Held that tlie two sarkhats created no 
right except those of tenants-at-will, inasmuch as the clause common to both, 
to the effect that at any time, at the will of the lessor, the lessees were to 
give uptlie land at fifteen days’ notice, governed all the previous clauses, 
and the defendants could be asked to quit at any time before the lapse of 
the terra at fifteen days’ notice : — Heli^ therefore, that the leases did not fall 
under sec. 17 (4j of Act VI II of 1871 ; that their registration was not com- 
pulsory ; and that tht^y could not be excluded from evidence under sec. 49 
of Act III of 1877, which governed the question of admissibility, while Act 
VIII of 1871 governed the question whether registration was or was not 
compulsory. — I. L. R., 8 Al. 405. 

Leases which were exempted from the operation of sec. 17, cl. 4, Act 
XX of 1866, were leases the term of which was one year certain. Where a 
zur-i^peshgi lease was granted for one year, but with a stipulation that unless 
the loan were repaid within that time it should continue in force : — Eeldf 


* New clause, added by Act VIT. of 18S6, sec 3. 

t New clause, added by Act YU. of 1880, soo. 4. 

^ Now clause, added by Act Til. of 1886, sec. 66. 

§ Also, memoranda ap|)ointlDg new trustoes under the Beligions Societies Act. — 
See Act 1. of 1880, sec. 3. 
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that mch a lease came within the words of aeo. 17, cl. 4, Act XX of 1866, 
**l6ase of immoveable properly for any term exceeding one year’^ of which 
registration was compulsory. — 13 Cal. 113. 

The Oudh Estates’ Act I of 1869 requires the registration of the writing 
by which an authority to adopt is exercised ; bat not the registration of 
the aatbority, which is reqoir^ by the Act to be in writing. The Indian 
Registration Act 111 of 1877, which does require authorities to adopt to be 
registered, expressly excepts authorities conferred by will. The word “in- 
testate,” in sec. 13, snb'SfHstion 1, of the Oudh Estates’ Act, 1869, means 
in testate as to the talnkdari estate ; and the nse of the word does not ex- 
clude from the exception in that sub-section a son adopted under an autho- 
rity conferred by a talukdar’s unregistered will. A talukdar by his will 
authorized his senior widow to select and adopt a minor male child of- his 
family to be the owner of the entiro riasaL This power having been exer- 
cised, tljc followincr objections to the adoption wore disnllowtjd : Jsf by one 
founded on the will not having been r«*giatered, ami, conatiquently, tho 
authority not \ aving been registered. 2ndly^ one ft.undc d on the erroneous 
argument that ..le adopted son was not within the class excepted in so(‘. 
13, Bub-Rcction I, and thoreforu could not take under an unregistered will. 
—16 Cal. 550. 

Whore by an ikrarnama tenants conjointly promised that they would 
sig , and have ri*gistore(b kabnliyats for rents at rates mentioned : Ufdd, 
that the dootnnoiit did not come under cl. ih) of sec. 17 of the Hogistration 
Act III of 1877, as operating to create or declare an interest, but caino under 
{’I. (/i) as a document merely creating a right to obtain another doenmeDt, 
which would when executed create or declare an interest. — 17 Cal. 291. 

A lease for one year, containing an option of renewal for a furlhor 
pcrio<i of one year, is not a lease for a term exceeding one year within tho 
meaning of el, (d)t sec. 17 of the Registration Act, so as to rentier regis- 
tration thereof compulsory. Certain correspondence passed betwtion tho 
pluintifT and tho defendant relating to a lease of a flat in promises in occu- 
pation of the plaintiff wliich admittedly contained an agreement fora leaso 
for one year with an option of renewal for another year. Tho terms in which, 
the option was given were as follows : — The defendant in one letter wrote : 
— “So 1 expect yon will give me the option of renowal for atiother year, 
respectively five months, on same terms.” To which tin? plaiutilT replied— 
“You may have the option of retaining it (the flat) for another year on tho 
same terms, but not for a shorter period.” In pursuance of an umingoTnent 
the defendant had a draft lease prepared embodying the terms agreed on 
which he sent to the plaintiff for approval, and which was in duecoiirHO re- 
turned by him “approved.” The defendant then had the lease engrossed 
and properly stamped, but tho plaintiff eventually refused to execute it, 
and it was never signed by the defendant. The option of renewal was given 
in tho unexecuted lease in tho following terms : — “ Also with option to 
renew for another twelve months certain.” The defendant having entered 
into possession and disputes having arisen, tho plaintiff gave him notice to 
quit and sued to eject him, alleging that at the most he was a mere monthly 
tenant. The defendant pleaded that uoder the lease he was entitled to hold 
fora year. The year expired before the suit carao on to be hoard, and the 
defendant not having exercised the option to renew, vacated the premises. 
At the hearing tho defendant in support of his case tendered the correspon- 
dence and the stamped unexecuted lease. It was objected that the corres- 
poodeuce was inadmissiblo in ovidence — (1) because the option to renew 
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made the period for which the lease was to mn exoeed one year, and there- 
fore rendered registration oompnlaory ; (2) beoause the oorrespondeuoe waa 
unstamped. On behalf of the defendant it was urged that registration waa 
nnneoessary, as the option did not make the lease one for a longer period 
than one year, and that the stamped unexecuted lease must be treated as 
part of the correspondence, and as it waa properly stamped, no further 
stamping was required. Eeld^ following Hand e. Hall L. H., 2 Ex. D., 355, 
that the existence of the option did not create a lease for a term exceeding 
one year within the meaning of cl. (d), sec. 17 of the Registration Act, and 
that consequently the correspondence did not require registration. Held fur- 
ther, that as the correspondence contained a complete agreement independ- 
ently of the draft and engrossed lease, the latter could not be treated as 
part of the correspondence, and that consequently the correspondence must 
be stamped and the penalty paid before it could be admitted in evidence. 
Bhobani Mahto c. Shibnath Para, I. L. B., 13 Cal. 113, dissented from.-^ 
17 Cal. 548. 

In a suit for redemption filed by an assignee for value of ibe equity of 
redemption against a mortgagee in possession, it was found that the mort- 
gagor had agreed with the defendant to sell the mortgage premises to him, 
that part of the purchase-money had been acknowledged as paid and that 
the balance had been tendered in pursuance of the agreement. It was fur- 
ther found that the plaintiff had taken his assignment with notice of the 
above agreement and tender. The agreement was in writing, but not regis- 
tered : — Jield, that though the agreement was not admissible in evidence as 
creating an interest in land, still it might be used for the purpose of ob- 
taining spcoifio performance, and the plaintiff having purchased the equity 
of redemption with notice as above was not entitled to redeem. Per cur 
The plaintiff having knowledge of the agreement was put upon enquiry to 
ascertain whether the tender had been made and whether there was any 
objection to bis purchase on that gronnd.^12 Madr. 505. 

'Where a deed of partition between smother and her son declared cer- 
tain existing rights over her moveable and immoveable property above 
the value of Rs. 100 : — Held, that, although the deed showed that the exe- 
cution of another deed with reference to those rights was in contemplation, 
yet the deed was not admissible in evidence of the mother’s title to either 
the moveable or immoveable property. — 13 Madr. 281. 

The plaintiff leased a bouse to the defendant for three years by an un- 
registered instrument which contained a covenant by tbe lessee that he would 
purchase the house at a certain prioe on an event which took place. The 
plaintiff now sued for specifio performance of this covenant : — Held, that 
the unregistered instrument was not admissible in evidence and the suit 
should be dismtssed. — 13 Madr. 306. 

The defendant executed a sale-deed of certain land to tbe plaintiff. The 
instrument bore Be. 1 stamp only. Tbe plaintiff alleged that the defendant 
had improperly refused to register the sale-deed and prayed for a decree 
oompeliiug its registration and for the possession of the land in question ; 
— HM, that the unregistered instrument was admissible in evidence, and 
that in any case, secondary evidence of its contents was admissible, the do- 
cument having remained nnreg^iatered through no fault of the plaintiff. — 
U Madr. 55. 

The widow, daughter and divided brother of a deceased Hindu, execu- 
ted an instrument which provided for the distribution of his property, both 
moveable and immoveaUc as to which they had disputed. The document was 
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not registered. The widow set apo will made by the deoea^ in bar SaTonr; 
the brother seed the widow lor a declaration that the will was a forgeiy, 
bat the Court held that it was genaine. He now sued the widow and daoghter 
on the above iustrament to recover his agreed share of the moveable pro* 
perty of the deceased. The widow set np the will, which the plaintiff aver* 
red was invalid according to the onstom governing the family : — Seld^ (1) 
that the plaintiff was not precluded by the decree in the former suit from 
impugning the validity of the will ; (2) that the unregistered instrument 
was admissible as evidence in support of the plaintiff ’a claim for the move* 
able property. — 15 Madr. 336. 

Under clause (d), sec. 17, of Act III of 1877, an agreement for a lease 
needs registration if the parties to such agreement intend to create a present 
demise. Although the agreement may contemplate a formal doonment being 
subsequently executed, the paramount intention as gathered from the wholo 
of the instrument must prevail.-— 10 Bom. 101. 

An instrument purporting to assign a right in immoveables of more 
than the valne of Rs. 100 (S. 17, sub-section h of Act 111 of 1877) being un- 
registered was ineffectual to affect the title of the pnrehaser. Some years 
after, the parties executed a deed of conveyance, making the same assignment, 
confirming the former instrument, and setting it forth in a schedule. The 
latter instrument was registered. In a suit in which the ownership of the 
property was contested that the fact of the prior deed not having affect- 
ed the property, being unregistered, was no reason why the deed afterwards 
registered should not be admitted as evidence of title. In this there had 
been nothing contravening the object of the Registration Act. — 8 Al. 6. 

A kabulijat dated the 6th May, 1880, and executed by the lessee of a 
house in favour of the lessors set forth that the house was let to the former 
at an annual rent of Rs. 3, for a term of one year. It also contained this ' 
stipulation (the lessee) do declare that I shall continue to pay the an- 
nual rent every year, and that if I should fail to pay the rent in any year, 
the owners of the house shall be at liberty to recover the rent through the 
Couit.” The lease was not registered. In a snit by the lessors against the 
lessee, for possession of the house and for B8.7-8 arrears of rent, the defend- 
ant pleaded that, according to the right-oonstruotion of the lease, he was 
entitled to occupy the house and the lessors were not entitled to eject him 
therefrom, so long as he paid the annul rent of Rs. 3 ; that he had duly rent 
at the agreed rate from the 6th May, 1880, to the 6th May, 1884 ; and that 
under these circumstances, the plaintiffs were not entitled to either of the 
reliefs claimed : Held^ that the lease was for one year only, and, thus falling 
under sec. 18 of Act (III of 1877), it was admissible in evidence without 
registration ; that the defendant had been a mere tenant-at-will since the 
expiry of the year 1880-81 ; and that the plaintiffs were therefore entitled 
to possession of the house. Hand v. Hall, referred to.— 8 Al. 198. 

The strictest construction should be placed on the prohibitory and penal 
sections of the Registration Act, which impose serioas disoualifioations for 
non-observance of registration. An instrument to come within sec. 17 (5) of 
the Registration Act (1(1 of 1877) must in itself purport oroperate to create, 
declare, assign, limit, or extinguish some right title, or interest of the value 
of Rs. 100 or upwards in immoveable property. To oome within seo. 17 
(c), it must be on the face of it an acknowledgment of the receipt of pay- 
ment of some consideration on account of the creation, declaration, assign- 
ment, limitation, or extiuguishmest of such a right, title, or interest. In 
a suit by a mortgagee for the sale of immoveable property mortgaged 
in certain simple mortgage bonds for amonnts severally exceeding Be. 100, 
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the defendeot pleaded that he had made certain payments in respect of the 
Bonds, and in snppors of his plea relied on indorsements of payment upon 
them, one of which was as follows :*-**Paid on the 2l8t December, Be. 300.*' 
The other indorsements were in similar terms, Held by the Fall Bench 
(Stbaight, J., doubting) that the indorsements, even if assumed to be re- 
ceipts, did not fall within sec. 17 (6) of the Registration Act, inasmuch as 
a receipt, unless so framed and worded as to purport expressly to limit or 
extingaish an interest in immoveable property (which the indorsements did 
not}, could not come within the section, and what ordinarily operated to 
limit or extinguish a mortgagee’s interest in the mortgaged property was 
not the paper receipt, but the actual part payment of the mortgage-debt. 
Held also that the indorsements did not fall within sec. 17 (c) of the Act, 
inasmuch as taken by themselves they were merely memoranda made by 
the mortgagee, and could not be treated as acknowledgments, nor, even if 
assumed to be such, did they show, upon their.faoe, that they were acknow- 
ledgments of the receipt or payment of any consideration for the limitation 
or extinguishment of any interest of the mortgagee in the mortgaged pro- 
perty. Held therefore that the indorsements did not require to be registered 
in order to make them admissible in evidence of the payments to which 
they related. Mahadaji v. Vyankaji Govind, Basawa v. KalkpB,Faki v, Khoiu, 
Waraan Ram Chundra v. Dhondiba Krisbanji Futtch Chund Sahoo r. Loo- 
lumber Singh Doss, and Imdad Hasain v. Tasaddak Uusain distingaished. 
Dalip Singh 17. Darga Prasad referred to. — 9 Al. 108. 

Held that an assignment by endorsement of a registered bond hypo- 
thecating certain crops was a transaction relating to moveable property, 
and registration saoh endorsements was not required by sec. 17 of tho 
Registration Act (III of 1877) or sec. 5'li of the Transfer of Property Act 
.(IV of 1882;.— 10 Al. 20. 

A document creating an interest in immoveable property, the registra- 
tion of which under Act VIII of 1871 was compulsory, laud which was re- 
gistered under that Act, does not under sec- 50 of that Act take effect as re- 
gards such property against an unregistered document relating to such land, 
tho registration of which under Act VIII of 1871 was optional. — 2 AI. 198. 

A bond, whereby a person obliges himself to pay money to another, 
and at the same time hypothecates immoveable property as coliatcraal 
security for such payment, although the money obligation is of tho value 
of 100 Rs., and the bond is not registered, can be received in evidence in 
support of a claim to enforce the money obligation. — 3 Al. 2*29. 

The ojbligee of a bond, dated the 29th October, 1809, sued to recover 
the amount due thereunder from the property hypothecated therein. By 
the terms of the bond the obligor agreed to pay the sum of Rs. 75 with in- 
terest at two rupees per-cent, per mensem on the l*2th May, 1873. The 
amount thus secured exceeded Rs. 200. The property mortgaged was the 
tenant holding of the obligor. Held that the interest of a tenant in his 
holding was right or interest to or in immovoabie property ; that conse- 
quently such bond, which affirmed as a security a right of which tho value, 
estimated by the amount secured, exceeded Rs. 100, ought to have been re* 
giatered ; that being unregistered it could not affect the “ immoveable pro- 
perty comprised therein,” or be “ received in evidence of any transaction 
aSectiog” the same ; and that the suit brought on the basis of such bond, 
for the enforcement of the lien, must, in the absence of the bond, fail. — 3 Al. 
422. See also 3 Al. 157. 

An agreement for the pnreha^ and sale of certain immoveable pro- 
perty provided that tho completion of the contract should be subject to 



BEaiSTElLtlOK. 


803 


S«a 170 


the approval of the parchaser^e aolioitore” (naming them), and that, if 
they ehonld not approve of the title, the vendor shonld rofand the earneet 
money, and pay all costs incurred by the parchaser in investigating the 
title. The purchaser's solicitors disapproved of the title, and the P®*** 
chaser rescinded the contract. The agreement was not registered, aeld 
that the agreement did not require registration.— 8 Cal. 856. 

Receipts passed by a mortgagee for sums paid on account of the mm^t* 
gage-debt, and exceeding Rs. 100 each, are not inadmissible in evidence 
for want of registration under Act III of 1877, sec. 17. The technical terra 
^^consideration" implies that the person to whom the money is paid himself 
limits or extiuguishas his interest in the laud in consideration of such pay- 
ment. Such limitation or extinction (if there can be said to be any) as re- 
sults from the payment on account of the mortagage debt is the legal 
consequenco of such payment, and not the act of the mortgagee. The payment 
reduces the sum due at the time on the mortgage, and thus modifies the 
account between the mortgagor and mortgagee. But it does not operate 
to limit or confine within narrower limits the right or interest of the mort- 
agageo in the land, which is simply to have the payment of the principal 
and interest secured on the mortgaged premises by some one or other of 
remedies available for that purpose. Money paid on account of a mort- 
gage-debt is not the coosidcration for the limitation or extinction of so 
much of the interest in the land created by the mortgage, and a receipt 
for such a payment need not, therefore, be registered under see. 1 7 cl. h of 
the Registration Act III of 1877. — 4 Bom. 235. 

A receipt acknowledging as a fact part-payment of a sum due under a 
hypothecation-bond does not require registration under sec. 17, cl. (c) of 
the Registration Act, unless the fact is referred to as a consideration for 
a contractual cngHgemciit, whereby the interest created by the prior re- 
gistered instrument is limited or extinguished. A mere receipt does not ac- 
knowledge) the receipt or payment of a consideration. — 3 Madr. 53. 

By an agroernont, dated 2nil Angnst, 1880, the defendant agreed to 
sell to the plaiutiCf a certain piece of land with a dwelling house for Rs. 
1/JOO. At the time of tlie execution of this agreement the- plaintiff paid 
the dcfcitdant Rs. 100 earnest money, and the agreement provided that the 
remaining Rupees 1,800 should bo paid within a month from the date of 
the agreement, when the deed of conveyance of the property should be exe- 
cuted. The material part of the agreement was as follows : — “ I have re- 
ceived from you R.s. 100, namely, Rupees one hundred, as earnest, (z, e.) at 
the time of the execution of this bargain- paper. And as to the remaining 
Rupees 1,800 namely one thousand and eight hundred, the same are duly 
to be paid to mu within one month from this day, when you will get the deed 
(or) document made in your favour. And all the expenditure in respect of 
the deed (or documents and transferring (the property) to your name you 

are duly to make on your account. On these terms, this informal bargain- 

paper, having been written, is agreed to and delivered.*’ The plaintiff sued 
for specific performance, and tendered the agreement in evidence, although 
unregistered. Held that the document, although unregistered, was i&- 
missible in evidence under cl. h of sec. 17 of the Registration Act III of 
1877. Being unregistered, it could not create or assign the interest intended 
by the parties to transferred and being thus incapable of carrying out the 
primary intention of the parties, the agreement became one ** merely oreat- 
iog a right to obtain another document which would, when executed,” affect 
the d^ired purpose if the execution were accompanied with registration. 
The right given by the agreement was merely a right inp^fnanam, and the 
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ftgraement was admissible in evidence to show tbeooniract entered into for 
another convejanoe, though not as a conveyance itself. — 5 Bom. 14(3. 

A oonveoant for title, mnning with the land, would seem to be in itself 
a transaction affecting the land, and that the instrument containing it, if 
coming within els. a to d of sec. 17 of Act III of 1877, must be registered, 
unless it comes within the exceptive els. e to i of the same section. — 2 
Bom. 273. 

A document containing covenants for title, though, no doubt, em- 
bodying ** a transaction affecting immoveable property," is admissible in 
a suit for damages for breach of such covenants,, provided the document 
conforms to the requirements of the exceptive clause of sec. 17 of Act III 
of 1877 ; but where the evidence of the convenant is contained in a docu- 
ment iUelf purporting to assign an interest in immoveable property — the 
covenant being ambiguous and nneertain without reference to such as- 
aignment-^the document is not excepted from the necessity of registration. 
—*2 Bom. 273. 

Neither sec. 17 of Act III of 1877, nor the similar sections of the precede 
ing Acts, have the effect of rendering a document, which was not com- 
pmsorily registrable under Act XVI of 1864, inadmissible in evidence 
under the succeeding Acts, without registration. — 9 Cal. 68. 

In a suit for possession of certain property and for the execution of 
a pottab, it appearod that two of the defendants had exeented an agree- 
ment which was duly registered, by which they acknowledged the receipt 
of a portion of the salami, and covenanted to execute a pottah on a certain 
day. This agreement was afterwards confirmed by two of the defendants 
who were minors wheu it was entered into : the confirmation was by deed 
which was duly registered. Subsequently all the defendants executed a 
doonment, which provided for the payment of a portion of the salami on the 
day when possesion should be given as provided in the first agreement, 
and for the payment of the remainder by instalments which wore to carry 
Interest, This document was not registered. Held, that it was not a 
^lease or agreement to lease*’ within the meaning of sec. 17 of the Re- 
gistration Act, and was admissible iu evidence. — 9 Cal. 865. 

The defendant tendered in evidence a receipt for Rs. 250, to show 
that the interest of his oo-mortgagee . (the plaintiff) in the mortgage had 
been extinguished. The receipt was objeoted to on the ground that it had 
not been registered. HM that the receipt being tendered to show that the 
Interest of the plaintiff in the mortgage had l^n extinguished, required 
registration, was inadmissible without registration. Sbidlingapa v, Chen- 
bimpa, (I. L. B., 4 Bom. 235J distinguished. — 7 Bom. 123. 

An agreement, or ‘^Bargain paper*', in writing, for the sale of a house 
by the defendants to the plaintiff, stated that the defendants had agreed to 
sell and the plaintiff to bay the bouse in question for Bs. 15,225, on the 
following oonditioni, — that the plaintiffs should, on the exeention of the 
bargain-paper, pay £18.1,000 as earnest-money, and that the defendants were 
dnlv to make ont a good title to the bonse, wisd get approved by the plain- 
tiff.^8 solicitors, **a8 Mog of good title," a deed of sale thereof, prepared ac- 
cording to law, within two months, the cost incidental to the preparation 
of the deed to be borne jointly by vendor and vendee ; that on the execution 
of snob deed and deliveiy of possession of the honse to the plaintiff, the 
balanoe of the purchase money was to be paid ; that in case a good title to 
the house oonld not be made ont, the baigain-paper was to be nnl!,and the 
oamest-money was then to be retorned to the plaintiff with interWt^ and 
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any lolicitor’s charges incurred were to be paid by the defendants. Held 
that the doonment was admissible in evidence, though anregisiered, as 
coming within the provisions of olanse (h) of section 17 of the Registration 
Act III of 1877.— 7 Bom. 310. 

Unregistered receipts given by a mortgagee to a mortgagor for sums 
paid on account of the mortagage-debt are not inadmissible in evidence 
under cl. c, sec. 17, of the Registration Act (III of 1877). — 5 Bom 181. 

Leases for a term not exceeding five years, with a rent reserved not 
exceeding Rs. 50 being exempted by the Local Qnvernment, from registra- 
tion : Held that a patca for one fasli to remain in force until another patta is 
panted with a rent reserved of Rs. 110, did not fall within the exemption. 
ueld also that suoh a patta was a lease for a term exceeding one year and 
not a lease for a year, and therefore subject to tbo general provision of ol. 
d, sec. 17 of the Indian Registration Act, 1877. — 3 Madr. 358. 

A wrote a letter to B stating that an agreement had been made between 
them that A should sell certain land to Bfor Rs. 4,500 ; that A bad received 
Rs. 500 of this snm, and was only entitled to receive the balance after exe- 
cuting the sale-deed within a certain date, and had no connection whatever 
with the land. Held that the letter, not being registered, was not admissible 
in proof of the agreement to convey. — 5 Madr. 1 15. 

A. mnchlika exeented for one fasli to remain in force nntil the exe- 
h*on of a fresh mnchlika, for a rent less than Rs. 50, is exempted from 
registration by virtue of the notifioation of the Local Government under sec, 
17 of the Indian Registration Aot, which exempts from registration leases* 
the terms granted by which do not exceed five years, and the annual rents 
reserved by which do not exceed Rs. 50.— 4 Madr. 381. 

By an agreement entered into between the parties, the vendor hound 
himself to execute within thirty days a deed of conveyance, and in default 
that the agreement should be considered as itself the deed of conveyance of 
certain lands mentioned in the agreement. The vendor having failed to oxe- 
cute such deed, the vendee, more than four months after the d.afo of the 
agreement, presented it for registration. Held that the conduct of the parties 
concerned could in no way affect the period of limitation within which such 
agreement could have been registered under the Act, and that the agrocment 
could not be registered. — 5 Cal. 820. 

S and R sued their brothers M and V in 1880 for partition of the family. 

[ property. The defendants pleaded that the property had been partitioned in 
1870, and that the various members of the family bad boon ever since in pos- 
session and oTijoyment of their respective shares. At the hearing a document 
was produced by the defendant M, dated the 13tb January, 1877, vvhich was 
proved to have been signed by his three brothers, S, R, and V, on the oc- 
casion of M*8 effecting a mortgage of part of the property. This document 
contained the following words : **Our eldest brother M has built houses and 

is building new bonses on property appertaining to bis share To the same 

we three persons and our heirs and representatives liavo no interest of any 
kind whatever. If we or they should prefer any claim, then the same is to 
be null. This release-paper we have duly passed in writing jointly and se- 
verally and iu sound mind.’* This document bad not been registered, and 
was therefore, inadmissible as evidence of the alleged partition. In cross, 
examination of the plaintiff R ho was interrogated to the circumstances 
under which the mortgage was made by M on the I'^-h Jannary, 1877. Ho 

said : *'1 was present when the mortgage was made, but 1 was ill in bed 

This was on the 13th Jannary, 1877 1 did not say on that day that 1 bi^ 

11 101 



BEOISTRATIOK. 


[Sia 17. 


xio claim to the property/’ He was then shown the above docnment, and ad- 
mitted his signature. The document was then tendered in evidence, not as 
a release, but to contradict the witness. Held^ that the document was admis- 
sible for that purpose, as it was not a document which itself declared aright 
in immoveable property in the sense intended by sec. 1? of the Registration 
Act (111 of 1877). It was an acknowledgment that there had, in time past, 
been a partition between the brothers who signed it and the defendant M , 
but it was not itself the instrument of partition. That an acknowledgment 
of a partition is distinct from the instrument of partition, is to be gathered 
from cl. c of sec. 17 of the Registration Act (ill of 1877). Had the terms 
of cl. 6. of that section been satisfied by a mere acknowledgment, cl. c. 
would have been superfluous. Its operation is to require an acknowledgment 
in the form of a receipt to be registered, but not an acknowledgment in any 
other shape as distinguished from the instrument of the transaction. The 
word “declare” in sec. 1? of the Registration Act (HI of 1877) is to be taken 
in the same sense as the words “create, assign, Ac.,” used in the same section, 
vis., as implying a definite change of legal relation to the property by an ex- 
pression of wil],embodiod in thedoenment referred to. It implies a declaration 
of will, not a mere statement of a fact, and thus a deed of partition which 
causes a change of legal relation to the property divided amongst all the parties 
to it, is a declaration in the intended sense ; but a letter containing ap ad- 
mission, direct or inferential, that a partition once took place, does not^‘de- 
claro” a right within the meaning of the section. It is not the expression or 
declaration of will by which the right is constituted. Qweere. — Whether, if 
the above document were itself a release operating or intended to operate as 
a declared volition constituting or severing ownership, it could be received 
even for the purpose of contradicting a witness who had denied that be had 
previously made a statement with his evidence P — 5 Bom. 232. 

Held by the majority of the Full Bench (Straight and Oldfield, JJ^, 
dissenting) that the principal sum secured by a mortgage of immoveable 
property is alone to be considered for the purpose of deciding whether the 
registration of the instrument of mortgage is optional or compulsory under 
the Registration Act, 1877. The ruling of the Full Bench in Himmat 
Singh V. Sewa Ram (I. L. R., 3 Al. 157.) over-ruled. Held, therefore, whore 
an instrument of mortgage by way of conditional sale, dated the 2nd July, 
1871, secured the payment of a principal sum of Rs. 72, with interest at Rs. 
2 per-cent per mensem, on the 12th May, 1873, the whole amount thus se- 
cured exceeding Rs. 100, that the registration of such instrument was op- 
tional and not compulsory. Held by that Divisional Bench (Stuart, C. J. 
tind Bkodqukst, J.) that, under sec. 50 of the Registration Act, 1877, an 
instrument the registration of which under the Registration Act, 1871, was 
compulsory and which was registered under that Act took eflect, as regards 
the property comprised therein, as against an instrument relating to the 
same property, the registration of which under the Registration Act, 1871, 
was optioual and which was not registered under that Act. — 5 Al. 447. 

Held that a sale-oertifioate granted under sec. 316 of the Civil Proce- 
dure Code is not a document the registration of which is compulsory under 
the Registration Act, 1877, sec. 17(5) — 5 Al. 568. 

A mortgage bond for Rs. 99, repayable in nine months and eleven days, 
with interest at the i*ate of 2 per cent, per mensem, does not require re- 
gistration, but a registered mortgage bond for Rs. 195, subsequently exe- 
cuted, will have priority over it. — 10 Cal. 82. 

Documents amounting to an equitable mortgage when creating an in- 
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terait in land of the value of Es. 100 or upwards, require registration under 
aeo. 17 of the Registration Act ; but documents when amounting merely to 
an agreement to mortgage do not require registration under that section. 
Such documents are therefore available in evidence as agreements to rnort^ 
gage without registration, but for the purpose of proving an equitable mort- 
gage they must be registered before they are available in evidence. — 10 
Gal. 15. 

See I. L. R., 13 Al. 89, noted under sec. 3 ; 4 Al. 3, noted under Art. 
66 of the Limitation Act ; 13 Madr. 324, noted nudei* sec. 54 of the Trans- 
fer of Property Act IV of 1882 ; 13 Madr. 383, noted nnder sec. 78 of the 
Transfer of Property Act ; 16 Madr. 268, noted under sec. 3 of the Transfer 
of Property Act. 

Docdmenu of which r. 18- Any o£ the docuiiiento”next here- 

gifftration is optional. iuafter mentioned may be registered under 

ibis Act (that is to say),— 

(a) instruments (other than iostrameuts of gift and wills) which 
purport or operate to create, declare, assign, limit, or extinguish, whe« 
ther in present or in future, any right, title, or interest, whether vest- 
ed or contingent, of a value less than one hundred rupees, to or ia 
immoveable property ; 

(b) instruments acknowledging the receipt or payment of any 
consideration on acconnt of the creation, declaration, assignment, limit- 
ation or extinction of any such right, title, or interest ; 

(c) leases of immoveable property for any term not exceeding one 
year, and leases exempted under section 1 7 ; 

(d) instruments (other than wills) which purport or operate to 
create, declare, assign, limit, or extinguish any right, title, or interest 
to or in moveable property ; 

(e) wills ; 

(/) all other documents not required by section 17 to be registered. 

Notee. 

Documents, the registration of which is optional, executed previous to 
the Registration Act (III ot 1877), will not, if unregistered, take effect 
against latter registered documents. S, the owner of a seveu-anna share in 
certain property, on the 19th November, 1866, sold a one-anna share there- 
of to A for Es, 30, the bill-of sale not being registered, as under the pro- 
visions of Act XX of 1866, sec. 18, the registration thereof was optional. 
Subsequently, S sold the remaining six anna share to other persons ; and 
then, on the 27th September, 1876, sold another one-anna share in the same 
property to B for Rs. 140, the bill-of-sale with respect to this purchase being 
duly registered under the provisions of Act 111 of 1877. In a suit by A, 
who had never obtained possession of the one-anna share he had purchased, 
against S, B, and the purchasers of the other six-anna shares : Held that 
he was not entitled to succeed, as his bill-of-sale, being unregistered, was 
not entitled to priority over B’s, which had been duly registered. — 1. L. R., 
4 Oal. 570. 

See I. L. R., 2 AL 198, noted under sec. 17. 
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19. If any doonment duly presented for registration be in a language 

Documanu in langnaga registering officer does not under- 

pot undifTitood hy regis- standg and which IB not commonly need in the 
taring officer. district, he shall refuse to register the docu- 

ment, unless it be accompanied by a true translation into a language 
commonly used in the district, and also by a true copy. 


20, The registering officer may, in his discretion, refuse to accept 
- . .... for registration any document in which any 

DocamGiitfioontaimDgiQ- a j j 


terlineationfi, blunke, era-' 
Bures, or alterations. 


interlineation, blank, erasnre, or alteration 
appears, nnlesa the persona executing the do* 
cnment attest with their signatures or initials snch interlineation, blank, 
erasure, or alteration. If he register such document, he shall, at the 
time of registering the same, make a note in the register of such inter- 
lineation, blank, eraenre, or alteration. 


21. (a) No non- testamentary document relating to immoveable 
^ ^ , property shall be accepted for registration 

unless it contains a description of such pro* 
perty snffioient to identify the same. 

(5) Houses in towns shall be described as siinate on the north or 
other side of the street or road (mentioning it) to which they front, and 
by their existing and former occupancies, and by their numbers, if the 
houses in such street or road are nnmbered. Other houses and lands 
shall be described by their name, if any, and as being in the territorial 
division in which they are situate, and by their snperficial contents, the 
roads and other properties on which they about, and their existing oc* 
cupanoies, and also, whenever it is praotioable, by reference to a Govern- 
ment map or survey. 


(c) No non-teatamentary doenment containing a map or plan of any 
containing property comprised therein shall be sccept- 
ma) i »»r plana. registration unless it be accompanied by 

a true copy of the map or plan, or, in case such property is situate 
in Hcveral districtsj by such number of trne copies of the map or 
plan Hs are equal to the unmber of such districts. 

Note. — 1* L. R., 18 Gal. 556, noted under sec. 7. 


22* Failure to comply with the provisions contained in section 

Failuwto comply with clause (6), Bhall not disentitle a doonment 
rulea lui to deacription of to be registered if the descnption of the pro- 
hons. end lend. party to which it relates is sufficient to identify 

anoh property. 


Koto.— See I. L. B., 18 Cal. S56, noted under see. 7. 
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FABT IV. 

Op thb Time of Priskntation. 

23. Subject to the proviaioos oontained ia seotioDS 24, 25, and 26, 
Time fcr presenting no docotnent Other than a will shall be acoept- 
documeots. registration nnless presented for that 

purpose to the proper officer within four months from the date of its 
execution, 

or, in the case of a copy of a decree or order^ within four months 
from the day on which the decree or order was made, or, where it is 
appealable, within four months from the day on which it becomes final : 

Provided that, where there are several persons executing a docu- 
ment at different times, such document may be presented for registration 
und re-registration within four monthafrom the date of each execution. 

Notes. 

There is no provision, cither in the Registration Act or in the Stamp 
Act, which lays down that where a document ia presented for registration 
insufficiently stamped, such a presentation shall have no effect. The only 
effect of such a presentation is that the actual registration is delayed. 
Ihcrc is inlaw no limitation for the actual fact of registration, provided 
that the requirements of the Act have been complied with in the matters 
for which a limitation of time is provided. Sah liakbun Lall Pandey i?. 
&ha Kundun Lall, 15 B. L. R., 228, followed. Although see. 34 lays down 
that no document shall be re^stered unless the persons executing the 

assigns, or authorized agents appear before the 
oub'^gistrar within the periods allowed for presentation, yet this sec- 
tion is directly subject to sec. 77, and that section nowhere provides any * 
time within which the parties, their representatives, assigns or aniborized 
agents, shall appear to admit execution. All that is required in order to 
maintain a suit under sec. 77 is that there must bo a refusal to register 
by the Sub-Registrar, an appeal within time to the Registrar, a refusal 
by the Registrar, and a suit filed in the Civil Court within one month from 
tile order of the Registrar refusing registration. — I. L, R.,11 Cal. 750. 

No period is prescribed by Act III of 1877, within which a document 
which has been admitted for registration, may be registered, or within 
which the ^der of refusal by the Registrar to register the document must 
bo made. There is nothing in secs. 76 and 77 to compel the Registrar in 
cases were there has been no express denial of execution, but where the exe- 
cutant refuses attend at his office, to make bis order of refusal within the 
time limited for admissfon of execution by secs. 23 and 24. Limitation in 
wspMtofa suit under sec. 77 begins to run from the date of such order. 
Mukhun Lall Panday v. Kooudun Lall, 15 B. L. R., 228, S. C., L. R., 2, 1. 
tkA* i*‘ ^ Shama Charan Das v, Joyenoolah, 1. L. R., 11 Cal. 

150 relied on. In the matter of Buttobehary Banerjee, 11 B. L. R., 20, dis- 
sented from.— 16 Cal. 189. 

rwi ? certificate granted under see. 316 of the Civil Procedure 

instrument the registration of which is compulsory. Al* 

® section says that a certificate granted thereunder shall bear 
the date of the confirmation of the sale,’* that provision cannot alter the 
^ of execution or the time when execution docs take place, which is the 
carting point from which the four months mentioned in see. 23 of the Regis- 
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tratioo Act begin to run. ISeld^ therefore, that a certificate granted node 
that section in respect of sale which was confirmed on the 7th April, 188C 
which was registered within four months from the lOthMay, 1882, wheni 
was execnted, was registered within the time allowed bj law. The certificah 
showing that a docnment has been registered is concl naive proof that it hat 
been registered according to law. — 5 A). 84. 

24* lf| owing to urgent necessity or nnavoidable accident, any 

Froyi«bii whmd«l.rin execated, or copy of a decree or 

presentation is nnavoid* order made, in British India, is not presented 
for registration till after the expiration of the 
timeherein before prescribed in that behalf, the registrar, in cases 
where the delay in presentation does not exceed four months, may 
direct that, on payment of a fine not exceeding ten times the amount 
of the proper registration-fee, such document shall be accepted for 
registration. 

Any application for snch direction may be lodged with a Bnb> 
registrar, who shall forthwith forward it to the registrar to whom he 
is subordinate. 

3gota. — 1« L. B., 16 Gal. 189, noted under sec. 23. 

25* When a doonment purporting to have been executed by all 
BooQfnents Axecated out or any of the parties out of British India is 
of British India. presented for registration till after the ex- 

piration of the time hereinbefore prescribed in that behalf, the regis- 
. tering officer, if satisfied, 

(a) that the instrament was so executed, and 
(2») that it has been presented for registration within four months 
after its arrival in British India, 

may, on payment of the proper registration-fee, accept snch docn- 
ment for registration. 

26* Whenever a registration-office is closed on the last day of 
ProTision Whsra office is period provided in this Act for the pre- 

closed on lust day of period sentation of any docnment, such Inst day shall, 
for presentation. purposes of this Act, be deemed to be 

the day on which the office re-opens. 

27- A will may It any time be present- 
Wills may be presented j. ’..x- j 

or deposited at any time. for registration or deposited in manner 

hereinafter provided. 


FABTV. 

Of THs Place os Beoisteation. 

28* Save as in thia part otherwise provided, every docnment 
riaoe for registering mentioned in section 17, clauses (a), (6), (c), 
docaments relating to land, ^nd (i), and section 18, clanses (a), (6), and 
shall be presented for registration in the office of a sub-registrar within 
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whose sob-district the whole or sotna portion of the property to which 
such document relates is sitoate. 


Notes. 

The terms of sec. 28 of Act VIII of 1871 most not be constrned in 
their literal sense, inasmuch as to do so would defeat the intention of the 
Legislature that registration should be made with reference to the locality 
of the property to which the document relates ; and hence the words of 
the section ** some portion of the property" must be read as meaning some 
substantial portion. A bond which purported to moi tgageSOO square yards 
of land situate at P, two entire villages and shares in fourteen villages in (he 
G district, and a village in the C district, and which required registration 
under Act VIII of 1871, was registered at P : — Held that the bond was not 
properly registered in accordance with the provisions of sec. 28 of Act VIII 
of 1671. Per Maiimood, J. — The imperative direction of sec. 28 of Act VIII 
of 1871 is addressed not to the registering odicer, but to the person present- 
ing a document to that oflicer for registration ;aud therefore sec. 85, which 
refers only to defects in the appointment or procedure of the registering 
officer, could not euro the irregularity which was committed under 800 . 28. 
—I. L. R., 7 Al. 590. 

Ueld^ that the objection in reference to sec. 28 of tho Aot could only 
properly bo raised between the transferor and transferee, and not by tho 
judgmont-debtor, a third party. — 9 Al. 46. 

An instnimriit of mortgage on land, which required to be registered, 
was presented for registration to a Registrar within whose district no portiou 
of the land was situate, and was registered by such Registrar. In a suit to 
enforce such mortgage it was objected that such instrument, not having been 
properly registered, could not be received in evideuoe. Heldy following tho 
opinion of RrolTiIIton, J., in Sheo Shnnker Sahoy v. Hirdey Narain Sabo, 
I. L, R , 6 Cal 29, that, when a document which purports to have been re- 
gistered is tendered in evidence, the Court cannot reject it for nou-com- 
plianco which tho Registration Law. —-4 Al. 14. 

See I. L. R., 18 Cal. 656, noted under sec. 7. 


29* Every document other than a document referred to in seo- 
Place f n r registering tion 28, and a oopy of a decree or order, may 
other documeiita. presented for registration either in the office 

of the sub-registrar in whose sub-district the documeut was executed, 
or in the office of auy other 8ub*regi8trar under the Local Government 
at which all the persona executing and claiming under the document 
desire the same to be registered. 

A copy of a decree or order may be presented for registration in 
the office of the sub- registrar in whose aub-district the original decree 
or order was made, or, where the decree or order does not afifect immo- 
veable property, in the office of any other snb-registrar under the 
Local Government at which all the persons claiming under the decree 
or order desire the copy to be registered. 

30* (a) Any registrar may, in his discretion, receive and register 
UeBi.tr.iiunlj re«;«na. documept which might be registered by 

any sub-registrar subordinate to him. 
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tratioo Act begin to run. fleW, therefore, >r tliat a certificate granted under 
that section in respect of sale which was conL^j^POied on the 7th April, 1880, 
which was registered within four months from '•^♦he lOthMay, 1882, when it 
was exeonted, was registered within the time allov®*' 7 ed by law. The certificate 
showing that a doonment has been registered is nclusive proof that it has 
been rostered according to law*— 5 AJ. 84. ^ati 

24. If, owing to urgent necessity or unavoi9®Hable accident, any 

Provfaion wh.Mdel.ySn execated, or cop,, r.y of a decree or 

preseotation is nnavoid' order made, in British India, j> i\8 not presented 
for registration till after the ex^oioiration of the 
timeherein before prescribed in that behalf, the rcgL]^^g^prar, 
where the delay in presentation does not exceed foi Qionths^ 
direct that, on payment of a fine not exceeding ten ti tbe amount 

of the proper registration-fee, such doenment shall , accepted tet 
registration. 

Any application for such direction may be lodgAplk.jj ^itb u 
registrar, who shall forthwith forward it to the registreP^ ^ to whom be 
is subordinate. 

Hota. — I. L. B., 16 Cal. 189, noted under sec. 23. ‘ ez|: 

•Wi 

When a document purporting to have been execu^^^ tkt^d 
or any of the parties out of British 'india^i 
not presented for registration till after tbe 
piration of the time hereinbefore prescribed in that behalf, the regis' 
taring officer, if satisfied, p 

(a) that the instrument was so executed, and ^ 

(b) that it has been presented for registration within four monij,* ^ 

after its arrival in British India, I 

may, on payment of the proper registration-fee, accept such docu P I 
ment for registration, 

26. Whenever a registration-office is closed on the last day of 

Provision where office is period provided in this Act for the pre- 

closed on last day of period sentation of any document, sneh last day shall, 
for presenUtioD. purposeB of this Act, be deemed to be 

the day on which the office re-opens. 

27- A will may It any time be present- 

or deposited at any time. ^ registration or deposited in manner 
hereinafter provided. 


25. 

Boooments mceoated on. 
of British India. 


PABTV. 

Or THl PlACI ok BsGlSTBATlOlf. 

28. Save as in this part otherwise providedj every doenment 
..see for registering mentioned in section 17, clauses (a), (6), (c), 
doeaments relating to land. section 18, cianses (a), (6), and 

shall be presented for registration in the office of a snb-registrar within 
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whose sab-districfc the whole or some portion of the property to which 
each docament relates is sitaate. 


Notes. 

The terms of see. 28 of Act VIII of 1871 mast not be oonstraed in 
their literal sense, inasmuch as to do so would defeat the intention of the 
Legislature that registration should be made with reference to the locality 
of the property to which the document relates ; and hence the words of 
the section ** some portion of the property’* must be read as meaning some 
substantial portion. A bond which purported to mortgage 500 square yards 
of laud sitaate at P, two entire villages ami shares in fourteen villages in the 
G district, and a village in the C district, and which required registration 
under Act VIII of 1871, was registered at P : — Held that the bond was not 
properly registered in accordance with the provisions of see. 28 of Act VIH 
of lij71. Fer Maumood, J. — The imperative direction of sea 28 of Act VIII 
of 1871 is addressed nob to the registering officer, but to the person present- 
ing a document to that officer for registration ;aud therefore sec. 85, which 
refers only to defects in the appointment or procedure of the registering 
officer, could not enre the irregularity which was committed under see. 28. 
—I. L. E., 7 Al. 590. 

" ^ ^ hat the objection in reference to sec. 28 of the Aot could only 

l^iscd between the trail Mferor and transferee, and not by tho 
juagy 'pr, a third party. — 9 Al. 46. 

Tii 

An * 11 % iini«‘!it of mortgage on land, which required to be registered, 
jrjji presented for registration to a Registrar within whose district no portion 
land was situate, and was registered by such Registrar. In a suit. to 
tree such mortgage it was objected that such instrument, not having been 
lerly registered, could not be received in evidence. Held^ following tho 
iion of BKOLTtHTON, J., in Sheo Sbnnker Sahoy v. Hirdey Narain Sahn, 

. H , 6 Cal 29, that, when a document which purports to have been re- 
ered is tendered in evidence, the Court cannot reject it for nou-com* 
.nco which the Registration Law,— 4 Al, 14, 

See I. L, R., 18 Cal. 556, noted under sec. 7. 


29. Every document other than a document referred to in seo* 
Place for registering tiou 28, and a copy of a decree or order* may 
other documents. presented for registration either in the office 

of the sab-registrar in whose sub-district the docomeut was executed, 
or in the office of any other sub-registrar under the Local Qoverument 
at which all the persons executing and claiming under the docament 
desire the same to be registered* 


A copy of a decree or order may be presented for registration in 
the office of the sub-registrar in whose sub-district the original decree 
or order was made, or, where the decree or order does not affect immo- 
veable property, in the office of any other sub-registrar under the 
Local Government at which all the persons claiming under the decree 
or order desire the copy to be registered. 

30. (a) Any registrar may, in his discretion, receive and register 
ttvt,mraiionbyr.^iBtrHr. document which might be registered by 

any sub-registrar subordinate to him. 
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{b) The regifttrar of a disiriei indading a presidency -town and the 
B«gi(tntion by regiitrar registrar of the Lahore district may receive 
St prMidenoy-toirn sod La- and register any document referred to in eeo- 
tion 28 without regard to the situation in any 
part of British India of the property to which the document relates. 
Hote. — See I. L. B., 18 GaL 656, noted under sec. 7. 

31. In ordinary oases the registration or deposit of documents 
BegistrsUon or aooept- Bnder this Act shall be made only at the office 
anoe for deposit at private of the officer authorized to accept the same for 

veBidenoes * ^ v 

registration or deposits 

Bat snob oflSoer mayi on special cause being shown, attend at the 
residence of any person desiring to present a docnment for registration 
or to deposit a will, and accept for registration or deposit sach docn* 
went or will. 


PABT VI. 

Or PaESKNTlNa DoCUMSKTB fob REaiSTSATION. 

32* Except in the case mentioned in section 31 and section 89» 
Perioni to present doou- every docnment to be registered under this 
nenu for registration. whether suoh registration be compulsory 

or optional, shah be presented at the proper registration-office, 

by some person execnting or claiming under the same, or, in the 
case of a copy of a decree or order, claiming under the decree or order, 
or by the representative or assign of such person, 
or by the agent of such person, representative, or assign, duly 
authorised by power-of-attorney executed and authenticated in inanner 
hereinafter mentioned. 


Powere-of.«tton,ey w- 33* t**® purposes of section 82, the 

cognisable for purposes of powers-of* attorney next hereinafter mentioned 
eeotioD 82. alone be recognized (that is to say), — 

(а) if the principal at the time of executing the power-of«attor- 
ney resides in any part of British India in which this Act is for the 
time being in force, a power-of -attorney executed before and authen- 
ticated by the registrar or sub-registrar within whose district or sub- 
district the principal resides : 

(б) if the principal at the time aforesaid resides in any other part 
of British India, a power-o£ attorney executed before and authenticated 
by any Magistrate : 

(e) if the principal at the time aforesaid does not reside in Bri- 
tish India, a power-of-attorney executed before and authenticated by a 
Notary Public, or any Conrt, Judge, Magistrate, British Consul or 
Yioe-Conanli or representative of Her Majesty or of the Government 
of India : 



BEOISTBATIOir. 


813 


SM.S1] 

ProTidad that the following penone ehslt not baNqoired to aitend 
at any ragiatration-offioe or Court for the par* 
P®!® exwnting any snoh power-of-attom^ 
from mppeoriog io Coart. M is l&6DtiODed in olftQtM (•) Md (6) of thif 
section 

persons who, by reason of bodily infirmity, are anabloy witbonft 
risk or serions inoonTenienoey so to attend ; 

persons who are in jail nnder civil or oriminal process ; and 

persons exempt by law from personal appearance in Court. 

In every such case the registrar or sub-registrar or magistrate (as 
the case may be}i if satisfied that the power- of -attorney has been 
voluntarily executed by the person purporting to be the principal, may 
attest the same without requiring bis personal attendance at the office 
or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, the 
registrar or sub-registrar or magistrate may either himself go to the 
house of the person purporting to be the principal, or to the jail in 
which he is confined, and examine him, or issue a commission for his 
examination. 

Any power-of-attorney mentioned in this section may be proved 
by the production of it without further proof, when it purports on 
the face of it to have been executed before and authenticated by the 
person or Court hereinbefore mentioned in that behalf. 

34* Subject to the provisions contained in this part and in sec* 
loqairv before registrm* tions 41, 4 45, 69, 75, 77, 88, and 89, no doon* 
tioD bj regieteriog offioer. ment shall be registered nnder this Act,nnle«i 
the persons executing aoch document, or their representatives, aasigos, 
or sgeuts authorised as aforesaid, appear before the registering offioer 
within the time allowed for presentation under secs. 23, 24, 25, and 26: 

Provided that if, owing to nrgent necessity or unavoidable acci- 
dent, all snch persons do not so appear, the registrar, in cases where 
the delay in appearing does not exceed fonr months, may direct that, 
on payment of a fine, not exceeding ten times the amount of the pro- 
per registration- fee, in addition to the fine, if any, payable under sec- 
tion 24, the document may be registered. 

Soch appearances may be simultaneous or at different times. 

The registering officer shall thereupon — 

(а) enquire whether or not such document was executed by the 
persons by whom it purports to have been executed, 

(б) satisfy himself as to the identity of the persons appearing 
before him, and alleging that they have executed the document, and 

(c) in the case of any person appearing as a representative, aasign, 
or agent, satisfy himself of the right of such person so to appear, 
n 10*? 
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Any appHoation for a direction under the proviso in ikis section 
may be lodged with a snb-regiatrar, who shall forthwith forward it to 
the registrar to whom he is snbordinate. 

Nothing in this Ejection applies ta copies of decrees or orders. 

zrotss. 

Althongh under Act III of 1877 it is imperative to present an instru- 
ment for registration within a prescribed time from its execution, there is 
no time fixed within which an iosirntnent presented and accepted for regis- 
tration must be registered. Mukhnu Lali Panday e. Koondum Lall, 15 B 
L. E., ; and Sbama Cbarn Das v. Joyenoolafa, I L. B., 11 Cal. 750, fol- 

lowed ;T»^ I'l* Ruttobehary Banerjee, 11 B. L, R., 20 not followed, — I. L. 

B. 1 15 Oal. 588« 

A Sab>Registra|r acting under see. 84 of the Begistraiion Act, 1877, is 
not a Court” within the meaning of sec. 195 of the Code of Criminal 
Procedure. — 11 Madr. 3. 

Rfd'usal to admit exeention of a doonment is a denial of execution with- 
in the meaning of the Registration Act of 1877, and so also is a wilful refusal 
or neglect to attend and admit execution ; and where such refusal or neglect 
ooourH, a suit will lie under sec. 77 for the purpose of having the document 
registered. The Registrar is not a necessary party to snch a suit. — 5 Cal. 445. 

See I. L. B., 11 Cal. 750, noted under see. 23. 

35* If all the persons executing the doenment appear personally 
Procedure on admiuoion before the registering oflSoer, and are person- 
of exeention. g)ly known to him, or if he be otherwise satis- 

fied that they are the persons they represent themselves to be, and if they 
all admit the exeention of the doenment ; 

or, in the case of any person appearing by a representative, 
assigUr or agent, if such representative, assign, or agent admits the 
execution ; 

or, if the person executing the doenment is dead, and his repre- 
sentative or assign appears before the registering officer, and admits 
the exeention, 

the registering officer shall register the doenment as directed in 
sections 58 to 61, inolnsive. 

The registering officer may, in order to satisfy himself that the 
Prooednro on denial of persons appearing before him are the persona 
execution, dco. they represent themselves to be, or for any 

other purpose contemplated by this Act, examine any one present in 
his office. If any of the persons by whom the document purports to be 
executed deny its execution, or 

if any such person appears to the registering offioer’*^ to be a minor, 
an idiot, or a lunatic, or 

if any per.-t»u by whom the document purports to be executed is 
dead, and Ida re}>rese!»tativo or assign denies its execution, 

• The words “ to the re|,it}Ltrring have been added by Act XU. of 1879 

■ec. 104 



BEOrSTfiATION. 


m 


8I&86.} 


tbe registering officer sbsll refose to register the docnment as to 
the person so denying, appearing, or dead Provided that, where inch 
officer is a registrar, be shall follow tbe prooedare prescribed in Patt 
XII. of this Act. 

Notes. 

Held, following 5 Gal. 445, that the non*appearanoe of A in pursnanoe 
of the sammoQS was equivalent to a denial of exeoution within the mean- 
ing of sec. 35 of tbe Act ; and that, under the provisions of that section, the 
Sub- Registrar was bound to “ refuse to register” the deed. The Court ac- 
cordingly made an order directing the Registrar to proceed under see. 74 
to make tbe inquiry therein directed. — 1. L. R., 1 1 Bom. 691. 

The object of seo. 35 of the Registration Aut, which directs tbe regis- 
tering-ofiicer to refuse to register adueuineut if tbe person by whom it pur- 
ports to be executed appears to be a minor, is, that if the registration-au- 
thorities refuse to register on that gronnd, the question of minority may at 
once be brought into a Civil Court, and there determined. — 8 Cal. 967. 

At the registrafion of a bond executed by H and B, and by H on be- 
half of J, a minor, the minor was not represented for the purpose of regis- 
tration by any one. Held that the bond shonld not affect any immoveable 
property comprised therein in so far as J was interested in the same. Muham- 
mad Ewa* V, Brij Lai. (I. L. R., 1 Al. 465) and sec. 35 of the Registration 
Act, I 877 , referred to.-—6 Al. 599. 

See I. L. E., 18 Cal. 656, noted under sec. 7. 

PABT VII. 

Or Enfoeciho thk Ai’pbjlrancb of Executants and Witnesses. 

38, If any pereon preeonting any docuinent for refi'istration, or 
claiminir under any doenment which is capable 

Prooedare where appMT- B . . • .u . 

anceof eiecutant or witness of being BO presented, desires toe appearance of 
is desired. person wbose presence or testimony is 

Deoeaaary for the registration of sneh doenment, the registering officer 
may, in his discretion, call upon such officer or Court as the Local 
Goyernment from time to time directs in this behalf to issue a summons 
requiring him to appear at the registration-office, either in person or by 
duly authoriaed agent as in the snmmons may be mentioned, and at a 
time named therein. 

Notes. 

Held, where a person had agreed to sell another certain immoveable pro- 
perty, and had conveyed the same to him by a deed of sale which, under 
the Registration Act of 1877, required registration, and the vendor refused 
to register such deed, that it was not incumbent on the vendee to take steps 
under that Act to compel the vendor to register before ho sought relief in 
the Civil Court, but that he was at liberty, without doing so, to sue the 
vendor in the Civil Court for the registration of such deed. — I. L. R., 2 
AL 46. 

See I. L. R., 5 Cal. 445, noted under sec. 34^^ 

• Tho words as to the person so denying, appearing, or dead” have been added 
by the tame Act ^.nd section. 
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andoauM lenrioe of •am* 


Paraont eaamptfrom ap- 
pearaooe at regiitration. 
office. 


37< The ofloer or Coort, upon receipt of the peon’s fee pejmble 
Offioar or Oonrt to im* •loh oases, shall 188116 the snumoDB aoooitl- 
ingly, and cause it to be served upon the per« 
eon whose appearance is so required. 

38< A person who> by reason of bodily 
infirmity, is nnable, without risk or serious in> 
eonvenience, to appear at the registration* 
office, 

a person in jail nnder civil or criminal process, 
and persons exempt by law from personal appearance in Court, 
and who would, but for the provision next hereinafter contained, be re* 
qnired to appear in person at the registration-office, 
shall not be required so to appear. 

In every such case, the registering officer shall either himself go 
to the house of such person, or to the jail in which he is confined, and 
examine him, or issue a commission for his examination. 


39* The law in force for the time being as to summonses, oom- 
Law M to ninmoDiM, missions, and compelling the attendance of 
oommiMioiii.«idwitneHeB. witnesses, and for their remuneration in suits 
before Civil Courts, shall, save as aforesaid, and, mvtatis mutandis, 
apply to any summons or commission issued, and any person sum- 
moned to appear, under the provisions of this Act. 


K^ote— See 1. L. B., 18 Cal. 556, noted nnder sec. 7. 


FABT VIII. 

Or Pbxsixtino Wills and Aoxhobitibs to Adopt. 

40* The testator, or after his death any person claiming as exe- 
Penoin»iiiitl.d to pw cutor or Otherwise nnder a will, may present 
met wills and aaihoritlM it to any rwistrar or sub-registrar for regis- 
***^'**’*‘ tration, 

and the donor, or after bis dei^h the donee, of any authority to 
adopt, or the adoptive son, may present it to any registrar or sub- 
registrar for registration. 

41. A will or an authority to adopt, presented for regiatration 
oi wills and by the testator or donor, may be registered in 
aatborUiaa M adopt. same manner as any other document. 

A will or anthority to adopt, presented for registration by any 
other person entitled to present it, shall be registered if the registering 
officer is satisfied- 

fa) that the will or anthority was executed by the testator or donor, 
as the case may be ; 

(5) that the testator or donor is dead ; and 
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(e) that the person preeenting the will or anthoritj isi ander Motion 
40, entitled to preunt the same. 

PABT IX 

Or THK Dbpobit or Wills. 

42. Any testator may, either personally or by duly authorised 

Dqxait of willi. registrar his will in a 

sealed eorer, snpersoribed with the name of 
the testator and that of his agent (if any), and with a statement of the 
natnre of the doonment. 

43. On reoeiviog snob cover, the registrar, if satisfied that the 
Pnoadors on deposit o( person presenting the same for deposit is the 

testator or his agent, shall transoribe in bis 
Begister-book No. 5 the sapersoription aforesaid, and shall note in the 
same book and on the said cover the year, month, day, and boor of 
sneh presentation and receipt, and the names of any persons who may 
testify to the identity of the testator or his agent, and any legible ins- 
cription which may be on the seal of the cover. 

The regiatrar shall then place and retain the sealed cover in his 
fire*proof box. 

44. If the testator who has deposited snch cover wishes to with- 

Withdrawal of aaaiad *“7 either personally or by 

oorar deposited nadetieo* duly authorized agent to the registrar who 
^ holds it in deposit, and such registrar, if satis- 

fied that the applicant is actually the testator or bis agent, shall 
deliver the cover accordingly. 

45* If, on the death of a testator who has deposited a sealed 
Prooeadinge on death of cover under sectiou 42, application be made 
depositor. ^ registrar who holds it in deposit to open 

the same, and if the regiatrar is satisfied that the testator is dead, be 
shall, in the applicant’s presence, open the cover, and at the applicant’s 
expense cause the contents thereof to be copied into his Book No. 3. 

When such copy has been made, the re- 
gistrar shall re-deposit the original will. 

46. Nothing hereinbefore contained shsll affect the provisions of 
SaviDg of Act Z. of 18U. the Indian Succession Act, section 259, or the 
power of uty Court by order to compel the 
production of any will. But whenever any such order is made, the re- 
gistrar shall, unless the will has been already copied under section 
45, open tbeoover, and cause the will to be copied into his Book No. 8, 
and make a note on such copy that the original has been removed into 
Court in pursuance of the order aforesaid. 
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PABT X 

Of thk Effbctb of RBaisTBATioN AND Non Rsgistbation. 

47* A registered docament shall operate from the time from 
Time from which regiB« which it would have oommeoced to operate if 
tered dooument operates. registration thereof had been required or 

made, and not from the time of its registration. 

Notes. 

The plaintifE purchased certain land by a deed dated the 8th April, 
1879. The deed was registered on the 26th Angnst of the same year. 
The defendant purchased the same land by a deed dated the 14th June, 
1879. It was registered ou the same day. That deed recited that the land 
was in the possession of the plaintiff as tenant. Both the deeds were 
optionally registrable. The Subordinate Judge rejected the plaintiff’s 
claim, and awarded the land to the defendant. His decree was affirmed, 
in appeal, by the District Judge on the ground that the defendant’s deed 
was registered before the plaintiff’s deed. On appeal to the High Court, 
held that the plaintiff was entitled to land. Both the deeds having been re- 
gistered according to law, they operated from their respective dates of 
execution as provided by sec. 47 of the Registration Act 111 of 1877. Held^ 
also, that the defendant bad notice of the plaintiff’s equitable title to the 
laud.*— 1. L. B., 8 Bom. 182. 

See I. L. R., 13 Al. 89, noted under sec. 3. 

48* All ucri- testamentary documents duly registered under this 

dooam.ota property, whether 

relating to property when moveable or immoveable shall take effect 
to take el^t agaiuat oral against any oral agreement or declaration re- 
* latiog to such property, unless where the 

agreement or declaration has been aooompaiued or followed by delivery 
of poBsessioo. 

Notes. 

Whore a vendor in pursuance of an oral agreement to sell certain land 
directed the tenants of the land to pay, and the tenants agreed to pay, rent 
to the pnrobaser Held, that such possession was given to the parohaser 
as wonld satisfy the oondition of seo. 48 of the Registration Act and en- 
able him to resist the claim of subsequent registered purchaser. — I. L. B., 

9 Madr. 267. 

Per Garth, 0. J.«— The only reasonable oonstruotion of sec. 50 of Act 
VIIl of 1871 is, that where property under the value of Bs. I0(i is purchas- 
ed by two innocent purchasers, the one by a registered and the other by 
an nnregUtored deed, and there is no frand shown, or other circumstanoee 
which in equity wonld protect the unregistered purchaser against the re- 
gistered, the title of the latter shall prevail. The section contains no such 
qoalifiaotion as that a purchaser under an unregistered deed, who has ob- 
tained possession, wonld have priority as against a subsequent purchaser 
under a registered deed, and the Courts are not at liberty to import such a 
qnaliftoation into the section. Per Fontifxx, J. — Section 50 is intended 
to apply to the ease of two innocent purchasers, giving the preference to 
the one who has taken the greater prsoautioa to secure his title, but is 
not intended to apply to the case of a subsequent purchaser who registers, 
but who, at the date of his purchase, had actual nofice of a prior unregister- 
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^ fnrehuB, The words relsiing to possession found in see. 48 nre mei^y 
iatonded ns n declnmtion of the Uw limiting tbe operation of oral siieii«« 
atioos, and of declaring the law with respect to them, by laying down that 
the only oral alienations, of which the law can take notion in competition 
with registered instrnments, are those which are properly, established by 
OTidence of possession. — 5 Cal. 336. 

See 1. L. B., 15 Madr. 268, noted nnder see. 3 of the Transfer of Pro» 
perty Act. 

Effwt of noB-regirtm- ^9- No docntnent required by section 17 

tioo of docDroents required to be registered— 
to ba regiitered. 

ahall affect any immoveable property comprised therein, 

or confer any power to adopt, 

or be received as evidence of any transaction affecting such pro« 
perty or conferring snch power, 

unless it has been registered in accordance with the provisions of 
this Act. 

Notes. 

Rsold land to S in 1878 for Ba. 54 and pnt S in possession. In 1879 
B sold tbe same land to N for Rs. 24-8-0. N registered his sale-deed. 
The sale-deed of 8 was not registered. In 1879 8 sued N to haveN’s sale- 
deed cancelled on the gronnd of fraud. The Lower Courts held that N's 
sale-deed was executed collnsively and fraudulently and decreed the claim : 

•JETeU, on second appeal, that has there were grounds, apart from notice 
and knowledge of possession, for holding N’s sale-deed to have been executed 
collnsively, the deoision was correct.— I. L. B., 8 Madr. 167. 

S gave M a lease of certain land, whioh was required by law to be re- 
gistered, but whioh was not registered, in which it was Btipu1at4>d that, 
if he failed to deliver any portion of snch land, he should pay damages at 
a certain rate per bigha in respect of the portion not delivered, and in which 
such land was hypothecated as security for the payment of snch damages. 

6 having failed to deliver a portion of snch land, M sued him for damages 
in respect of snch portion according to tbe terms of tbe lease, not seeking 
to enforce the hypothecation, as the lease was not registered, but seeking 
only a money decree. Held that the lease, being unregistered, could not 
be received as evidence even of S’s personal liability thereunder. Sheo 
Dial V. Prag Dat Misr, I. L. R., 3 Al. 229, distinguished. — 4 Al. 232. 

The word “registered’* as used in sec. 49 of tbe Registration (Act III 
of 1877) refers to the act of registration by the registering officer, and not 
to matters of procedure or conduct of the parties seeking registration, 
which are governed by special provisions of the Act. See. 49, read with 
see. 60, only means that a document, to be admissible in evidence for the 
purposes of theformer section, must be registered, t. e., the officer mustp 
nnder seo. 60, have put upon it the certificate required by that provision. 

If he has done so, the document l)earing snch certificate becomes admis- 
sible in evidence : if he has not, or there has been no registration of tbe 
document, then snch document is inadmissible. Where the document bears 
such a certificate, it is registered within tho meaning of sec. 60, and 
becomes nnder the second paragraph thereof admissible in evidence, and 
the operation of the second paragraph is not interferred with by seo. 49. 
Where, therefore, the lower Appellate Court rejected as iuMmiasibla 
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in efidenoe under leo. 49, a deed of gift of immoTeable property npoiitrliioh 
WM endorsed a oertifioate under eea 60, on the ground that the pereon pre» 
seating it for registration and admitting ezeontion was not qnalifi^ to do so 
under sees. 82 and 85, and the registration was consequently void and the 
document not register^ under sec, 17 (a),— AeZd that the Gonrt was wrong 
in so doiim, and ought to hare looked at and dealt with the document. Har 
Bahai e. Cbunni Kuar, Ikbal Benam e. Sham Bandar, Bishnnath Naik e. 
Slalliani Bai, Ausaini Begam e. Mulo, Sheo Shunkar Saboy e. Hirdey Naiv 
ain Sahu, Muhammad Ewaz e. Birj Lai, Bah Mukhun Lai, Panday v. Bah 
Koondan Lai. Majid Hosnin e. Fasbun-nissa referred to.— 11 Al. 319. 

Where a Registrar of Assurances has intentionally and deliberately ft** 
sued a oertifioate of due registration of a document, with knowledge of certain 
facts relied on as affecting his power to grant the oertifioate, the Courts are 
bound to accept such certificate as due proof of registration, and cannot go 
behind it for the purpose of satisfying tbemsekes that the Beig^tering Officer 
has strictly conformed with all the provisions of the Act— 6 Cal. 25. 

A by an oral agreement, agreed to grant two moknrari leases of certain 
properties upon certain terms to B, and thereupon executed two mokurart 
leases in favour of B, which were not, however, registered. Afterwards A 
granted two mokurari leases of the same monsas, upon terms more favour- 
able to himself, to 0 and D, who, at the time of such grant, had notice of 
A’s previous agreraent with B. Bald, in a snit for speoific performance 
brought by B against A, and to which 0 and D were added as defendants, 
that, notwithstanding the provisions of secs. 49 and 50 of Act III of 1877, 
B oonld obtain a decree for specific relief, and a declaration that the leasee 
to G and D were void as against him.— 6 Cal. 534. 

Though an unregistered document requiring registration may be ad- 
mitted in evidence for certain purposes, yet it cannot be looked at so far as 
it affects the immoveable property comprised therein, nor so far as it ft evi- 
dence of any transaction Meeting such property. — 2 Bom. 273* 

An unregistered bond, containing a personal undertaking to repay 
mon^ borrowed, and also a hypothecation of land above Bs. 100 in value as 
security, may be used in evidence to enforee the personal obligation.— 9 
Cal. 520. 

Receipt of the produce of land held under a deed of mortgage required 
to be, but not registered, cannot be deemed to be a payment for the purposn 
of section 20 of the Indian Limitation Act, 1877. — 7 Madr. 539. 

See I. L. R., 13 Al. 89, noted under sec. 3 ; 3 Al. 229, 10 Bom. 101, 
noted under sec. 17 ; 4 Al. 14, noted under seo. 28 ; 4 Al. 3, noted under Art. 
66 of Act XV of 1877 (Limitation Act} 

50. Every doonment of the kinds mentioned in clauses (a), (6), 
B.gittw.d dooam.nt. («)> * of seotion 17, and olaaaes (a) &(i) of 
Khtting to iMd, of wUoh .eotioo 18, shall, if duly registered, tefce effect, 
“ Mgords the property comprised therein, 
tsred dooninents. against every nnregistered doonment relating 

to the same property, and not being a decree or order, whether such 
noregiatered doonment be of the same natnre as the registered doca- 
ment or not. 

Nothing in the former part of this section applies to leases ex- 
empted under the proviso in section 17, or to the documents mention* 
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ad i» dmiises (a), (/), (/). (,), (*), (i), (; ), (i), (i), (m), (n), and (o), of 
ttia BMQa seotioD.* 

JSapZonaifoa.— -In caaea where Act No. XVI. of 1864t or Act No* 
XX. of 1866$ waa in foroein the place and at the time in and at which 
each unregistered doooment waa exeonted, ^^nnregiatered^’ meaoa not 
registered according to each Act, and» where the doonment is exeonied 
after the first day of Jaly 187 1, not registered under Act No. Vlll. 
of 1871$ of this Act. 

Hotea 

The words ** former part of this section** used in the second paragraph 
of see. 50 of the Begiatration Act, 1877, refor to the whole preceding por* 
lion of the section : — Held, therefore, that a registered purchaser of land, 
who brought with notice of a prior unregistered contract by his vendor to 
convey to the plaintiff, could not resist a suit for specific performance on 
the plea of registration. — I. L. R., 9Madr. 119. 

Land was hypothecated to plaintiff by an unregistered bond, dated, 
29th May 1873, and afterwards sold to the defendant by a registered con- 
veyance, dated 29th June 1879, which recited the previous hypothecation. 
In a suit brought by the plaintiff to enforce his charge : — Held that there 
was no conflict between the instruments, and the hypothecation bond waa 
enforceable though unregistered.— >9 Madr. 495. 

Heldf in the case of a document executed while Act XVI of j 1864 was 
in force, the registration of which under that Act was optional and (which 
was not registered thereunder, and of a document executed after Act 111 
of 1877, had come into force, the registration of which was compulsory 
and which was duly registered, both documents relating to the same pro- 
perty, that under the provisions of sec. 50 of Act III of 1877 the register- 
ed document took effect as regards such property against the unregistered 
document : — Held, also, that all that a person seeking the benefit of sec. 
50 of Act 111 of 1877 is required to prove is that his document is a docu- 
ment of the kind mentioned in the first danse of that section ; that it has 
been duly registered under that Act; and that recovers the same property 
as that oover!^ by any unregistered document against which it is contend- 
ed that his document shall take effect, and it is not necessary for him to 
show that he is claiming from a vendor common to both himself and the 
person claiming under the unregistered document. Lnchman Das v. Dip 
Cband, I. L. R., 2 AL 851, and Shib Cbundra Chnckerbntty v. Joha Bux, 
I. L. R., 7 Cal. 570 : 9 C. L. R,, 224, referred to and followed. — 11 Cal. 661. 

It is only where notice of a prior oouveyanoe, of which registration ia 
is not compulsory, is so clearly proved as to make it fraudulent on the part 
of a subsequent purchaser to take and register a conveyance in prejudice to 
the known title of another that the Courts will suffer the registered deed 
be affected. Where, therefore, a defendant holding an unregistered mort- 
gage of certain property, dated the 23rd March 18€7, which was noi oom- 
pulsorily registrable, had obtained a decree thereon on the 4th January 
1881 ; and the plaintiff holding an absolute deed of sale of the same pre- 
pay* finly registered and dated the 22od June 1880, and having had notice 
of the mortgage claimed absolute possession of the property, irrespeotive 

* A« emended by Act VII. of 1886, sec. 5, end Act VII. of 1888, sec. 65. 
t Xepeeled by Act XX. of 1866, sec. 8 . % Repealed by Act Vlll. of 1871 , sec. 8 
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of tba nortgage that the plainiiff’a pnrohaae waa anbjeot to the 

mortgage of which he had notice, and that the plaintiff’s suit to deolare hie 
abeolato title to the property most be dismissed. — 11 Gal. 667. 

The plaintiff and the defendant claimed certain land, the latter nnder 
an unregistered deed of sale dated the 1st April, 1677 ; the former nnder a 
registered deed of mortgage of latter date, eis., the 19th September 1877. 
The defendant alleged that immediately after his purchase be was put into 
possession of the field, and had been in possession ever since. Both the lower 
Courts held that the plaintiff, was entitled to the land. On appeal to the 
Bigh Court : — Held, that, assoming that the defendant had been in posses- 
iioD when the mortgage deed was executed to the plaintiff, or that the 
plaintiff had otherwise notice of the defendant’s prior purchase, the plain- 
tiff could derive no advantage from the registration of his mortgage, — pos- 
tession by, or registration of the title of, a purchaser or mortgagee prior in 
point of time being notice of that title to subsequent pnrohaserB and mort* 
gagees.— 9 Bom. 427. 

Section 50 of the Registration Act (III of 1877) has no retrospective 
effect. The words “duly registered” in that section mean duly registered 
under that I Act, and not under any prior Act. The section has no appli- 
cation to oases where the contest is between an unregistered instrument 
whenever executed and a registered instrument executed before the Act 
came into force. It applies only to oases where the registered instrument 
is subsequent to the Act. A sold certain land to B by a sale-deed dated 
15th July, 1871. The deed was optionally registrable, and was not re- 
gistered. A continued in possession after the date of sale. A sold the 
same land to the plaintiff by a deed of sale dated Ist February, 1872. The 
deed was registered, its registration being compulsory. It was nnacoom- 
pained with possession. In 1882 B obtained possession of the land from 
A's sons and sold it to the defendant by a sale deed 14th October, 1882. 
This deed was registered and accompanied with possession. In 1883 the 
plaintiff sued for possession of the land in dispute, relying on his registered 
deed of sale of Ist February, 1872. The defendant relied on his vendors’ 
sale-deed of the 15th Jnly, 1871. Held, that nnder Act VIII of 1871, 
which governed the present case, there could be no competition between 
the sale-deeds of 1871 and 1872, the registration of the one being optional, 
whilst that of the other was compulsory. The registration of the plaintiff’s 
deed, therefore, did not give it priority over the earlier deed nnder which 
the defendant claimed. Held, also, that the defendant’s vendor by merely 
•omitting to take possession of the land on his purchase was not gnilty of 
any positive fraud of any oonoealment or negligence so gross as to amount 
to fraud that would entitle the plaintiff to relief against him. — 13 Bom. 
229. 

The mortgagee nnder an unregistered hypothecation bond, of which the 
registration was optional, obtained a decree thereon, and, in execution of 
snob decree, attached the hypotheoated property : — Held, with reference to 
the terms of see. 50 of the Registration Act (ill of 1877) that the bond, 
having merged in the decree, was entitled to take effect against a registered 
bond relating to the same property, and which was executed subsequently 
to the unregistered bond, but prior to the decree. Eanhaiya Lai v, Booai- 
dhar and Shabi Ram e. Shib Lai distinguished.— 7 Al. 388. 

Gnder see. 50 of the Registration Act the decree or order which is not 
to be effected by a registered doonment mnst be a decree or order made prior 
to the execution and registration of the registered document. Therefore 
where the plaintiffs, who were mortgageea nnder a registered instrument, 
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•nad io aat aside a sale to the defeodants andsr a decree en an anre|riaieriid 
mortgage, the plaintiffs’ registered mortgage being sabseqaent to the an* 
registered mortgage on which the defendants relied, bat prior to the deeree 
thereon— hs/d that the defendants, auction* parebasers, mast take sabjeot 
to the rights of the plaintiffs as mortgagees. The Uimalaja Bank Limited 
e« The Simla Bank Limited ; Madar Sabeb v. Sabbarayala Najuda ; Kan- 
haija Lai v. Bansidhar; and Shabi Ram o. Shib Lai referred to. — 13 Al« 288. 

At a sale in execution of a decree, J purchased certain property which 
was at that time subject to two mortgages, the first under an unregis- 
tered deed in favour of M and dated in 181^2, and the second under a regis- 
tered deed in favour of L and dated in lb80. The registration of both tho 
deeds was optional, the former nnder Act VIII of 1871, and the latter under 
Act III of 1877. 2 subsequently satisfied the mortgage under the registered 
deed of 1880, which was delivered to him. M, then brought a suit to recover 
the money due to him nuder the mortgage deed of 1872 by sale of the mort- 
gaged por^>erty : — Held, by OLDPitLD, J. — that applying the rule laid down 
by the Privy Council in Gokaldas Gopaldas e. Pnranmal Premsukdas, J 
having paid off the mortgage under the registered deed of 1880, should 
have the benefits of that mortgage, and was entitled to set up the deed 
which he held against the unregistered deed of 1872, against which, nnder 
sec. 50 of the Registration Act (III of 1877) it would take effect, as regarda 
the property comprised in it. Laohman Das e. Dip Chand referred to. Per 
Habmood j. — T hat the word ** nn registered" in sec. 50 of the Registration 
Act. most, in reference to the circumstances of the present case, be read as 
^not registered under Act VIII of 1871,” and that, so reading the section, 
the registered mortgage-deed of 1880 was entitled to priority over the up- 
registered mortgage-deed of 1872. Lachman Dast*. Dip Chand and Sri Ram 
e. Bhagirath Lai distinguisbod. Also per Mahmood, J. — That the position 
of J, by reason of bis having paid off the registered mortgage of 1880, oould 
at l^st be that of an assignee of that mortgage having priority over the 
mortgage-deed on which the plaintiff was suing ; that such priority could 
not enable him to place the equity of redemption upon a higher footing than 
it wonld have been had be not paid off the registered mortgage of 1 B60 ; 
and that, as a consequence, the sale of the property in enforcement of the 
mortgage of 1872 should be allowed to take place, but subject to the rights 
of priority which J had acquired by reason of his having paid of the regis- 
tered mortgage of 1880. Sirbadh Rai tr. Raghoiiath Prasad and Gokaludaa 
Gapaldas V. Puranmal Premsukhdas referred to. — 8 Al. 577. 

The words in seo. 50 of the Registration Act (III of 1877) “not being 
a decree or order, whether such unregistered document be of the same nature 
as the registered document or not,” mean that, if a decree has been obtain- 
ed to bring property to sale under a hypothecation bond, or under a money 
bond, and under that decree the property has been attached, that decree 
cannot be ousted by a subsequent registered instrnment. The section oanoot 
in any way make a decree affect a transfer of more than tho interest which 
the judgment-debtor possessed: — Held that a mortgage- deed registered 
nnder Act III of 1877 was entitled to priority over a decree obtained sbbse- 
qnently to the registration of such deed upon a prior unregistered deed of 
of mortgage. Kanhaiya Lai o. Bansidhar, Shabi Ram r. Shib La), and Madar 
o. Suburayala referred to. — 8 Al. 23. 

In a suit for possession of immoveable properly by virtue of a register- 
ad inatrnmenl of mortgage executed in 1883, against a defendant in posses- 
sioQ of the same property under an unregistered mortgage-deed of 1831 (boih 
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d§edB beiog iminimcots the regiitraiion of which was not compulsory), it 
was foand as a fact that at the time of the execution and registration of bis 
mortgage-deed the plaintiff was aware that the defendant was in possession 
under bis mortgage 'JEfeld that, nnder these cironmatances, the fact that 
the plaintiff’s deed was register^ did not entitle him to dispossess the de- 
fendant by virtne of the provisions of sec. 50 of the Registration Act (111 
of 1877).--8 Al. 540. 

A sabseqnent registered purchaser or mortgagee is not to be preferred 
as against the holder of a prior unregistered instrument of purchase or mort- 
gage of which he had notice, — 10 Bom. 105. 

Where property has been mortgaged by a deed, the registration of 
which is not compulsory, a subsequent purchaser of the property, who has 
duly registered his purchase deed, bnt who has bought with notice of the 
unregistered mortgage, takes the property subject to that mortgage.*— 13 
Cal. 70. 

Seld that a document which was registered nnder the Registration 
Act of 1877 took effect, as regards the property comprised therein, as against 
a document relating to the same property, the registration of which nnder 
the Registration Act of 1871 was optional and which was not registered 
thereunder. Laohmau Das c. Dip Ohand, I. L. R , 2 AL 851, followed. — 
5 Al. 593. 

A mortgaged certain land to B for Rs. 50 on the 13th November 1872 
by unregistered deed. On the 30th September 1876 A mortgaged the 
same land to 0 for Rs. 300 by registered deed. On the 20th Decern l^r 1877 
A sold the same land to B for Rs. 70 by unregistered deed. In 1879 C sued 
A upon his mortguge*deed, obtained a decree, and attached the land in B’s 
possession. B objected, bnt bis claim was rejected. Held, in a suit by B to 
set aside the attachment by 0, that C’s claim, being based on a document 
registered within the meaning of sec. 50 of the Indian Registration Act, 
1877» was superior to B’s claim, and that the suit must be dismissed.— 6 
Madr. 174. 

One who holds nnder an unregistered deed of sale, the registration of 
which is not oompnlsory, and is in possession of the property conveyed, has 
a superior title to one who sets np a registered conveyanoe of a latter date 
nnaooompained by possession. The second purchaser presumably has notice 
of the title of the first purchaser from the fact of possession having been 
given. Anthorities on the question of priority discussed. — 7 Cal. 753. 

A vendor sold the same property twice over to different people, — once 
by an unregistered conveyance, the purchase-money being nnder Rs. 100, 
giving to his vendee possession, and a second time to another person by a 
registered conveyance at a time when the first vendee was ontof possession. 
Held by the Court (Prinsbp, J., dissentiug), in a suit by the first vendee to 
recover possession, that the faot of a vendor having given possession to the 
first and unregistered purchaser, even if such possession continued to the 
date of the second conveyance, did not necessarily prevent the operation of 
that part of sec. 50 of the Registration Act which enacts that “a registered 
document shall Uke effect as regards the property therein comprised 
against every unregistered document relating to the same property.” The 
only case in which the title of the prior unregistered purchaser can prevail 
against the subsequent registered purchaser for value, if when the latter 
take with notice of the title of the former. Per Pkinsip, J.— A purchaser 
under a registered conveyance snbseqnently executed cannot succeed in a 
suit to eject one who holds possession nnder prior bnt unregistered convoy* 
auoo, registration of which is optional.— 8 Cal. 597. 
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8 sued K io 1879 apon on anragialerad hypotheoaiion-daed, dated Srd 
January, 1870, eecnrinf^ repayment of a loan of Be. 85 with internet; V 
intervened, and, beinu made second defendant, claimed to be mortgagee of 
the land hypothecated to S under regiotered deeds, dated 11th September 
and 80th November, 1875, exeonted by K. Held that under sec. 50 of Aot 
III of 1877, V had a priority over S.— 3 Madr. 73. 

Sec. 50 of the Registration Act, 1877, affects alike documents which it 
is optional, as well as those which it is compulsory, to register, and its 
effect is not modified by the fact that the subsequent registered purchaser 
buys with full notice of a prior unregistered incumbrance. Fuilndeen Khan 
e. Fakir Mahomed Khan (I. L. B., 5 Cal. 836) disonssod. Opinion of Ponti- 
Fix, J., dissented from. — 5 Madr. 73. 

O having obtained possession of land under an unregistered agreement, 
the registration of which was optional, executed by S and N in 1872, was 
ousted in 1880 by K, who claimed the land under a registered 8ale*deed 
exeonted by S and N to him in 1879* Held that G was not entitled to recover 
the land by virtue of sec. 50 of the Registration Act, 1877. — 5 Madr. 139. 

The registration of documents under Acts XVI of 1864, XX of 1865, 
orVllI of 1871, does not give them effects as against doonroents which 
might have been, but were not, registered under one of those Acts. Seo. 50 
of Act 111 of 1877 has no retrospective operation upon snob documents; 
the preference which it gives io register^ over unregistered doonments 
is confined to documents registered under Act 111 of 1877. According to the 
registration* I aw, as it stood before Act III of 1877 came into force, there 
was no competition grounded upon registration between doonments oprioju* 
ally, and documents compulsorily, registrable. The Legislature, while posses- 
sing tho power to divest existing rights, is not (in constraing statutes) to 
be understood as intending to exercise that power retrospectively to any 
greater extent than the express terms of, or neoessarv implication from, its 
language requires. A and B (two brothers) purobaseo a house on the 19th 
July, 1871, and mortgaged it to the plaintiff for Rs. 585, by a san- mortgage, 
dat^ the 21st July, 1875, and duly registered. In 1874, the plaintiff sued 
upon his mortgage, and obtained a decree, directing satisfaction ^f his claim 
by the sale of the house. The house was aocordiugly sold by the Court, and 
purchased by the plaintiff for Rs. 325. He obtained a certificate of sale, 
dated the 15th October, 1875. The certificate was duly registered. On 
applying to the Court for possession of the bouse, the plaintiff was resisted 
by the defendant on the ground that be was in possession under two mort- 
gages dated the 20th July, 1871, and executed, the one by A, and the 
other by B. These mortgages were not registered, both of them being for 
sums less than Rs. 100. The plaintiff’s application having been rejected 
by the Court, he brought a suit for possession of the house. Both the lower 
Courts allowed bis claim, holding that his mortgage and certificate of sale, 
being registered , were entitled to priority over the unregistered mortgagee 
of the defendant under sec. 50 of Act 111 of 1877. On appeal to the High 
Court : Held that the case was governed by the law of registration as it 
stood before Act III of 1877 came into force, and that the registration of 
the plaintiff’s mortgage and certificate of sale, both of which were com- 
pulsorily registrable, did not confer upon them any priority over the defen- 
dant's unregistered mortgages, which were optionally registrable.^5 Bom. 
653. 

^ HM that, under sec. 50 of Act HI of 1877, a document of which the 
i^ogiatration' was compaleory under that Aoty and which waa regiatered 
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ihtrainder, took effoot, oi regordo the property eomprieed in the doonment, 
M egeinst another dooninent of a prior date relating to the same property, 
exeonted while Aot Vlll of 1871 was in force, and which did not require, 
under that Aot^ to be registered, and was not registered under it. — 2 Al. 431« 

Held (Stoaet, C. J.» doubting) that, under the provisions of sec. 50 of 
the Registration Act, 1877, documents registered under former Registra- 
tion Acts do not take precedence over all unregistered documents, of which, 
at the time of their execution, registration was either optional or not re- 
quired. Laohman Das v. Dip Ghand, (I* L. R., 2 Al. 851. J observed on. — 4 
Al. 227. 

An unregistered document, executed before Act XVI of 1864 came 
into force, is not invalidated or postponed to a document registered under 
Act IX of 1871, under the Explanation given in sec. 50 of Act 111 of 1877. 
-.3 Al. 605. 

Held, in the case of a document executed while Act VIII of 1871 was 
in force, the registration of which under that Act was optional, and which 
was not registered thereunder, and of a document executed after Aot 111 
of 1877 had come into force, the registration of which under that Act was 
compulsory, and which was registered thereunder, both documents relating 
to the same property, that under the provisions of sec. 50 of Act III of 
1877, the registered document, took effect as regards such property against 
the unregistered document, the provisions of sec. 6 of Act I of 1868 not- 
withstanding.— 2 Al. 851. 

A document executed while Act XIX of 1843 was in force, and not re- 
gistered thereunder, cannot be postponed to a document executed in 1878, 
and registered under Aot Vlll of 1871. — 3 Al. 488. 

Sec. 50 of Aot III of 1877i is not retrospective in its application ; and 
therefore, a deed of sale registered under Aot VIII of 1871, and not having, 
under that Act, priority over nnregistered documents relating to the same 
property, acquires no new rights of priority by the passiiig of Act III of 
1877, though coming within the larger class of registered documents which, 
by sec. 50 of the latter Act, have priority over unregistered documents. — 5 
Bom. 442. See also 6 Bom. 495. 

A registered deed of sale, the registration of which was compulsory, 
does not take effect against a prior unregistered deed of sale of the same 
property, the registration of which was optional. By rhc. 6 of the General 
clauses Act a suit is to be governed by the Registration law in force at the 
institution of the suit, and not by that which may be in force when it comes 
on for hearing. — 4 Cal. 636. 

Held that the provisions of sea 60 of Aot III of 1877 did not apply to 
documents exeonted after the let of July 1871, and before Act III of 1877 
came into operation.— 2 Al. 198. 

Section 60 of the Registration Aot III of 1877 does not operate so as 
to exclude, on the ground of their noD-registratioo, instruments executed 
before Aot XVI of 1864 (the first of the Registration Acts) came into ope- 
ration.— 2 Madr. 147. 

Held by Stuart, 0. J.. that under the Explanation to sec. 60 of the Re- 
gistration Aot, 1877, a sale-deed, the registration of which under the Re- 
gistration Aot, 1871, was oompnlaory and which was duly re>>i8tered there- 
under, took effect, as regards the property comprised therein, against a 
deed of simple mortgage of a prior date, relating to the same property, the 
registratioii of which under the Registration Act, 1871, was optional, and 
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wbiob was not registered thereunder. Ghmgn v. Baati and Laehmaa Das v. 
Dip Chand observed on. Sri Bam v, Bhagiratb Lai dissented front JBsU 
by Straight, J., that the former document had no preferenoe over the latter 
under sec. 50 of the Registration Act, 1877. — 6 Al. 164. 

Qii<srs. — Whether the case of a second registered pnrohaser with notice 
of a prior sale is an exception to tbo role laid down in the Foil Bench in 
case of Narain Cbaoder Chuckerbntty e. Dataram Roy, I L. R , 8 Cat. 597. 
The Coart held that it was not necessary to decide the portion in the pre- 
sent case inasmach as the facta of the case did not jnstify then in finoing 
that the purchaser had sacb notice. — 10 Cal. 424. 

Where land sabjoot to an anregistered mortgage, the registrtaion of 
which was optional, was attached and sold in ezeontion of a money decree 
obtained against the mortgagor, and the pnrohaser a registered his cer- 
tiBcate of sale and obtained possession of the land : — He/d, that no ques- 
tion of priority under sec. 50 of the Regittratum Aef could arise, inasmnoh 
as the pnrohaser acquired only the right, title, and interest of the mort- 
gagor sobject to the mortgage.— 7 Madr. 248. 

8ee I. L. R., 5 Cal, 3.16, noted nnder sec. 48 ; 6 Cal. 534, A 8 Madr. 167, 
noted nnder sec. 49 ; 5 Al. 447, noted under sea 17. 


PART XX. 

Or THi Duties and Powers or Reoistbring OrrioiRS. 

(A) At to the Reg%8ter*booki and Indeaet, 

51. The following books shall be kept in 
to the several oflEioes hereinafter nnmed (that is 

to say), — 

In all registration-offices-— 

Book 1, ^^Kegister of Don-testamentary doonmenta relating to im- 
moveable property 

Book 2, ‘^Record of reasons for refusal to register 

Book 3, Register of wills and anthoriuea to adopt and 

Book 4, ^^Miscellaneons register.*’ 

Id the offices of registrars— 

Book 3, **Uegt8ter of deposits of wills.” 

In Book 1 shall be entered or filed all doonments or memoranda 
registered under sections 17, 18, and 89,* which relate to immoveable 
property, and are not wills. 

In Book 4 shall be entered all doonmenta registered nnder elanses 
(d) and (/) of section 18, which do not relate to immoveable property. 

Kothiog in the former part of this scotion shall be deemed to re- 
quire more than one set of books where the office of the regiatrar has 
been amalgamated with the office of a snb-registrar. 

Mota 

Held that the provisions of this Act apply to all doonments tendered 
in evidence on or after Ist April, 1877. — I. L. R., 2 Bom. 273. 

• The figures SO bare been substituted for 87 by Act XII. of 1879, tec. 104* 
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58 . The day, bonrj ud place of preseiitetioD, and the aignatnre 
Eodortemanti on doon- every person presenting a docament for re- 
moDt proMnfced. gistration, shall be endorsed on every snob 

docament at the time of presenting it : a receipt for soch docament shall 
be given by the registering o£Scer to the per- 
son presenting the same ; and ; snbjeot to the 
provisions contained in section 62, every docament admitted to regis- 
Doonments admitted to tration shall, without unnecessary delay, be 
regietration to be copied, copied in the book appropriated therefor ac- 
cording to the order of its admission. 

And all snob books shall be authenticated at such intervals and in 
Buoh manner as is from time to time prescribed by the luspector-Ganeral. 


53* All entries in each book shall be numbered in a oonseontive 
Eatriea to be nombered series, which shall commence and terminate 
conaeootively. with the year, a fresh series being commen- 

ced at the beginning of each year. 

54. In every office in which any of the books hereinbefore 
Oorrent indexes and mentioned are kept^ there shall be prepared 

entries therein. current indexes of the contents of such books ; 

and every entry in such indexes shall be made, so far as practicable, 
immediately after the registering officer has copied, or filed a memo- 
randum of, the dooament, to which it relates. 

55. Four such indexes shall be made in all registration-offices 

and sball be named, respectively, Index No. 
I., Index No. II., Index No. III., and Index 
No. IV. 


Index No. I. shall contain the names and additions of all persons 
executing and of all persons claiming under every document entered 
or memorandnm filed in Bo ok No. I. 

Index No. II. shall contain such particulars mentioned in sec- 
tion SI relating to every such document and memorandum as the Ins- 
pector-General from time to time directs in that behalf. 

Index No. III. shall contain the names and additions of all per- 
sons exobnting every will and authority entered in Book No. 3, and of 
the execntors and persons respectively appointed thereunder, and, after 
the death of the testator or the donor (but not before), the names and 
additions of all persons claiming under the same. 

Index No. IV, shall contain the names and additions of all per- 
sons executing and of all persons claiming under every dooament en- 
tered in Book No. 4. 

Indexes Nos. 1., II., 111., and IV., shall contain such other parti- 
Extrs partioQlsrg in ln< oalars, and shall be prepared in such form, as 
the Inspector-General from time to time directs. 
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56* Every sab-registrar shall send to the registrar to whom be is 
- > T subordioate, at snob interrals as the Inspeetor* 
dam N<^ L ”] L%nd iiL General from time to time direots. aoopj of 
to be mt by sab-regiiurmr all entries made by snoh snb-registrari daring 
to regiturer. intervals, in Indexes Nos* I. 

II., and IIL 

Sooh copy to be filed by ^^*^7 registrar receiving snoh copy shall 

regtetrar. file it in his office. 

57* Sabject to the previous payment of the fees payable in that 
Eegittering ofiloere to behalf, the Books Nos* 1 and 2, and the lo* 
•iiow int^iion of certeio dezes relating to Book No. I, shall be at all 

give oerUfied oopiee of eo. times open to inspection by any person apply- 
ing to inspect the same ; and, snbjeot to the 
provisions of section 62^ copies of entries in such Books shall be given 
to all persons applying for snch copies. 

Sobject to the same provisions* copies of entries in Book No* 3, 
and in the Indez relating thereto* shall be given to the persons ezecut* 
ing tbe documents to which sack entries relate, or to their agents, and, 
after the death of the ezecntanta (bat not before), to any person apply- 
ing for sncb copies. 

Sobject to the same provisions, copies of entries in Book No. 4, 
and in the Indez relating thereto, shall be given to any person exeont- 
ing or claiming under the documents to which snob entries respective* 
ly refer, or to bis agent or representative. Tbe requisite search under 
this section for entries in Books Nos. 3 and 4 shall be made only by the 
registering officer. 

All copies given under this section shall be signed and sealed by 
the registering officer, and shall be admissible for tbe purpose of prov- 
ing the contents of the original documents. 

(B) Ai to the Procedure on admit tin ff to Reffistration. 

58* On every docoment admitted to registration, other than a 
PxrticnUr. to be endow- » decree or order, or a copy sent to a 

«d on docaments admitted registering officer Under section 89,^ there 
Co rogUtration. endorsed from time to time the follow- 

ing particulars (that is to say), — 

(a) the signature and addition of every person admitting the eze- 
cuiion of the document ; and, if such ezecntion has been admitted by 
the representative, assign, or agent of any person, tbe signature and 
addition of each representative, assign, or agent; 

(fr) the signature and addition of every person ezamined in refer- 
ence to sack docoment under any of tbe provisions of this Act ; and 

• As amended by Acts XIX of 18SI and VII of 1S86. 

n 104 
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(e) /any paymeot of money or delivery of goods made in the presence 
of the registering officer in reference to the execution of the docnmenti 
and any adoiission of receipt of considertion, in whole or in part 9 made 
in his presencei in reference to such execntion. 

If any person admitting the execntion of a document refuses to 
endorse the same, the registering officer shall nevertheless register it, 
but shall) at the same time, endorse a note of such refusal. 

Note 

A deed of sale, which required to be registered, not having been regis- 
tered, and the time for presenting it for registration having expired, the 
vendor, in order to avoid the effect of the deed of sale, being un register- 
ed, gave the purchaser a bond confirming such deed. The tend, with the 
deed of sale annexed thereto, was presented for registration. By mistake or 
for some other reason the partiealai*8 to be endorsed on a document admit- 
ted to registration, and the certificate showing that a document has been 
registered, were endorsed on the deed of sale, and not on the bond. Held 
that, assuming that the bond had been registered, it was doubtful whether 
•uoh an obvious attempt to defeat the provisions of the Registration Law 
should be permitted to suoceod ; that, whether there had been a mistake, 
and the oertifioate of registration really applied to the bond or not, the pro- 
visions of secs. 58, 59, and 60 of the Registration Act had not been complied 
with, and the bond was to all intents and purposes unregistered ; and that 
the defect was m^a ** defect of procedure** within the meaning of sec. 87, 
and whioh could oe passed over.*— 1. L. R., 4 Al. 206. 

59* The registering officer shall affix the date and bis signature 
6noh endowementi to ^ endorsements made under sections 52 
be dated and ligoed byre- and 58, relating to the same document, and 
giateriflg oflloer. made in his presence on the same day. 

Note* — See 1. L. R., 4 Al. 206, note under sec. 58. 

60* After such of the provisions of sections 34, 35, 58, and 59 as 

CrtificaM diowing'hat app>y ‘0 '“•y document presented for registra- 
document bat been regie- tiou, have been complied with, the registering 

endorse thereon a certificate con- 
bMD eopM. taining the word “ registered,” together with 

the number and page of the book in which tbedocument has been copied. 

Such certificate shall be signed, sealed, and dated by the register* 
ing officer, and shall then be admissible for the purpose of proving that 
the dooument has been duly registered in manner provided by this Act, 
and that the facts mentioned in the endorsements referred to in section 
69 have oconrred as therein mentioned. 

Kotea. 

The Court can go behind a Gerti6oate of registration, and where it 
finds that a dooument was registered by an officer who bad uo jurisdic- 
tion to register it, will refuse to receive it in evidence on the ground that 
it it not duty registered. Beni Madhah Hitter v, Katir Moudul.^J, L.B., 14 
Cal. 449. 
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See I. L. B,, 4 Al. lA noled under »eo. 28 ; 4 Al. 806, aoted nadwM 
S8;5AI. 84,notediiDder«eo. 83:6Cal. 25 and UAL S19, noted sndar 
sec. 49 ; 18 Cal. 556| noted under see. ?• 

61* The endorsementa and oertidcate referred to and meotioiiod 
SmtonaieDt* end cwtiB- «eotion8 59 and 60 ahall thereupon be copied 
cate to be copied. into the fnarj>io of the register •book, and the 

copy of the map or plan (if any] inention»*d in section 21 shall be filed 
in ^ok Noe 1. 

The registration of the docametit shall therenpon be deemed com- 
plete, and the doonment shall then be re- 
Doeottieat to be retnroed. person who presented the same 

for registration, or to snch other person (if any) as be has nominated 
in writing in that behalf on the receipt mentioned in section 52. 

62* When a doenment is presented for registration under sec- 
tion 19, the translation shall be transoribed in 
doTiI^t ” register of doenments of the netnre of the 

known to registering offl original, and, iogether with the copy referred 
to in section 19, shall be filed in the registra* 


Power to adminiBter oaths. 


tion-office. 

The endorsements and certificate respectively mentioned in sec* 
lions 59 and 60 shall be made on the original, and, for the pnrpoae pf 
making the copies and memoranda required by sections 57,64, 65, and 
66, the translation shall be treated as if it were the original. 

63* Every registering offieer may, at bis discretion, administer 
an oath to any person examined by him un- 
der the provisions of this Act. 

He may also, at his discretion, record a note of the snbatanoe of 
Reoora of fab^taQC6 of statement made by each snch person, and 
itatoments. gocli statement shall be read over, pr (if made 

in a langnage with which snch person is not acquainted) interpreted 
to him in a language with which he is acquainted, and, if he admits 
the correctness of such note, it shall be signed by the registering officer. 

Every snch note so signed shall be admissible for the purpose of 
proving that the statements therein recorded were made by the per* 
SODS and onder the circamstanoes therein stated. 


[O.J Special Duties of Sub-Itegistrar, 

64* Every sab- registrar, on registering a non-testamentary docu- 
. , meat relating to immoveable property not 

ekra ofdoeament relating wholly Situate in his own sob-distriot, shall 

eitaato in sererai make amemorandnm thereof and of the endorse- 
ment and certificate (if any) thereon, and send 
the same to every other snb-registrar subordinate to the same registrar 
as himself in whose sub-district any part of such property is situate^ 
and such snb-registrar shall file the memorandum in bis Book No. 1. 
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66* Svttry sub-regiatrtr, on registering n non*teetementarj doen- 
TrooeAnv where doou- relating to immoreabie property eiinate 

nent r ^Owtee to lend lito- in more districts than one, shall also forward 
ale in sereraldietrioto. ^ thereof and of the endorsement and oer- 

tidoate (it any) thereon, together with a copy of the map or plan (if any) 
mentioned in section 21, to the registrar of every district in which any 
part of snob property is sitnate other than the district in which his own 
inb* distriot is situate. 

The registrar, on receiving the same, shall file in hie Book No. 
1 the copy of the document and the copy of the map or plan (if any), 
and shall forward a memorandum of the document to each of the sub- 
registrars shbordinate to him within whose sub-district any part of 


snob property is sitnate ; and every sub-registrar receiving snob 
memorandum shall file it in his Book No. L 


(27.) Special Dutiee of Regieirar. 

66 « On registering any non-testamentary document relating to 
Pfooadore on rfiprittaring immoveable property, the registrar shall for-^ 
dooamstiu relatiog to land. ^^^<1 memorandum of such document to each 

•nb-registrar enbordinate to himself in whose snb-district any part of 
the property is -sitnate. 

Hh shall also forward a oopy of snoh docnment, together with a 
copy of the map or plau (if any) mentioned in section 21, to eviry other 
rigistrar in whose district any part of snoh property is sitnate^ 

Such registrar, on receiving any such copy, shall file it in his Book 
No. 1, and shall also send a memorandum of the oopy to each of the sub- 
registrars subordinate to him within whose sub-district any part of the 
property is situate. 

Every sub-registrar receiving any memorandum under this aeo- 
tiou shall file it iu his Book No. 1. 

67- On any dooumeot being registered nuder aectiou 30, olauae 
Prootdare on roffistration (6), a oopy of such document and of the en- 
vnder too. SO, oUum (6), doreements and oeriificate thereon shall be for- 
warded to every registrar within whose district any part of the pro- 
perty towhioh the iostrnment relates is sitnate, and the registrar receiv- 
ing snoh oopy shall follow the procednre preaoribed for him in the first 
elanse of section 66. 

(A) Of the OontrolUng Powere of Regiitran and Inpeetors General. 

68* Every sub-registrar shall perform the duties of his office 
B«igittriir to raperiiitoiid under the eunerintendence and control of the 
sad ooDirul sab registrars. registrar in whose district the office of each sub- 
registrar is situate. 

Every registrar shall have authority to issue (whether on complaint 
or otherwise) any order oonsistent with this Act which he conaidera 



BK6I8TBATI0N. 


688 


8mm. 69.7L] 


aiet wii y in respeet of uy Mt or omiMion of aoy mb rofpotrar anbordt 
nata to him, or in mapect of tha reotifioation of any error regarding 
tha book or tha offioa in arbiob any doonmant shall bara baan ragis- 
terad. 

69* Tha Inspaotor-Oenaral ahail exereiaa a genaral saparinton- 


loipeetor-a • a • r a I to 
Mperiotoad regutratioo- 
OffiOM. 

Hu powarto make ralea. 


denoeover mil the refcistrmtion-offioes id thm 
territories nnder the Local Government, and 
shall have power from time to time to make 
rales consistent with this Act— • 


providing for the ssfecosiodj of books, papers, and docnments, and 
also for the destrnotion of snch books, papers, and docnments as need 
no longer be kept ; 

declaring wbat langnagea shall be deemed to be commonlj need in 
each district; 

declaring what territorial division shall be recognised under aec* 
iion 21 ; 

regnlating the amount of fines imposed under sections 24 and 84^ 
respectively; 

regulating the exercise of the discretion reposed in the registering 
officer by seotion 63 ; 

regnlating the form in which registering officers are to make me* 
moranda of documents ; 

regulating the authentication by registrars and snb-registraraof the 
books kept in their respective offices under seotion 51 ; 

declaring the partionlara to be contained in Indexes Nos. I., IL, 
III., and IV., respectively ; 

declaring the holidays that shall be observed in the registration- 
offices ; 

and, generally, regulating the proceedings of the registrars and 
■nb registrars ; 

The rnles so made shall be submitted to the Local Government 
for approval, and, after they have been approved, they shall be pub- 
lished in the official Gaaette, and shall then have the same force as if 


they were inserted in this Act, 

70* The Inspector-General may also, in the exercise of his dis- 

nt . . A cretion, remit wholly or in part, the difference 

Hispower to remit lliua 24 or 

seotion 34, and the amount of the proper registration-fee. 
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71* Every sub-registrar refusing to re- 


gister a document, 


U e es o n s for refusal to re- 
to be recorded. 
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except on the gronnd that the property to which it Telates i» not 
sitnate within his sub-district, 

Shall make an order of refusal, and record his reasons for snch 
order in his Book No. 2, and endorse the words ‘^registration refused^* 
on the doonment ; and, on application made by any person executing 
or claiming nnder the document, shall, without payment and nuneoes- 
•ary delay, give him a copy of the reasons so recorded. 

No registering officer shall accept for registration a docn meat so 
endorsed, unless and nntil, under the provisions hereinafter contained, 
the document is directed to be registered. 

72. Except where the refusal is made on the ground of denial of 
Power to reverse or al- execution, an appeal shall lie against an order 
i5a‘I!tar “ 8nb-regi8trar refusing to admit a doonment 

groond other than deniul to registration (whether the registration of 
ofezeoation. document is compnlsory or optional) to 

the registrar to whom such sub-registrar is subordinate, if presented to 
such registrar within thirty days from the date of the order ; and the 
registrar may reverse or alter such order ; 

and if the order of the registrar directs the document to be regis* 
tered, and the document is duly presented for registration within thirty 
days after the making of snoh order, the sub-registrar shall obey the 
same, and thereupon shall, so fur as may be practicable, follow the pro- 
cedure prescribed in sections 58, 59, and 60; and snoh registration shall 
take effect as if the document bad been registered when it was first duly 
presented for registration. 

73« When a snb-registrar has refused to register a document on 
Applioation where eab- the ground that any person by whom it par- 
d“«.uf5 ^ executed, or bis representative or 

eseontion. assign, denies its exeention, 

any person olaiming under such doenment, or his representative, 
assign, or agent authorized as aforesaid, may, within thirty days after 
the making of the order of refusal, apply to the registrar to whom snob 
sob-registrar is subordinate in order to establish his right to have the 
doonment registered. 

Snoh applioation shall be in writing, and shall be accompanied by 
a copy of the reasons recorded under section 71; and the statements in 
|he applioation shall be verified by the applicant in manner required 
by law for the verification of plaints. 

Notea. 

An applioation having been made nnder sec. 73 of the Registration 
Act, the R^trar passed the following order All the parties have 
not appeared, the appeal is stmok off.^ It, however, seems to me that 
the order of the Snfa^Registrar was quite correot.*’ Beld, that the mere 
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hei of the eppliceot not hoTiog eddnoed en^ eridenoe before the Bc^irer 
did not make hit order one not refnaing regiaireiion within the meaning of 
nee. 7d ; nor waa the applicant preolnded on that ground alone from per* 
using his remedy under aea 77 W * anit.— I. Ii. R., 18 GaL 864. 

The defendants agreed to let certain premises to the plaintiff for a term 
of three years from the Istof November, 1883, at a monthly rent of Bs. 200. 
Snbseqnently to the making of the agreement, ou., on the 17th January, 
1884, the plaintiff caused a writing to be prepared, which as he alleged, 
oontaiDed the terms of the lease a^oed on, and, having signed it, handed 
it over to the defendants. The defendants did not sign it, and the document 
remained with them. The plaintiff alleged that ha aid not ask the defend* 
ants to sign it, as the defendants told him they would get a copy of it pre- 
pared, which they would sign and send to him. The defendants alleged 
that, at the time the document was given to them by the plaintiff, they 
objected to it on the ground that it waa incomplete, inasmuch as it did not 
contain two of the terms agreed on which prohibited the plaintiff from sub- 
letting or altering the premises, and requited him to maintain them in their 
then existing condition. The plaintiff denied these allegations of the defend- 
ants. In May, 1884, the plaintiff, through his attorneys, called upon the de- 
fendants to lodge the document for registration. The defendants refused, 
and the plaintiff filed the present suit, prayings — (1) that the defendants 
might be ordered to lodge the said document for registration and do all 
such acts as might be necessary to obtain registration thereof ; (2) that if 
neoessary, another similar document might be prepared and registered. (3) 
that in the alternative the defendants should pay Bs. 4,000 damara. At 
the trial the plaintiff raised (inter alia) an issue as to the truth of the 
defendanti's allegation that the agreement of lease comprised terms for- 
bidding the plaintiff to Bab*lot or alter, Ac. The defendants obiected to 
the proposed issue. In the course of the bearing the plaintiff tendered the 
document of the 17th January, 1884, in evidence. The defendants objected, 
on the ground that it was unregistered. The Court held that it was ad- 
missible as a mere writing, with reference to which, irrespective of its con- 
contents, the other evidence in the case was given. At the close of the plain- 
tiff’s case the defendants declined to call evidence, and Judgment was given 
ou ail the issues iu favour of the plaiutiff. 

The defendants appealed, and contended that they were not bound to 
produce the document for registration, and that the Court was wrong In 
permitting the above issue to be raised and determined in this suit, and 
that the document being inadmissible as evidence of the contract, no oral 
evidence of the contract was receivable. The plaintiff contended that 
there was an implied obligation upon the defendants to register the docu- 
ment arising from the fact that the doonmont contained the trne contract 
between the parties, and that the object of the huit being to compel re- 
gistration the document, although not rcgistcrod, could be given in evidenco 
to prove the contract between the parties : — Held, (reversing the decree of 
the Court below) that tbero was no obligation upon tbo defendant to pro- 
dnee the document for registration, and that thoy could not be cera polled to 
do so also that the object of giving the document in evidence being 

to establish the contract of lease for the purpose of drawing an inference 
from it, the document was for that pnrpose inadmissible, V<eing unregistered, 
and that the Court below, although admitting it otiginslly as increly apiece 
of paper, was wrong in using itas evidence oh he contract between the par- 
ties.— 9 Bom. C3. 
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ABd the proviiioot eonUtiiied io the eeoood eod third paragraphs of aeo- 
tien 75 abaUi muMis mutandU^ to all dooDment so presented, 

aod| notwithatanding anything contained in this Act, the docnment 
shall be receivable in evidence in each snit* 

irotee. 

Seetfam 14 of the Limitation Act provides for oases in which a plaintiff 
in perfect good faith, bat under mistake, has instituted proceedings in a 
Oonrt not having jnrisdiction in the matter, and is applicable not only to 
the provisions of all Acts providing a special time for the limitation of salts, 
but also to the provisions of the Limitation Act itself. — I.L.B., 10 Cal. 265. 

Under the Registration Act of 1877, a snit lies by a pnrchaser to compel 
registration of his kobala in a case in which the value of the property 
convened is nnder Bs. 100 and in which, therefore, the registration of the 
deed is not compulsory.— 16 Cal. 509. 

An apwl lies from a decree in a snit nnder (section 77 of the Begistrs* 
tion Act (No. Ill of 1877) to obtain registration of a document. To such a 
suit the registering officer or the Oovernment is not a necessary party, and 
the proper /ortm for it is tbeUourt of the lowest competent jurisdiction.— 
8 Bom. 269. 

' Seel. L. B., 9 Cal. 851, noted nnder sec. 74; 9 Cal. 150, A 13 Cal. 264, 
noted nnder sec. 78 ; 5 Oal. 445,15 (kil. 538, noted under see. 84 ; 2 Al. 46, 
noted nnder eeo. 36 ; 7 Madr. 5^, noted nnder seo. 73 ; 11 Cal. 750 A 16 
Cal. 189, noted nnder sec. 23. 
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78« Subject to the approval of the Governor- General in Connoil, 
Fees to be fised by Looal the Local Government shall prepare a table of 
Govemmeut. fee* Payable— 

for the registration of dooumenta : 
for aaarohing the registers : 

for making or granting copies of reasons, entries, or documents, 
before, on, or after registration : 
and of extra or additional feet payable-^ 
for every registration under aeotion 80 : 
for the issue of oommissiona : 
for filing translations : 
tor attending at private resideooes : 
for the safe ooatody and return of doonmenta : 
and for snoh other matters as appear to the Looal Government 
neceeeary to effect the pnrposee of thie Aot. 

Tba Looal Government may from time to time, eubject to the like 
AttwitUM «i fMi. •pprowl, »lt«r Mob table. 



Bsoismxioir. 


Sm. 7i>82.] 

79* A table of the feet so psysbla absll be poblisbed io ^e 
offieial Gamtto, end s copy thereof ia BagUdi 
PaUkatioB oC faM. yernecolsr Isagoi^e of the distriet 

•hall be expressed to pnblie rieir io every regiatration-ofiKoe. 

PeM pn/aU* on pmont- 80. All fees for the registration of do- 
•tioa. oamenta nnder this Aot^ shall be payable on 

the preseotation of sooh dooamenta. 


FAST ZIV. 

Or PiNALTIXS. 

81. £?ery registering oflBoer appointed nnder this Aot, and 
Foonity for iooorr«>ti 7 «»ery ?«'«>“ employed in his office for the 
■ndoniDR, oopjriog, trono* purposes of this Aot, wbo, being charged with 
iTom^nu In- “>« endorsing, copying, translating, or re. 

jure. giatering of any dooament presented or de« 

f ^ited Qoder its proviaious, eodorsea, copies, trsnalates, or registers 
each documeut in a tnanner which he knows or believes to be incorrect 
ioteodiog thereby to oaaae, or knowing it to be likely that he may 
thereby caaaei injury, as defined in the Indian Penal Code, to any 
person, shall be panished with imprisonment for a term wbiob may 
extend to seven years, or with fine, or with both. 

82* Whoever commits any of the following offences shall be 
Peoiiity for certaia other panishable With imprisonment for a term which 
offeooee. extend to seven years, or with fine, or with 

both : 


(aj iuteutionaliy makes any false statement, whether on oath or not’ 
i Making faiao etatemeoii and whether it has been recorded or not, before 
i^efore regiatoring officer. j^jjy ofjoer acting in exocntioD of tbis Act, in 

any proceeding or inquiry under this Aot ; 

(b) intentionally delivers to a registering oflBoer, in any proceeding 
Delivering faiae copy or nnder section 19 or section 21, a false copy or 
traoaiafciop. translation of a docnment, or a false copy of m 

map or plan; 


(c) falsely personates another, and in saoh asanmed character pro- 
sects any docnment, or makes any admission or 

Falee penonatioo. 

^ Statement, or canses any sammons or commie- 

lion to be issued, or does any other aot in any proceeding or enquiry 
nnder tbie Aot : 


of offenoe. nn (<f) •bets within the meaning of the Indiao 

tw tbii Act. Fenid Code anything made punishable by Uii« 

Act. 
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Certain pereone were obarged wiili offenoea falling under see. 82 of the 
Indian Begietration Act, 1877, and also with forgerj of a doonment prooont 
ed to, and regietered bj, a Sab-Begietrar ; the Sab-Bqg^trar having grant- 
ed aanotion to proeeonte the pereone oonoemed witbient bolding any en« 
qniry, the Seeeione Judge referred the oaee to the High Court under*^ aeo. 
215 of the Code of Criminal Procedure, in order that the commitment 
might be quaehed on the ground that there waa no legal sanction Held, 
that no aanotion waa neoeaaarj aa to the charge of iorgery, and that the 
provisions of aeo. 195 of the Code of Criminal Procedure were not ap- 
plicable.— I. L. B., 11 Madr. 500. 

Under sec. 435 of the Criminal Procedure Code the High Court has 
power to go into questions of fact, but it will only exercise this power in 
c a s e s in which it finds that it will be in the interests of justice to do so. H 
was charged with having made a false statement before a Sub-Bogistrar in 
identifying P, a person who had executed a mortgage deed in favour of B, 
and who was a neighbour of his (N*s) aa being the person to whom B had 
agreed to advance the money, the consideration of the mortgage. The 
Mse statement oensisted in his stating to the Snb-Begistrar that he “knew 
K aa his neighbour/’ During the hearing of the case it was sought to 
prove a statement made by B to a third party (B having died previous to 
the institution of the case) to the effect that N had told him certain facts. 
A memorandum, alleged to be in the handwriting of N, was also tendered 
and received in evidence without any farther proof as to its being in N’s 
handwriting than what it boro a similarity to another piece of paper proved 
to bear his handwriting. Held, that the statement made by B to the third 
party was inadmissible and irrelevant, and that the memorandum was 
wrongly received in evidence. — 10 Cal. 1036. 

83* A proseoutioB for any offence under this Act coming to the 
Begistwing officer may kDowMge of a registering officer in his official 
oommonoe proseoutioni. capacity may be commenced by or with the 
permission of the Inspector-.Generab the Branch Inspector-General of 
Sindbi the regiatrari or the sub-registrar in whose territories, district, 
or sab-district, as the case may be, the offence has been committed. 

Offenoea puaiahable under this Act shall be triable by any Court 
or officer exercising powers not leas than those of a '^Magistrate of the 
seoond dass:*’* 

Provided that, m imposing penalties under this Act, no such 
Court or officer shall exceed the limits of jurisdiction prescribed by 
the law for the time being in force as to such Court or officer. 

All fines imposed under this Act may be recovered " in the manner 
provided by the law for the time being in force for the recovery of fines 
imposed by Criminal Oonrt6.'’t 

Kotee. 

Beotion 29 of the Code of Criminal Procedure, 1882, does not affect the 
jurisdiction given to a Second-class Magistrate by Section 83 of the Indian 

• The words ^^Magisfcrate of the seoond dbn** hoTO been entutitn^ fgr the words 
<*8abovdinete Megistraie of the first class,** by Act XII. of 1879, sea 106. 

t The words quoted have been sabstitnted by Act XII. of 1891. 


Sit 


mmsnki!iGa. 

Be^UbeMon Ael, 1877, Maamdad lij AetXIIof 187».~I. h. B., 7Kadr. 
347* 

See I. L. B., U Madr, 500, aoted mader aeo. 82« 

84* Bvery r6gisterio)|r officer appointed under this Act aball be 
Eeaisteriiiffoaiomtobe deemed a public aenranl within the meaning 
dMined paUic •erraiiw. of the Indian Penal Code. 

Erery person shall be legally bound to fnrniah information to 
such registering offices when required by him to do so. And in section 
228 of the same Code, the words judicial proceeding*’ shall include 
any proceeding under this Act. * 


PABT XV. 

Misoillahbous. 

85* Documents (other than wills) remaining unclaimed in any 
Destrnctioa of anclaimad registration.offioe, for a period exceeding two 
years, maybe destroyed* 

86* No registering officer shall be liable 
to any suit, claim, or demand by reason of any- 
thing in good faith done or refused in his offi* 
oial capacity* 

87* Nothing done in good faith pursuant to this Act# or any Act 
Nothing so d 0 D 6 ifivnii. hereby repealed, by any registering officer, 
doted bj defect in app^nc- shall be deemed invalid merely by reason of 
oent or prooedore. defect in his appointment or procedure. 

88* Notwithstanding anything herein contained, it shall not bo 

negfetrmiion of dooa “7 officer of Grovemment, or for 

mentoeiecQted bj Govern* the Admioistrator-General of Bengal, Madras, 
nent olficen o r certain or Bombay ,or for any Official Trustee or Official 
pn notoonanee. Assignee, or for the Sheriff, Receiver, or Be- 

gistrar of a High Goort, to appear in person or by agent at any regis- 
tration-office in any proceeding oonneoted with the registration of any 
instrament execnted by him in his official capacity, or to sign as pro- 
vided in section 58. 


dccomenti. 


Begiiterins officer not 
liable for thing bona fide 
done or refneed in hie offi- 
cial oapacitjr. 


But when any instrament is so execnted, the registering officer to 
whom snoh instrument is presented for registration may, if he think 
fit, refer to any Seoretary to Government or to snch officer of Govern- 
ment, Administrator General, Official Trustee, Official Assignee, Sheriff, 
Receiver, or Registrar, as the case may be, for information respecting 
the same, and, on being satisfied of the execntion thereof, shall register 
the instrument. 


* The third paragraph of aeo. 81 boiog repealed by Act XIL of 1881, has besn 

omitted. 
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89. Srarj olber gnsMng a oartifieata* nnder the Laod Improve- 
OtiilfioiftM ttodw Trinfl oieal Aot| 1871| shall send a copy of snob 
Improrsment Act, 18f L oerifficate* to the registering officer within the 

local limits of whose jortsdiction the whole or any part of the land to be 
improved^ or of the land to be granted as collateral security, is sitnatei 
and such registering officer shall file the copy t in his Book No« I. 

Bvery Court gruting a certificate under section 816 of the Code 
of Civil Procedure} shall send a copy of snch certificate to the register* 
iug officer within the local limits of whose jnrisdiotion the whole or any 
part of the immoveable property comprised in such certificate is situate, 
and such officer shall file the copy in his Book No. 1.8 

Bvery officer granting a loan under the Agriculturists Loans Act, 
1884, shall send a copy of any instrument whereby immoveable prb- 
party is mortgaged for the purpose of securing the repayment of toe 
loani and, if any such property is mortgaged for the same purpose m 
the order granting the loan, a copy also of that order, to the registerintf 
officer within the local limits of whose jurisdiction the whole or any 
part of the property so mortgaged is situate, and such registering offi- 
cer shall file the copy or copies, as the case may be, in his Book No. l.lf 
Bvery Revenue-officer granting a certifioate of sale to* the pur* 
ohaser of immoveable property sold by public auction shall send a copy 
of the certificate to the registering offioer within the local limits of whose 
jurisdiction the whole or any part of the property comprised the oertifi* 
cate is situate, and such offioer shall file the copy in bis Book No. I. || 
Note. — See I. L. B., 5 Al. 84, noted under Bec.23. 


Bxmptiom from AcL 

BO* Nothing contained in this Act, or in Act No. VIll of 1871, § 


Bxsmption'o^bertaio do* 
oumonU eieoaM by or ia 
lavoar of Govsnimiot. 


or in any Act thereby repealed, shall be deemed 
to reqnire, or to have at any time required, the 
registration of any of the following doonments 


or maps : — 


(a.) Doonments iasoed, received, or attested by any offioer engaged 
in mi^Dg a settlement or revision of settlement of land revenne, and 
which form part of the records of snob settlement ; 


*Xa %hbi elaaso, for tbo words oertiSoato” the words “a losa,” and for the words 
**siich osriiSests” tho words **his ordsr,*' shsU be sabstitaed ia those parts of British 
ladia in whioh the Land Improranent Aot (XIX. of 188S; is ia foroe.— See see. IS Act 
XXX. of lass. 

f The word **oopy** bss been sabstitaed tor the word '^osrtifioste** by Act XII. of 
1899^ aeo. 107- 

t 8 m Aot XIV. of last, see. a. 

$ This elanae has been added by Aot Xll. of 1878, see. 107. 

f Kew parsgrapb, added by Aot VII. of 1888, sso. A 

n la see. 88 the last paragraph has beso added by Aot XIL of 1881. 

I Sopaalad by this Aot, sso. 8. 
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(&) Dooonaeiite and maps issaed» raeei?6d» or aaihealioated bj 
ED j oflScer en^ged on behalf of Qoreroment in making or revising the 
enrvey of any landt and which form part of the record of snob snrvey ; 

(c) Docnmeots which, nnder any law for the time being in foroe, 
are filed periodically in any revenne-offioe by patwaria or other offioers 
charged with the preparation of viilage*reoorda ; 

(d) Sanads, ioam title-deeds, and other doonmento purporting to 
be, or to evidence, grants or assignments by Government of land or of 
any interest in land ; 

(e) Notices given nnder section 74 or section 76 of the Bombay 
Land-revenne Code, 1879, of relinqaishment of oconpanoy by ooon- 
pants, or of alienated land by holders of such land.* 

Bat all saoh docoments and maps shall, for the purposes of seo« 
tions 48 and 49, be deemed to have been and to ibe registered in ao« 
cordance with the provisions of this Act 

91. Subject to snob rales and the previous payment of suoh fees 
inspootion Md co{M6f of as the Local Qovernment from time to time 
inch doouments. prescribes in this behalf, all documents and 

maps mentioned in section 90, clauses (a), (b), (e), and (e), and all re* 
gisters of the doonments mentioned in olanse (d), shall be open to the 
inspection of any person applying to inspect the same, and, snbjeot as 
aforesaid, copies of snch docnmeots shall be given to all persons apply- 
ing for snch copies.f 

92« All roles relating to registration heretofore enforced in British 
Bannew ivgiitration Burma shall be deemed to have had the force 
rales oonfirmed. of law, and DO soit or Other proceeding shall 

be maintained against any officer or other person in respect of anything 
done under any of the said rales. 

Table of Fees under Section 78 of The Indian Registraiion 

Act of mrr 

1.— -Registration of documents in Books I and lY — as. i. p. 

(a.) When the value does not exceed Rupees 25 ... 0 8 0 

(5.) When the value exceeds Rupees 25 but does not exceed 

Rupees 50 ••• ••• ••• 0 12 0 

(e.) When the value exceeds Bnpees 50 but does not exceed 

Rupees 100 ••• ••• ••• ••• loo 

(d.) When the value exceeds Rupees 100 hut does not exceed 

Rupees 300 ,0. ••• ••• 18 0 

(s.) When the value exceeds Rupees 300 but does not exceed 

Rupees 600 ••• ••• ••• ••• ••• 8 0 0 

( /.) When the valueezoeeds Bnpees 600 but does not ezeeed 

Rupees 1,000 ••• ••• ••• ••• 8 0 0 

ig.) And for each additional Rupees 1,000 or part thereof up 

to Rupees 50,000 ••• ••• ••• ••• loo 

*New olaiiM, added, bj Act VII. of 1881^ see. 
t As ameadsd hy Act Yll. oi see. 6. 
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Ind far «Mh adffitioiud Bapeea 1,000 or part -timoof bs. a. r. 

oboTo Bapeeo <0,000 ••• ••• ••• 0 8 0 

(h.) For ibo Bci^tratioii of Power8M>l-Aitomej... ... 8 8 0 

{%.) When the mlae of an instrnment is expressed in ponnds 
iterlingi or ponnds onrrenoj, the valne of such money 
•hall be oalonlated in the onrrenoy of British India 
aooording to the following scale 
One pound sterling or ponnd onrrenoy is eqniralent to 10 Be. 

2. — B^^traiion of Wills and Authorities to adopt in Boole 111 — 

(a.) Opening a sealed cover and entering the contents in the 

Begister* Copying fee at the presoribed rate pins 2 0 0 

(b.) Will or anthority to adopt presented open ••• ••• 4 0 0 

3. — Begistradon of sealed covers in Book V— 

(a.) Deposit of a sealed cover purporting to contain a will 2 0 0 

(ft.) withdrawal of any such sealed cover ... 2 0 0 

4. — Ifearoh or inspection^ 

For the first yeari in the books of which searoh is made, for 

^ eaoh entry or doonment ••• ••• ••• loo 

For orory othor jour in the booln of vhioh the leoroh io 

oontinned, for enoh entry or doonment • ee* 0 4 0 

Provided that no fee for any one entry or doonment under 
this Article shall ezo^ the sum of Bnpees 5. 

Nof«.«-*Bver:;* applioation for the grant of a certified copy, 
exoeptatthe timeof the registrationof a doonment, 
shall be considered as an application for search. 

4i.*— General searoh for, or inspection of, any number of en- 
tries or doonments relating to one and the same property 
For the first year in the books of which searoh is made... 2 0 0 

For every other year in the books of which the search is 

continned ••• ... .•* 0 8 0 

Provided that no fee for any one search under this article 
shdl exceed the snm of Bnpees . 10. 

5. — 'Making or granting copies of reasons, entries or docn- 

ments for the bmiefit of any person or for transmission 
to any office— 

(a.) English.— 'Bveiy 100 words or portion of 100 words 0 2 0 

(ft.) Yernaonlar except Hindnstani, Persian and Oajirathi. 

— Bvery 100 words or portion of 100 words ... 0 1 0 

(e.) Hindnstani, Persian, Qnjirathi, for eveiy 100 

words or portion of 100 words ... ... ...030 

ifois.— Provided that, where a Muhammadan Clerk is avail 
able in a Begistrar's offioe, the charge for copies of 
Hindnstani and Persian doonments shall the same 
as is prescribed by clause (ft) of this Bole for Vema- 
onlar words other than Hindnstani, Persian and Gnii* 
rathi. 

6. — Attesting Powefa*of*Attomey— 

(u.) Special power ... ••• ••. ... ...080 

(M Oonenkl poww ••• 10 0 
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7. — Filing a tnuuUtion— **. A. r. 

An extra fee of ••• ••• ••• 1 0 0 

8. — Begiatration Registrar of Madras ander Section 30 (6>— 

Extra fee of ... ... ... ••• 10 0 0 

9. — Registration by a Mofasail Registrar under Section 30 (a) 

noless the document is registered in consequence of the 
Sab- Registrar being a party interested in the trans- 
action to which such document relates— 

Extra fee of ... ... ... ... ...3 0 0 

10. — Issue of Commission, or attendance at a prirate resi- 

dence, or jail. 

(a.) For every attendance under Section 31 at a private 
residence, for registration or acceptance of one or more 
documents executed by one and the same individual, 
travelling allowance shall be paid, with an extra fee of 10 0 0 

Where a document or documents executed by one and the 
same person is or are registered or accepted for regis- 
tration by an officer attending at a private residence, 
no farther fee shall be charged for the attestation 
under section 33 at the samo attendance of a Power-of- 
Attorney ezecnted by the person by whom the doon- 
meot Or doonmenta so registered or accepted was or 
were executed. 

(b,) Before the issue of a Commission, or before the Regis- 
tering Officer or Judge personally proceeds to any 
dwelling-house or Jail, to obtain evidence as to tho 
voluntary character of the execution of a Power-of- 
Attorney under Section 33, or for the examination of 
any person under Section 38, a fee shall be paid as 
follows on account of every person exempted from ap- 
pearance : — 

(1.) If the person be exempted on account of bodily in- 
firmity such as to make it impossible, without risk of 
life, to attend tho Registration Office, or becanse con- 
fined in jail ... ... ••• ... ... 5 0 0 

(J2./ If the person be exempted on acoonnt of sickness of 

any other kind, or as a person exempt by law from 
personal appearance in Court ... ... ... 10 0 0 

And, in addition, travelling allowance shall be paid to the 
Registering Officer, or Judge, or any person to whom 
the Commission is issued. 

Provided that, where two or more persons who ezeoute the 
same document reside together, only one Commission 
fee shall be charged so far as those persona are con- 
cerned. 

(c). If the services of a female are required, a farther fee of 5 0 0 

The Inspector General of Registration may, in his discre- 
tion, remit the fees under (o) and (e) when it appears 
to him that their exaction would be productive of hard- 
ship. 

II.^Memorandum under Sections 6^, 65, 66 and 67 — Each 

copy required ... ... ... ... ... 0 8 0 

II IOC 
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12.--*For the safe custody of any document which remains as. a. p. 
nnclaimed after registration or after registration is refused — 

For 15 days after the date on which the document is ready 

for delivery ••• ••• ••• ... 0 8 0 

For every 15 days or part thereof after the first 15 days 0 8 0 

Provided that the maximum fee under this clause shall not 

exceed ••• t4* ••• ••• 5 0 0 

The Inspeotor-Oeneral of registration may, in his discretiou, 
remit the fee when it appears to him that its exaction would be pro- 
ductive of injustice or hardship. 

II. -— When a duplicate or counterpart of a document may be presented 
for registration on the same day as the original document, the registration 
of such duplicate or counterpart shall be charged for at the rate prescribed 
for certified copies, unless the copying fee is higher than the ordinary fee. 

III. — ^In leases for periods not exceeding one year, the total rent pay- 
able for the whole term shall be the value. In other leases one year’s rental 
shall be the Value. In all oases the fine or premium, if any, shall be added 
to the value. 

IV. -*If the rent is payable in kind, the value shall be determined from 
the stamp, but if the lease bears no stamp, the value of the grains shall be 
calculated at the current rates. 

Y,.^The value in the case of all other documents in which no value 
is expressed, or in which it is not fully expressed, shall be the maximum 
amount which the stamp borue by the document shall suffice to cover, but 
if the value cannot be determined from the stamp the fee shall be 5 Rupees. 
In the case of releases, if the value cannot be determined from the stamp, 
the consideration expressed shall be deemed to be the value for the purposes 
of these rules, or if the consideration expressed is not capable of money- 
valuation, or is only nominal, the fee shall be 5 Rupees. 

VI. — The fees for serving summonses issued and for the remuneration 
of witnesses summoned under sees. S6 & 37 of the Indian Registration Act 
1877, shall beregnlated according to the scale prescribed for the Court of 
District Mupsiffs and in the ease of the District of Madras, for the Courts, 
of the Presidenoy Magistrates. The fees for processes issn^ by Registrars 
under sec. 75 shall be levied according to the scale in foiHse in the Principal 
Conrt of Original Civil Jnrisdiotion. 

VII. — Registrars shall be allowed travelling allowance at the rate of 
4 annas a mile for proceeding to, and returning from, any private resi- 
dence or jail ; and Sub-Registrars for similar journeys. 

(1) for ordinary journeys, at the rate of 2 annas a mile ; 

(2) when tbay travel by railway, to the allowance, prescribed in the 
Resolution of Government of India No. 387, of the 30th April 1877 ; and 

(3} when they travel, rapidly, otherwise than by rail or steamer, to 
their actual travelling expenses up to a maximum of 4 annas a mile. 

VIII. ‘-*In the event, however, of the Registering Officer being a 
Covenanted or Commissioned Officer, the travelling allowanoe shall be cal- 
culated at the rate of 8 Annas a mile. 

IX. — Any person deputed by a Registrar or Sub-Registrar to take an 
examination at a private residence shall be allowed travelling allowance at 
the rate of 2 Annas a mile. 
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ACT No. II. OF 1884. 

Pauxd on TNI 18t0 Januabt 1884. 

An Aet to g'm effect to certain unregiitered inetrumente of partition 
relating to immoveaUe propertg in the Madrae Freeideneg, and to 
remove doubts as to the titles conferred thereby. 


Whereas it is expedient to give effect to certain nnregistered in- 
stmments of partition relating to immoTeabla property in the Madras 
Presidency, and to remove donbts as to the titles conferred thereby ; 
It is hereby enacted as follows 

1. Notwithstanding anything contained in nny Act to the oon- 

... trary, instrnments of partition relating to im* 

•tra^DU of ^'litton to moveable property in the Madras Presidency, 

htTo mme fore* and effect which have been execnted before the pass- 
MregUtered ioetromeote. 

] ed, shall have the same force and effect as if they had been registered, 

I under the law in force at the time when they were.exeonted : — 
Provided that this Act shall not — 

(а) apply to any nnregistered instrnment of partition which 

has been superseded by an instrnment of partition duly 
registered, or 

(б) affect the title of a transferee for value in good faith of 
property, whether be has or has not had notice of an 
nnregistered instrument of partition relating to that pro* 
perty, or 

(e) affect any right establiabed by a final decree of a Court of 
of competent jnrisdiotion, 

2. When any person to whom any right has acerned on the 


CompeoBation to perion 
doprif^ of right owing to 


partition or any person claiming under that 
person has, by any snob transfer as is men* 


iranifer under Section 1 , tinned in Section one, Clanse (6), been depriv* 
CUnee (t.) j partition, he 

shall be entitled to recover compensation in damages from any sharer 


who has directly or indirectly cansed snob privation of right, or, if 
the sharer is dead, from his assets : 


Provided that snit be brought within three years after the date 
on which this Act comes into force or within three years from the 


date of the transfer, if the transfer is made after this Act comes into 
force. 
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REGISTRATION OF BIRTHS, DEATHS 
AND MARRIAGES. 


ACT No. VI. OF 1886. 

PA68XD OK THB 8tH MaRCH 1886. 

[Ai amended hy Act XIV of 1890.) 

An Act to provide for the voluntarj Begistration of certain Births and 
Beaihst for the establishment of Oeneral Registry Offices for heeping 
Registers of certain Births^ Deaths and Marriages^ and for certain 
other purposes, 

Whbbbas it is expedient to provide for the voluntary registration 
of births and deaths among certain classes of persons, for the more 
effeotnal registration of those births and deaths and of the marriages 
registered under Act 111 of 1872 or the Indian Christian Marriage Act, 
1872, and of certain marriages registered under the Parsi Marriage and 
Divorce Act, 1865, and for the establishment of general registry ofBces 
for keeping registers of those births, deaths and marriages. 

And whereas it is also expedient to provide for the anthentication 
and custody of oer ain existing registers made otherwise than in the 
performance of a doty specially enjoined by the law of the country in 
which the registers were kept, and to declare that copies of the entries 
in those registers shall be admissible in evidence ; 

It is hereby enacted as follows 


CHAPTEB I. 
Preliminary* 


Short iiilo and com- !• (1) This Act may be called the Births, 
manoemant. Deaths and Marriages Registration Act, 1886 ; 

and 

(2) It shall come into force on such day as the Governor-General 
in Council, by notification in the Gazette of Indky directs. 

(8)— [BepsaZed hy Act XII, of 1891.’] 


2. This Aot extends to the whole of British India, and applies 
also, within the dominions of Princes and Sta- 
Lo sxfcent tes in India in alliance with Her Majesty, to 

Britisli subjects in those dominions. 

3. In this Act, unless there is something 
“ repngpant in the subject or context, — 

sign” includes mark, when the person making the mark is unable 
to write bis name; 
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" preseribed” idmm praselibed by a role made by the Govaraor- 
Qeoeral in Conncil under this Act : and 

Registrar of Births and Deaths’’ meansa Bagistrar of Births and 
Deaths appointed nnder this Act; 

4. Nothing in this Act, or in any rale made nnder this Aoty shall 
affect any law heretofore or hereafter passed 
proriding for the registration of births and 
deaths within partioolar local areas. 

5. All powers conferred by this Act may 
be exercised from time to time as occasion re- 
qnires. 


Saring of local laws. 


Powers exerciseable from 
time to time. 


CHAPTSB II. 

Giniral Rioistbt Officis or Births Dbaths and Marbiaoxs. 


Establish ment of general 
registry offices and appoint* 
meot of Registrars-Qenaral. 


6. (1) Each Local Government — 


(а) shall establish a general registry o£Boe for keeping sneh certi- 
fied copies of registers of births and deaths registered under this Act, 
or marriages registered nnder Act 111 of 1872 {to provide a form of 
marriage in certain caaee) or the Indian Cbriatian Marriage Act, 1872, 
or, beyond the local limits of the ordinary original civil jurisdiction of 
the High Court of J adicatare at Bombay, under the Farsi Marriage and 
Divorce Act, 18d5, as may be sent to it nnder this Act, or nnder any 
of the three last mentioned Acts, as amended by this Aot ; and 

(б) may appoint to the charge of that office an officer, to be called 
the Registrar-General of Births, Deaths and Marriages, for the territo- 
ries ander its administration: 


(2] Provided that the Governor of Bombay in Connoil may, with 
the previous sauction of the Governor-Oeueral in Connoil establish two 
general registry offices and appoint two Registrars- General of Births, 
Deaths and Marriages for the territories nnder his administration; one 
of such general registry offices and of snob Begistrars-General being, 
established and appointed for Sindh and the other for the other terri- 
tories under the administration of the Governor of Bombay in Council. 

7. Each Registrar-General of Births, Deaths and Marriages shall 
Indexes to be kept at canse indexes of all the certified copies of re- 
general registry office. gisterB sent to his office under this Aot, or 
under Aot, 111 of 1872, the Indian Ohriatian Marriage Aot, 1872, or 
the Parsi Marriage and Divorce Act, 1865, as amended by this Act, to 
be made and kept in his office in the precribed form. 

8* Subject to the pftyment of the preseribed fees, the indexes so 
Indexes to be open to made shall be at all reasonable times open to 
latpectioo. inspection by any person applying te inapeefe 
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thaffli and eopiei of ontriei io the certified copies of the registere to 
which in dezea relate ahall be giren to all persona applying for them. 

9. A. copy of an entry given nnder the last foregoing section ehall 
OopiM of mtriMto be certified by the Registrar-General of Births, 

admlMibleiB eridoMo. Deaths, and Marriages, or by an officer antho- 
rioed in this behalf by the Looal Government, and ahall be admissible 
in evidence for the purpose of proving the birth, death or marriage to 
which the entry relates. 

10. Bach Registrar-General of Births, Deaths and Marriages ahall 
SniterinteiidsDoe of Rs- •»'«>“ • general superintendence over the 

gistnrs by Begistnr.Qo. Registrars of Births and Deaths in the terri- 
tories for which be is appointed. 

OHAPTBBIXl. 

RaaisiBATioH or Bibths and Dbaths. 

A,—Af)pUeaU(m of this Okaptsr. 

11. (1) The persons whose births and deaths shall, in the first ins- 
Ponons whoMbirths and tanoe, be registrable nnder this chapter are the 

doatbs ara logMtable. following namely:— 

(a) in British India, the members of every race, sect or tribe to 
which the Indian Snoession Act, 1865, applies, and in respect of which 
an order nnder section 332 of that Act is not for the time being in force, 
and all persons professing tbe Obristian religion ; 

(1) in the dominions of Princes and States in India in alliance with 
Her Majesty, British subjects being members of a like race, sect or tribe, 
or professing the Christian religion: 

(2) Bat the Looal Government, by notification in tbe official Gaaette, 
may, with the previons approval of the Governor-General in Gonncil, 
eztend*the operation of this chapter to any other class of persons either 
generally or in any looal area. 

B.—BegistnOion Estahtishmsnt. 

18. The Local Government may appoint, either by name or by 
Power for lioosl Gorarn- ▼><'tne of their office, SO many persons as it 
mont to applet Bogittrais thinks necessary to be Registrars of Births and 
for its tom oa Deaths for snoh local areas within the terri- 

tories nnder its administration as it may define and, if it sees fit, for any 
class of'persons within any part of those territories. 

13. The Governor-General in Gonncil may, by notification in the 

Power for OoTerBot-ae- ®®***** appoint, either by name or by 

nerel io Ooanoa to appoint virtue of their office, BO many persons as he 
bf^iitears for NatWe thinks necessary to be Registrars of Births and 
Deaths for sneh local arreas within the domi- 
nions of any Prinoe or State in India in alliance with Her Majesty as 
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be may define and, if be eees fit, for any claae of peraona ^itbin any 
part of those dotniniona. 

14. Every Regiatrar of Births and Deaths ahall be deemed to be 
BegUtrar to be deemed a poblio Servant within the meaning of the 
a pabUc eerreat. Indian Penal Code. 


15. (1) The local Government or the Governor-General in Conn> 
» . . ®y> •• “*y *>•> “»y enepend, remove or 

tnra. 0180118 $ aoj Begistrar of Birtha and Deaths. 

(2) A Registrar of Birtbaand Deaths may resign by notifying in 
writing to the Local Government or to the Governor-General in Conn* 
oil, as the case may be, his intention to do sO| and, on his resignation 
being accepted by the Local Government or the Governor- General in 
Councils he shall be deemed to have vacated his office. 


16. (1) Every Regiatrar of Births and Deaths shall have an office 
Office and attendance of in the local area, or within the part of the terri- 

Regiatrar. toriee or dominions, for whioh be is appointed. 

(2) Every Registrar of Births and Deatha to whom the Local Gov- 
ernment may direct his anb-aaotion to apply shall attend at hia office 
for the par|>oa6 of registering birtha and deaths on anoh days and at 
SQcfa hours as the Registrar-General of Births, Deaths, and Marriages 
may direct, and shall canse to be placed in some oonspionons place on 
or near the outer door of hia office hia name, with the addition of Re- 
gistrar of Births and Deaths fur the local area or class for whioh he is 
appointed, and the days and hours of bis attendance. 

17. (1) When any Registrar of Births and Deaths to whom the 
AbMDCfi of Hegiitrar or Local Government may direct this seotion to 

Tacancy ia his office. apply, not being a Registrar of Births and 

Deaths for a local area in the town of Galcntta, Madras or Bombay, ia 
absent, or when his office ia temporarily vacant, any person whom the 
Registrar- General of Births, .Deaths, and Marriages appoints in this be- 
half, or, in default of such appointment, the Judge of the District Conrt 
within the local limits of whose jnrisdiotion the Registrar’s office is 
sitoate, or sneh other officer as the Local Government appoints in this 
behalf, shall be the Registrar of Birtha and Deaths during such absence 
or nntil the local Goysrnment fills the vacancy. 

(2) When any such Registrar of Births and Deaths for a local area 
in the town of Calcntta, Madras or Bombay is absent, or when his office 
is temporarily vacant, any person whom the Registrar-General of Births, 
Deaths and Marriages appoints in this behalf shall be the Registrar of 
Births and Deaths during such absence or nntil the Local Government 
fills the vacancy. 

(3) The Registrar-General of Births, Deaths, and Marriages shall 
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report to the Loeel Govemmeiit oil appointments made by bim under 
ibis section. 

18* Ibe Local Government eball supply every Registrar of Birtbs 
Rsgiitsr books to bo sup- Deaths with a sufficient nnmber of Regis- 
plied and preservation of ter books of births and of Register books of 
reoords to be provided for. unit gjjjji make suitable provision for 

the preservation of the records oooneoted with the registration of 
births and deaths. 

0.— Ifode of Begiitration. 

19* Bvery Registrar of Births and Deaths, on receipt of notice of 
Dotj of Begistrar to re- ® *^»*^*^h Or death within the local area or among 
gister births and deaths of the class for which ha is appointed, shall, if 
which Dotioo is given. notice is given within the prescribed time 

and in the prescribed mode by a person anthorised by this Act to give 
the notice, forthwith make an entry of the birth or death in the proper 
register book : 

Provided that~ 


(a) if be has reason to believe the notice to be in any respect 
false, he may refuse to register the birth or death until be receives an 
order from the Judge of the District Court directing him to make the 
entry and presorioiug the manner in which the entry is to be made ; 
and 

(5) he shall not enter in the register the name of any person as 
father of an illegitimate child, unless at the request of the mother and 
of the person acknowledging himself to be the father of the child. 

Persons antborised to 20- Any of the following persons may 

give notioe of birth. give notice of a birth, namely 

(a) the father or mother of the child ; 

(5) any person present at the birth ; 

(c) any person ocoapying, at the time of the birth, any part of 
the bonae wherein the child was born and having knowledge of the 
child having been born in the house ; 

(d) any medical practitioner in attendance after the birth and 
having personal knowledge of the birth having oeenrred ; 

(e) any person having charge of the child. 

Parsons aothorised to ^he following persons may 

give notioe of death. give Dotioe of a death, namely 

(a) any relative of the deceased having knowledge of any of the 
particnlars required to be registered concerning the death ; 

(6) any person present at the death ; 

(c) any person ooonpying, at the time of the death, any part of 
the house wherein the death ooonrred and having knowledge of the 
deceased having died in the house ; 
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(d) any persoa io stiendaoce daring the last illness of the de* 
ceased ; 

(«) any person who has seen the body of the deoeased after death. 
22* (0 When an entry of a birth or death has been made by 
«» a # w * 1 . j Registrar of Births and Deaths under 

Entry of birth or death ® i at 

x> be signed by person section 19, the person giving notice of toe 

giving notice. birth Or death most sign the entry in the re- 

gister in the presence of the Registrar. 

(2) Until the entry has been so signed, the birth or death shall 
not be deemed to be registered nnder this Act. 

(3) When the birth of an illegitimate child is registered, and the 
Imotherand the person acknowledging himself to be the father of the 
child jointly request that that person may be registered as the father, 
the mother and that person must both sign the entry in the register 
in the presence of the Registrar. 

23* The Registrar of Births and Deaths shall, on application 

■ Gmnt of ccrtifioMo of ”“' 1 ° ““ “>e time of registerii.R any birth ov 
ml ration of birth or death by the person giving notice of the birth 
or death, and on payment by him of the pres- 
cribed fee, give to the applicant a certificate in the prescribed form, 
signed by the Registrar, of having registered the birth or death. 

24* (1) Every Registrar of Births and Deaths in British India 
shall send to the Registrar-General of Births, 
Deaths, and ^Marriages for the territories with- 
in which the local urea or class for which be is 
appointed is situate or resides, at the pres- 
cribed intervals, a true copy certified by him, 
in the prescribed form, of all the entries of births and deaths in tbe 
register book kept by him since the last of those intervals : 

Provided that in the case of Registrars of Births and Deaths who 
are clergymen of the Chnrches of England, Rome, and Scotland, the 
Registrar may, if so directed by his ecclesiastical superior, send the 
certified copies in the first instance to that superior, who shall send 
them to the proper Registrar-General of Births, Deaths, and Marriages. 

In this sab -section "Church of England" and "Church of Scotland” 
mean the Church of England and the Church of Scotland as by law 
established respectively ; and "Church of Rome" means the Church* 
which regards the Pope of Rome as its spiritual head. 

(2) The provisions of sub-section (1) shall apply to every Re- 
gistrar of Births and Deaths in the dominions of any Prince or State 
in India in alliance with Her Majtrsty, with this modification that tbe 
certified copies referred to in that sob-section shall be sent to such 
oae of the Registrare-General of Births, Deaths and Marriages as the 

H 107 


Duty of Ilosiatrars bh io 
POTMiinjj: cenirmtl copiem of 
in res'istor books 
I’j UegisKar-Gcncral. 
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Oorflnior>O 0 ii«mI in Oonnioil, by notification in the Gazette of India, 
appoints in this behalf. 

85. (1) Every Begiatrar of Births and Deaths shall, on payment 
SauehM and ooides of prescribed fees, at all'reasonable times, 

oBtciw in Mgtotw iMoka allow searches to be made in the register books 
kept by him, and give a copy of any entry in the same. 

(2) Every copy of an entry in a registrar book given nndor this 
section shall be certified by the Registrar of Births and Deaths, and 
ahall be admissible in evidence for the purpose of proving the birth 
or death to which the entry relates. 

86> Notwithstanding anything in section 19, the Governor-Gene- 

Bso^aionsl prorWon j® Council may make rules authorizing 
for regiitntioD of oortoia Begistrars of Briths and Deaths^ on conditiona 
birthi and doathi. circumstanoeB to be apeoified in the 

rnleBi to register births and deaths ooonrring outside the local areas or 
classes for which they are appointed. 

De^Penalty for False Information^ 

27* In any person wilfully makes, or causes to be made, for the 
Peniltj for wilfally giv- purpose of being inserted in any register of 
ing faUw information. births Or deathsp any false statement in connec- 
tion with any nctice of a birth or death under this Act, he shall be 
punished with imprisonment for a term which may extend to three 
years, or with finoy or with both. 

E.^ Correction of Errorse 

28* (I) If ifc Is proved to the satisfaction of a Registrar of Births 
Gorreotion of entry in Deaths that any entry of a birth or death 

register ofbirths or deaths, in any register kept by him under this Act is 
erroneous in form or substance, he may, subject to such rules as may 
be made by the Governor-General in council with respect to the con- 
ditions and circumstances on and in which errors may be corrected, 
correct the error by entry in the margin, without any alteration of the 
original entry, and ahall sign the marginal entry and add thereto the 
date of the correction. 

^ (2) If a certified copy of the entry has already been sent to the 
Registrar-General of Births, Deaths and Marriages, the Registrar of 
Births and Deaths shall make and send a separate certified copy of the 
original erroneons entry and of the marginal correction therein made. 

OHABTXB XV. 

Axbnoxbst or Mabxiaob Acts. 

Aaaitte of OMT Metioo 1872 (to 

•ftw Motio. IS, lot in of ftronde a form of mamage in eertmn eatet) the 

following seotion shtll he inserted namelj • 
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" ISA. The fiegistrar ehell eead to the Itegistnr«G}eiieril of 
TrumiiMiim oTowtifiad Births, Deathsend Marriages for the torriteri- 
cppiM of Mtiie* in mir- es within which his district is situate, nt snob 
IhoB^iKt^GMie^ intervals aa the GoTemor*General in Connoily 
ttu. OmiIw and MarriagM. frQQ ^ time, directs, a troe oopj osrtifi* 
ed by him, in snoh form aa the QoTernor*General in Oonncil, from time 
to time, preeoribes, of all entries made by him in the_said marriage* 
oertificate book sines the last of snoh intervals.” 


Amendment of the Indi- 
an Christian Marriage Act, 
1878. 


30. In the Indian Christian Marriage 
Act 1872, the following amendments shall be 
made namely : — 

(a) at the end of section 3, the words " *Registrar.General of Births, 
Deaths and Marriages’ means a Registrar>6eneral of Births, Deaths and 
Marriages appointed nnder the Births, Deaths and Marriages Begistra* 
tion Act, 1886,” shall be added ; 

{b) for the words “ Secretary to the Local Government,” whether 
they oocnr, and’for the words ” Secretary to a Local Government” in 
section 79, the words ”ltegistrar.General of Births, Deaths and Marri- 
ages” shall be snbstitnted ; 

(e) for the words ‘*at snoh places as the Lcoal Government directs’^ 
in section 62 the words ”io the office of the Begistrar-General of Births, 
Deaths and Marriages for the territories of the Local-Government by 
which the person who keeps the register book was licensed” shall be 
snbstitnted ; and 

(d) in section 81, after the words Registrar-General of Births, 
Deaths and Marriages” the words in England” shall be added. 

31. After section 8 of the Parsi Marriage 
and Divorce Act, 1865, the following section 
shall be inserted, namely 


Addition of new section 
after eection 8 of the Parsi 
Marriage and Di?oroe Act, 

1866. 

**8A. Every Begiatrary except the Registrar appointed by the 

TraDiminion of certified Chief Jostice of tbe High Court of Jndioatnre 
copiee of certihcate in mar- 
ries® regfister to Kegietrar- 
General of Birthsy Deaths 
and Marriagee. 


at Bombay, shall, at sach intervals as tbe Gh>- 
vernor-Qeneral in Oonncil from time to time 
directs, send to the Begistrar-Oeneralof Births, 
Deaths and Marriages for the territories administered by tbe Loosl Gov- 
ernment by which he was appointed a true copy certified by him, in 
anch form as the Governor-General, from time to lime, preaeribea, of 
all certificates entered by him in the said register of marriages siaco 
the last of sach intervals. 
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OHAPTBB V. 

SpBCIAI FbOTISIOMS A8 to CKBTAIN BXlSTUtO Bkoistess. 

32. If any person in British India, or in the dominions of any 
FsrminioD to penona Prinoe of State in India in alliance with Her 
fiarlng onatody of certain Majesty, as for the time being the custody of 

ia one year to Eegistrar- register or record of birth, baptism, Ham- 

General. ieg, dedication, death or burial of any persona 

of the olaases referred to in sectioa 11, aub-aection (1), or of any re- 
gister or record of marriage of any persons of the classes to which Act 
III of 1872 or the Indian Christian Marriage Act, 1872, or the Farsi 
Marriage and Divorce ‘Act, 1865, applies, and if snch register or record 
has been made otherwise than in performance of a duty specially en- 
joined by the law of the oonntry in which the register or record was 
kept, he may, ^^at any time before the firsi: day of April, 1891,^’* send 
the register or record to the office of the Registrar-General of Births, 
Deaths and Marriages for the territories within which he resides, or, if 
he resides within the dominions of any snch Prince or State as afore- 
said, to snob one of the Registrars-General as aforesaid, as the Govern- 
or-General in Council, by notification in the Gazette of India, directs in 
this behalf. 

33« (1) Tiie Governor-General in Council may appoint so many 

Appointw.DtofCou.mi8- Commissioners 

Bioners to examino regis« for ezaminiog the registers or records sent to 
the Registrar-General of Births, Deaths and 
Marriages under the last foregoing section. 

(2) The Commissioners so appointed shall bold office for snch 
period as the Governor-General in Council, by the order of appointment, 
or any subsequent order, directs. 

34. (1) The Commissioners appointed nnder the last foregoing 

^ ^ . . section shall inquire into the state, custody and 

Duties of CommisBionoPB. , . m ^ 

authenticity of every such register or record 

as may be sent to the Registrar-General of Births, Deaths and Mar- 
riages under section 32 ; 

and shall deliver to the Registrar-General a descriptive list or des- 
criptive lists of all such registers or records, or portions of registers or 
records, as they fined to be accurate and faithful. 

(2} The list or lists shall ooutain the prescribed particulars and re- 
fer to the registers or records, or to the portions of the registers or re- 
cords, in the prescribed manner. 

(3) The Commissioners shall also certify in writing, upon some 
pari of every separate book or volume containing any snch register or 
record, or portion of a register or record, as is referred to in any list 


Added br Aci XYX of 
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or lists msdo bj the Ootnniimoiiers, thsi it is one of tb# registers or 
recordsi or portions of registers or reoords» referred to in the enid list 
or lists. 

35. (1) Babjeci to the payment of the preseribed fees* thedesorip* 
o tive list or lists of registers or reoordsi or por- 

Searcnes of ItfiU prepared . . ® ^ 

by CommiMioDen and tions of registers or rooords, deuyered by the 
‘ ccrtiaed copies of Commissioners to the Registrar*- General of 
Births, Deaths and Marriages shall be» at all 
reasonable times, open to inspection by any person applying to inspeot 
it or them, and copies of entries in those registers or records shall be 
given to all persons applying for them. 

(2) A copy of an entry given under this section shall be certified 
by the Registrar-General of Births, Deaths and Marriages, or by an 
officer or person authorized in this behalf by the Local Government^ 
and shall be admissible in evidence for the purpose of proving the birth, 
baptism, naming, dedication, death, burial or marriage to which the 
entry relates. 

35 A. (1) The Governor-General in Connoil, if he thinks fit, may, 

Constitution of addition- notification in the Ganette of India, appoint 
ui cornniiasionin for purpofl' luore commissioDS than one for the purposes of 
es of this Chupier. Chapter, each such commission consisting 

of 80 many and such members as he may, by a like notification, nomi* 
iiate thereto by name or by office, and having its fnnotioDS restricted to 
;the disposal, under this Act and rules thereunder, of the registers or 
registers or records sent under section 32 to snoh Registrar- General or 
Registrars-General as the Governer-General in Gooncil may, by a noti- 
fication, specify in this behalf. 

*^(2) If more commissions than one are appointed in exercise of 
[the power conferred by sub-section (1), then references in this Act to 
^he Commissioners shall be construed as references’ to the membere 
Jconstiluliug a commission so appointed.'’^ 

CHAPTSB VI. 

Roles. 

Power for Governor- 36. In addition tO BDy Oth.r pOWer tO 

General io Council to mako make mleSgimpliedly or expressly conferred by 
this Act, the Governor - General in Council 
may make rules— 

(a) to fix the fees payable noder this Act ; 

(b) to prescribe the forma required for the purposes of this Act ; 

(c) to prescribe the time within which, and the mode in which, 
persona antborized under this Act to give notice of a birth or death to 
a Registrar of Births and Deaths mast give the notice ; 


* Added by Act XVI of 1890, sec. *. 
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(4) to pTMoribe the ngisten to be kept udUie form ud maimer 
in whioh Begistnn of BirUu and deathe are to regiator birtha a«d 
deaths nnder this Ao^ and tiie intenraU at whioh they are to send to 
the Registrar-General of Birtha, and Deaths and Marriages tree copies 
of the entries of births and deaths in the registers kept by them ; 

(e) to prescribe the partionlars whioh the desoriptive list or lists to 
be prepared by the Commisrioners appointed nnder Chapter V are to 
oontain, and the manner in which they are to refer to the registers or 
records, or portions of registers or records, to whioh they relate ; 

(/) to prescribe the enstody in which those registers or records, 
are to be kept ; ahd 

(p) generally to carry ont the pnrposes of this Act. 

87. (1) The GoTemor*General in Oonnoil shall, before making 
PMoedan for mles nnder this Act, pnbliah a draft of the pro- 

aad peUioitioo of mlos. posed rnles in snob manner as may, in his opi* 

nion, be snfBoient for the information of persons likely to be affooted 
thereby. 

(2) There shall be published with the draft a notice apeoifying a 
date at or after which the draft will be taken into consideration. 

(8) The Go remor*General in Connoil shall receive and consider 
any objection or suggestion which may be made by any person with 
respect to the draft before the date so specified. 

(4) Every mle made nnder this Act shall be pnblisbed in the 
OttttUe of India, and the pnblioation in the Gazette of India of a mle 
purporting to be made nnder this Act shall be conolnsive evidence that 
it hM been dnly made. 
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ACT No. XXI. OF I860. 


Freimble. 


Fabsed on the 21flT Mat I860. 

An Ad far the BegiitraHan of Literary^ ScienH/Uf and Ohariiahle 8oe%d{oi» 
Whereas it is espedient that proTiston should bo made for im- 
proTiDg the legal oondition of societies esta” 
blished for the promotion of literatore» aoiencey 
or the fine arts, or for the diffasion of nsefnl knowledge, or for ohari« 
table pnrpMes ; It is enacted as follows 

1. Any seven or more persona assooiated for any literarji sotenti-* 
SoeietiM feraed by me- fi®, or chariteble purpose, or for any sooh pnr- 
iooietion pose B8 is described in section 20 of this Act, 
may« by sabscribing their names to a memo* 
sndnm of association, and filing the same with the Registrar of Joint- 
Stock Companies,* form themselves into a society nnder this Act. 


iCamoiaadom of u tTHt t- 2- The memorandum of association shall 
contain the following things (that is to say),— • 

the name of the soceity ; 

the objects of the soceity; 

the names, addresses, and occnpations of the governors, oonncil, di- 
rectors, committee, or other governing body to whom, by the mles of 
the soceity, the management of its affiairs is entmsted. A copy of the 
rales and regulations of the soceity, certified to be a correct copy by 
not less than three of the members of the governing body, shall be filed 
with the memorandum of association. 

3- Upon such memorandum and certified copy being filed, the re* 
Begistmtioo. gistrar shall certify nnder his hand that the 

soceity is registered under this Act There shall 
paid to the registrar for every such registration a fee of fifty mpees, 
or such smaller fee as the Governor-General of India in Council may 
ifrom time to time direct ; and all fees so paid shall be aocounted for to 
iGovernment 

4* Once in every year, on or before the fourteenth day succeed- 
Annaai list of mtnagiog ing the day on which, according to the rules 
idj to bo Sled. society, the annual general meetiog of 

he society is held, or, if the rules do not provide for an annual general 
^eeiing, in the month of January, a list shall be filed with the Regis* 
rar of Joint-stock Companies of the names, addresses, and ooonpationa 
if thegovernors, oonncil, directors, committee, or other governing body 
^hen entrusted with the management of the affiairs of the soceity. 

•^CoiUin words reforriog to Act XIX. of 1857, which wore roposM by Act XVI. 
of 1874, bsTS boso omitted. See now Act VI. of 188t» eoc. E5S. 
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[Secs. 5-9. 


5« The propertjf moTeaUe and iianioveable, belonging to a so* 
Property of sooeity bow oiety registered under this Act^ if not vestdCl 
in trustees, shall be deemed to be vested, for 
the time being, in the governing body of snob society, and in all pro- 
ceedings, civil and criminal, may be described as the property of the 
governing body of snob society by their proper title. 


6» Every society registered under this Act may sue or be sued in 
Suits by snd sgainst sch the name of the president, chairman, or prin- 
<^ties. cipal secretary, or trnstees, as shall be deter- 

mined by the rules and regulations of the society, and, in default of 
such determination, in the name of snob person as shall be"' appointed 
by the governing body for the occasion : Provided that it shalKbe com- 
petent for any person having a claim or demand against the socie^ to 
sue the president or chairman, or principal secretary or the trnsteeF 
thereof, if on application to the governing body some other officer or 
person be not nominated to be the defendant. 

?• No suit or proceeding in any Civil Court shall abate or discon- 

Suita not to abate tinne by reason of the person by or against 

whom such snit or proceedings shall have been 
bronght or continned dying or ceasing to fill the character in the namo 
whereof he shall have sued or been sued, but the same suit or proceed- 
ing shall be contioned in the namo of or against the successor of 
such person. 

8. If a judgment shall be recovered against the person or officer 
Bnforcomont of judg- named on behalf of the society, snch judgment 
nent agaiott aooeity. shall not be put in force against the property, 

moveable or immoveable, or against the body of such person or officer, 
but against the property of the society. 

The application for exeontion ehall set forth the judgment, Iho fact 
of the party against whom it shall have been recovered having sued or 
having been aned, as the case may be, on behalf of the society only, and 
shall require to have the judgment enforced against the property of 
the sooeity. 

9* Whenever by any bye-law duly made in accordance with the/ 
Reoovsry of pooaltj ao- rules and regulations of the society, or, if the/ 
croiag under bye.law. roles do not provide for the making of bye-, 
laws, by any bye-law made at a general meeting of the members of the 
society convened for the purpose (for the making of which the concur- 
rent votes of three fifthe of the members present at snch meeting shal} 
be necessary), and peconiary penalty is imposed for the breach of any 
role or bye-law of the society, each penalty, when accrued, may be re- 
covered in any Court having jariadiotioo where the defendant shall 
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* 

reside, or the society shall be situate, as the goTeraiog body thereof 
•hall deem expedient. 

10* Any member who may be in arrear of a snbaoription which, 
Henben liable to be aned according to the roles of the society, be if 
M itrangere. boood to pay, or who shall possess himself of 

or detain any property of the society in a manner or for a time contrary 
to such rales, or shall injore or destroy any property of the society, may 
be sued for snch arrear or for the damage accrning from snch detention, 
iojnry, or destrnotion of property in the manner hereinbefore provided. 

Bat if the defendant shall be sncoessfnl in any suit or other pro* 

Ewiwery by inceeMfol c««<J'”8r brought against him at the inatauoe ol 
defendant of ooete adjudg- the society, and shall be adjudged to recover 
bis oosts, he may elect to proceed to recover 
the same from the officer ia whose name the 
suit shall be brought, or from the society, and in the latter case shall 
have process against the property of the said society in the manner 
above described. 

11« Any member of the society who shall steal, pnrioin, or em« 

Mernbam guilty offences *>ezsle any money or other property, or wil- 
pspiehabie as itmogere. fuHy and malicionsly destroy or injore any 
property of each society, or shall forge any deed, bond, secnrity for 
money, receipt, or other instrument whereby the fands of the society 
may be exposed to loss, shall be sabject to the same prosecation, and, 
if convicted, shall be liable to be punished in like manner as any per- 
son not a member would be subject and liable to in respect of the like 
offence. 

12. Whenever it shall appear to the governing body of any society 

Bocietie. enabled to "giatered under this Act, which has been es- 
ah(»r, extend, or abridge tablished for any particular purpose or pnrpo- 
their parposes. jg advisable to alter, extend, or 

abridge such purpose to or for other parposes 
within the meaning of this Act, or to amalgamate such society either 
wholly or partially with any other society, such governing body may 
submit the proposition to the members of the society in a written or 
printed report, and may convene a special meeting for the coosider* 
ation thereof according to the regulations of the society ; 

but no such proposition shall be carried into effect nnless snob re- 
port shall have been delivered or sent by post to every member of the 
society ten days previous to the special meeting convened by the gov- 
erning body for the consideration thereof, nor unless snch proposition 
Bball have been agreed to by the votes of three-fiftbs of the member- 
11 108 
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deliirered io person or by proxy, and conBrined by the votes of three 
fifths of the members present at a second special meeting convened by 
the governing body at an interval of one month after the former meet- 
ing. 


13* Any number not less than three-fifths of the members of any 

Provirion for di«olotion determine that it shall be disaolv- 

of societies and ad juBimenti ed, and thereupon it shall be dissolved forth- 
of their alters. ynith^ or at the time then agreed upon, and all 

necessary steps shall be taken for the disposal 
and settlement of the property of the society, its claims and liabilities, 
according to the rules of the said society applicable thereto, if any^ 
and, if not, then as the governing body shall find expedient, provided 
that, in the event of any dispute arising among the said governing 
body or the members of the society, the adjustment of its affairs shall 
be referred to the principal Court of original civil jurisdiction of the 
district in which the chief building of the society is situate ; and the 
Gonrt shall make such order in the matter as it shall deem requisite : 


Asuetit required. 


Provided that no society shall be dissolved unless three- fifths of 
the members shall have expressed a wish for 
such dissolution by their votes delivered jn 
person, or by proxy, at a general meeting convened for the purpose: 

Provided that, whenever the Government is a member of, or a con- 
tributor to, or otherwise interested io, any 
Oovorament consent. . . • j. j 3 ..i • * t t • 

society registered under this Act, such society 

shall not be dissolved witliout the consent of Goverument. 


14- If upon the dissolution of any society registered under this 
Upon a diMolution no Act there shall remain, after the satisfaction 
member to receive profit. of all its debts and liabilities, and property 
whatsoever, the same shall not be paid to or 
distribnted among the members of the said society or any of them, bat 
shall be given to some other society, to be determined by the votes of 
not less than three-fifths of the members present personally or by 
ClatiPe not to apply to proxy at the time of the dissolution, or, in 
joint-atock Companies. default thereof, by Buch Court as aforesaid : 
Provided, however, that this clause shall not apply to any society which 
shall have been founded or established by the contributioas of share 
holders in the nature of a Joint-stock Company. 


15. For the purposes of this Act, a member of a society shall be 
a person who, having been admitted therein 
em r e ne . according to the rules and regulations there- 

of, shall have paid a subscription, or shall have signed the roll or list 
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of membrirs thereof, and shall not have resigned in aooordanoe with 
each rales and regulations ; bat in all proceed- 
DisqaaliSed members. Under this Act no person shall be entitled 

to vote or be coanted as a member whose sabscriptiou at the time shall 
have been in arrear for a period exceeding three months. 

16* The governing body of the society shall be the governors, 

^ council, directors, committee, trustees, or other 

Ooveroing bodv defined. , j £ 

^ * body to whom by the rules end regulations of 

the society the management of its affairs is entrusted. 

17* Any company or society established for a literary, scienti&c, 
llagirtrationof Bocieties. charitable purpose, and registered under 
formed before Act. Act XLIII. of 1850,* or any such society 

lestablisbed and constituted previously to the passing of this Act, but 
plot registered under the said Act XLllI. of 1850,* may at any time 
[hereafter be registered as a society under this Act ; subject to the pro- 
viso that no such company or society shall be 
Assents required. registered under this Act unless an assent to its 

being so registered has been given by three fifths of the members 
esent personally, or bv proxy, at some general meeting convened 
|ior that purpose by the governing body. 

In the case of a company or society registered under Act XLIII, 
of 1850,* the directors shall be deemed to be such governing body. 

In the case of a society not so registered, if no such body shall have 
been constituted on the establishment of the society, it shall be compe- 
tent fur the members thereof, upon due notice, to create for itself a 
governing body to act for the society thenceforth. 

18* In order to any such society as is mentioned in the last pre- 

e, , . ^ ceding section obtaining registry under this 

Rnrb to file mft- ” , ® i i 

moranduni Ac., with Ue- Act, it shall bo sufiicicnt that the governing 

Ki.r.ar of Joint sLock-Com- body file with the Registrar of Joint-stock 

Companiest a memorandum showing the name 

of the society, the objects of the society, and the names, addresses, and 

occupations of the governing body, together with a copy of the rules 

and regulations of the society certified as provided in section 2, and a 

copy of the report of the proceedings of the general meeting at which 

the registration was resolved on. 

19. Any person may inspect all documents filed with the registrar 
under this Act on payment of a fee of one rupeo 
for each inspection ; and any person may re- 


loipcction of doeaments. 


• Repealed by Act X. of 1806. sec. 210. 

t Certain words reforrinfr to Act XIX. of 1867, which were repealed by Act XVI. of 
1874, hare been omitted. See now Act VI. of 1882, sec, 256. 
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goire a copy or extract of aay dooament, or any part of any doonment, 

Oerfciaed oopiei. certified by the registrar, on payment of 

two annaa for every hundred words of snch 
oopy or extract ; and snch certified copy shall be prima-facie evidence 
of the matters therein contained in all legal proceedings whatever. 

80. The following societies may be registered under this Act : 

Toahat looiAtiesAot ap- charitable societies^ the military orphan funds 
or societies established at the several presiden- 
cies of India, societies established for the promotion of science, liter* 
atnre, or the fine arts, for instrnction, the diffusion of useful knowledge, 
the foundation or maintenance of libraries or reading-rooms for general 
use among the members or open to the public, or public museums and 
gallaries of paintings and other works of art, collections of natural his- 
tory, mechanical and philosophical inventions, instruments, orj^designs. 
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INDIAN COMPANIES ACT. 


ACT No. VI. OF 1882. 


Pa 861 d on thb 24th Fbbsuabt 1882. 


(A$ amended up to date,) 

An Act for the ineorporaiient regulation^ andvoinding^up of Trading 
Companies and other Assoeiations.* 

Whibbas it ia expedient to amend the law relating to the inoor* 
Preamble. poration, regnlation, and winding«ap of Trad* 

ing Companies and other Associations; Itia hereby enacted as follows 


Short title. 


Commaoooment. 


Pbkliminabt. 

1. This Act may be cited as ''The Indian 
Companies Act, 1882 ; 

It shall come into force on the first day of May 1882 ; and the time 
at which it comes into force is hereinafter re- 
ferred to as the commencement of this Act. 

2. On and from the commencement of this Act, the Indian Com* 
Kepoai of Aot X. of panies Act, 1866, shall be repealed. Bat snob 
repeal shall not affect. 

(a) the incorporation of any Company registered under the said 
Act or any Act thereby repealed ; 

(h) any right or privilege acquired, or liability incurred, under the 
said Aot or any Act thereby repealed ; 

(c) table 6 in the schedule annexed to Aot No. XIX. of 1857, t or 
any part thereof, so far as the same applies to any Company existing 
at the time of the commencement of this Act. 


And all references to the said Indian Companies Aot, 1866, in Acts 
:r Regulations passed before the commencement of this Act, shall be 
^wad as if made to this Aot ; and all rules made, fees directed, resolu- 
jions passed, and other things duly done under the same Act, shall be 
leemed to be respectively made, directed, passed, and done under this 
let ; and all Companies under the same Act shall be deemed to be 
vompanies under this Act. 


3. In this Aot, unless there be some- 
thing repugnant in the subject or contest, 

' Insurance-Company” means a Company that carries on the busi- 
ness of insurance either solely or in common 
with any other business or businesses ; 


1 nierpreUtion- clanee. 


' loBarance-Comptoy 


* This Act IB, to a groat exteat^ a re*6nactment of Act X. of 1868^ which was trass* 
rrtbed ehieSy from SS and 26 Vic., o. 89. 

t Repealed by Act X. of 1866, sec. 219, and Seh.^lll. 
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<< Court” means the principal Civil Conrt of original jarisdiction 
« Court ” ^ district, and inclades the High Court in 

’ the exercise of its ordinarj original civil juris- 

diction ; 

“ District Court” means the principal Civil Court of original juris- 

^ ... diction in a district, but does not include the 

District Court.” tr* i . . .t . 

High Court in the exercise of its ordinary 

original civil jurisdiction. 

4. No Company, Association, or Partnership consisting of more 

Prohibition of partner- persons, shall be formed for the pnr- 

■hips exceeding certain pose of carrying on the business of banking, 
number. unless it is registered as a Company under this 

Act, or is formed in pursuance of an Act of Parliament, or some other 
Act of the Governor-General in Council, or by Royal Charter or Let- 
ters Patent ; and no Company, Association, or Partnership consisting 
of more than twenty persons shall be formed for the purpose of carrying 
on any other business that has for its object the acquisition of gain by 
the Company, Association, or Partnership, or by the individnal mem- 
bers thereof, nnless it is registered as a Company under this Act, or 
is formed in pnrsnance of some other Act, or of Letters Patent. 


Note. 

In 1870 a fund was formed by a number of persons over 20 in num- 
ber, the object being according to the prospectus and rules to provide for 
the widows, ohildorn, and other relatives of the subscribers. The ma- 
nagement was vested in a Board of Directors elected by the subscribers 
from amongst their own number. Subscriptions at fixed rates according 
to tables wore paid by the subsicribers to secure the provision of pensions 
for their widows, children, and -relatives. The monies so subscribed were 
invested in Governmeut 4 per cent, securities, and in the course of manage- 
ment a large reserve fund was accumulated and so invested, the interest 
annually payable in respect of which amounted in the year 1888 to upwards 
of Bs. 64,000, but there was nothing to show that such reserve was larger 
than sound principles of management required. The rules provided for 
abatements of subscriptions according to a graduated scale, which might be 
granted or withheld from year to year by the Directors according to tboir 
opinion as to the condition of the fund. A subscriber to the fund was under 
no objection to continne his subscription, but might stop it at pleasure, sub- 
ieot in certain contingencies to forfeiture of the benefit of past payments, 
xines were also provided for unpunctnality in payments of subscriptions. 
It was contended that the subscribers formed an association which required 
registration under section 4 of the Indian Companies Act, inasmuch as they 
carried on business having for its object the acquisition of gain by the as- 
Booiation, or the individual members thereof, as the subsoribers must bo 
taken to ootitemplate the ordinary consequences of their acts and the for- 
feitures, fines, and large and increasing reserve fund constituted “ gain.” 
SemhU that these did not constitute gain. But held that whether they did 
or not, no business was carried on having for its object the acquisition of 
gala by the assooiation or the individual members thereof. Tlie snbscribers 
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to tba (General Family Pension Fnnd are not a oompanyi assooiaiioni or part- 
nership, formed for the pnrpose of carrying on bnsiness that has for its 
object the ncqaisition of gain by the company, association, or partnership, or 
by the indiviJual members thereof, within the meaning of section 4 of the 
Indian Companies Act. Where the substantial purpose of an association 
is not to carry on a bnsiness for gain, the fact that gain, may aoorne- 
incidentally or may arise from merely subsidiary proyisions, does not make 
registration necessary. — 1. L. R., 17 Cal. 786. 

5. This Act is divided into nine PartSi 
Division of Act. relating to the following subject matters 

The first Part— to the constitution and incorporation of Companies 
fand Associations under this Act ; 

The second Part — to the distribution of the capital and liability 
of members of Companies and Association under this Act ; 

The third Part — to the management and administration of Com- 
: panics and Associations under this Act ; 

The fourth Part — to the winding-up of Companies and Assooia- 
^tiona nnder this Act ; 

The fifth Part — to the registration-office ; 

The sixth Fart — to the application of this Act to Companies re- 
^giatered under Act No. XIX. of 1857* (for the incorporation and re- 
^gulation of Joint Stock Companies and other Associationsj either with or 
^without limited liability of the members thereof) ^ and Act No. VIL of 

‘ {to enable Joint Stock Banking Companies to be formed on the prin- 

'■ of limited liabilitg), or either of them y 

The seventh Part — to Companies authorized to register nnder this 

Act ; 

The eighth Part — to the application of this Act nnregistered Com- 
panies ; 

The ninth Part — to raiscellanooiis provisions. 

PART 1. 

(.'ONSTITCTION AND INCORPORATION OP COMPANIES AND ASSOCIATIONS 
UNDER THIS ACT. 

Memorandum of Association. 

6. Any seven or more persona associated for any lawful purpose 
Modo of forming Com- may, by subscribing their names to a memoran- 
dam of association and otherwise complying 
with the requisitions of this Act in respect of registratioDi form an in- 
corporated Company with or without limited liability. 

Explanation.— Foreigners are persons within the meaning of this 
section, although the whole or any part of the bnsiness of the pro- 
po»g>d Company is intended to be transacted out of British India. 


• Repealed by Act X. of 1866, nee, 219, and Sch. III. Table B, however, remains In 
force.— See s. 8, cl, c, supra. 

t Repealed by Act X. of 1866, sec. 219, and Scb. III. 
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7. The liftbility of tnomben of a Compony formed nader this 
Mode of limiiiBgliebilit/ Aot msy^ sooordis|^ to the memorandom of ss* 

«f memben. sooiation,be limited either to the amoniit,if any, 

unpaid on the ehares reepectiTely held by them, or to enoh amount as 
the members may respeotively undertake by the memorandum of as- 
soeiation to contribute to the asaeta of the Company in the event of 
its being wound up. 

Where a Company is formed as a Limited Company, the liability 
Dlreetonwith nnUmited of the directors or managers of each Company, 
or of the managing director, may, if so provid- 
ed by the memorandnm of association, be unlimited. 

8. Where a Company is formed on the principle of having the 
Momtmmdnm of m ir"- liability of its members limited to the amount 

aUon of • Oonpany limited unpaid on their shares, hereinafter referred to 
by shexea ^ ^ Company limited by shares, the memoran- 

dam of association shall contain the following things (that is to say):— 

(а) the name of the proposed Company with the addition of the 
word “ limited” as the last word in snob name ; 

(б) the part of British India in which the registered office of the 
Company is proposed to be situate ; 

(e) the objects ;or which the proposed Company is to be established ; 
(d) a declaration that the liability of the members is limited ; 

(«) the amount of capital with which the Company proposes to be 
registered divided into shares of a certain fixed amount ; 

Subject to the following regulations 
( /) that no snbsoriber shall take less than one share ; 

(y) that each subscriber of the memorandnm of association shall 
write opposite to his name the number of shares he takes. 

9. Where a Company is formed on the principle of having the li- 
Uemonndam of sgsoei- ability of its members limited to such amount 

ation of a Company limit- os the members respectively undertake to con- 
ed by guarantee. tribute to the assets of the Company in the 

event of the same being wound up (hereinafter referred to as a Com- 
pany limited by guarantee), the memorandum of association shall con- 
tain the following things (that is to say) 

(a) the name of the proposed Company, with the addition of the 
word " limited” as the last word in such name ; 

(h) the part of British India in which the registered office of the 
Company is proposed to be sitnate; 

(o) the objects for which the proposed Company is to be established ; 
(d) a declaration that each member undertakes to contribute to 
the assets of the Company, in the event of the same being wound up 
during the time that be is a member, or within one year afterwards. 
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for payment of the debts and liabilities of the Company oontraoted be* 
fore the time at which be ceases to be a member, and of the costs, 
charges, and expenses of winding-np the Company, and for the ad* 
jnstment of the rights of the contribntories amongst themselves, snob 
amount as may be required, not exceeding a specified amount. 

lO* Where a Company is formed on the principle of having no 
Memor»ndam of astocia* limit placed ou the liability of its members 
iuMi of an unliinitod (hereinafter referred to as an unlimited Com* 
^***"^‘ pany), the memorandam of association shall 

contain the following things (that is to say) ^ 

(а) the name of the proposed Company ; 

(б) the part of British India in which the registered oflSce of the 
Company is proposed to be situate; 

{c) the objects for which the proposed Company is to be esta- 
blished. 

11. The memorandum of association shall be signed by each subs- 
Sigutare and effect of criber iu the preeenoe of, and be attested by, 
nemorandnm ^of .atsocia- one witness at the least. It shall, when regie* 
tered, bind tbe Company and the members 
thereof to the same extent as if each member had snbscribed bis name 
; thereto, and there were in the memorandam contained, on the part of 
^ himself, his heirs, executors, and administrators, a contract to observe 
all the conditions of such memorandam snbject to the provisions of this 
. Act. 


12. Any Company limited by shares may so far modify the condi- 
Power of c«»rtnin Com- contained in its memorandam of assopia- 


^pKtiit*s to alter memoran* 
iluai of association. 


tion, if authorized to do so by its regulations 
as originally framed, or as altered by special re- 
solution in manner hereinafter mentioned, as to increase its capital, by 
, he issue of new shares of such amoaut as it thinks expedient, or to 
jcoDsolidate and divide capital into shares of larger amount than its 
|6xisiing shares, or to Cjuvert its paid-np shares into stock ; but, save 
|as aforesaid, and save as hereinafter provided, no alteration shall be 
nade by any Company in the conditions contained in its inemorau* 
dum of association. ^ 


Reduction of Capital and Sharesm 

13* Any Company limited by shares may, by special resolution^ 
^ Power to CompaBj tore- SO far modify the conditioDB contained in its 
jAaoe capiul. memorandam of association, if authoriaed so to 

Ido by its regulations as originally framed, or aa altered by apecial re* 
f solution, as to rednce its capital ; but no such resolutiou for reduoiDg 
ihe capital of any Company shall come into operation until an order of 
II 109 
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the Conrt is registered by the Registrar of joint*atock Companies, as 
is hereinafter mentioned. 

E^plancAicn Z— The word*' capital” inolndes paid*np capital. 

Explanation XT.— The power to reduce capital conferred by this 
section inolndes a power to cancel any lost capital, or any capital un- 
represented by available assets, or to pay o£E any capital which may 
be in excess of the wants of the Company ; and paid-up capital may 
be reduced either with or without extiugnishing or reducing the 
liability (if any) remaining on the shares of the Company ; and, to the 
extent to which snoh liability in not extinguished or reduced, it shall be 
deemed to be preserved, notwithstanding anything hereinafter con- 
tained. 


14. The Company shall, after the date of the passing of any ape- 


Company to add ** and 
radaoed*' to ita name for a 
limited period. 


cial resolution for reducing its capital, add to 
ita name, until such date as the Court may fix, 
the words **and reduced,” as the last words in 


ita^name, and those words shall, until such date, be deemed to be part 
of the name of the Company. 


15. A Company which has passed a special resolution for reducing 

Co«p.»y to Bpplr tothe ““y “PP^y ‘J® Co“rt by petition 

Ooort for an order oonfirm- for an order confirming the reduction, and, on 
log redaction. hearing of the petition, the Conrt, if satis- 

fied that, with respect to every creditor of the Company who, under the 
provisions of this Act, is entitled to object to the reduction, either his 
consent to the reduction has been obtained, or bis debt or claim hBe|' 
been discharged or has determined, or has been secured as hereinafter!, 
provided, may make an order confirming the redaction on such terms and 
snbjeob to such conditions as it deems fit. 

When the reduction does not involve either the diminution of any 
liability in respect of unpaid capital, or the payment to any shareholder 
of any paid-np capital, the creditors of the Company shall not, unless 
the Court otherwise directs, be entitled to object, or required to consent, 
to the reduction ; and it shall not be necessary, before the presentation 
of any petition under this section, to add, and the Court may, if it thinks 
fit so to do, dispense with the addition of, the words *‘aud reduced,” as 
mentioned in section fourteen. 


In any case that the Court thinks fit so to do, it may require the 
Company to publish, in auoh manner as the Court thinks fit, the reasons 
for the reduction or such other information regarding the same as the 
Court may think expedient with a view to give proper information to 
the public in relation to such rcduotioPi and) if the Court thinks fit, 
ibe cause which led thereto. 
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16* Where a Compaoy proposes to redaoe its capital, every ore- 
« ^ X ditor of the Company who, at the date fixed 

Todnction, and list of by the Court, 18 entitled to any debt or claim 
obj^Dff orediton to be which, if that date were the commencement 
eetc y ourt. windiog-np of the Company, would be 

admissible in proof against the Company, shall be entitled to object to 
the proposed rednction, and to be entered in the list of creditors who 
are so entitled to object. 

The Court shall settle a list of such creditors, and for that purpose 
shall asoertain as far as possible, without requiring an application from 
any creditor, the names of such creditors and the nature and amount 
of their debts claimsi and may publish notices fixing a certain day or 
days within .#^,0 creditors of the Company who are not entered on 
the list are . > claim to be so entered, or to be excluded from the right 
of objecting to the proposed reduction : 

Provided that, when the reduction does not involve either the di- 
minuti j of any liability in respect of unpaid capital, or the payment 
to any shareholder of any paid-up capital, the creditors of the Company 
s/ U not, unlesa the Court otherwise directs, be entitled to object, or 
rel|^ H to consent, to the reduction. 

X/. Where a creditor whose name is entered on the list of oredi- 

Court »»y dfspon.. with ^ discharged 

consent of creditor on se- or determined, does not consent to the proposed 
debt^ forhis reduction, the Court may (if it thinks fit) dis- 

pense with such consent on the Company seonr- 
Bg the payment of the debt or claim of snob creditor by setting apart 
€nd appropriating, in such manner as the Court may direct, a sum of 
such amount as is hereinafter mentioned (that is to say) : — 

(а) If the fall amount of the debt or claim of the creditor is admit- 
ted by the Company, or, though not admitted, is such as the Company 
are willing to set apart and appropriate, then the full amount of the 
debt or claim shall be set apart and appropriated. 

( б ) If the full amount of the debt or claim of the creditor is not 
admitted by the Company, and is not each as the Company are willing 
to set apart and app ropriate, or if the amount is contingent or noi as- 
certained, then the Court may, if it thinks fit, inquire into and adjudi- 
cate upon the validity of such debt or claim, and the amount for which 
the Company may be liable in respect thereof, in the same manner aa 
if the Company were being wound up by the Court ; and the amount 
fixed by the Court on such inquiry and adjudication shall be set apart 
and appropriated. 

Order and minote to be 
registered. 


18 . The Registrar of joint-stock Com- 
panies, upon the production to him of an order 
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of tho Oonrfc confirming tiie rednetion of the capital of a Company, and 
ihodelirery to him of a copy of the order and of amtnnte (approyedby 
the Coart), ahowing, with respect to the capital of the Compaoy as alter* 
ed by the order, the amoant of snob capital^ the number of shares in 
which it is to be divided, and the amoant of each share, and the 
amoant (if any) at the date of the registration of the minute proposed 
to be deemed to have been paid np on each share, shall register the 
order and minate ; and, on the registration, the special resolution con- 
firmed by the order so registered shall take effect. 

Notice of sooh registration shall be pnblished in snob manner as 
the Coart may direct. 

The Registrar shall certify under bis hand the registration of the 
order and minate, and his certificate shall be oonclusive evidence that 
all the requisitions of this Act, with respect to the redaction of capital 
have been complied with, and that the capital of the Company is such, 
as is stated in the minnte. 

19* The minute, when registered, shall be deemed to be snbstr 

Minnte to form part of corresponding part of the memo- 

memorandnm of aaaooia- randnm of association of the Company, and 
shall be of the same validity, and subject to the 
same alterations, as if it had been originally contained in the memo- 
randum of association j and subject as in this Act mentioned, no mem- 
ber of the Company, whether past or present, shall be liable in respect 
of any share to any call or contribntion exceeding in amount the differ- 
enoo (if any) between the amoant which has been paid on soeb share, 
and the amount of the share as fixed by the minnte. 

20* If any creditor who is entitled in respect of any debt or claim 
Baying of rights of ore- object to the reduction of the capital of a 
ditors who are ignorant of Company under this Act is, in conseqnence of 
proceedings. ignorance of the proceedings taken with, 

a view to snob redaction, or of their nature and effect with respect t^K 
his claim, not entered on the list of creditors, and after such redaction 
the Company is nnable, within the meaning of this Act, to pay to the 
creditor the amount of such debt or claim, every person who was a 
member of the Company at the date of the registration of the order and 
minate relating to the redaction of its oapital shall be liable to oontri- 
bate for the payment of sach debt or claim an amoant not exceeding 
the amoant whioh he would have been liable to contribate if the Com- 
pany had commenced to be wound np on the day prior to such registry 
lion ; 

and on the Company being wound ap, the Court, on the applioa- 
tion of snob creditor, and on proof that he was ignorant of the proceed- 
ings taken with a view to the redootion, or of their nature and effect 



with respeot to hU oltim, nay, if ft thinka fit, laftU a of raoMeoB- 
tribntories accordingly, aad enfoxoe oaUaandotdnmoa tin ccBtribor 
tories settled on each list in the same manner in all reapeota aa if 
were ordinary contribntoriea in a winding-np. 

Nothing in this aection shall affect the rights of the oontribntoriaa 
of the Company among themselves. 

21. A minnte, whan registered, shall be embodied in every eopy 


Be^fltered minute to be 
embodied in memorandum 
of aasociation. 


of the memorandamof Essooiation iasoed after 
its registration ; andy if any Company makes 
default in complying with the provisions of this 


section, it shall inonr a penalty not exceeding ten rnpeea for eaoh oopjr 


in respect of which snoh defaalt is made ; and every director and ma« 


nager of the Company who knowingly and wilfolly aothorisea or per* 
mits Bach defaalt shall iocar the like penalty. 


22. It any director, manager, or oflScer of the Company wilfully 
PenKlty on oonoealinenc conceals the name of any creditor of the Com- 
of name of creditor. pan j who is entitled to object to the proposed 

redaction, or wilfally misrepresents the natnre or amonnt of the debt 
or claim of any creditor of the Company, or if any director or manager 
of the Company abets, within the meaning of the Indian Penal Code, 
any such concealment or misrepresentation aa aforesaid, every anoh 
director, manager, or officer shall be pnnisbed with imprisonment for a 
term which may extend to one year, or with -fine, or with both.' 


23. Any Company limited by shares may so far modify the oob- 
Power to reduce capital ditions oontaioed in its memoran£.:m of aaaooia- 

b.* oanoeliatioa of nnisaued tioD, if authorised SO to do by its regulations as 
originally framed or aa altered by apeoial reso- 
lution, as to redooe its capital by oanoelling any shares which, at the 
date of passing snch resolution, have not been taken or agreed to be 
taken by any persons ; and the provisions as to redaction of capital 
contained in the other aectiooa of this Actaball not apply to any redno- 
tioD pnrsnanoe of this section. 

Sulhdivtaion of Shares. 

24. Any Company limited by shares may, by apeoial reaolotion, 

ShaiTM nay be diwd«ki modify the oonditionc, contoined in it. 

into shares o f ami ler memorandom of aaaooiation, if author iied ao to 
do by its regnlationa aa originally framed *r aa 
altered by special resolntion, as, by sub-division of its existing shares 
or any of them, to divide its capital, or any part thereof, into aharea of 
smaller amonnt than ia fixed by its memorandum of aasociation. 

Provided that, in the anb-division of the existing shares, the pro- 
portion between the amount which » paid and the amonnt (if snyjwhioh 
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if nnpkid on Moh flisre of rodnoed amonnt shall be the same as it waa 
ia (be oaw of the existing share or shares from which (he share of re* 
dnoed amonnt is derived. 

25« 7he statement of (he number and amonnt of the shares into 

SiMdel re«daUon. to be Company is divided, 

•mbodied in memoniidam contained in every copy of the memorandom 
of iBBodatioa. association issned after the passing of any 

snoh special reBoIation» shall be in accordance with each resolation ; and 
any Company which makes default in complying with the provisions of 
this section shall inonr a penalty not exceeding twenty rupees for each 
copy in respect of whioh such default is made ; and every director and 
manager of the Company who knowingly or wilfully authorizes or per- 
mits such default shall incur the like penalty. 

AsBociationt not for Profits 

26* Where any association which might be formed under this 
1 ^ot as a limited Company proves to the Local 

assobiations formed for Government that it 18 formed for the pnrpose 
purposes not of gain. promoting commerce, art, science, charity, 

or any other usefnl object, and that it is the intention of snch associa- 
tion to apply the profits, if any, or other income of the association, in 
promoting its objects, and to prohibit the payment of any dividend to 
its membersy the Local Government may, by iioense under the hand of 
one of its Secretaries, direct suoh association to be registered with limit- 
ed liability, without the addition of the word ^'limited” to its name ; 
and such association may be registered accordingly, and upon registra- 
tion shall enjoy all the previleges and be subject to the obligations by 
this Act imposed on limited Companies ; with the exceptions that none 
of the provisions of this Act that require a limited Company to use the 
word ‘^limited” as any part of its name, or to publish its name, or to 
send a list of its members, direotors, or managers to the Begistrar, shall 
apply to an assooiation so register^. 

The license by the Local Government may be granted upon snoh 
conditions and subject to snoh regulations as the Local Government 
thinks fit to impose ; and snch conditions and regulations shall be bind- 
ing on the association, and may, at the option of the Local Government 
be inserted in the memorandum and articles of association, or in both 
or one of snoh doonmente. 

Calls upon Shares. 

27. Nothing herein contained shall be deemed to prevent 'any 
Oompaoy mty have tome Company under this Act, if authorized by its 
and regulations as oripnally framed or as altered 
by special resolution^ from doing any one or 
more of the following things, namely 





(а) makiog arraogements on the issne of ahares for a ^ifferanoe 

between the holders of snoh shares in the amonnt of calls to be paid^ 
and in the time of payment of snoh calls ; . 

(б) accepting from any member of the Company who assents there* 
tto the whole or a part of the amonnt remaining unpaid on any share 
lor shares held by him, either in discharge of the amonnt of a call pay- 
able in respect of any other share or shares held by him or without 
any call having been made ; 

(c) paying dividend in proportion to the amonnt paid np on each 
share in cases where a larger amonnt is paid np on some shares than on 


others. 


28. Every share in any Company shall be deemed and taken to 
■ Wanner in which sharei have been issued and to be held subject to the 
I are to be issaed and held. payment of the whole amount thereof in cash, 

; unless the same has been otherwise determined by a contract duly made 
I in writing, and filed with the Registrar of Joint-atook Companies at 
; or before the issne of such shares. 


irotas. 


One Parshotnmdas Bhaidas served the Nawab of Beyla Spinning and 
Weaving Company, Limited, as a broker, by getting, ahares subscribed for, 
collecting money from snbsoribers, and indnoing people to take shares. There 
was no express agreement to pay him in cash, but there was a tacit nnder- 
standing that he should get the usual broker’s oommission. He was given 
two shaft M as remat ration for his servioes. At the time he accepted the 
shares, the account of his commission as broker had not been settled, and 
no demand had been made by him for payment of any specified sam. When 
the Company was wound np under the orders of the Court, the Liquidators 
placed his name on list A of the contributories for the value of the two shares 
He applied to have his name removed from the list. Held, rejecting his 
application, that his name was rightly put on the list of contributories. 
The fact that the shares were given him as remuneration for his services 
could not be pleaded as a payment of the calls on shares, as no definite sum 
had been found due when the shares were aocepted by him. Where the 
circumstances relied on would, in an action for money due on the shares, 
be evidenoe only in support of a plea of accord and satisfaction, it would 
not be a good defence of ** a payment in cash ” within the meaning of 8eo< 
tion 28 of the Indian Companies Act (71 oi 1882.) But otherwise, if thecir- 
onmstanoes would support a plea of payment.— I. L. B., 16 Bom. 161. 

See I. L. B., 11 Al. 349, noted under sec. 6 of the General Glauses 
Act (I of 1868.) 

Transfer of Sharers. 


29. A Company shall, on the application of the transferor of 


Transfer may be regis- 
tered at request of trans- 
feror. 


any share or interest in the Companyi enter 
in its register of members the name of the 
transferee of snoh share or interest in the same 


manner, and subject to the same oonditions as if the application for such 
entry were made by the tranaferee. 
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Shof^^warranti to Beater. 


30* In the ease of a Company limited by shares, the Company, 
W*r«Dt of limited sheree «athoriaed SO to do by its regalations as origi- 
fnily peid np mey be iesn- Hally framed or as altered by special resolo tion ; 
ed in neme of bearer. subject to the provisioDS of such regola- 

tioDS, mayt with respect to any share which is folly paid op, or with 
respect to stock, issoe nnder their common seal a warrant (hearinafter 
referred to as a share-warrant) stating that the bearer thereof is entitled 
to the shares or stock therein specified, and may provide, by con poos or 


Oonponi. 


otherwise, for the payment of the future divi* 
dends on such shares or stock. 


3l« A share-warrant shall entitle the bearer thereof to the shares 

.k ^ or stock specified therein ; and such shares or 

Bffeotof shars wamut. ^ 

stock may be transferred by the delivery of the 
share-warrant. 

38- The bearer of a share- warrant shall, subject to the regulations 
Ee-regiitration of bea>-er Company, be entitled, on surrendering 

o* * warrant in tho such warrant for oancellation, to have his name 
entered as a member in the register of mem- 
bers ; and the Company shall be responsible for any loss inonrred by 
any person by reason of the Company entering in its register of mem- 
bers the name of any bearer of a share-warrant in respect of the shares 
or stock specified therein without the sbare^warrant being surrendered 
snd cancelled. 


83# The bearer of a share-warrant may, if the regulations of the 
‘ Company so provide, be deemed to be a mem- 

pan^ny^mSs thabmu^^ bof of the Company within the meaning of this 
ihmre-warrant a mam- j^.ot, either to the full extent or for such pur- 
poses as may be prescribed by the regulations: 

Provided that the bearer of a share-warrant sball not be qualified 
in respect of the shares or stock specified in snob warrant for being a 
director or manager of the Company in oases where snob a qualification 
is prescribed by the regalations of the Company. 

34. On the iasno of a share-warrant in respect of any share or 
BotriM in ragiftw whm >k>ck, the Company shall strike out of its re- 
•baia-wsmat iitasd. gister of meml^rs the name of the member 

then entered therein as holding snob share or stock, as if he had ceased 
to be a member, and shall enter in the register the following *par- 
tionlart 

(a) the fact of the isane of the warrant ; 

(b a atatement of the ehares er stock inclnded in the warrant, dis- 
tingnisbing each share by its number ; 

(e) the date of the iwae of the warrant. 
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^5* There shall be obarj^ed on every share^warrant a stamp^nty 

Sumn 00 oWinmiiti. “ »n>oant equal to three times the amonnt 
of the advalorem stamp-dot; which would be 
|ofaargeable on an instrnmeat transferring the shares or stock specified 
in the warrant if the consideration for the transfer were the nominal 
f nine of snoh shares or stock. 

If a share- warrant is issued without being duly stamped, the Corn- 
Penalty for iitaina share- pan; issning the same, and also every person 
warrant not duly siainpad. when it is issued, is the man- 

aging director or secretary or other principal officer of the Company, 
shall forfeit the snm of five hundred rupees. 

Change of Name* 

36* Any Company under this Act, with the sanction of a special 
Power of Oompanies to resolution of the Company passed in manner 
•change name. hereinafter mentioned, and with the approval 

of the Local Government testified in, writing nnder the hand of one of 
|ihe Secretaries to such Government, may change its name; and, npon 
each change being made, the Registrar shall enter the new name on the 
Register in the place of the former name, and shall issne a certificate of 
acorporation altered to meet the cironmstances of the case ; but no 
bnch alteration of name shall affect any rights or obligations of the 

I Company, or render defective any legal proceedings instituted or to be 
institnted by or against the Company ; and any legal proceedings may 
be continued or commenced against the Company by its new name that 
might have been continned or commenced against the Company by its 
rmer name. 

Explanation. — The issne of the certificate of incorporation is neoes* 
'try to complete the change of name. 

Articles of Association. 

37* The memorandum of association may, in the case of a Com- 
BdgoiatioDB to be pres. limited by shares, and shall in the case of 

orib^ by articles of asso- s Company limited by guarantee or unlimited, 
be accompanied, when registered, by articles 
of association signed by the subscribers to the memorandam of associa- 
tion, and prescribing snob regnlations for the Company as the snbsori— 
bers to the memorandam of association deem expedient. 

The articles shall be expressed in separate paragraphs, numbered 
oonsecntively. They may adopt all or any of the provisions contained 
in the table mark^ A in the first schedule hereto. They ^all, in the 
case of a Company, whether limited by gnarantee or nnlimited, that 
I a capital divided into shares, state the amonot of oaptial with which 
||Company proposes lobe registered, and in the case of a Company,. 
' limit^ by gnarantee or anlimited^ that has not a capital divid- 

^ ^ ^ II 110 / 



978 


INDIAN COMPANIES ACT. 


[SftCB. 88.40* 


ed into sfaareSj state the nninber of members with which the Company 
proposes to be registered, for the purpose of enabling the Registrar to 
determine the fees payable on registration. 

In a Company limited by gnarantee or unlimited, and having a 
capital divided into shares, each subscriber shall take one share at the 
least, and shall write opposite to his name in the memorandum of as- 
sociation the number of shares he takes. 

38- Id the case of a Company limited by shares, if the memorandum 

Applloatioo of table A. “SM'ation is not Mcompanied by article. 

of association, or, in so far as the articles do 
not exclude or modify the regulations contained in the table marked A 
in the Brat schednle hereto, the last- mentioned regulations shall, so far 
as the same are applicable, be deemed to be the regulations of the Com* 
pany, in the same manner and to the same extent as if they had been 
inserted in articles of association, and the articles had been dnly regis- 
tered. 


39* The articles of aasooiation shall be printed, and shall by sign- 
SiKoatare and of ed by each snbscriber in the presence of, and 
be attested by, one witness at the least. 


ariioiei of auociation. 


When registered, they shall bind the Company and the members 
thereof to the same extent as if each member had snbsoribed his name; 
thereto, and as if snob articles contained a contract on the part of him- 
self, his heirs, execntors, and administrators, to conform to all the regu- 
lations oontained in snob articles subject to the provisions of this Act* 
All mouies payable by any member to the Company in pursuanoe 
of the oouditioDS and regulations of the Company, or any of such oon- 
ditioDS or regulatiousi sl^U be deemed to be a debt due from such mem- 
ber to the Company. 

General Provuians, 


40. The memorandum of assooiation, and the articles of associa- 
of memo- delivered to the Registrar 

rMidom of Miodfitioo end of Joiot-stock Companies hereinafter mention- 
•rtldei^ofeiMioci^ion with shall retain and register the same. It 

feee m a • . require evidence as to whe- 

ther the several snbsoribers to a memorandum of association so deliver- 
ed are competent to odd tract. 

There shall be paid to the Registrar by a Company having a oapi>- 
tal divided into shares, in respeot of the several matters mentioned in 
the table marked B in the first scbednle hereto, the several fees tbereiii 
specified, or snob smaller fees as the Governor-Oeneral in Connoil may 
from time to time direct, and by a Company not having a capital divi- 
ded into shares, in respeot of the several matters mentioned in the table 
SBarked G in tbe first sobednle heretojtbe several fees therein specifis'* 
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or raob mailer fees as the Goveroor-General in Coancil may from time 
to time direct. 

All fees paid to the said Registrar in pnrsaanoe of this Act shall 
be aoconnted for to Government. 


41* Upon the registration of the meraorandom of association^ and 

KSMtorngirtration. “wooiation in oaaea where 

articles of association are required by this Act 
or by the desire of the parties to be registered, the Registrar shall cer- 
tify under his hand that the Oompany is incorporated, and in the ease 
of a limited Oompany that the Company is limited : the subscribers of 
the memorandum pf association, together with such other persons as 
may from time to time become members of the Company, shall there- 
upon be a body corporate by the name contained in the merriorandam 
of assocutioD, capable forthwith or exercising all the fnnctiunsof an in., 
oorporated Company, and having perpetual succession and a common 
seal, but with such liability on the part of the members to oontribata 
to the assets df the Company, in the event of the same being wound np, 
as is hereinafter mentioned. 

A certificate of the incorporation of any Company given *by the 
Begiatrar shall be conclnsire evidence that all the requisitions of this 
in respect of registration have been complied with. 


Rote. 

k plaint was Sled in which the plaintiff was described as J , Manager 
the X Company, (limited) and in the body of the plaint sevoral allusious 
V - e made to the ** plaintiff ^company/’ and the claim made in the plaint 
was a claim made on behalf of the Company. It was not suggested that the 
X Company was a Company authorised to sue or be sued in the name of an 
officer or trustee, nor was it shown that it was registered as a corporation 
under sec. 41 of the Indian Companies Act ; — Held, that the suit was badly 
framed and that it should be dismissed.-^ I. L. K., 12 Cal. 41. 


42> A copy of the memorandum of association, having annexed 
CopiM Of menoraodam th® articles of association, if any, shall 


and Aitiolas to be given to 
mem here. 


be forwarded to every member, at his request, 
on payment of snob sum, not exceeding one 
rupee, as may be p. ssoribed by the Company for each cop)y ; and if any 
Company makes default in forwarding a copy of the inernoraudutn of 
association and articles of association, if any, to a member in pnrsuauce 
of this section, the Company so making default shall for each such 
offence iuonr a penalty not exceeding twenty rnpees. 

43- No Company shall be registered under a name identical with 

FroUbHion .gaioit id«n- » “baisticg CompaDy is already 

tity of names in Compa- registered, or so nearly resembling the same 
as to be calcnlated to deceive, except in a case 
Iwbera such subsisting Company is in the coarse of being dissolved, and 
Iteatifies its consent in such manner us the Registrar requires. 
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If any Oompanyf throngh inadvertence or otierwise, is, without 
aooh consent as aforesaid, registered by a name identical with thatjby 
which a sabsisting Company is registered, or so n^rly resembling the 
same as to be calcnlated to deceive, each first-mentibned Company may, 
with the sanction of the Registrar, change its name ; and upon such 
change being made, the Registrar shall enter the new name on the re- 
gister in the place of the former name, and shall issne a certificate of 
incorporation altered Jio meet the circamstances of the case ; bat no 
snch alteration of name shall affect any rights or obligations*! the 
Company, or render defeotive any legal proceedings institntedjor to be 
instituted by or against the Company) jsffd proceedings may| 

be continued or commenced agornst the Company, \by its new name 
that might have been continued or commenced agaiK^Bt the Company 
by its former name. I 

— i 
PART n. 1 

DlSTBlBUTlON Of CAPITAL AND LIABILITY Of MxMBBBS OF OoMPANlEB AND 

Associations under this Act. 'u 

Diitribution of Co.'pitaU > 

44, The shares or other interest of any member in a CompS^y 
Nature of intereet in binder this Act shall be moveable propertyj^ 

Company. capable of being transferred in manner provid- 

ed by the regulations of the Company, and shall not be of the natnre 
of real estate or immoveable property ; and eaoh share shall, in the 
case of a Company having a capital divided into shares, be distingnish- 
ed by its appropriate namber. 

45. The subscribers of the memorandum of assooiatiou of any 

Company under this Act shall be deemed to 
Duflnuion of member. have agreed to become members of the Com- 
pany whose memorandum they have snbsoribed, and upon the registra- 
tion of the Company shall be entered as members on the register of 
members hereinafter mentioned; and every other person who baa agreed 
with a Company under this Act to become a member of such Goropany, 
and whose name is entered on the register of members, shall be deemed 
to be a member of the Company. 

Notes. 

When a person signs a duplicate of the memorandum of association 
after the registration of the original memorandum he does not thereby be- 
come a subscriber within the meaning of seotion 45 of the Indian Compa- 
nies Act VI of 1882. Such signature, however, is equivalent to a proposal 
to the eompan j to take shares, and if snob a proposal is accepted, the person 
signing is a person who has agreed with the Company to beMme a member, 
within the terms of seotion 45, and is liable to calls if entered on the re- 
gister.'—!. L. R., 14 Bom. 196. 
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Shares taken as qaalifioation for a directorship of a eompanjr need not 
be taken from the company. It is enough if they are taken in open market 
or from a friend within a reasonable time after acceptance of the offloe. 
They need not be shares for which the qualifying director has paid. A after 
the Bombay Electrical Company bad been registered signed a duplicate 
memorandam of association for fire shares. Hesabsequently acted as direo* 
tor of the company, being qualified to act as such by procuring from a mem* 
ber of the company fire folly paid op shares. The shares for which ha 
eubscribed were nerer allotted io him, nor was he registered as holder of 
them. The company went into liquidation, ffeld, that A was not liable in 
respect of the fire shares for which he snbsoribed. A person signing a 
duplicate memorandum of association is not bound as one who has signed 
the original memorandum, although such duplicate is signed after the 
•company has been register^. Such a signature cannot be binding, because 
it does not amount to a signing of the memorandam itself and does not 
satisfy the requirements of section 45 of the Indian Companies* Aot VI of 
1882. It does not create the positire agreement which the law has made the 
n^essary consequence of the signature of the real memorandam before re- 
gistration. It only amounts to a proposal to take shares. But in the present 
case there had been no acceptance by the company of the proposal. There 
had been no allotment and no placing on the register. Aooeptanoe could not 
be legally inferred from the circumstances of the case. A’s liability was 
only inchoate and never became complete. The company while it was 
vent never accepted A*8 offer to become a shareholder, and after ft went 
into liquidation it was too late. — 13 Bom. 1. 

The defendant, in February, 1886, signed duplicates of the documents 
subsequently registered as the memorandam and articles of association of 
i/Oe plaintiff company in December of the same year. By the documents 
^hich ho sitrned, he “agreed** to take the number of shares (teu) set opposite 
his name. He never cancelled that agreement. Ten shares were subsequently 
allotted to him ; but the defendant did nothing amounting to an aooeptanoe 
of this allntrnent, and on the IDth April, 1888, definitely oanoel led bis previ* 
ons agreement to take shares. Hfld^ that the defendant had never become 
a shareholder of the company. Whatever the signing by the defendant of 
the documents in February, 1886, amounted to— whether to a contract, or 
to a mere proposal — the defendant in signing them addressed, not the com* 
“^ny, which was not then in existence, but the promoters. If a contract, 
le company was not then in existence, and could not, therefore, ratify it: 
a proposal, it was not a proposal to the company, or an ag^nt for the 
company, and the company could not, therefore, accept it. Section 23, oL 
(a), and section 27, (e),of the Specific Relief Act I of 1877 do not apply 
to contracts to take s.iares ; and only embody the English law as to oases 
where a company has taken the benefit of a contract, but refuses to cany 
It into effect. — 13 Bom. 415. 

Upon the settlement of the list of contributories to the assets of a 
Company in course of liquidation under the Indian Companies Aot, one of 
the persons named in the list denied that be had agreed to become a mem- 
ber of the Company or was liable as a contributory. The District Court 
Mmitted as evidence on behalf of the official liquidator, a press copy of a 
letter addressed to the objector, for the purpose of proving that a notice of 
allotment of sba^s was duly commuoicated. No notice to the objector to 
produce toe original letter appeared on the record ; but at the hearing of 
we appeal, it was alleged by the official liquidator and denied by the ob- 
jector, that such notice had been in fact given. There was no evidenonas 
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to the pontiQg of the oriipoftl letter, or of theeddren which it bore ; bat the' 
presa-eopy waa contain^ io the preaa-bopy letter-book of the Company, 
and was proved to be in the handwriting of a deoeaaed Secretary of the 
Company, whoae daty it waa to deapatoh lettera after they had been 
copied in the letter-book. The objector denied having recei ved the letter or 
any notice of allotment. flaU that the Court ahoald not draw the inference 
that the original letter waa properly addreaaed or poated ; that the preaa- 
copy letter waa inadmiaaible in evidence ; and that there waa no proof of 
the oommnnioationof any notice of allotment. The evidence addnoed by the 
dfioial liquidator to ahow that the defendant was a member of the Company 
and ao liable aa a contributory, conaiatedof the register of members, a letter 
written by the objector, a reply thereto written by a managing director of 
the Company, and the oral t^timony of the director himself. The objector 
adduced no evidence at all. Held that the official liquidator might, if he had 
chosen to do ao, have put the register in evidence, and waited, before giving 
any farther evidence, until the objector had given some to displace the 
frima facie evidence afforded by the register, or to impugn the character of 
the register ; but hia case must be looked at aa a whole, and having taken 
the line which he did, he must take the consequences of his other evidence 
contradicting or impugning the prima facie evidence of the register, and, 
notwithstanding that the objector gave no evidence, the register waa not 
•oonoluaive.— 9 Al. 866. 

46* Any tr.iaafer of the abare or other interest of a deceased 
Tranafer bj personal re- member of a Company under this Act, made 
preeentatife. by his personal representative, ahall, notwith* 

standing such personal representative may not himself be a member, 
be of the same validity as if be bad been a member at the time of the 
aceoation of the instrament of transfer. 


47* Svery Company nnder this Act shall caose to be kept in one 
or more books a register of its members, and 
Esgister o wsmbers. there shall be entered therein the following 

partioalars 

(а) the names and addresses, and the occopations, if any, of the 
members of the Company, with the addition, in the case of a Com* 
pany having a capital divided into shares, of a statement of the shares 
held by eaoh member, distingnishiog each share by its nnmber, and of 
the amount paid or agreed to be considered as paid on the share., of 
each member : 

(б) the date at which the name of any person was entered in the 
register ss s member ; 

(c) the date at which any person ceased to be a member. 

Where a share-warrant has been issued nuder section thirty, until 
the warrant is surrendered, the particulars mentioned in section thirty- 
four shall be deemed, to be the partioalars which are required by this 
section to be entered in the register of members of a Company ; and, 
on ths surrender of a warrant, the date of auch surrender shall be en- 
tered aa it it were the date at which a person oessed to be a member. 
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Asy Company acting in Goatmeilioa of tbir aaetioB abal) inonr 
B penalty not exceeding fifty rnpeea for every day during which ita 
defanlt in oompIjiDg with the provtsiona of this aeotioB eootinnea, and 
every director or manager of the Company who knowingly and wilfally 
anthoriaea or permits contravention shall incnr the like penalty. 

Note. — See I. L. B., 9 Al. 866» noted nnder sec. 46. 


Aonaal list of memben. 


48* Every Company under this Act, and having a capital divided 
into shares, shall make, once at least in every 
year, a list of all persons who, on the fonrteentb 
day succeeding the day on which the ordinary general meeting, or, if 
there is more than one ordinary general meeting in each year, the 
first of snch ordinary general meetings, is held, are membera of the 
Company. Such list shall state the names, addresses, and ocoapatione 
of all the members therein mentioned, and the nnmber of shares held 
by each of them, and shall oontain a snmmary specifying the following 
|>ariicalar8 : — 

I (a) the amount of the capital of the Company and the nnmber of 
itharea into which it is divided ; 

(b) the nnmber of shares taken from the commencement of the 
\\mpany up to the date of the snmmary ; 

(c) the amount of calls made on eaob share ; 

(d) the total amount of calls received ; 

(e) the total amonnt of calls unpaid ; 

(/) the total amount of shares forfeited ; 

(g) the names, addresses, and occupations of the persons who have 
•ceased to be membera since the last list was made, and the number of 
shares held by each of them. 


The above list and summary shall be oontained in a separate part 
of the register, and shall be completed within seven days after snob 
fourteenth day as is mentioned in this section ; and a copy shall forth* 
with be forwarded to the Begistrar of Joint-stock Companies. 

49. After the issne by the Company of a share-warrant, the an- 
r Pirtioolanto ba oontaii ocml Snmmary required by section forty*eight 
ed IB BDoaai ■nmmaxy. contain the following particnlars (namely }: 

the total amonnt of shares or stock for whieh share-warrants are out* 
standing at the date of the summary, and the total amount of share* 
warrants which have been issued and surrendered respectively since the 
last snmmary was made, and the nnmber of shares or amonot of stock 
comprised in each warrant. 


50* If any Company nnder diis Act, and having a capital divided 
Penalty on Company, So., shares, makes default in complying with 
not k^piog a proper regis. tjjo provisioni of this Act with resp^ to for- 
warding such list of members or enminarj ae 
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is bereiobefore maotioned to the Begitirar, aaob Company sball incur a 
penalty not exceeding fifty rupees for every day during which each de- 
fault continnes ; and every director and, manager of the Company who 
knowingly and wilfully authorizes or permits such default shall incur 
the like penalty. 

51* Every Company under this Act having a capital divided into 

Oom to >• aotloo ®^*^*'®* consolidated and divided its 

of ooDM^Sstion^r^of 00 ^ capital into shares of larger amount than its 
capital into existing shares, or converted any portion of its 
capital into stocky ehaili within fifteen days of 
such consolidation f divisiooi or Gooversion, give notice to the Registrar 
of Joint*stock Companies of the same^ specifying the shares so consoli- 
dated, divided, or converted. 

58« Where any Company under this Act^ and having a capital 
Bftaot of oonveraioa of divided into shares, has converted any portion 
aharea into stock. of its capital into stock, and given notice of 

such conversion to the Begistrar, all the provisions of this Act which 
are applicable to aha) es only shall cease as to so much of the capital as 
ia converted into stock ; and the register of members hereby required 
to be kept by the Company, and the list of members to be forwarded 
to the Begistrar, shall show the amount of stock held by each member 
in the list, instead of the amonnt of shares and the particulars relating 
to shares hereinbefore required. 

53« No notice of any trost, express, implied, or constructive, sball 
be entered on the register, or be receivable by 
Eotiyoftroittonrei^ttar. Registrar in the case of Companies under 

this Act and registered in British India. 

54. A certificate onder the common seal of the Company, specify- 
CwtiSoats of sharoi or shares or stock held by any member of 

•took. a Company, shall be prima facie evidence of 

the title of the member to the share or shares or stock therein specified. 

65* The register of members, commenoing from the date of the 
registration of the Company, shall be kept at 
laspeotion ot rogUtsr. registered office of the Company hereiup 'ter 

mentioned. Except when closed as hereinafter mentioued, it sball, o^i*- 
ing basinesa-honri, but anbject to aaob reasonable restrictions as the 
Company in general meeting may impose, so that not less than two 
bonra in each day be appointed for inspection, be open to the inspection 
of any member gratia, and to the inapeotiou of any other person on the 
payment of one rnpee, or such less sum as the Company may prescribe, 
for each inapeotion. 

Every snob meiliber or other person may require a copy of snob re- 
gister, or of any part thereof, or of such list or aaminary of members as 
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is hereiabefore mealiooed, on pajmeni of two annao for every baadradi 
words required to be copied. 

If snob inspection or copy is refused, the Company aball incur for 
each refusal a penalty not exceeding fifty mpees, and a further penalty 
not exceeding twenty rupees for every day during which such refusal 
continues. 

Every director and manager of the Company who knowingly author 
rises or permits such refusal shall incur the like penalty. 

In addition to the above penalty, any Judge of a High Court may^ 
by order, compel an immediate inspection of the register. 

56 . Any Company under this Act may, upon giving notice by ad- 

vertisement in some newspaper circulating in 
Power to close register, district in which the registered office of the 

Company is situate, and in the local official Gazette, close the register 
of members for any time or times not exceeding in the whole thirty days 
in esoh year. 

57. Where a Company has a capital divided into shares, whether 

Notice of incre«. of ca- ““y ““y 

pitHl and of members to bo ed into stock, notice of any increase in snoh 

given to Registrar. capital beyond the registered capital, and where 

W CfOmpany has not a capital divided into shares, notice of any increase 
in the camber of members beyond the registered number,8ball be given 
the Uegistrar, in the case of an increase of capital, within fifteen 
[ays from the date of the passing of the resolution by which such in- 
ease has been aothorized, and in the case of an increase of members, 
ithin fifteen days from the time at which each increase of members 
kss been resolved on or has taken place ; and the Registrar shall forth- 
with record the amount of snch increase of capital or members. 

If snoh notice is not given within the period aforesaid, the Com- 
pany in default shall incur a penalty not exceeding one hundred rupees 
for every day during which snch neglect to give notice continnes ; and 
every director and manager of the Company who knowingly and wil- 
- %lly authorises or p ^mits such default shall incur the like penalty. 

. 58 * If the name of any person is frandnlently or withont snffici- 
Remedy for improper entered in, or omitted from, the re- 

eetrj or omiBsion of entry gister of members kept by any Company under 
ia register. default is made, or nnneoessary 

delay takes place, in entering on the register the fact of any person bav^ 
ing ceased to be a member of the Company, the person or member ag* 
grih>bd, or any member of the Company, or the Company itself, my, 
by application to the principal Court of original civil jarisdiotion in tha 
district or place in which the registered office of the Company is situate, 
apply for an order of the Court that the register may be rectified ; aad 

I! Ill 
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tba Coart may either refose anch application, with or without costs to 
be paid by the applicant, or it may, if satisfied of the jnstice of the' case, 
make an order for the rectification of the reg^iater, and may direct the 
Company to pay all the coate of anoh application, and any damages the 
party aggrieved may have anatained. 

The Court may, in any proceeding under this Section^ decide any 
question relating to the title of any person who is a party to such pro- 
ceeding to have bia name entered in, or omitted from, the register* 
whether anoh question arises between two or more members or alleged 
members, or between any members or alleged members and the Com- 
pany, and whether there haa or has not been default on the part of the 
Company ; and generally the Court may, in any such proceeding, de- 
cide any question that it may be necessary or expedient to decide for 
the rectification of the register : provided that the Court may direct 
an issue to be tried in which any question of law may be raised ; and 
an appeal in the manner directed by the Code of Civil Procedure shall 
lie. 


59. Whenever any order has been made for rectifying the regis- 
Notioe to Registrar ot ter in the case of a Company hereby required 

raotiCoAtion of register. ^ jjgj. members to the Registrar, 

the Court shall, by its order, direct that due notice of such rectification 
be given to the Registrar. 

60. The register of members shall be prima facie evidence of any 
matters by this Act directed or authorized to 
be inserted therein. 


Ragistor to be eridence. 


Liability of Members. 

61- In the event of a Company formed under this Act being 
Liability of present and wonnd up, every present and past member of 
pasti members of Compsoy. Company shall be liable to contribute to 

the assets of the Company to an amount sufficient for payment of the 
debts and liabilities of the Company and the costs, charges, and expen- 
ses of the windiug-np, and for the payment of such sums as may be re- 
quired for the adjustment of the rights of the contributories amongst 
themselves, with the qualifioatious following (that is to say) : — 

(a) No past member shall be liable to contribute to the assets of 
the Company if he has ceased to be a member for a period of one year 
or upwards prior to the commenoemeut of the winding-up : 

(5) No past member shall be liable to contribute in respect of any 
debt or liability of the Company oontraoted after the time at which he 
ceased to be a member : 

(c) No past member shall be liable to contribute to the asaeta of 
the Company uuleaa it appears to the Court that the existing members 
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re nnable to satisfy the oontribatioiis required to be made by them io 
"^porsaaoce of this Act : 

(d) In the case of a Company limited by shares, no oontribntion 
shall be required from any member exceeding the amount, if any, nn-* 
paid on the shares in respect of which he is liable as a present or past 
member : 

(«) In the case of a Company limited by guarantee, no contribn* 
lion shall be required from any member exceeding the amount of the 
undertaking entered into on his behalf by the memorandum of asao- 
ciatioD ; 

(/) Nothing in this Act contained shall invalidate any provision 
contaio'^d in any policy of insnrance or other contract whereby the li« 
ability of iudividnal members upon any each policy or contract is res* 
tricted, or whereby the fniids of the Company are alone made liable in 
respect of such policy or contract : 

(//) No sum due to any member of a Company in his character of 
a member, by way of dividends, profits, or otherwise, shall be deemed 
to be a debt of the Company payable to such member in a case of com- 
petition between himself and any other creditor not being a member 
of the Company ; but any such snm may be taken into account for the 
|)arpo8es of the final adjnstmeut of the rights of the contribntories 
jtmongst themselves. 

Explanation J.—Tbe liability of past members is a liability to oon- 
Iribute to the general assets of the Company, against which assets 
creditors (at wLatever time their debts may have been contracted) have 
equal rights. 

Explanation 11. — In estimating the debts to which a past mem- 
ber is liable, oil dividends paid on these debts under the winding-up 
must be deducted. 

62* With respect to the contribntions to be required in the event 

Liability O f director winding-np of a limited Company from 

whose liability is oDiimit any director Of manager whose liability is nn- 
limited, the following modifications shall be 
made in the last preceding section * 

(а) Snbjeot to the provisions hereinafter contained, any snch 
director or manager, whether past or present, shall, in addition to his 
liability (if any) to contribnte as an ordinary member, be liable tocon« 
tribute as if he were at the date of the commeucemeut of such wind* 
ing-up a member of an unlimited Company : 

(б) No contribution required from any past director or manager 
who has ceased to hold such office for a period of one year or upwards 
prior to the commencement of the windiog*up shall exceed the amount 
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(if any) wfaioh be is liable to oontribate as an ordinary member of the 
Compaoj : 

(e) No oontribniion required from any past director or manager 
in respect of any debt or liability of the Company contracted after the 
time at which he ceased to hold snob office shall exceed the amount (if 
any) which he is liable to contribute as an ordinary member of the 
Company : 

(d) Subject to the provisions contained in the regulations of the 
Company, no contribution required from any director or manager shall 
exceed the amount (if any) which be is liable to contribute as an ordi- 
nary member, unless the Court thinks it necessary to require such con- 
tribution in order to satisfy the debts and liabilities of the Company, or 
the costs, charges, and expenses of the winding-up. 


PABT III. 

Hanaoxmbkt and Administration of Companies and Associations 

DNDEB THIS ACT. 


Provuions for Protection of Creditors* 

63. Everjlef vnpata under this Act shall have a registered office 
Begiatared office ) ' ^nwhich all communications and notices may 

peny* “*Mdre88ed. If any Company under this Act 

carries on bnsine its ^ ^ ^^^.^^dng such an office, it shall incur a penalty 
not exceeding fifty4 ^ ^ rOr>pvery day during which business is so 
carried on. 


64* Notice of the situation of such registered office and of ar 
Notice of iitaation of re- change therein shall be given to the Regis' 
gittered office. and recorded by him. Until spch notice is giv 

the Company shall not be deemed to have complied with the provisii 
of this Act with respect to having a registered office. 

65* Every limited Company under this Act, whether limited bj 
PobUoatioo of name by chares or by guarantee, shall paint or affix, 
a limited Company. and shall keep painted or affixed, its name on 

the outside of every office or place in which the business of the Com- 
pany is carried on, in a conspicuous position, in letters easily legible, 
in the English language, and also, if the registered office be situate in 
a district beyond the local limits of the ordinary original civil jurisdic- 
tion of a High Court, in one of the vernacular languages used in such 
district, and shall have its name engraven in legible characters in such 
language or languages on its seal, and shall have its name mentioned in 
legible characters in such language or languages in all notices, adver- 
tisements, and other official publications of such Company, and in ali 
bills of exohange, huadis, promissory notes, endorsements, cheques, and 
orders for money or goods pumortiDg to ho mgned by or on behalf of 
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aaoh Comiiaiiy, ftod io all bills of fmroelsi ioToioefi reoeiptSi rad Misra 
of credit of the CompaDy. 

66* If ray limited Company under this Act does not paint or 
PeoBities on non-publi- and keep painted or affixed, its name in 

cation of name. manner directed by this Act, it shall be liable 

to a penalty not exceeding fifty rnpees for not so painting or affixing 
its name, and for every day daring which snoh name is not so kept 
painted or affixed. 

Every director and manager of the Company who knowingly and 
wtlfnlly aathorises or permits such defanlt shall be liable to the like 
penalty. 

If any director, manager, or officer of snoh Company, or any person 
on its behalf, uses or anthorizes the use of any seal pnrporting to be a 
seal of the Company whereon its name is not so engraven as aforesaid, 
or issues or anthorizes the issue of any notioe, advertisement, or other 
official publication of snob Company, or signs or anthoriaes to be signed 
on behalf of such Company any bill of exchange, hnndi, promissory 
note, endorsement, cheque, or* order for money or goods, or issues or 
anthorizes to be issued any bill of parcels, invoice, receipt, or letter of 
credit of the Company wherein its name is not mentioned ip manner 
aforesaid, he shall be liable to a penalty of one thonsand rupees, and 
ihall farther be personally liable to the holder of any snoh Mil of ex* 
bangs, band], promissory note, cheque, or order for money or goode 
> the amount thereof, unless the same is duly paid by the Company. 

Contracts. 

Contracts on behalf of any Company under this Act may be 
! how made. made as follows (that is to say) 

Any contract, which, if made between private persons, would 
law required to be iu writing, and, if made according to English 

to be nnder seal, may be made on behalf of the Company in writ- 
Bg under the common seal of the Company ; and inch contract may be 
in the same manner varied or discharged: 

(6) Any contrt which, if made between private persons, would 
be by law required to be in writing signed by the parties to be charged 
therewith, may be made on behalf of the Company io writing eigood 
by any person acting under the express or implied anthority of the 
Company; and such contract may in the same manner be varied or dia« 
charged: 

(c) Any contract, which, if made between private persons, would 
by law be valid, although made by parol only, and not reduced into 
writing, may be made by parol on behalf of the Company by any per* 

• The word “or" hat been ioierted by the Kepealiog and Anendiog Act (XU. of 
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•on aotiog noder the express or implied aathoritj of the Company; and 
each contract may in the same way be varied or discharged. And all 
contracts made according to the provisions herein contained shall be 
effectnal in law^ and shall be binding upon the Company and their 
snocessors^ and all other parties thereto, their heirs, executors, or ad- 
ministrators, as the case may be. 

68* Every limited Company under this Act shall keep a register 
of all mortgages and charges specifically affect- 
Begittsr 0 mortgageB. property of the Company, and shall enter 

in snob register, in respect of each mortgage or charge, a short descrip- 
tion of the property mortgaged or charged, the amount of charge creat- 
ed, and the names of the mortgagees or persons entitled to such charge. 

If any property of the Company is mortgaged or charged without 
such entry as aforesaid being made, every director, manager, or other 
officer of the Company who knowingly and wilfully authorizes or per- 
mits the omission of such entry shall incur a penalty not exceeding five 
hundred rupees. 

The register of mortgages required by this section shall be open to 
inspection by any creditor or member of the Company at all reasonable 
times. If such inspection is refused, any officer of the Company refus- 
ing the same, and every director and manager of the Company antho- 
risiog or knowingly and wilfully permitting such refusal, shall incur 
a penalty not exceeding fifty rupees, and a further penalty not exceed- 
ing twenty rupees for every day during which such refusal continues. 

The High Court or any Judge thereof may by order compel the 
performance of the duty imposed by this section on a limited Company, 
and in addition to the above penalty may, by order, compel an imme- 
diate inspection of the register. 

Explanation . — Omission to register under this section a mortgage 
or charge does not render the same invalid. But the officers of the Com- 
pany cannot avail themselves as snob of a mortgage or charge specifi- 
cally affecting property of the Company and not so registered. 

69* Every limited banking Company, and every insurance Com- 
0«rUin OompaniM to pany,aud deposit, provident, or benefit Society 
pnUirth •tsiemont entered under this Act, shall, before it commences bnsi- 
in eohednle. ness, and also on the first Monday in February 

and the first Monday in August in every year during which it carriea 
on bnaineas, make a statement in the form marked D in the first sche- 
dule hereto, or aa near thereto aa circumstanoes will admit ; and a copy 
of such statement shall be put up iu a conspicuous place in the regis- 
tered office of the Company and in every branch-office or place where 
the business of the Company is carried on. 

If default is made in compliance with the provisions of this sec- 
tion, the Company shall be liable to a penalty not exceeding fifty 
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rupees for every day during which such default ooutinues ; aud every 
director aud manager of the Company who knowingly and wilfully 
authorizes or permits suoh default shall inonr the like penalty. 

Every member and every creditor of any Company mentioned ill 
this section shall be entitled to a copy of the above*mantioned state* 
ment on payment of a snm not exceeding eight annas. 

70- Every Company under this Act and not having a capital 
List of directors to be divided into shares shall keep at its registered 

sent to Registrar. office a register containing the names and ad- 

dresses and the occnpations of its directors or managers, and shall 
send to the Registrar of Joint-stock Companies a copy of sooh register, 
and shall from time to time notify to the Registrar any change that 
takes place in such directors or managers. 

71- If any Company under this Act and not having a capital 
Penslty on Company not divided into shares makes default in keeping 

keeping register of direo- a register of its directors or managers, or in 
sending a copy of snoh register to the Registrar 
in compliance with the foregoing rnlesi or in notifying to the Regis- 
trar any change that takes plaoe in snoh directors or managers, snoh 
delinquent Company shall incnr a penalty not exceeding one hundred 
ropees for every day during which such default oontinnes ; and every 
director or manager of the Company who knowingly and willfully 
antfaorizes or permits such default shall incur the like penalty. 

72. A promissory note, bill of exchange, or hnndi, shall be deem- 
ProraiBBory notes. bilUof «d to have been made, drawn, accepted, or en- 
ezchange. and hundia. dorsed on behalf of any Company under this 

Act, if made, drawn, accepted, or endorsed in the name of the Company 
by any person acting under the authority of the Company, or if made, 
drawn, accepted, or endorsed by or on behalf or on account of the 
Company by any person acting under the authority of the Company. 

73# If any Company under this Act carries on busioess when tba 

Prohibition .gainrt cnr- of its members is Isss than seven, for a 

iving oa basioess with less period of SIX months after the number has been 
than seven members. reduced, every person who is a member of 

snoh Company during the time that it so carries on basioess after snoh 
period of six months, and is cognizant of the fact that it is so carrying 
on business with fewer than seven members, shall be severally liable 
for the payment of the whole debt of the Company contracted during 
snoh time, and may be sued for the same withoat the joinder in the 
suit of any other member. 

PTovinonsfor Protection of Members* 

Gssaral meeting of Com- 74- A general meeting of every Com- 

puny under this Act shall be held once at the 
least in every year. 
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A bftlEncd'Bliost Bhftll bs niftdd ont snd filed with the Re^istr&r of 
Balance sheet. Joint-Btock Companies within twelve montha 

after the Company has been registered^ and 
once at least in every year afterwards within twelve months from the 
filing of the balance-sheet immediatly preceding ; and such balance- 
sheet shall contain a sammary of the property and liabilities of the 
Company arranged nnder the heads appearing in the form annexed to 
table A in the first schedule hereto^ or as near thereto as circumstances 
admit. 


And once at the least in every year the accounts of the Company 
shall be examined, and the correctness of the 
last balance-sheet and its conformity with the 
law ascertained and certiBed by one or more auditor or auditors. 

No balance-sheet shall be filed with the Registrar unless and until 
its correctness and conformity with the law have been so ascertained 
and certified, and it has been laid before and adopted by the Company 
in general meeting. 

If default is made in compliance with any of the provisions of 
this section, every director and manager of the Company who know- 
ingly and wilfully authorizes or permits such default shall be liable to 
a penalty of one thousand rupees. 

Meetings, 


75. Every Company formed under this Act, after the commence- 

Company to hold meet- meeting 

infa within six montha after within six months after its memorandum of as- 
registration. sociation is registered ; and, if such meeting is 

not held, the Company shall be liable to a penalty not exceeding fifty 
ropees a day for every day after the expiration of snch six months, 
until the meeting is held ; and every director or manager of the Com- 
pany and every subscriber of the memoraudum of association who 
knowingly authorizes or permits such default shall be liable to the same 
penalty. 


76* Subject to the provisions of this Aot and to the couditions 
Power to alter regulations coutaiued in the me norandum of association, 
by special reaolntion. any Company formed nnder this Act or the 

Indian Companies Act, I 8669 may, in general meeting, from time to time, 
by passing a special resolution in manner hereinafter mentioned, alter 
all or any of the regulations of the Company ooutained in the articles 
of association, or in the table marked A in the first schedule, where 
such table is applicable to the Company, or make new regulations to 
the exclusion of, or in addition to, all or any of the regulations of the 
Company. 
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Any regulations so made by special resolatioa shall be deemed to 
bo regulations of the Company of the same validity as if they had been 
originally contained in the articles of association, and shall be subject 
in like manner to be altered or modified by any subsequent special re- 
solution. 

Any limited Company formed under this Act or the Indian Com- 
Power to mnke liability panics Act| 1866> may by a special resolution, 
of directors uuliinitod. authorized to do SO by its regulations as ori- 

ginally framed or as altered by special resolution from time to time 
modify the conditions contained in its memorandum of association so 
far as to render unlimited^ from and after the date of such resolution, 
the liability of its directors or managers, or of the managing director. 
Such special resolution shall be of the same validity naif it hud been 
originally contained in the memorandum of association, and a copy 
thereof shall be embodied in, or annexed to, every copy of the memo- 
randum of association which is issued after the passing of the resolution. 


77« A resolution passed by a Company under this Act shall be 
definition of “ ppecial re- deemed to be special whenever a resolution 
*«’*“^*®*’*'’ has been passed by a majority of not less than 

three-fourths of such members of the Company for the time being 
entitled, according to the regulations of the Company, to vote, as may 
be present in person or by proxy (in cases where by the regulations of 
the Company proxies are allowed) at any general meeting of which 
notice specifying the intention to propose such resolution has been 
duly given, and such resolution has been confirmed by a majority of 
such members for the time being entitled, according to the regulations 
of tho Company, to vote, as may be present in person or by proxy at a 
subsequent general meeting, of whicli notice has been duly given, and 
held at an interval of not less than fourteen days, nor more than one 
month, from the date of the meeting at which such resolution was first 
passed. 

At any meeting mentioned in thissection, unless a poll is demand- 
ed by at least five members, a declaration of the chairman that the re- 
solution has been carried shall bo deemed conclusive evidence of the 
fact, without proof of the number or proportion of the votes recorded in 
favour of or against the same. 

Notice of any meeting shall, for the purposes of this section, be 
deemed to be duly given and the meeting to be duly held whenever 
such notice is given and meeting held in manner prescribed by the re- 
gulations of the Company. 

In computing the majority under this section when a poll is demand* 
ed, reference shall be bad to the number of votes to which each mem- 
ber is entitled by the regulations of the Company. 

II 112 
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78. In defanlt of any regolations as to voting, every member shall 
Pron.fon whore no regu- have one vote, and, in default of any regulations 

latioDsas to meetioga, as to suiDmoning general meetings, a meeting 
shall be held to be duly summoned) of which seven days^ notice in writ- 
ing has been served on every member in manner in which notices are 
required to be served by the table marked A in the first schednle hereto. 

In default of any regulations as to the persons to summon meetings, 
five members shall be competent to summon the same, and, in default of 
any regulations as to who is to be chairman of such meeting, it shall 
be competent for any person elected by the members present to preside. 

79. A copy of every special resolution that is passed by any Com- 
Registration] of special pany under this Act shall be printed and for- 

resolutions- warded to the Registrar of Joint-stock Com- 

panies, and be recorded by him. 

If such copy is not so forwarded within fifteen days from the date 
of the confirmation of the resolution, the Company shall incur a penal- 
ty not exceeding twenty rupees for every day after the expiration of 
such fifteen days uuring which such copy is omitted to be forwarded ; 
and every director and manager of the Company who knowingly and 
wilfully authoriz^es or permits such default shall incur the like penalty. 


80. Where articles of association have been registered, a copy of 
Copies of »poci..I rosolu- special resolntiou for the time beiug iu 


tions to be ombodiod in ar 
tides of asBuuiatioii. 


force shall be annexed to, or embodied in, 
every copy of the articles of association that 
may be issued after the passing of such resolution. Where no articles 
of association have been registered, a copy of every special resolution 
shall be forwarded in print to any member requesting the same on 
payment of one rupee or such less sum as the Company may direct. 

If any Company makes default in complying with the provisions 
of this section or section seventy-six, it shall incur a penalty not ex- 
ceeding twenty rupees for each copy in respect of which such default is 
made ; and every director and manager of the Company who knowingly 
and wilfully authorizes or permits such default shall incur the like 
penalty. 


81. Any Company under this Aot may, by instrument in writing 
under its common seal, empower any person, 

Exeoatioa of deeds abroad- 

either generally or in respect of any specified - 
matters, as its attorney, to execute deeds on its behalf iu any place nob 
situate in British India; and every deed signed by such attorney ouA 
behalf of the Company and under his seal shall be binding on the 
Company, and have the same effect as if it were under the common seal 
of the Cora pany. 
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82* The Local Government may appoint one or more competent 
Examination of affairs of inspectors to examine J^into the affairs of any 
Company by inspectors. Company under this Act, and to report thereon 
in such manner as the Local Government may direct upon the applies* 
tions following (that is to say) : — 

(a) In the case of a banking or any other Company that has a capi- 
tal divided into shares, upon the application of members holding not 
less than one-fifth part of the whole shares of the Company for the 
time being issued: 

(jb) la the case of any Company not having a capital divided into 
shares, upon the application of members being in number not less than 
one-fifth of the whole number of persons for the time being entered ou 
the register of the Company as members. 


83. The application shall be supported by such evidence as the 
Application for in.pcc- Government may require for the purpose 

tion to be eupported by of showing that the applicants have good reason 
evidence. guch investigation to be made, 

and that they are not actuated by malicious motives in instituting the 


The Local Goveimment may also require the applicants to give 
security for payment of the costs of the inquiry before appointing any 
inspector or inspectors. 

84* It shall be the duty of all officers and agents of tlie Company 
to produce for the examination of the iuspec- 
Inspection of books. books and documents in their custody 

or power. 

Any inspector may examine upon oath the officers and agents of 
the Company in relation to its business. 

If any such officer or agent refuses to produce any book or docu- 
ment hereby directed to be produced, or to answer any question relat* 
ing to the affairs of the Company, he shall incur a penalty not exceeding 
one hundred rupees in respect of each such offence. 


85* Upon the conclusion of the examination, the inspectors shall 
Ecsali, O f examination ''oP®'’* opinions to the Local Goverumer t. 
how dealt with. Such report shall be written or printed as the 

Local Government directs. 

A copy shall be forwarded by the Local Government to the regia- 
tered office of the Company, and a further copy shall, at the request of 
the members upon whose application the inspection was made, be de- 
livered to them or to any one or more of them. 

All expenses of and incidental to any sneh examination as afore- 
said shall be defrayed by tbe members upon whose application the in- 
speotors were appointed, unless tbe Local Government shall direct the 
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same to be paid out of the assets of the Company, which the Local Go- 
vernment is hereby anthorized to do. 

86* Any Company under this Act may, by a special resolution. 
Power of Company to appoint inspectors for the pnrpoao of exarain- 
appoint inapoctore. ing into the affairs of the Company. 

The inspectors so appointed shall have the same powers and per- 
form the same duties as inspectors appointed by the Local Govern- 
ment^ with this exception, that, instead of making their report; to the 
Local Government, they shall make the same in such manner and to 
such persons as the Company in general meeting directs. 

The officers and agents of the Company shall incur the same pen- 
alties in case of any refusal to produce any book or document hereby 
required to be produced to such inspectors, or to answer any question, 
as they would have incurred if such inspectors had been appointed by 
the Local Government. 

87. A copy of the report of any inspectors appointed under this 
Befmrt of inspectors to Act, authenticated by the seal of the Com- 
be evidence. pany into whose affairs they have made inspec- 

tion, shall be admissible in any legal proceeding as evidence of the 
opinion of the inspectors in relation to any matter contained in such 
report. 

88* Every prospectus of a Company, and every notice inviting 
persons to subscribe for shares in any Joint- 
cify^d^teVund ^names^^^of Company, shall specify the dates of* and 

parties to certain prior the names of the parties to any agreement en- 
forceable by law which has been entered into 
by the Company, or the promoters, directors, or trustees thereof, be- 
fore the issue of such prospectus or notice (whether subject to adop- 
tion by the directors or the Company, or otherwise), and which might 
reasonably inffuence a person in determining whether he would or 
would not become a share-holder in the Company ; and any pr spectna 
or notice not specifying the same shall be deemed fraud ulen ,n the 
part of the promoters, directors, and officers of the Company know- 
ingly issuing the same, as regards any person taking shares in the 
Company on the faith of such prospectus, unless he has had notice of 
such contract. 

Notices^ 

89« Any summons, notice, order, or other doonment required to 
Service of notices on served upon the Company, may be served 
Company. by leaving the same, or sending it through the 

post by a registered letter addressed to the Company, at their register- 


• The word “ 
1801 ). 


of' lias been inserted by the Bepealiog and Amending Act (XII of 
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ed office ;aDd aoy notice to the Registrar of Joint-stock Companies 
may be served by sending it to him through the post by a registered 
letter, or by delivering it to him, or by leaving it for him at bis office* 

90* Every document to be served by post on the Company shall 
Rules as to Docices by posted in such time as to admit of its being 
delivered in the due course of delivery within 
the period (if any) prescribed for the service thereof ; and, in proving 
service of such document, it shall be sufficient to prove that such docu- 
ment was properly directed, and that it was put as a registered letter 
into the post-office. 

91. Any summons, notice, order, or proceeding requiring au- 
Authenticdtion of notices thenticatioD by the Company, may be signed 

by Company. director, secretary, or other anthorized 

officer of the Company, and need not be under the common seal of the 
Company; and the same may be in writing or in print, or partly in 
writing and partly in print. 

Legal Proceedings. 

92. Every Company nnder this Act shall cause minutes of all re- 

Evidence of proceedings solutions »nd proceedings of general meet- 
at nieetiiiga, ings of the Company, and of the directors cr 

managers of the Company, in cases where there are directors or mana- 
gers, to be duly entered in books to be from time to time provided for 
the pnrpose ; and any such minute as aforesaid, if purporting to be 
sigued by the chairman of the meeting at which such resolutions were 
passed or proceedings had, or by the chairman of the next succeeding 
meeting, shall be received as evidence in all legal proceedings. 

Until the contrary is proved, every general meeting of the Com- 
pany, or meeting of directors or managers in respect of the proceed- 
ings of which miiintes have been so made, shall be deemed to have 
been duly held and convened and all resolntions passed thereat or pro- 
ceedings had to have been duly passed and had, and all appointments 
of directors, managers, or liquidators, shall be deemed to be valid, and 
all acts done by such directors, managers, or liquidators shall be valid, 
notwithstanding any defect that may afterwards be discovered in their 
appointments or qulifications. 

Explanation. — Nothing in this section shall be deemed to give 
validity to acts done by a liquidator after his appointment has been 
shown to be invalid. 

93. Where a limited Company is plaintiff in any suit, if it ap- 

pears from the evidence adduced that there is 
Provision as to costs in ^ j r j 

suits brought by certain reason to believe that, it the aerendant be suc- 

limited Companies. cessful in his defence, the assets of the Com- 

pany will be insufficient to pay his costs, any Judge having juriadio- 
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fcion io the matter may require sufficient security to be given for such 
costs, and may stay all proceedings until such security is given. 

94- Iq any suit brought by the Company against any member to 
Plaints in snits against recover any call or other monies dne from such 
members. member in his character of member, it shall be 

sufficient to allege that the defendant is a member of the Company, and 
is indebted to the Company in respect of a call made or other monies 
due, whereby a suit has accrued to the Company. 

Alteration of Forms. 

95. The forma set forth in the second schedule hereto, or forma 
as near thereto as circumstances admit, shall 
Forma to be need. matters to which such forma 

refer. 

The Governor-General in Council may from time to time make 
Gorernor.General i n alterations in the tables and forms contain- 

Counoil may alter forms. ed in the first schedule hereto, so that he does 
not increase the amount of fees payable to the Registrar io the said 
schedule mentioned, and in the forms in the second schednle, or make 
such additions to the last mentioned forms, as he deems requisite. 

Any such table or form, when altered, shall be published in the 
Gazette of India, and, upon such publication being made, such table or 
form shall have the same force as if it were included in the schedule to 
this Act; but no alteration made by the Governor-General in Council 
in the table marked A contained in the first schednle shall affect any 
Company registered prior to the date of such alteration, or repeal, as 
respects such Company, any portion of such table. 

Arbitrations. 

96. Any Company under this Act may from time to time, by 
Power for Oompaniee to comiBoa seal, agree to refer, 

refer matters to arbiira. and may refer, to arbitration any matter what- 
soever in dispute between itself and any other 
Company or person ; and the Companies, parties to the arbitration, may 
delegate io the person or persons, to whom the reference is made, powe ^ 
to settle any terms or to determine any matter capable of being la/ 
fully settled or determined by the Companies themselves, or by the/ 
rectors or other managing body of such Companies. \ 

97« The Companies jointly, but not otherwise, from time to tint 
Power to ^ter or.revoke by writing under their respective commo 
agreements for reference. seals, may add to, alter, or revoke any agree- 
meat for reference in accordance with this Act theretofore entered into 
between the Companies, or any of the terms, conditions, or stipulations 
thereof. 
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98* Every reference or agreement in accordance with this Act, 

A^eements to be car- except SO far as it is from time to time revoked 
ried into effect. qj. modified in accordance with this Act, shall 

bind the Companies, and may and shall be carried into foil effect. 

« , , , , 99- Where the Companies ac^reei the re- 

Beferenco to arbitrator. . ,,,, , -i i* 

ference shall be made to a single arbitrator. 

100. Except where the Companies agree that the reference 
Eoference to two or more shall be made to a single arbitrator, the refer- 
arbitratorp. euo 0 shall be made as follows, to wit 

where there are two Companies, the reference shall be made to 
two arbitrators ; 


arbitratorp. 


where there are three or more Companies, the reference shall be 
made to so many arbitrators as there are Companies. 

101. Where there are to be two or more arbitrators, every Com- 
Appointment, of arbitra- writing under their common 

tors by CorapauioB. Seal, appoint one of the arbitrators, and shall 

give notice in writing thereof to the other Company or Companies. 


102. Where there are to be two or more arbitrators, if any of 

Appointment of arbitra- Companies fail to appoint an arbitrator 

tors by Local Government, within fourteen days after being thereunto re- 
quested in writing by the other Company, or by the other Companies 
or any of them, then, on the application of the Companies or any of 
them, the Local Government, instead of the Company so failing to ap- 
point an arbitrator, may appoint an arbitrator. The arbitrator so ap- 
pointed shall, for the purposes of this Act, be deemed to be appointed 
by the Company so failing. 

103. Where tne reference is made to two or more arbitrators, if 

. ^ , ... before the matters referred to them are deter- 

Appointmont of nrbitra- 

tors by Companies to sup- mined any arbitrator dies, or becomes incapa- 
],ly vacancies. unfit, or for seveu consecutive days fails 

to act as arbitrator, the Company by which he was appointed shall by 
writing under their common seal appoint an arbitrator in bis place. 


104. Where the Company, by which an arbitrator ought to be 

. . , ^ u • appointed in the place of the arbitrator so de- 

Appointmont of arbitra- , , t ^ i. i i? -i 

tors by Local Government ceased, incapable, unht, OF failing to act, fails 

to supply vacancies. make the appointment within fourteen days 

after being thereunto requested in writing by the other Company, or 

by the other Companies or any of them, then, on the application of the 

Companies or any of them, the Local Government may appoint an 

arbitrator. 

The arbitrator so appointed shall, for the purposes of this Act, be 
deemed to be appointed by the Company so failing. 
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105. When any appointment: of an arbitrator is made, the Oom- 
Appoiotment of orbi- making the appointment shali have no 

trstor not rorocable. power to revoke the same without the previous 

consent in writing of the other Company or every other Company in 
writing under their common seal. 


106* Where two or more arbitrators are appointed, the^ sha]]^ 
Appointment of umpire before entering on the business of the refer- 
by arbiiratora. ence, appoint by writing under their hands an 

impartial and qualified person to be their umpire. 

107* If the arbitrators do not appoint an umpire within seven 
Appointment of nmpire after the reference is made to the arbi- 

by Local Government. trators, then, on the application of the Com- 
panies or any of them, the Local Government may appoint an nmpire ; 
and the nmpire so appointed shall, for the purposes of this Act, be 
deemed to be appointed by the arbitrators. 

108* Where two or more arbitrators are appointed, if before tho 

. . ^ ^ . matters referred to them are determined their 

Appointment of umpire . , . , , « 

by arbitratorfl to supply Umpire dies, or becomes incapable or unfit;, or 

vacancy. £qj. geveti conseoutive days fails to act as um- 

pire, the arbitrators shall, by writing under their hands, appoint an im- 
partial and qualified person to be their umpire iu his place. 

109- If the arbitrators fail to appoint an umpire within seven 

. . ^ ^ • . days after notice in writing to them of the de- 

Appointmenb of umpire i* -i 

by Local Qoveromeuti to cease, incapacity, unfitness, or failure to act of 

supply vacancy. their umpire, then, ou the application of the 

Companies or any of them, the Local Government may appoint an 

umpire. 


The nmpire so appointed shall, for the purposes of this Act, bo 
deemed to be appointed by the arbitrators so failing. 

111. Where there are two or more arbitrators, if they do not 
within such a time as the Companies agree on, 
Hofarenoe to umpire. failing such agreement, within thirty days 

next after the reference is made to the arbitrators, agree on their 
award thereon, then the matters referred to them, or such of those 
matters as are not then determined, shall stand referred to their am* 
pire. 


112* The arbitrator, and the arbitrators and the umpire respec* 

tively, may call for the production of any docu- 
Power for erbitratore, . • j • * u 

Ac., to call for booka, Ac., ments or evidence in the possession or power 

and examine witneaaeaon of the Companies respectively, or which they 
’ respectively can produce, and which the arbi- 

trator, or the arbitrators or the umpire, shall think necessary for deter- 
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rnioiop; the matters referred, and maj examine the witnesses of the 
Companies respectively on oath. 

113* Except where, and as the Companies otherwise agree, the 
Procedure in the arbit- arbitrator, and the arbitrators and the umpire 
respectively, may proceed in the business of 
the reference in such manner as he and they respectively shall think fit* 

114* The arbitrator, and the arbitrators, and the umpire respec* 
Arbitration in«y proceed tively, may proceed in the absence of all or 
in abseiico of Companies. any of the Companies in every case in which, 
after giving notice in that behalf to the Companies respectively, the 
arbitrator, or the arbitrators or the umpire, shall think fit so to pro- 
ceed. 

115. The arbitrator, and the arbitrators and the umpire respec- 
Sereral awards may be tively, may, if he and they respectively think 
“ade. fitj make several awards, each on part of the 

matters referred, instead of one award on all the matters referred. 

Every such award on part of the matters shall, for such time as 
shall be stated in the award, the same being such as shall have been 
specified in the agreement for arbitration, or, in the event of no time 
having been so specified, for any time which the arbitrator may be 
legally entitled to fix, be binding as to all the matters to which it ex- 
tends, and as if the matters awarded on were all the matters referred, 
and that notwithstanding the other matters or any of them bo not 
then or thereafter awarded on. 


116* The award of the arbitrator, or of the arbitrators, or of the 
Awnrdfl made in duo time umpire, if made iu writing under bis or their 
to biud all parties. respective hand or hands, and ready to be de- 

livered to the Companies within sack a time ns the Companies agree 
on, or, failing such agreement, within thirty days next after the mat- 
ters in difference are referred to (as the case may be) the arbitrator or 
the arbitrators or the umpire, shall be binding and conclusively on all 
the Companies. 


117. Provided always that (except where and as the Companies 

Power for umpire to ex- agree) the ampire, from time to time 

tend period for making by Writing under bis band, may extend the 
his award. period within which his award is to be made. 

If it be made and ready to be delivered within the extended time, it 
shall be as valid and effectual as if made within the prescribed period. 


118. 

Awards not 
aside for informality. 


No award made on any arbitration in accordance with this 
to be Bet Act shall be set aside for any irregularity or 
informality, 
n 113 
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119* Except only so far as the Companies bound by any award 
in accordance with this Act from time to time 
Awards to be obeyed. otherwise agree, all things by every award in 

accordance with this Act lawfully required to be done, omitted, or 
suffered shall be done, omitted, or suffered accordingly. 

120. Full effect shall be given by the Courts according to their 
Aimement., .rbitrationg, respective jariedictions, and by the Companies 

and awards to have effect. respectively and otherwise, to all agreements, 
references, arbitrations, and awards iu accordance with this Act ; and 
the performance or observance thereof may, where the Courts think 
fit, be compelled by any process against the Companies respectively or 
their respective property that the Courts or any Judge thereof shall 
direct, and where requisite frame, for the purpose. 

121. Except where and as the Companies otherwise agree, the 
Ccwts of arbitration and costs of and attending the arbitration and the 

award. award shall be iu the discretion of the arbitra- 

tor, and the arbitrators and the umpire respectively. 

122. Except where and as the Companies otherwise agree, and if 

and so far as the award does not otherwise de- 
Paymentot costs. ^ t v. .. 

termine, the costs or and attending the arbitra- 
tion and the award shall be borne and paid by the Companies in equal 
shares, and in other respects the Companies shall bear their own res- 
pective costs. 

123* On the application of any party interested, the submission 

SnbmUBion to arbitration ‘o 8Dy soch arbitration may be filed in the 
to be filed ia Court. l^igb Court, and an order of reference may be 

made thereon, with any directions the Court thinks fit ; and the provi- 
sions of the Code of Civil Procedure shall, so far as the same are ap- 
plicable, apply to every such order and to all proceedings thereunder.. 


PABT IV. 

WlNDIKO-UP OF OOMPimES AND ASSOCIATIONS UNDER THIS ACT. 

Preliminary. 

124* The term “ contributory” shall mean every person liable to 
contribute to the assets of a Company under 
to^ ”**^^*'^ ^ oontnbn- event of the same being wound 

up ; it shall also, in all proceedings for deter« 
mining the persona who are to be deemed contributories, and in all 
prooe^ings prior to the final determination of such persons, include 
jiny person alleged to be a contributory. 

125. The liability of any person to contribute to thesassets of a 
Katore Hability of con- Company under this Act in the event of the 
tributory. Same being wound up shall be deemed to create 
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a debt accuring due from such person at the time when his liability 
commenced, but payable at the time or respective times when calls are 
made as hereinafter mentioned for enforcing such liability ; and it 
shall be lawful, in the case of the insolvency of any contributory to 
prove against his estate the estimated value of his liability to future 
callsi as well as calls already made. 

No claim founded on the liability of a contributory shall be cogniz- 
able by any Court of Small Causes situate outside the towns of Calcutta 
Madras, and Bombay. 

126. If any contribntory dies either before or after he has been 
Oontributorioa in case of placed on the list of contributories hereinafter 

mentioned, his personal representatives, heirs 
and devisees, shall be liable in dne course of administration to contri- 
bute to the assets of the Company in discharge of the liability of such 
deceased contributory ; and such personal representatives, heirs, and 
devisees, shall be deemed to be contributories accordingly. 

127. If any contributory becomes insolvent, either before or after 

Contributories in case of been placed on the list of contribntories, 

insoiroucy. his assignees shall be deemed to representanch 

insolvent for all the purposes of the winding-up, and shall be deemed 
to be contributories accordingly, and may be called upon to admit to 
prove against the estate of snch insolvent, or otherwise to allow to be 
paid oat of his assets in duo course of law, any monies due from such 
insolvent in respect of his liability to contribute to the assets of tbe 
Company being wound up. 


Winding’iip hj Court. 


Circumstances under 
which Company may be 
wound up by Court. 


128* A Company under this Act may be 
wound up by tbe Court as hereinafter defined 
under the following circamstances (that is to 


eay) 

(a) whenever the Company has passed a special resolution requir- 
ing the Company to be wound up by the Court ; 

(h) whenever the Company does not commence its business within 
a year from its incorporation, or suspends its bnsiness for the space of 
a whole year ; 

(c) whenever tbe members are reduced in number to less than 
seven ; 

[d) whenever the Company is unable to pay its debts; 

(g) whenever for any other reason of a like nature the Court is 
of opinion that it is jusc and equitable that the Company should be 
wound up. 

Company when deemed 129. A Company under this Act shall be 

unable to pay its debts. deemed to be unable to pay its debts— 
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(a) in^benever a creditor, by assignment or otherwise, to whom the 
Company is indebted in a sum exceeding five hundred rupees then doe, 
has served on the Company, by leaving the same at its registered office, 
a demand under his hand requiring the Company to pay the sum so 
doe, and the Company has for the space of three weeks succeeding the 
service of such demand neglected to pay such sum, or to secure or com- 
pound for the same to the reasonable satisfaction of the creditor ; 

{h) whenever execution or other process issued on a decree or 
order obtained in any Court in favour of any creditor in any proceeding 
instituted by such creditor against the Company is returned unsatiS’ 
fied in whole or in part ; 

(c) whenever it is proved to the satisfaction of the Court that the 
Company is unable to pay its debts. 


130« The expression “ The Court,” as used in this Part of this 


Bofioitiou of “the Court.” 


Act, shall mean the principal Court having 
original civil jurisdiction in the place in which 


the registered office of the Company is situate, unless in tlio regulations 


for the manageme;;t of the Company it shall be stipulated that the 


Company, if wound up, shall be wound up by the High Court of Judi- 
cature ut Fort William, Madras, or Bombay (as the case may be), or 
by the Chief Court of the Panjab, in which case the word Court” 
shall mean the said High Court or Chief Court (as the case may be) 
iu the exercise of its original civil jurisdiction. 


The expression debts,” as used in this part of this Act, means 
debts actually due, of which the creditor could 

Definition of “debts. i • * i* i. . ^ • ji 

claim immediate payment, except m the case 
of a Company issuing or liable under policies of assurance upon human 
life withiu British India, or granting annuities upon human life within 
British India. In the case of such a Company (hereinafter called a 
Life assurance Company), the expression “debts,” ns so used, includes 


also contingent or prospective liability under policies and annuity and 


other existing contracts. 


131. Any application to the Court for the winding-up of a Com- 
Application for windinp- under this Act shall be by petition, which 

up to bo made hy petition, niay be presented by the Company, or bv any 
one or more creditor or creditors, contributory or contributories, of the 
Company, or by all or any of the above parties, together or separately. 

The petition must allege facts which, if proved, will justify an 
order for wioding-np the Company, Every order wliich may be made 
on any such petition shall operate in favour of all the creditors and all 
the cootribatories of the Company in ibe same manner as if it had been 
made upon the joint petition of a creditor and a contributory. 
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la the case of a Life-aasarance Company the Coart shall not j 
a hearing to the petition until security for costs fonsnch amoantas the 
Judge thinks reasonable is given^ and until, a prima facie case is also 
established the satisfaction of the Judge ; and, where the Company 
has an uncalled capital of an amount sufficieut, with the future pre- 
miums receivable by the Company, to make up thenctnal invested assets 
equal to the amount of the estimated liabilities, tho Court shall suspend 
further proceedings on the petitions for a reasonable time to enable the 
unculled capital, or a sufficieut part thereofi to be called up; and^ if at 
the end of the original or any suspended time for which the proceedings 
have been suspended sucli an amount has not been realised by means 
of calls as with the already invested assets is equal to the liabilities, an 
order shall ba made on the petition as if the Company had been pro- 
ved to be unable to pay its debts. 

Explanatioiu — Nothing in this section authorizes the presentation 
of a petition by a member of a Company who is indebted to the Com- 
pany in respect of a call made, or other monies due. 

132. No contributory of a Company under ibis Act shall be 

Contributory wl.en not a P«tition for winding-ap 

quaiifieii to vrosent wiud- such Company unless the members of the Gom- 
ing-up petition. pany are reduced in number to less than seven, 

or unless the shares in respect of which he is a contributory, or some 
of them, either were originally allotted to him, or have been held by 
him, and registered in his name, for a period of at least six months 
during the eighteen months previous to the commencement of the wind- 
ing up, or have devolved upon him through the death of a former 
hold'-r ; 

1 rovided that, where a share has during the whole or any part of 
the six months, been held by or registered in the name of the wife of 
a contributory either before or after her marriage, or by or in the name 
of any trustee T r such wife, or for the contributory, such share shallj 
for the purposes of this section, bo deemed to have been held by and 
^registered in the name of the contributory. 

^ 133. A v, inding-up of a Company by the Court shall be deemer" 

Commencement of wind- commence at the time of the presentation of 
ing-up by Court. the petition for the winding-up. 

134. The Court may, at any time after the presentation of a peti- 
Court may grant iujunc- *>0“ for winding-np a Company under this Act, 
lion. and before making an order for winding-np the 

Company, upon the application of the Company, or of any creditor 
or contributory of the Company, restrain further proceedings in any 
suit or proceeding against the Company, upon snch terms as the Oonrt 
thinks fit. 
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Tiie Court may also at any time after the presentation of snch peti- 
tioD| and before the first appointment of liquidators, appoint provision- 
ally an official liquidator of the estate and effects of the Company. 

135. Upon hearing the petition j the Court may dismiss the same 
Course to be pursued by or without costs, may adjourn the hearing 

Court oo bearing petition, conditionally or unconditionally, and may make 
any interim order or any other order that it deems just. 

136> When an order has been made for winding-up a Company 
Suits to be stayed after »“<*«** Of proceeding 

order for winding-up. ghall be proceeded with or commenced against 

the Company except with the leave of the Court, and subject to such 
terms as the Court may impose. 

Note. 

The language of section 136 of the Indian Companies’ Act (VI of 1882) 
shows that proceedings in execution are regarded as distinct from the suit 
for the purpose of that section : therefore tho leave given to proceed with 
a suit is not authority for proceedings taken in execution of the decree in 
the suit authorised. — 1. L. B., 16 Bom. 641. 

137* When an order has been made for winding-np a Company 
Copy of order to be for- under this Aot, a copy of such order shall forth- 
warded to Eegistrar. with be forwarded by the Company to the Re- 

gistrar of Joint-stock Companies, who shall make a minnte thereof iu 
his books relating to the Company. 

Such order shall be deemed to be notice of discharge to the ser- 
vants of the Company, except when the business of the Company is 
continued* 

138. Such Court may, at any time after an order has been made 
Power of Court to stay winding up a Company, upon the appli- 

prooeedingfl. cation of any creditor or contributory of the 

Company, and upon proof to the satisfaction of the Court that all pro- 
oeediugB iu relation to such winding-up ought to be stayed, make at 
order staying the same, either altogether or for a limited time, on sncl: 
terms and subject to snch conditions as it deems fit. 

139. When an order has been made for winding up a Company 

Effeot of order oo ehate- bj gnarantee, and having a capital di- 

capital of Company limited Tided into shares, any share-capital that may 
by guarantee. been called up shall be deemed to be 

assets of the Company, and to be a debt due to the Company from eact 
member to the extent of any sums that may be unpaid on any shares 
held by him, and payable at snch time as may be appointed by the 
Court. 

Conti n»y have regard IW. The Court may, as to all matter^ 

towiAe. of croditora or relating to the winding-np, have regard to the 
oontnbntonea. wishes of creditor* or contribntories ae proved 
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to it by any snfficient evidecce, and may, if it thinks direct meet- 
ings of the creditors or contributories to be summoned, held, and con- 
ducted iu such manner as the Court directs, for the purpose of ascertain- 
ing their wishes, and may appoint a person to act as chairman of any 
such and to report the result of such meeting to the Court, 

In the case of creditors, regard is to be had to the value of the 
debts dne to each creditor, and, in the case of contributories, to the 
number of votes conferred on each contributory by the regulations of 
the Company. 

Official Liquidators. 

141. For the purpose of conducting the proceedings in winding- 
Appointment of official “P » Company and assisting the Court therein, 

liquidator. there may be appointed a person or persons, to 

be called an official liquidator or official liquidators. 

The Court may appoint such person or persons, either provisionally 
or otherwise, as it thinks fit, to the office of official liquidator or official 
liquidators: 

Iu all oases, if more persona than one are appointed to the office 
of official liquidator, the shall declare whether any «act hereby required 
or authorized to be done by the official liquidator is to be done by all 
or any one or more of such persons. 

The Court may also determine whether any, and what, security is 
to be given by any official liquidator on his appointment. 

If DO official liquidator is appointed, or during any vacancy in 
such appointment, all the property of the Company shall be deemed to 
be in the custody of the Court. 

A receiver shall not be appointed of assets in ibe hands of an 
official liquidator. 

142. Any official liquidator may resign or be removed by the 

UesisnaUon., remoyal., Court ou due oause showu. Any vacancy in 
filling up vacancies, and the office of an official liquidator appointed by 
compensation. Court shall be filled up by the Court. There 

shall be paid io the official liquidator snoh salary or remnneratiou, by 
way of percentage or otherwise, as the Court may direct ; and, if more 
liquidators than one are appointed, snch remuneration shall be distri- 
buted amongst them is such proportions as the Court directs. 

143. The official liquidator shall be described by the style of the 
Style and duties of offi- official liquidator of the particular Company 

cial liquidator. in respect of which he is appointed, and not 

by his individual name. He shall take into his custody, or under his 
control, all the property, effects, and actionable claims to which the Com- 
pany is or appears to be entitled, and shall perform such duties in re. 
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paoj to ba oolleoted and applied in discharge of his liabilitiea existing . 
at the date of the said order. * ' 

148* In settling the list of oontribntories, the Court shall dia- j 
Proy! 9 ioo ns to represen- tinguish between persons who are oontribn- 
tatire contributories. tories in their own right, and persons who are 

coDtrihutories as being representatives of| or being liable to the debts 
of^ others. 

149* The Gonrt may^ at any time after making an order for wind* 
Power of Court to re- ^<>8 ^ Company, require any oouiribntory 

quire dttUveiy of pntpeny. for the time being settled on the list of ooutri* 
bntories, trustee, receiver, banker, or agent or officer of the Company 
to pay, deliver, convey, surrender, or transfer forthwith, or within snoh 
time as the Gonrt directs, to or into the bands of the official liquidator, 
any sam or balance, books, papers, estate, or effects which happeu to 
be in his hands for the time being, and to which the Company is pritna 
facie entitled. 

150* The Court may, at any time after making an order for wind- 

Powerof Court to orsa^ the Company, make an order on any 

p^ymant of debts by oon- contributory for the time being settled on the 
tributory. oontribntories directing payment to be 

made, in manner in the said order mentioned, of any taonies due from 
him or from the estate of the person whom he represents the Company, 
exclusive of any monies which he, or the estate of the person whom 
he represents, may be liable to contribute by virtue of any call made 
or to be made by tlie Court in pursuance of this part of this Act. 

The Court may, in making such order, when the Company is not 
limited, allow to such contributory, by way of set-ofiF, any monies due 
to him, or the estate which he represents from the Company on any 
independent dealing or contract with the Company, bat not any monies 
due to him as a member of the Company iu respect of any dividend or 
profits : 

Provided that, when all the creditors of any Company, whether 
limited or unlimited, are paid in full, any monies due on any account 
whatever to any contributory from the Company may be allowed to 
^im to way of set-off against any subsequent call or calls. 

\ In tbe event of the winding-up of any limited Company, the Court, 
if it thinks fit, may make to any director or manager of snoh Company 
whose liability is unlimited the same allowance by way of set-off as 
upder this section it may make to a cootributory where the Company ^ 
isi not limited. 

' 151* The Court may, at any time after making an order fojr 
Power of Oonrt to make winding*-up a Company, and either before ok ■ 
after it has ascertained the sofficiency of thf 1 



Sidi.m-m] INDIAN COMPANIES ACT. Ml 


auela of the Company, make calls 00| and order payment thereof by, 
all or any of the oontribntories for the time being settled on the list of 
oontribniories, to the extent of their liability, for payment of all or any 
enms it deems necessary to satisfy the debts and liabilities of the Com- 
pany, and the costs, changes, and expenses of winding it op, and for 
the adjasttnent of the rights of the oontribntories amongst themselves. 

The Conrt may, in making a call, take into oonsideration the pro- 
bability that souiH of the oontribntories upon whom the same is made 
may partly or wliolly fail to pay their respective portions of the same. 

152. The Court may order any contributory, purchaser, or other 
Power of Conrt to order person from whom money is due to the Corn- 
payment into Bank. pany to pay the same into the Bank of Bengal, 

the Bank of Madras, or the Bank of Bombay, as the case may be, or 
any branch thereof respectively, to the acconnt of the official liquidator 
instead of to the official liquidator ; and snch order may be enforced 
in the same manner as if it had directed payment to the official liqni* 
dator. 


153- All monies, bills, hnndis, notes, and oiber secnrities paid 
Bef?ulfttion of account ^nd delivered into the Bank of Bengal, the 
with Court. Bank of Madras, or the Bank of Bombay, or 

any branch thereof respectively, in the event of a Company being wound 
up by the Courf, shall be subject to such order and regulation for the 
keeping of the account of such monies and other effects, and for the 
payment and delivery in, or investment and payment and delivery ont| 
of the same of the Oonrt may direct. 

154. If any person made a contribntory as personal representative 

ProTteion ia cm. of ». ® oontributopy makes default ia 

presentative contributory paying any sum Ordered to be paid by him, 
not paying monies ordered, proceedings may be taken for adminis^ring 
the property of snob deceased contribntory, whether moveable or im- 
moveable, or both, and of compelling payment tbereoot of the monisi 

dne. \ 

155* Any order made by the Court in pnrsnanoe of this Act 

on any contribotory shall, subject to the pro* 
visions herein contained for appealing against 
loh order, be conclusive evidence that the monies, if any, thereby ap* 
earing to be dne or ordered to be paid are due ; and all other pertin- 
ent matters stated in such order are to be taken to be trnly stated as 
against all persons and in all proceedings whatsoever. * 

156« The Court may fix a certain day or certain days on or witk- 
_ , , in which creditors of the Company are to prove 

ditors not proriug wi(hia their debts or claims, or to be excloded irPm 
oertain time. the benefit of any, distribution made before, 

such debts are proved, w 


rder oonolaaiTe eridenoe. 
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157* 7b* Coarfe ehali acljaat tbe rights of tho oontribatories 
Ooort to adjust rights *oioBgBt thsniBolTOSy snd distribnto snj snrplos 
of ooDtribatoriss. that may remain amongst the parties entitled 

thereto. 

158. The Court may, in the event of the assets being insufficient 

Court to.otd«- oosts. **** liabilities, make an order as to the 

payment out of the estate of the Company of 
the costs, ohsrgee* and expenses incurred in windipg-up any Company 
in Booh order of priority as the Court thiuks just. 

159e When the affairs of tbe Company have been completely 
wound up, the Court shall make an order that 
ntioD o ompany. Company be dissolved from the date of such 
order, and the Company sbaii be dissolved accordingly. 

160* Any order so made shall be reported by the official liquidator 
Begistrar to make niinato Registrar, who shall make a minute ao- 

of ^f0Ad]aiiion of Company, oordiugly iu bis books of the dissolution of such 
/ Company. 

161« If the official liquidator makes default in reporting to the 

rviMr for aot report. B'^RW^rar, in the case of » Company being 
log dusuiution of Com- wouud op by the Court, tbe order that the 
Company be dissolved, he sbaK be liable to a 
penalty not exceeding one hundred rupees for every day during which 
he is BO in default. 

I^traordinary powers of Court. 

168* Tbe Court may, after it has made an order for winding up the 
« . n -i. 4 Company, summon before it any officer of the 

moo peiiKius before it aua- Company, or person known or suspeoted to have 
of ^m property jjj possession any of the estate or effects of 

the Company, or supposed to be indebted to 
the Company, or any person whom the Court may deem capable of 
giving information conoernitag tbe trade, dealings, estate, or effects of 
ibf Company. 

IL any peyaon so Bummoned, afte^ being tendered a reasonable sux 
for hia expenses, refuses to come before the Court at tbe time appoint 
ed, having no lawful impediment (made known to the Court at the tinf ^ 
of iie sitting and allowed by it), the Court may cause such person to iP 
apprehended and broaghi before the Court for examination. 

The Ooarl may require any such offioer or person to produce any 
doenmente in hie custody or power relating to the Company. Never* 
iheless, in oases* where any person claims any lien on documents pro- 
doced by him, such production shall be without prejudice to such liem 
SAd the Court shall have jurisdictioa in the winding-up to determine 
all questions relating to .aooh 
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isrote. 

‘Certain persons connected with a Company then in course of liqnidaiioB^ 
who were also some of the defendants in a pending snit brought by the 
Company (and revived subsequent to the order for winding up by the Offi- 
cial Liquidator) for an aucount and for the recovery of certain sums 
alleged to have been paid to the promoters of the Company, having been ex- 
amined under an order obtained under sec. 162 of the Companies* Act, 
1882, applied through their Counsel for costs incurred on such examination : 
Held^ that no order as to such costs could be made. — 1. L. B., 14 Oal. 219. 

163* Court may examine npon oath, either by word of 

Examination of parties mouth or upon Written interrogatorieSy any 
byOoart. person appearing or brought before it in 

manner aforesaid concerning the affairs, dealings, estate, or effects of 
the Company, and may reduce into writing the answers of every such 
person, and require him to subscribe the same. 

164- ^^0 Court may, at any time before or after it has made an 

Power to arrest contri- f 

bntory abont to abscond being given that there IS probable oanse for 

or to remove or conceal believing that any contributory to snch Com- 
any o la property. pauy is abont to quit British India or other- 

wise abscond, or to remove or conceal any of his goods or ohattbls, for 
the purpose of evading payment of oalls, or for avoiding examination 
in respect of the affairs of the Company, oanse snch oontribatory to be 
arrested, and his books, papersy monies, seonrities for monies goods, 
and chattels to be siezed, and him and them to be safely kept until snob 
time as the Court may order. 

165* Any powers by this Act bonferred on the Court shall be 
Powers of Court oamn- deemed to be in addition to, and not in rea- 
triotioD of, any other powers subsisting of in- 
stituting proceedings against any contributory, or the estate of any 
contributory or against any debtor of the Company, for the recovery of 
any call or other sums due from such contributory or debtor, or his 
estate ; and snob proceedings may be instituted accordingly. 

Enforcement of and Appeal fromf Orders, 

166* All orders made by a Court under this Act may be enforce. 
^ ^ . . ed in the same man-ner in which decrees ef 

ower e orca or ers. Court made in any enit pending tkereitt 

may be enforced. 

167 . Any order made by a Court for or in the course ef the 

Order made in any Court winfng-np of a OompaBy nndar thia 
to be enforoed by other tbsU be eoforoed IB any part of ontiab ladia, 
other thaa that ia wbidt aooh Coatt ia «tai^ 
ia the Coart that would hare had jarisdiotioa ia reapeot of aaeh Ceoi. 
patty if the registered office of the Company had tmea aitaata is moll 
other part, and in thf.mme aMniwr ia all rMpeeti sa if anek aa4ar 
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Appeal! from oHem. 


had been made bj the Court that it hereby required to enforce the 
iame. 

168« Where any order or decree made by one Court is required 
Vode of aedHog with or- enforced by another Court as herein- 

dsri to bo eaforood by before proTidedi a certified copy of rlie order 
other Ooarti. or decree SO , made shall be product^i to the 

proper officer of the Court required to enforce the same, and the pro- 
duction of sucii certified copy shall be sufficient evidence of such order 
or decree having been made; and thereupon such last mentioned Court 
shall take snob steps in the matter aa may be requisite for enforcing 
such order or decree, in the same manner as if it were the order or 
decree of the Court enforcing the same. 

169* Ba-hearinga of| and appeals from, any order or deoisiou 
made or given in the matter of the winding- 
up of a Company by the Court may be hod in 
the same manner and subject to the same conditions in and subject to 
which appeals may be bad from any order or decision of the same 
Court in eases within its ordinary jurisdiotion ; subject to this restric- 
tion, that no such re-hearing or appeal shall be heard nnlesss notice of 
the same is given within three weeks after any order complained of 
has been made, in manner in which notices of appeal are ordinarily 
given under the Code of Civil Procedure, unless such time is extended 
by the Court of appeal, 

170. In all proceedings nnder this Part of this Act, every Court, 
Jndioial notice to betoken Judge, and person judicially acting, and all 
of signntare ofoffioen. other officers, judicial or ministerial, of any 
Court, or employed in enforcing the process of any Court, shall take 
judicial notice of the signature of any officer of any other Conrr^ and 
also of the official seal of any other Oonrt when snob seal is appended 
to any dooument made, issued, or signed under the provisions of this 
Part of this Act, or any official copy thereof. 

171« The Judges of the District Courts^ who sit at places more 
Special • OominisiioMKo than twenty Buglish miles from the usual 
forsaoeiviog evidsDos. of sitting of the High Court, shall be 

Gtommissioners for the purpose of taking evidence nnder this Act in 
eases where any Company is wound np^ih a High Court ; and it shall 
be lawful for thiii High Court to refer the whole or any part of the 
examination ofany witneases nnder this Act to any person hereby 
appointed Commissioner, although such Commissioner is ont of the 
jurisdiotion of the Court Ahat made the order or decree for winding-up 
the Company. 

Every such Oommisaiouer shall, in addition to any power of snm- 
neuingend exasaiuing witnesses, and reqniring^he production or dsli« 
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▼ery of dooarnentBy and certifying or pnnieliiDg defaults by witneases» 
whij^b he might lawfully exercise aa a Jadge of a District Oonrti 
haVi^V in the matter so referred to bim^ all the same powers of som* 
moning and examiniug witnesses^ and requiring the prodaction or 
delivery of docurnentSi and pnoishingdefanlts by witnesses, and allow- 
ing coats and charges and expenses to witnesses, as the Coart which 
made the order for winding-dp the Company has ; and the examin- 
ation so taken shall be retnrued or reported to such last mentioned Ooart 
in each manner aa it directs. 

172* If any affidavit, affirmation, or declaration, required to be 

Affidavits, Ao., may be sworn or made nnder the provisions or for the 

^nro in British India, pnrposes of this Part of this Act, be lawfully 
Great Britain, or Ireland, o 

or abroad, before any com- Bworn or made in British India, or m Great 

petmit Court or persons. Britain, Of Ireland, or in any colony, island, 
plantation, or place nnder the dominion of Her Majesty in foreign parts, 
before any Court, Judge, or person lawfully authorized to take and re- 
ceive affidavits, affirmations, or declarations, or before any of Her Ma^ 
jesty’a Consuls or Vice Consuls in any foreign parts out of Her Majesty’s 
dominions, all Courts, Judges, Justices, Oommisioners, and persons acU 
ing judicially in Britieh India shall take judicial notice of the seal or 
stamp or siguature (aa the case may be] of any snob Court, Judge, per- 
son, Consul, or Vice Consul, attached, appended, or subscribed to any 
such affidavit, affirmation, or declaration, or to any other document to 
be used for the purposes of this Part of this Act. 

Voluntary Windiug-up of Company. 

CironmBfcanona under ]73. A Com psny Under this Aot mav bs 

(а) whenever the period, if any, fixed tor the duration of the Com- 
pany by the articles of association expires, or whenever the event, if 
any, occurs upon the ocourrence of which it is provided by the articles 
of association that the Company is to be dissolved, and the Company iu 
general meeting has passed a resolution requiring tho Company to be 
wound op voluntarily ; 

(б) whenever the Company has passed a special resolution reqnirer 
ing the Company to be woond np voluntarily ; 

(c) whenever the Company has passed an extraordinary resolution 
to the effect that it has been proved to its uatiafaction that the Company 
eannot by reason of its liabilities continue its business, and t^t it is ad^ 
visable to wind up the same : ^ 

For the purposes of this Aot any resolution shall be deemed to ba 
axtraordinary which is passed in snob manner as would, if it had been 
confirmed by a subsequent meetiogi have oonstitnted a special i^esolu- 
tion as hereinbefore defined. 
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17t* ^ folunlaiy windiog^iip alAli ba deemed to commence at 
OommeiioemMib of to- time of the passing of the resolntioa 

laotary wiading^np. anthoriaing soch wiodiog-np. When the wind- 

ing-ap is in parsaaooe of a special resoiatiooi it shall be deemed to 
oommesoe at the time of the passing, ander section seventj-seven, of the 
confirmatory resolation. 

SSsot of Tolaotsty wind* 175* Whenever a Company is wound up ^ 
Ingnp OB statosof Oom* Tolnntarily, the Company shall, from the date 
of the commencement of snob winding-np, cease 
to carry on its bnsiness except in so far as may be required for the be- 
neficial windiog*ap thereof; and all transfers of shares, except transfers 
made to or with the sanction of the liquidators, or alteration in the 
atatns of the members of the Company, taking place after the com- 
menoementof anch winding-np, shall be void ; but its corporate atate 
and all its corporate powers shall, notwithstanding that its regnlations 
otherwise provide, oontinne until the affairs of the Company are wound 
np. 

176« Notice of any special resolation or extraordinary resolution 
Notice of molatiof to passed for winding op a Company voluntarily 
wind up volunteril/. given by advertisement in the local 

oflSoial Gasette, and also in some newspaper (if any) pircnlatiog in the 
place where the registered office of the Company is .litnate. 


Cooseqoeooe of volaa- 
tai7 winding up. 


177* The following consequences shall 
ensue npon the voluntary wiudiog-up of a 
Company • 


(o) the assets of the Company shall be applied in satisfaction of its 
liabilities pari passu as they exist at the commencement of the winding- 
np, and subject thereto shall, unless the regulations of the Company 
otherwise provide, be distributed amongst the members according to 
their rights and interests in the Company ; 

(6) liquidators shall be appointed for the purpose of winding np 
the affairs of the Company and distributing the assets : 

(c) the Company in general meeting shall appoint snch persons as 
it thinks fit to be liquidators, and may fix the remuneration to be paid 
to them : 


(d) if one person only is appointed, all the provisions herein con- 
tained in reference to several liquidators shall apply to him : 

(e) npon the appointment of liquidators, all the powers of the direc- 
tors shall cease, except in so far as the Company in general meeting, 
or the liquidators, may sanction the continuance of auoh powers ; 

(/) when several liquidators are appointed, every power hereby 
given may be exercised by such one or more of them as may be de- 
termined at the time of their appcwtment, or, in default of such de- 
termination, by any number not less than two: 
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{g) the liqaidafeora may, withont the sanotioh ol the Coort, exer- 
oiae all powers by this Aot given to the official liquidators : 

(A) the liquidators may exercise the powers hereinbefore given to 
the Court of settling the list of contributories of the Company, and 
any list so settled shall be prima-faete evidence of the liability of the 
persons named therein to be contributories : 

(t) the liquidators may, at any time after the passing of the re- 
solution for winding up the Company, and before they have ascer- 
tained the sufficiency of the assets of the Company, call on all or any 
of the contributories for the time being settled on the list of contribu- 
tories, to the extent of their liability, to pay all or any sums they deem 
necessary to satisfy the debts and liabilities of the Company, and the 
costs, charges, and expenses of winding it up, and for the adjustment 
of the rights of the contributories amongst themselves ; and the liquid- 
ators may, in making a call, take into consideration the probability that 
some of the contributories upon whom the same is made may partly or 
wholly fail to pay their respective portions of the same : 

(y)th 0 liquidators shall pay the debts of the Company, and adjust 
the rights of the contributories amongst themselves. 

Note. 

Where a Company has gone into a voluntary liquidation it can still be 
sued for debts due by it incurred prior to liquidation, although the fact 
that there are liquidators may be material if execution of the decree is 
sought.— L L. R., 15 Madr. 97. 


178* Where a Company limited by guarantee, and having a oa- 

Bffect of windJng-np ou divided into shares, is being wound np 

share-capital of Oompaoj voluD tarily, any sbare-oapital that may not have 
limited by guarantee. been called up shall be deemed to be assets of 

the Company, and to be a debt due from each member to the Company 
to the extent of any sums that may be unpaid, on any shares held by 
him, and payable at such time as may be appointed by the liquidators. 


179- A Company about to be wound np yolnutarily, or in tbe 

Power of Company to ”P 

delegate authority to ap- an extraordinary resolution, delegate to its ere- 

point liquidators. ditors, or to any oommittee of its creditors, the 

power of appointing liquidators or any of them, and supplying any va- 
cancies in the appointment of liquidators, or may, by n like resolution, 
enter into any arrangement with respect to the powers to be exeUsised 
by the liquidators and the manner in which they are to be exercised* 
Any aot done by the creditors in parsuanoe of such deleorated 
power shall have the same effect as if it had been done by the Company. 
180* Any arrangement, which a Company about to be wound up 
Artangement when bind- voluntarily, or in the course of being wound up 
ing on creditors. voluntarily, shall have entered into with its otfe- 

II 115 



tl8 


INDIAN OOMPANIBS ACT. 


[SbC8. 181-18A 


diiotM, shall be- bindiop; on the Company if eanobioned by an extra- 
ordinary reaolation^ and on the creditors if acceded to by three-fonrths' 
in number and value of the creditors, subject to such right of appeal 
as is hereinafter mentioned. 

ISl* Any creditor or contributory of a Company that has in manner 
Power of creditor or aforesaid entered into any arrangement with/, 
contributory to appeal. its creditors may, within three weeks from thp 
date of the completion of such arrangement, Appeal to the Court against 
such arrangement, and the Court may thereupon, as it thinks just, 
amend, vary, or confirm the same. 


182* Where a Company is being wound up voluntarily, the liqui- 


Power for liquidators dr 
contributories inroluntary 


dators or any contributory of the Company may 
apply to the Court to determine any question 


irindkignip to apply to 
Court. 


arising in the matter of such winding-up, or to 
exercise, as respects the enforcing of calls or iu 


respect of any other matter, all or any of the powers which the Court 
might exercise if the Company were being wound up by the Court. Any 
Buoh application may be made by motion. The Court, if satisfied that 


the determination of such question or the required exercise of power 


will be just and beneficial, may accede, wholly or partially, to such ap- 


plication, on such terms and subject to such conditions as the Court 
thinks fit, or it may make such other order or decree on such appli- 
cation as the Court thinks just. 


183* Where a Company is being wound up voluntarily, the liqui- 
Power of hquidatora to da^ors may, from time to time, during the oon- 
eaU general meeting. tiouance of such winding-up, summon general 

meetings of the Company for the purpose of obtaining the sanotion of 
the Company by special resolution or extraordinary resolution, or for 
any other purposes they think fit. 

Id the event of the winding-up oontiDniug for more than one year, 
the liquidators shall summon a general meeting of the Company at the 
end of the first year and of each succeediug year from the comrnenoe- 
meat of the winding-up, or as soon thereafter as may be convenient, 
and shall lay before such meeting an account showing their acts and 
dealings, and the manner in which the winding-up has been conducted, 
during the preceding year. 

184* If Aoy vacancy occurs in the office of liquidators appointed 
Power to fiU up raoanoy ^7 Company, by death, resignation, or 
Hi office of liquidators. otherwise, the Company in general meeting 
may, subject to any arrangement they may have entered into with 
their creditorSi fill up snoh vacancy ; and a general meeting for the 
purpose of filling up such vacancy may be convened by the continu- 
ing liquidators, if any, or by any contributory of the Company, and 
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Bball be deemed to have been duly held if held in manner preaoribed bj 
the regulations of the Companji or in such other manner as may, on 
applidation by the continaing liquidator^ if any, or by any contribatory 
of the Company, be determined by the Court. 

185* If, from any oanse whatever, there is no liqnidator acting 

Power of Court to ap. case of a voluntary winding-up, the 

point liquidators. Oonrt may, on the application of a contriba- 

tory, appoint a liquidator or liquidators. The Court may also, on due 
cause shown, remove any liquidator and appoint another liquidator to 
act in the matter of a voluntary winding-np. 

186 As soon aa the affairs of the Company are folly wound up, 

Liquidator, on oonclurion liquidators sbail make op an account show- 

Of wiuding-up to make up iog the manner in which snoh winding-up 
an account. conducted and the property of the 

Company disposed of ; and thereupon they shall call a general meeting 
of the Company for the purpose of having the account laid before 
them, and hearing any explanation that may be given by the liqui- 
dators. 

The meeting shall be called by advertisement, specifying the time, 
place, and object of such meeting, and such advertisement shall be 
published one month at least previously to the meeting in the manner 
specified in section one hundred and seventy-six* 

Note. 

As a general rule a winding up of a company under supervision of the 
Court should be terminated in the same way as a purely voluntary winding 
up, i. e., under secs. 186 and 187 of the Indian Companies Act YI of 1882. 
—I. L. B., 6 Bom. 640. 

187. The liquidators shall make a return to the Registrar of such 

Liquidators to report meeting having been held, and of the date at 
meeting to Hegititrar. which the same was held ; and, on the expira- 

tion of three months from the date of the registration of such return, 
the Company shall be deemed to be dissolved* 

If the liquidators make default in making such return to the Re- 
gistrar, they shall incur a penalty not exceeding fifty rupees for every 
day during which such default continnes. 

188* All costs, charges, and expenses properly inonrred in the vol- 

Costs of voluntary liqui- “Dtary windiog-up Company, including 

dation. the remuneration of the liquidators, shall be 

payable out of the assets of the Company in priority to all other claims. 

189* The voluntary windi,Qg up of a Company shall not be a 

Saving of rights of ore- bar to tbe right of any creditor of snch Com. 
ditors. pany to have the same wound up by the Court, 

if the Court is of opinion that the rights of such creditor will be pre- 
j udiced by a voluntary windiog'Up. 
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190> Where • Company is in oonree of being wonnd up ▼olnnta- 

power of Court to adopt •“'* proceedings are taken for the pnrooee 

pmc«eduigt of Tolaatary of ha?io^ the same woand up by the Coart) 
wiodiug-up. Court may, if it thinks fit, notwithstanding 

that it makea an order directing the Company to be wound up by the 
Court) provide iu aaoh order or in any other order for the adoption of 
all or any of the proceedings taken iu the course of the voluntary* 
winding- up. 

Winding-up subject to the Supervision of the Court. 

191* When a resolution has been passed by a Company to wind 
Powerof Conpt,onappH. “P voluntarily, the Court may make an order 
cation, to direct windinjar* directing that the voluntary winding-up shall 
up eobjeoc to auperndon. con tin oe, but subject to such supervision of the 

Court, and with such liberty for creditors, contribotories, or others to 
apply to the Court, and generally upon such terms and subject to such 
conditions, as the Court thinks just. 

192s A petition praying wholly or in part that a voluntary wind- 
Petition for wii^ding-up ing-up shall continue, but subject to the su- 
eabjeot to euperviBion. pervisiou of {he Court, and which winding- up 
is hereinafter referred to as a winding-up subject to the supervision of 
the Court, shall, for the purpose of giving jurisdiction to the Court 
over suits, be deeiQed to be a petition for winding up the Company by 
the Court 


193- The Court may, in determining whether a Company is to 
Coart may have regard be wound np altogether by the Court, or sab- 
to wiahes of orediton. supervision of the Court in the ap- 

pointment of a liquidators or of liquidators and in all other matters 
relating to the winding-up subject to supervision, have regard to the 
wishes of the creditors or coutribatories as proved to it by any saffici- 
ent evidence, and may direct meetings of the creditors or contribotories 
to be Bommoued, held, and regulated in snob manner as the Court di- 
rects for the^purpose of ascertaining their wishes, and may appoint a 
person to aot as chairman of any such meeting, and to report the re- 
snlt of Bucb meeting to the Court. 

Id the case of creditors, regard shall be bad to the value of the 
debts due to each creditor, and, iu the case of contributories, to the 
number of votes conferred on each contributory by the regulations of 
the Company. 


Power to Conrt to ap- 
point additiooal liquidator 
in winding-ap aabject to 
tarperruion. 

additional liquidator. 


194. Where any order is made by the 
Court for a winding-up subject to the super- 
vision of the Conrt, the Court may, in such 
order or in any subseqaent order> appoint any 
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Any liquidator bo appoiuted by the Court shall have the sane 
powers, be subject to the same obligatioos* and in all respects stand in 
the same position, as if he had been appointed by the Company. 

The Court may, from time to time, remove any liquidator so ap« 
pointed b> the Court, and fill up any vacancy occasioned by such re* 
moval, or by death, or resignation. 

195* Where an order is made for a winding-up subject to the 
Effeofc of order of Oonrfc supervision of the Court, the liquidator appoint- 
for winding-up Bubjeot to ed to conduct soch winding-up may, snbjeot 
BuperviBion. restrictions imposed by the Court, ex- 

ercise all his powers, without the sanction or intervention of the Court, 
in the same manner as if the Company were being wound up altogether 
voluntarily. 

Save as aforesaid, any order made by the Court for a winding up 
subject to the supervision of the Court shall for all purposes, including 
the staying of suits and other proceedings, be deemed to be an order 
of the Court for winding up the Company by the Court, and shall confer 
fall authority on the Court to make calls, or to enforce calls made by 
the liquidators, and to exercise all other powers which it might have 
exercised if an order had been made for winding-np the Company alto- 
gether by the Court. . 

In the construction of the provisions whereby the Conrt is em- 
powered to direct any act or thing to be done to or in favour of the 
official liquidators, the expression official liquidator*’ shall be deemed 
to mean the liquidator conducting the winding-up subject to the super* 
vision of the Court. 

Note. 

Although, under section 195 of the Indian Companies Act VI of 1882, 
the Conrt has power to make an order dissolving a company in the course 
of winding up subject to its supervision, such oases must be exceptional 
and~oan only occur when the Conrt has deemed it proper to carry on the 
winding np under supervision in a manner such as clearly to approximate 
to a winding np by the Court. The ordinary rule is the other way, and 
it is reasonable that it should be so ; as, generally, a winding op under 
snpervision is not conducted under so intimate a control of the Court as to 
put the Conrt in a position to judge of the correctness of the liquidators* 
action and the completeness of the winding-np. So far as the Conrt does not 
interfere, a winding np under supervision remains essentially a voluntary 
winding np ; but the Court in a winding up under snpervision has full au- 
thority to interfere and to exercise to any extent the power which it might 
have exercised if an order had been made for winding np the Company by 
the Court.— I. L. R., 6 Bom. 640. 

196* Where an order has .been made for the winding-np of a 
. Company subject to the supervision of the 
vo?nDU^ ilqaida° Court, and snob order is aftery»rd« snpened- 
tgn to office of offioiai U- by gQ order directing the Company to bo 
qeideton. iroaudop compalaorily, the Coort may, in aoob 
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]«st'TDeDtioD6d order or in any sabeeqnenl order, appoint the volnntarj 
liqaidatora or aoj of ihenii either provisionally or permanently, and 
either with or without the addition of any other person, to be official 
liquidators. 

Supplemental Provisions. 

197. Where any Company is being wound up by the Court or sub- 

Di.po«ition< after com- ^ thasnpervision of the Court, all disposi- 

fnencsment of windiog-np tions of the property of tbe Company, and 
mvoided. every transfer of shares or alteration in the 

status of the members of the Company, made between the commence* 
ment of tbe wiuding«*np and the order for winding up, shall, unless tbe 
Court otherwise orders, be void. 

198. Where any Company is being wound up, all books, acconnts. 

Books of Company to be documents of tbe Company and of tbe liqni- 

oTidoDoe. dators shall, as between the contributories of 

the Company, be prima facie evidence of the troth of all matters pur- 
porting to be therein recorded. 

199. Where any Company has been wound np under this Act, and 
Disposal of books, ac- about to be dissolved, the books, aocounts, 

counts, and documents of and documents of the Company and of the li- 
Oompany. qnidator may be disposed of in the following 

way ; that is to say, where the Company has been wound np by, or 
anbject to the supervision of, the Court, in snch'way as the Court directs, 
and, where the Company has been wound np voluntarily, in such way 
as the Company by an extraordinary resolution directs. 

i3y, after the lapse of five years from the date of such dissolution, 
no responsibility shall rest on tbe Company pr the liquidators, or any 
one to whom tbe cnstody of such books, acconnts, and documents has 
been committed, by reason that tbe same or any of them cannot be 
made forthcoming to any party or parties claiming to be interested 
therein. 

200. Where an order has been made for winding up a Company 

. by the Court or subject to the supervision of 

oapeotion o boo . Court, the Court may make such order for 

the inspection by the creditors and contributories of the Company of 
its books and papers as the Coart thinks just, and any books and pa- 
pers in tbe possession of the Company may be inspected by creditors 
or coutribntories in conformity with the order of the Court, but not 
farther or otherwise. 

200A.^ (1) In the distribntion of the assets of any company being 
wound up under this Act, there shall be paid 
in priority to all other debts— 


Priority of debts. 


• See. 200A bos been inserted by Act VI. of lSi7, eee. 1. 
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^ (a) all revenne, taxes, ceases, and rates, whether payable to Her 
Majesty or to a local authority, due from the Company at the date of 
the commencement of the winding-np, and having become due and 
payable within the twelve months next before that date ; 

(b) all wages or salary of any clerk or servant in respect of ser- 
vices rendered to the Company within the two months next before the 
oommencement of the winding-up, not exceeding one thousand rupees 
for each clerk or servant ; and 

(c) all wages of any labourer or workman, not exceeding five hun- 
dred rupees for each, whether payable for time or piece-work, in res- 
pect of services rendered to the Company within the two months next 
before the commencement of the winding-up, 

(2) The foregoing debts shall rank equally among themselves, and 
shall be paid in full, unless the assets of the Company are insufficient 
to meet them, in which case they shall abate in equal proportions among 
themselves. 

(3) Subject to the retention of snoh sums as may be neoessary for 
the cost of administration or otherwise, the liquidator or official liqui- 
dator shall discharge the foregoing debts forthwith, so far as the assets 
of the Company are and will be sufficient to meet them, as and when 
the assets oome into the bands of the liquidator or official liquidator,* 

201* ^be liquidator may, with the sanction of the Court where 
CJeiiernl «ch.me of liqni- Compauy is being wound up by the Court, 
datioD way be saneiiooed. or subject to the supervision of the Court, and 
with the sanction of an extraordioary resolution of the Company 
where the Company is being wound np oltogether volnntarily, pay 
any classes of oreditors in full, or make such compromise or 
other arrangment as the liquidator may deem expedient with oreditors 
or persons claiming to be creditors, or persons having or alleging 
themselves to have any claim, present or future, whereby the Compauy 
may be rendered liable. 

202* The liquidator may, with the sanction of the Court where 
the Company is being wound np by the Court 
Power to compromise. Subject to the supervision of the Court, and 

with the sanction of au extraordinary resolution of the Company 
where the Company is being wound up altogether voluntarily, compro- 
mise all calls and liabilities to calls, debts, and liabilities capable of 
resuitiug in debts, and all claims, whether present or future, subsisting 
or supposed to subsist between the Compauy and any contributory or 
alleged contributory, or other debtor or person apprehending liability 
to the Company, and all questions in any way relating to or afifeotiog 
the assets of the Company or the winding-up of the Company, genar- 
ally upon such terms as may be^agreed upon, with power for the liqoir 
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dator to Wke Aoy seonrity for the discharge of each debts or liabilities, 
and to give^somplete discharges in respect of all or any each calls, 
debts, or liabilities. 

208* Where any compromise or arracgement shall be proposed 
Whsre oompromiM pro- between a company which is, at the commence* 
po^, Conrt majOTder a ment of this Act or afterwards, in the conrse 
to decide as to siich com- Of .being wonnd up either voluntarily or by or 
promise. under the supervision of the Court, and ther 

creditors of such Company, or any class of snch creditors, it shall be 
lawful for the Conrt, in addition to any other of its powers, on the ap- 
plication in a summary way of any creditor or the liquidator, to order 
that a meeting of such creditors or class of creditors shall be sum- 
moned in such manner as the Conrt shall direct ; and, if a majority in 
number, representing three-fourths in valne, of such creditors or class 
of creditors, present either in person or by proxy at snob meeting shall 
agree to any arrangement or compromise, snch arrangement or com* 
promise shall, if sanctioned by an order of the Conrt, be binding on 
all snob creditors or class of creditors as the case may be, and also on 
the liquidator and contributories of the said Company* 


804* Where any Company is proposed to be, or is in the course 

^ ^ being, wound up altogether voluntarily, 

Power for Hqnidatoni to j ^ i ^ 

accept shares, Ac., as a whole or a portion of its basiness or 

consideration for sale of property is proposed to be transferred or sold 
property© ompany. another Company, the liquidators of the 

first-mentioned Company may, with the sanction of a special resolntion 
of the Company by whom they were appointed, conferring either a 
general authority on the liquidator or an authority in respect of any 
particnlar arrangement, receive, in compensation or part compensation 
for each transfer or sale, shares, debentnres, policies, or other like in- 
terests in such other Company, for the purpose of distribution amongst 
the members of the Company being wound up, or may enter into any 
other arrangement whereby the members of the Company being wound 
up may, in lieu of receiving cash, shares, debentures, policies, or other 
like interests, or in addition thereto, participate in the ^profits of, 
or receive any other benefit from, the pnrohaaing Company. 


Any sale made, or arrangement entered into, by the liquidator in 
pursuance of this section shall be binding on the members of the Com- 
pany being wound up; subject to this proviso that, if any member of the 
Company being wound up, who has not voted in favour of the special 
resolution passed by the Company of which he is a member at either 
of the meetings held for passing the same, expresses his dissent from 
any snch special resolntion in writing address^ to the liquidators or 
one of them, and left at the registered oflBoe of the Company not later 
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than seven days after the date of the meeting at which such special re* 
solntioa was passed, snob dissentient member may, by writing address- 
ed and left as last aforesaid, require the liquidator to do one of the 
following things as the liquidator may prefer (that is to say) : either 
to abstain from carrying such resolution into effect, or to purchase the 
interest held by such dissentient member at a price to be determined 
in manner hereinafter mentioned' ; such purchase-money to be paid 
before the Company is dissolved, and to be raised by the liquidator in 
such manner as may be determined by special resolution. 

No special resolution shall be deemed invalid for the purposes of 
this section by reason that it is passed antecedently to, or concurrently 
with, any resolution for winding-up the Company or for appointing li* 
quiqlsitors ; but, if an order be made within a year for winding np the 
Company by or subject to the supervision of the Court, snch resolution 
shall not be of any validity unless it is sanctioned by the Court. 

205* The price to be paid for the purchase of the interest of any 
Mod© o£ determining dissentient member may be determined by 
price. agreement. If the parties dispnte about the 

Jsame, snch dispute shall be settled by arbitratiou uuder theAprovisions 
i next hereinafter contained. 

i 206* When any dispute so directed to be settled by arbitration 
has arisen, then, unless both parties concur in 
to^wh^n appointment of B single arbitrator, each 

be determined by arbitra- party, on the request of the other party, shall 
by writing under his hand nominate and ap- 
pf tit an arbitrator to whom such dispnte shall be referred. 

After any such appointment has been made, neither party shall 
have power to revoke the same without the consent of the other, nor 
shall the death of either party operate as such revocation. 

If for the space of fourteen days after any such dispnte has arisen, 
and after a request in writing has been served by the one party on the 
other party to appoint an arbitrator, such last-mentioned party fail to 
appoint snch arbitrator, then upon such failure the party making the 
request, and having himself appointed an arbitrator, may appoint snch 
arbitrator to act on behalf of Wh parties, and snch arbitrator may 
proceed to hear and determine the matters in dispute ; and in snch case 
the award or determination of snch single arbitrator shall be final. 

207* Ifi before the matters so referred are determined, any arbi- 

VacanoTof arbitrator to appointed by either party die, or be- 

beaopplied. come incapable or refuse, or for seven days 

neglect, to act as arbitrator, the party by whom snob arbitrator was 
appointed may nominate and appoint in writing some other person to 
act in his place ; acfi if) for the space of seven days after notice in writ* 
11 116 
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iDg from the other party for that pnrpoBe^ he fail to do so, the remain* 
ing or other arbitrator may proceed ea parte ; and every arbitratoMo 
snbatitated as aforesaid shall have the same powers and anthoritiea as 
were vested in the former arbitrator at the time of each his death, re- 
fnsal, or disability as aforesaid. 

208« Where more arbitrators than one have been appointed, they 
shall, before entering upon the matters refer- 
Appoinfcmenb of umpire. them, nominate and appoint by writing 

nnder their hands an umpire to decide on any snch matters on which 
they shall differ. 

If snch umpire die, or refnse, or for seven days neglect, to act, 
they shall forthwith, after snch death, refnsa), or neglect, appoint 
another nmpire in his place ; and the decision of every such umpire on 
the matters so referred to him shall be final. 

209* The said arbitrators or their nmpire may call for the pro- 
Power of arbitrators to call dnction of any docnmenta in the possession or 
for books, Ac. power of either party which they or he may 

think necessary for determining the qnestion in dispute, and may ex- 
amine the parties/or their witnesses on oath. 

210. The costs of and attending every snch arbitration to be de- 
termined by the arbitrators shall be in the dis- 
Costatobe in discretion cretion of the arbitrators or their umpire, as 
the case may be. 

21 1« On the application of either of the parties, the submission < 
Submission to arbitration *0 ^“7 suoh arbitration maybe filed in the 
may be filed in Court. Court, and an order of reference may be made 
thereon ; and the provisions of the Code of Civil Frooednre shall, so % 
as the same are applicable, apply to every snch order and to all proceed- 
ings thereunder. 

212. Where any Company is being wound up by the Court or 

CMt.inatt«chra.tite,d». to the sapervision of the Court, any 

tresses and executions to attachment, distress, or exeontioo pat in force^ 
*”^°*‘^* without the leave of the Court, against the 

estate or effects of the Company after the commencement of the wind- 
ing-np shall be void. 

Nothing in this section applies to proceedings by the Government. 

213. Every conveyance, mortgage, delivery of goods, payment, 

„ , , , execution, or other act relating to property, 

which would, if made or done by or against 
any individual trader, be deemed, in the event of bis insolvency, to 
have been made or done by way of undue or fri^dulent^ preference of 
the creditors of such trader, shall, if made or dont by or against asv 
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Company, be deemed, in the event of snob Company being wound np 
nnder this Act, to have been made or done by way of undue or frau- 
dulent preference of the creditors of snch Company, and shall be in- 
valid accordingly. 

For the purposes of this section, the making of an application for 
witl.ug-up a Company shall, in the. case of a Company being wound 
up by the Court or subject to the supervision of the Court, and a re- 
solution for winding-up the Company shall, in the case of a voluntary 
winding* op, be deemed to correspond with the act of insolvency in the 
case of an individnal trader ; and any conveyance or assignment made 
by any Company formed nnder this Act, of all its estate and effects to 
trnstees, for the benefit of all its creditors, shall be void. 

214* Where, in the course of the winding-up of any Company un- 

rower of Conrt to ns- “PP®” “"y P*®* P""®®®"* 

sesB damages aeainat delin- director, manager, official or other liquidator, 
qnwit directors and ofti- officer of Buch Company has misapplied 

I or retained in his own hands, or become liable 

or accountable for, any monies of the Company, or been guilty of any 
misfeasance or breach of trust in relation to the Company, the Court 
may, on the application of any liquidator or of any creditor or contribu- 
tory of the Company, notwithstanding that the offence is one for which 
the offender is criminally responsible, examine into the conduct of snch 
director, manager, or other officer, and compel him to repay any 
monies so misapplied or retained, or for which such officer has become 
liable or accountable, together with interest after such rate as the 
Court thinks or to contribute such sums of money to the assets of 
the Company ^ way of compensation in respect of snch misapplica- 
tion, retainer, misfeasance, or breach of trust, as the Court thinks 
just. 

Explanation /.—The banker of a Company is not, as such, an 
officer within the meaning of this section. 

Explanation 11 . — Proceedings canuot be taken under this section 
against the represeutatives of a deceased officer. 

215. If any director, officer, or contributory of any Corn- 
Penalty on falsiBoation pauy wouud up Under this Act destroys, ronti- 
of books. lates, alters, falsifies, or fraudulently secretes 

any books, papers, writings, or securities, or makes, or is privy to the 
making of, any false or fraudulent entry in any register, book of ac- 
count, or other doonment belooging to the Company, with intent to 
defraud or deceive any person, every person so offending shall be pun- 
isbed with imprisonment for a term which may extend to two years, 
and shall also be liable to fine which may extend to five hundred 
rnpees. 
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216* Where any order is aade for wintiog-np a Company by 
Frofacntfoa of dolin- Oonft or ■object to the sopervision of the 
qn«nt direotors in cam Conrt, if it appear in the eonrse of Bnoh wini* 
of wiadiDg«up by Ooart. ing-up that any past or present directory man- 
ager, oflSoer, or member of such Company has been gnilty of any 
offence in relation to the Company for which he is criminally res- 
ponsiblej theJ^Oonrt may, on the application of any person interested 
in such windiog^np or of its own motion, direct the oflSoial liqnidaiora 
or the liquidators (as the case may be) to institnte a prosecntion for 
snoh offence, and may order the costs and expenses of snch prosecntion 
to be paid ont of the assets of the Company. 

217« If any person, npon any examination npon oath authorized 

Penalty foi^falee eridanoe. affidavit, deposition, 

or solemn affirmation, in or abont the winding- 
np of any Company under this Act, or otherwise in or abont any matter 
arising under this Act, intentionally gives false evidence, he shall be 
liable to imprisonment for a term which may extend to seven years^ 
and shall also be liable to fine. 


818. Where the High Coart makes an order for winding np a 
Wiadiopr-np may be re- Company under this Aot, it may, if it thinks 
ferred to Diacriot Ooarb. direct all sabseqnent proceedings to be had 

in a District Court ; and thereupon such District Court shall, for the 
purpose of wioding-np the Company, be deemed to be the Couri’* 
within the meaning of this Act, and shall have, for the purposes of 
such winding-np, all the jnriadiotion and powers of the High Court. 

219. If during the progress of a winding-up in a District Conrt 

Trantfer of windinrnp ** *“ ^ “PP®**’ *^® ^'8** 

from one Diatriot^. Court the same ooald be more conveniently prosecn- 
to another. District Conrt, the High Court 

may transfer the same to snch other Court, and thereupon the winding- 
np proceed in snch other District Conrt. 

Kote. 

See I. L. B., 9 Al. 180, noted under seo. 25 of Aot XIV of 1882 (Civil 
Prooednre Code.) • 

PABT V. 


OooetitntiOB of Begistra- 
tion office. 


BEGlSTSATIOK-OrhOB. 

220* The registration of Companies un- 
der this Aot shall be oonduoted as follows (that 
is to say) 

(a) The Local Government may, after the sauction of the Gover- 
nor-General in CouDoil to the creation of any enoh offices shall have 
been obtained, from time to time appoint such Registrars, Assistant Re- 
gistrars, clerks, and servants as it may think necessary for the regis- 
tration of Companies under this Aot, and remc ve them at pleas a re 5 
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(6) The Local Govenunent may make such regalations aa it thinks 
fit with respect to the duties to be performed by any inch Registrarsi 
Assistant Registrars, clerks, and servants as aforesaid: 

(e) The Local Government may from time to time determine the 
places at which offices for the registration of Companies are to be esta- 
blished, so that there be at all times maintained in each of the towns 
of Calcutta, Madras, and Bombay at least one such office, and that no 
Company shall be registered except at an office within that part of Bri- 
tish India in which, by the memorandum of association, the registered 
office of the Company is declared to be established : 

[d) The Local Government may from time to time direct a seal or 
seals to be prepared for the authentication of any documents required 
for or connected with the registration of Compnaies : 

(s) Every person may inspect the documents kept by the Registrar 
of Joint stock Companies. . There shall be paid for such inspection 
snch fees as may be directed by the Local Government, not exceeding 
one rnpee for each inspection. Any person may require a certificate of 
the incorporation of any Company, ora copy or extract of any other 
document or any part of any other document, to be certified by the 
. gistrar. There shall be paid for snob certificate of incorporation, 
certified copy, or extract, such fees as the Local Government may direct, 
not exceeding three rupees for the certificate of incorporation, and not 
exceeding two annas for each hundred words of such copy or extract : 

(/) The existing Registrar, Assistant Registrars, clerks, and other 
officers and servants in the office for the registration of Joint-stock Com- 
panies shall, during the pleasure of the Local Government, hold the 
offices and receive the salaries hitherto held and received by them, but 
they shall in the execution of their duties conform to any regulations 
that may be issued by the Local Government : 

(g) There shall be paid to any Registrar, Assistant Registrar, 
clerk, or servant that may hereafter be employed in the registration of 
Joint-stock Companies such salaries as the Local Government may, 
with the sanction of the Governor-General in Council, direct : 

{h) Whenever any act is herein directed to be done to or by the 
Registrar of Joint-stock Companies, such act shall, until the Local 
Government otherwise dir^ts, be done to or by the existing Registrar 
of Joint'Stook Companies, or in his absence to or by such person aa the 
Local Government may for the time being authorize. But, in the event 
of the Local Government altering the constitution of the existing regis- 
try office, such act shall be done to or by snch officer or officers, and at 
such place or places with reference to the local situation of the registered 
offices of the Companies to be registered, as the Local Government may 

appoint. 
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PABT VI. 

Afpucatioh Act to Coupakibb beoisteubd cndee ibe Joint-stock ' 
Companies Am. « 

221> Bvbjeot as hereiuafcer meDtioned, this Act, with the escep- 

AppUwtion o* Aot to schedule, shall ap- 

Oompaiiiet formed under plj-.to Companies formed and registered under 
A^XIX of 1867 or VII of Act No. XIX of 1857 and Act No. VII of 1860, 
or either of them, in the same manner, ki the 
case of a limited Company, as if such Company had been formed and 
registered under this Act as a Company limited by shares, and, in the 
case of Company other than a limited Company, as if such Company 
had been formed and registered as an unlimited Company nnder this 
Act; with this qualification, that, wherever reference is made ex- 
pressly or impliedly to the date of registration, such date shall be deem- 
ed to refer to the date at which such Companies were respectively 
registered under the said Acts or either of them, and the power of 
altering regulations by special resolutiou given by this Act shall, iu 
the case of any Company formed and registered under the said Acts or 
either of them, extend to alteriug any provisions contained in the table 
marked B aunexed to Act No. XIX. of 1857, and shall also, iu the case 
of au unlimited Company formed and registered as last afores^^jd, extend 
to altering any regulations relating to the amount of capital or its dis- 
iribution into shares, notwithstanding that such regulations are contain- 
ed in the memorandum of associatiou* 


222* This Act shall apply to Compau ies registered but not formed 
^ under the said Acts or either of them, iu the 

Companies registered un- manner as it IS hereinafter declared to 

der Acd XIX of 1867 or apply to Companies registered out not formed 
VII of 1 60. under this Act ; with this qualification, that, 

wherever reference is made expressly or impliedly to the date of regis- 
tration, such date shall be deemed to refer to the date at which such 
Companies were respectively registered under the said Acts or either 
of them. 

223* Any Company registered under the said Acts or either of 
Mode of transferring them may cause its shares to be transferred in 
•bares. manuer hitherto iu use, or in such other 

manner as the Company may direct. 


FAST VII. 

Companies AUTHOBizED to register uni ^bt this Act. 


221> With the exceptions made iu the next following section and 
CompraiM of ■“bject to the regulatiouB therein contained, 

b^Dg legiitered. every Company exietiair the time of the com' 

mesipemeBt of this Act, inclnding any CSmpmiy registered under either 
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of the said Acts, consisting of seven or more members, and any Com* 
pany hereafter formed in pnrsnanoe of any Act of Parliament, or Act 
of the Governor-General in Council other than this Act, or of Letters 
Patent, or being otherwise dnly constituted by law, and consisting 
of seven or more members, may at any time hereafter register itself 
under this Act as an unlimited. Company, or a Company limited by 
shares, or a Company limited by guarantee, and no such registration 
shall be invalid by reason that it has taken place with a view to the 
Company being wound up. 

225. The following regnlations shall be 

tra®fr^of‘”exiBi''irg Com- respeoc to tb« registration of 

pauies. Companies under this Part of this Act (that is 

to say): — 

(a) No Company having the liability of its members limited by 
act of Parliament or Act of the Governor-General in Council other than 
this Act, or by Letters Patent, and not being a Joint-stock Company 
as hereinafter defined, shall register under this Act in pnrsnanoe of 
this Part thereof : 

k (6) No Company having the liability of its members limited by 
^ of Parliament, OP Act of the Governor-General in Council other 
tba'h his Act, or by Letters Patent, shall register under this Act in 
pursuance of this Part thereof as an unlimited Company, or as a Com- 
pany limited by gnarantee : 

(<;) No Life-assurance Company existing at the time of the com- 
mencement of this Act, and no Company that is not a Joint-stock Com- 
pany as hereinafter defined, shall in pnrsnance of this Part of this Act 
register under this Act as a Company limited by shares : 

(d) No Company shall register under this Act in pnrsnance of 
this Fart thereof unless an assent to its so registering is given by a 
majority of such of its members as may be present personally, or by 
proxy in cases where proxies are allowed by the regulations of the 
Company, at some general meeting summoned for the purpose : 

(e) Where a Company, not having the liability of its tnembera 
limited by Act of Parliament, or Act of the Governor-General in Oounoil, 
or by Letters Patent, is about to register as a limited Company, the 
majority required to assent as aforesaid shall consist of not less than 
three-fourths of the members present, personally or by proxy, at anoh 
last-mentioned general meeting,: 

(/) Where a Company is about to register as a Company limit- 
ed by gnarantee the assent to its being so registered shall be accom- 
panied by a resolution declaring that each member undertakes to con- 
tribute to the assets of the Company, in the event pf the same beiDg 
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woaod op dariog the time tfaot he is a member or within one year 
afterward, for payment of the debts and liabilities of the Ooir^atiy 
ooniraoted before the time at which he ceased to be a member, and 6f 
the costSi chargeSf and erpenaes of winding-np the Company, and for 
the adjnstmeikt of the rights of the contributories amongst themselves, 
simh amoont as may be required not exceeding a specified amonnt. 

In oompnting any majority under this section, when a poll is de- 
manded, regard shall be had to tbe number o( votes to which each 
member is entitled according to tbe regulations of the 'Company of 
which he is a member. 

226. For tbe purposes of this Part of this Act, so far as tbe 
Definition of « Joint- Same relates to the description of Companies 

stock Company.*' empowered to register as Companies limited 

by shares, a Joinbstock Company shall be deemed to be a Company 
having a permanent paid-np or nominal capital of fixed amonnt, divid* 
ed into shares, also of fiixed amonnt, or held and transferable as stock, 
or divided and held partly in one way and partly in the other, and 
formed on the principle of having for its members the holders of shares 
in such capital, or the holders of snoh stock, and no other persons ; 
and snch Company, when registered with lioLited liability under this 
Act, shall be deemed to be a Company limited by shares. 

227. Previonsly to the registration, in pnrsnance of this part of 
KeqaisibioDB for ragiitra- this Act, of any Joint-stock Company, there 

tion by Companies. gjjujj |jq delivered to the Registrar the follow- 

ing documents (that is to say) 

(a) A list showing the names, addresses, and oconpations of all 
persons who, on a day named in snoh list and not being more than six 
clear days before tbe day of registration, were members of snob Com- 
pany, with the addition of the shares held by such persons respectively, 
distingnisbing, in cases where snoh shares are numbered, each share by 
its number : 

{b) A copy of any Act of Parliament or Act of the Governor-Ge- 
neral in Gonnoil, Royal Charter, Letters Patent, deed of settlement, 
contract of oo-partnery or other instroment constituting or regulating 
tbe Company : 

(c) If any such Joint-stock Company is intended to be registered 
M a limited Company, the above list and copy shall be accompanied by 
a statement specifying the following particulars (t^t is to say) : — 

the nominal capital of the Company and th j number of shares into 
which it is divided ; 

tbe number of shares taken and the amonnt paid on each share ; 

the name of the Company, with the addition of the word limited” 
as tbe last word thereof ; 
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'witfa the additioDy in the case of a Company intended to be r0gia^ 
tered as a pompany limited by gaaranteoy of the resolution declaring 
the amoant of the guarantee, 

228* Previously to the registration in pursuance of this Part of 

Eeq^wtion. for reRi.- Company not being a Joint- 

tration by existing Oom- Btook Company, there shall be delivered to the 
l»ny not being a Joint- Begistrar a list showing the names. addresaeSf 
and oconpations of the directors or other mana« 
gets (if any) of the Company, also a copy of any Act of Parliamenti 
Act of the Governor*General in Connoil, Letters Patenty deed of set* 
tlementy contract of oo-partuery, or other instrument constituting or 
regulating the Company, with the addition, in the case of a Company 
intended to be registered as a Company limited by guarantee^ of the re- 
solution declaring, the amount of the guarantee, 

229* Where a Joint-stock Company authoriaed to register under 

Power of existing Com. the whole Or any portion of 

pany to register amount of its capital converted into stock, snob Company 
stock instead of shares. shall, as to the capital so converted, instead of 
delivering to the Begistrar a statement of shares, deliver to the Regis- 
trar a statement of the amount of stock belonging to the Company and 
the names of the persons who were holders of such stock, on some day 
to be named in the statement, not more than six clear days before the 
day of registration, 

230n The lists of members and directors and any other particulars 

Anthentioation of state- ^ Company hereby required to be 

ments of existing Com- delivered to the Registrar shall be verified by 
P^^®*** declaration of the directors of the Company de- 

livering the same, or any two of them, or of any two other principal 
ofiSoers of the Company, made before a Justice of the Peace or a Dis- 
trict Judge. , 

231a The Begistrar may require such evidwoe as he thinks neces- 

Begistrar may r.qaire Purposo. of aatiafying himself 

eridence as to nature of whether an existing Company is or is not a 
Company. Joint-stock Company as hereinbefore defined, 

232* Every banking Company existing at the date of the pas- 
sing of this Act which registers itself as a 
limited Company shall, at leaat thirty day, 
liability, notice to be given previous to obtaining a certificate of registra- 
to oustomers. limited liability, give notice that it 

is intended so to register the same to every person and partnership 
firm having a banking account with the Company, 

Such notice shall be given either by delivering the same to auoh 
person or firm^ or leaving the same^ or putting the same into the poet 
n U7 
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addressed io bim or them^ at such address as shall have been last corn* 
manicated or otherwise become known as his or their address to or by 
the Company. 

In case the Company omits to give any such notice as is herein* 
before required to be giveni then^ as between the Company and the 
person or persons only who are for the time being interested in the 
account in respect of which such notice ought to have been given^ and 
so far as respects snch account and all variations thereof down to the 
time at which such notice shall be given bnt not further or otherwise, 
the certificate of registration with limited liability shall have no oper- 
ation. 

S33* ^0 shall be charged in respect of the registration in 

Bzemption of certain >“<» of this Part of this Act of any Com- 

OompanieB from payment pany in cases where snch Company is not re- 
^ gistered as a limited Company, or where, pre- 

viously to its being registered as a limited Company, the liability of the 
shareholders was limited by some Act of Parliament, or Act of the 
Governor-General in Gonncil, or by Letters Patent. 

234. Any Company authorized by this Part of this AiCt to regis- 
^ ^ , ter with limited liability shall, for the purpose 

ompany o angename. obtaining registration with limited liability, 
change its name by adding thereto the word “ limited.’^ 

235- Upon compliance with the requisitions in this Part of this 
Oertificsateof registration -^.ct contained with respect to registration, and 
of ezisiing Companies. on payment of Buoh fees, if any, as are payable 
under the tables marked B and C in the first schednle hereto, the Re- 
gistrar shall certify under his hand that the Company so applying for 
registration is incorporated as a Company under this Act, and, in the 
case of a limited Company, that it is limited ; and thereupon such Com- 
pany .shall be incorporated, and shall have perpetual snooession and a 
common seal. 

236. A certificate of incorporation given at any time to any Com- 

^ . pany registered in pnrsnance of this Part of 

deuce of compliance with this Act shall be coDclnsive evidence that all 
the requisitions herein contained in respect of 
registration under this Act have been complied with, and that the Com- 
pany is authorized to be registered under this Act as a limited or un- 
limited Company, as the case may be ; and the date of incorporation 
mentioned in snch certificate shall be deemed ne the date at which 
the Company is incorporated under, this Act. 

237. All such property, moveable and immoveable, inclnding all 
Tranafer of property to interests and rights in, to, and out of property, 

Company. moveable and immoveable, and including obli- 
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gationa and actionable claimB« as may belong to or be vested in the 
Company at the date of its registration under this Act, shalli on regia* 
tration^ pass to and vest in the Company as incorporated under this 
Act for all the estate and interest of the Company therein. 

238* The registration in parsuanoe of this Part of this Act of any 

RegUtraMon nnder this Company shall not affect or prejndioe the liabi- 
Act uot to affect obliga- ^ty of suoh Company to have enforced against 

tioDs inoarred previously it or its right to enforce^ any debt or obliga- 
to registration. .. . ^ . f 

tion incnrredj or any contract entered intOy by, 

to, with, or on behalf of such Company previonsly to sach registration. 

239* All suoh suits and other legal proceedings as may at the 
Continuation of existing time of the registration of any Company regia-* 
tered in pursuance of this Part of this Act have 
been commenced by or against sach Company, or the public ofScer or 
any member thereof, may be continued in the same manner as if such 
registration had not taken place. Nevertheless, execution shall not 
issue against the effects of any individual member of such Company 
npon any decree or order obtained in any suit or proceedings sO com- 
menced as aforesaid; but, in the event of the property and effects of 
the Company being insufficient to satisfy such decree or order, an 
order may be obtained for winding-up the Company. 

240- When a Company is registered under this Act in porsnanco 
Effect of registration un- of this Part thereof, all provisions contained 
der Act. iq any Act of Parliament, Act of the Qovernor- 

General in Conncil, deed of settlement, contract of co-partnery. Letters 
Patent, or other iDstrnment oonstitnting or regulating the Company, 
inclnding, in the case of a Company registered as a Company limited 
by guarantee, the resolution declaring the amount of the guarantee, 
shall be deemed to be conditions and regulations of the Company, in 
the same manner and with the same incidents as if they were contained 
in a registered memorandum of association and articles of association ; 
and all the provisions of this Act shall apply to snob Company and the 
members, contributories, and creditors thereof, in the same manner iu 
all respects as if it had been formed under this Act, sabject to the 
provisions following (that is to say):— 

(a) That table A in the first sohednle to this Act shall not, nnless 
adopted by special resolntioo, apply to any Company registered under 
this Act in pursnanoe of this Part thereof : 

(5) That the provisions of this Act reliating to the numbering ot 
not apply to any Joint-stook Company whose shares are 

not nambered : 

(c) That no Company shall have power to alter any proviaiona ooft^ 
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4iiaed io raj Act of ParliameDt, Act of the Legisiative Coanoil, or Act 
of the Goirernor-Geoeral in Conncil relating to the Company : 

(d) That no Company shall have power, withont the sanction of 
the Governor- General in Gonnoil# to alter any provision contained in 
any Letters Patent relating to the Company : 

(e) In the event of the Company being wound np, every person 
shall be a contributory, in respect of the debts and liabilities of the 
Company contracted 'prior to registration, who is liable to pay or con- 
tribute to the payment of any debtor liability of the Company contract- 
ed prior to registration, or to pay or contribnte to* the payment of any 
ram for the adjastment of the rights of the members amongst them- 
selves in respect of any such debt or liability, or to pay or contribnte 
to the payment of the costs, charges, and expenses of winding-up the 
Company, so far as relates to such debts or liabilities as aforesaid. 
Every such contributory shall be liable to contribute to the assets of 
the Company, in the course of the winding-up, all sums due from him 
in respect of any such liability as aforesaid. In the event of the death 
or insolvency of any such contributory as last aforesaid, the provisions 
hereinbefore contained with respect to the representatives, heirs, and 
devisees of deceased contributories, and with reference to the assignees 
of insolvent contributories, shall apply : 

(/) Nothing herein contained shall authorize any Company to 
alter any such provisions contained in any deed of settlement, contract 
of oo-partnery, Letters Patent, or other iustrament constituting or re- 
gulating the Company, as would, if such Company had originally been 
formed under this Act, have been contained in the memorandum of as- 
sociation, and rae not authorized to be altered by this Act : 

Bat nothing herein contained shall derogate from any power of 
altering its constitution or regulations which may be vested in any 
Company registering under this Act in pursuance of this Part thereof 
by virtue of any Act of Parliament, Act of the Governor-General in 
Council, deed of settlement, contract of co-partnery, Letters Patent, or 
other instrument constituting or regulating the Company. 

841. The Court may, at any time after the presentation of a 
Power of Gbnrt to rei. petition for winding-up a Company registered 
vein fnrtlisr prooeediogs. in pnrsuanee of this Part nf this Act, and be- 
fore making an order for winding-np the Com jaly, upon the applica- 
tion of any creditor of the Company, restrain further proceedings in 
any snit or legd proceeding against any opntribntory of the Company 
as well as against the Company as hereinbefore provided, opon rach 
terms as the Court thinks fit. 



Sica. 242 & 243 ] INDIAN COMPANIES ACT. 


937 


24S* Where an order has been made for wtnding-np'a Company 
Order for winding-np registered in pnrsnance of this Fart of i this 
Act, in addition to the provisions hereinbefore 
oontained, it is hereby farther provided that no snit or other legal 
proceeding shall be commenced or proceeded with against any coutri- 
bntory of the Company in respect of any debt of the Company, except 
with the leave of the Coart, and sabject to snob terms as the Conrt 
may impose. 


PABT VIII. 

Application or Act to IJnbkgistibed Govpanixs. 

243* Sabject as hereinafter mentioned, any Partnership, Assooi- 
WindiDg-up unregister- ation, or Company, except Railway Companies 
ed Companies. incorporated by Act of Parliament or Act of 

the Governor-General in Coancil, consisting of more than seven mem- 
bers, and not registered ander this Act, and hereinafter inclnded ander 
the term unregistered Company,’* may be wound op under this Act, 
and all the provisions of this Act with respect to winding-np shall ap- 
ixxjf to each Company, with the following exceptions and additions 

(1) An nnregistered Company shall, for the purpose of determin • 
; ng the Court having jurisdiction in the matter of the winding*np, be 

^leemed to be registered in that part of British India where its princi- 
" ^3 b 1 place of business is situate or, if it has a principal place of business 
; situate in more than one part of British India, then in each part of 
British India where it has a principal place of business. Moreover, the 
; principal place of business of an unregistered Company, or (where it 
has a principal place of business situate in more than one part of British 
India) such one of its principal places of business as is situate in that 
part of British India in which proceedings are being instituted, shall 
' for all the purposes of the winding>np of snob Company, be deemed 
to be the registered office of the Company : 

(2) No nnregistered Company shall be wound up under this Act 
voluntary, or subject to the supervision of the Court : 

(8) The oircumstances under which an unregistered Company may 
be wound up are as follows (that is to say) 

(а) whenever the Company is dissolved or has ceased to carry on 
business, or is carrying on business only for the purpose of winding- 
np its affairs ; 

(б) whenever the Company is unable to pay its debts ; 

(c) whenever the Court is of opinion t^at it is just and equitable 
that the Company should be wonod up : 

(4) An nnregistered Company shall, for the purposes of this Act, 
be deemed to be unable to pay its debta-7- 
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(a) whenever a creditor to whom the Company is indebted, by as* 
eignment or otherwise, in a aom. exceeding five hnndred rapc :3 then 
doe, has served on the Company^ by leaving the same at the principal 
place of bnsine'ss of the Company, or by delivering to the secretary or 
some director or principal ofiicer of the Company, or by otherwise ser- 
ving the same in such manner as the Court may approve or direct, a 
demand nnder his hand requiring the Company to pay the sum so due, 
and the Company has for the space of three weeks sncoeeding the ser- 
vice of each demand neglected to pay each snm, or to secare or com- 
pound for the same to the satisfaction of the creditor ; 

(5) whenever any snit or other proceeding has been instituted 
against any member of the Company for any debt or demand dne or 
claimed to be due from the Company, or from him in his character of 
member of the Company, and notice in writing of the institution of 
such suit or other legal proceeding having been served upon the Com- 
pany by leaving the same at the principal place of business of the Com- 
pany, or by delivering it to the secretary or some director, manager, or 
principal officer of the Company, or by otherwise serving the same in 
aoch manner as the Oonrt may approve or direct, the Company b' 
not, within ten days after service of suob notice, paid, secured, i 
pomponnded for such debt or demand, or procured such suit or othet 
legal proceeding to be stayed, or indemnified the defendant to hit 
reasonable satisfaction against sncb snit or other legal proceeding, and 
against all costs, damages, and expenses to be incurred by him by 
reason of the same ; 

(e) whenever execution or other process issned on a decree or 
order obtained in any Court in favonr of any creditor in any proceed- 
ing instituted by auob creditor against the Company or any member 
thereof as such, or against any person authorized to be sued as nominal 
d^endant on behalf of the Company, is returned unsatisfied ; 

(d) whenever it is otherwise proved to the satisfaction of the 
Qonrt that the Company, is unable to pay its uebts. 

244* In event of an unregistered Company being wound up, 
every person shall be deemed to be a contri- 

Who to be deemed a oon- , ^ ^ 4.^ 

tribatory in the event of butory who 18 liable to pay or contribute to 
Company being wound np. payment of any debt or liability of the 
Company, or to pay or contribute to the payment of any sum for the 
adjuatment of the rights of the members amongst themselves, or ta 
pay or ooutribute to the payment of the costs, charges, and expenses 
of winding up the Company. 

Every such contributory shall be liable to contribute to the asseiis 
o£ the Company id the coarse of the winding-up all auma due from 
him in reapeot of any snob liability aa afprmid*. 
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In the event of the death or ineolvenoy of any oontribntozyi the 
nrovisioQB hereinbefore contained with respeot to the personal repre- 
”^^tative8y heirsy and devisees of a deoeas^ oontribntoryi and to the 
^ oe^goeea of an insolvent contribntory, shall apply. 

S45* The Court may, at any time after the making of an applica- 
. Werof OoarttoreBtram tiou for Winding up an unregistered Company, 
Sioi^er proceedings. before making an order for winding-up 

pompany, upon the application of any creditor of the Company, 
|iin farther proceedings in any suit or proceeding against any con- 
ory of the Company, or against the Company as hereinbefore 
led, upon such terms as the Court thinks fit. 


:6- Where an order has been made for winding-up an unregis- 
of order for wind- tered Company, in addition to the provisions 
Company. hereinbefore contained in the case of Com- 

panies formed under this Act, it is hereby further provided that no 
suit shall be commenced or proceeded with against any contributory 
of the Company in respect of any debt of the Company, except with 
the leave of the Court, and subject to such terms as the Court may 
impose. 

247* Ifany unregistered Company has no power to sue and be sued 
Provision in case of nn- » common name, or if, for any reason, it ap- 
^ registered Company. pears expedient, the Court may, by the order 

I made for winding-up such Company or by any sabsequent order, direct 
‘ that all snchlproperty, moveable and immoveable, iDolnding all interests, 

I claims, and rights into and out of property, moveable and immoveable, 

/ and including actionable claims, as may belong to or be vested in the 
! Company, or to or in any person or persons on trust for or on behalf 
X^f the Company, or any part of snob property, is to vest in the official 
liquidator or official liquidators by his or their official name or names ; 
{. hnd thereupon the same or such part thereof as may be specified in 
I the order shall vest accordingly, and the official liquidator or official 
\ liquidators may, in his or their official name or names, or in snoh name 
or names, and after giving snob indemnity, as the Court, directs, bring 
or defend any suits or other legal proceedings relating to any property 
vested in him or them, or any suits or other legal proceedings neces- 
sary to be brought or defended for the purposes of effectually winding 
np the Company and recovering the property thereof. 

248- The provisions made by this Part of this Act with respect 
Prowaions of this Part of *<> onregistered CompanieB shall be deemml to 
Act (^mniative. be made in addition to, and not in restriction 

of, any provisions hereinbefore contained with respect to windiog-np 
Companies by the Conrta 
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TJie Coort ovoflloial liqaidfkior may, in addition to anything oon* 
tained in thin Fart of tbjo Aot^esareise any powers or do any act 'o t^ 
ease of nnregistered Companies which might be ezeroised or dona jM 
it or him in winding>np Companies formed nnder this Aot j bnt an ' 
regi^ed Company shall not, except in the event of its being wonndj 
be deemed to be a Company nnder this Aot, and then only to the ez| 
.provided by this Fart of this Act. 


Oonpany oot to boy its 
own ibares. 


Saying of oonveyanoea. 


PABT IX 

MlSClLLANBOUS PbOTISIOKS. 

249* No CompaDj under this 
have power to buy its owu shareSe 

250* WherOi previously to the oommencement of this 
Saying of existing pro- has been tqade for winding-up a.^Q 

oeedinga for whiding-op. pauy under the Indian Companies Act, 
or a resolution has been passed for winding-up a Company voluntarily, 
snob Company shall be wound up in the same manner and with the 
same incideLts as if this Aot were not passed ; and, for the purposes 
of such winding-up, the Indian Companies Act, 1866, shall be deemed 
to remain in fall force. 

251* Where, previously to the commencement of this Act, any 
conveyance, mortgage-deed, or other instrn- 
ment has been made in pursuance of the Indian j 
Companies Act, 1866, sooh instrnment shall be of the same force as it ; 
this Act had not passed ; and, for the pnrposes of snch instrument, the 
Indian Companies Aot, 1866, shall be deemed to remain in foil force, 

252. All offences nnder this Act may be tried by any Magistrate 
. of the first class, unless the period of impri- 

ognisanoe o o enoea gonment to which the offender is liable exceeds 

that which such officer is competent to award nnder the law for the 
time being in force in the place in which he is employed. When the 
period of imprisonment provided by this Aot e xctods the period that 
may be awarded by §ach officer, the offender shall be committed for 
trial before the Court of Session. 

If any offence which by this Aot is declared to be punishable by 
Panishment of offenom f "7 penalty is committed by any person with- 
eomaitted witbin PtMi- in the local limits of the ordinary original 
denoy towns. jnrisdiotion of the High Courts of Jndi- 

catnre at Fort William, Madras, and Bombay, snch offence shall be 
pnnishable npon snmmary conviction by any Presidency Magistrate of 
the place at which snch Court is held. 

258. finbj^ to the provisions hereinbefore contained, the Court 
Pewst to make onders u <n*y in any proceedings nnder this Aot, make 
snch order as to coats aa it thinks fit. 


to costs. 
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254* The High Goart maj, from time to time, make rales, coo- 
Powar of High Court to sistent with this Aci and with the Code of 
make rales. Ojyjl Procedure, oonoerniog the mode of pro- 

ceeding to be had for winding-ap a Company in each Oonrt and in the 
Ooarts sabordinate thereto, and for giving effect to the provisions here- 
inbefore contained as to the redaction of the capital and the sab-divi* 
sion of the shares of a Company. 

255* la sections 1 and 13 of Act No. XXI of 1860 {far th$ re- 

Oonstruotion of » Regis- of Literary, Scientific, and t^aritahle 

trar of Joiot-stook Compa- Societies), the words ' ‘Registrar of JoinV\ 
mes” in Act XXL of 1880. Companies” shall be construed to mean 
gistrar of Joint-stock Companies under this Act or any Act for the tie 
being in force* 

256* Save as provided in sections one hnndred and and 

- AotBot to apply to Bank ®"® handred and fifty-three, nothing this 
Act shall be deemed to apply to the Bank of 
Bengal, the Bank of Madras, and the Bank of 
Bombay. 


of Beogal, Madras, or Bom- 
bay. 


FIRST SCHEDULE. 

TABLE A. 

Regulations for Makagehekt op a Company limitep by Shares. 

Shares. 


(1.) If several persons are registered as joint holders of any share, 
any one of snoh persons may give effectual receipts for any dividend pay- 
able in respect of such share. 

(2.) Every member shall, on payment of eight annas or such less sum 
as the Company in general meeting may proscribe, be entitled to a certifi- 
cate under the oommon seal of the Company, specifying the share or 
shares held by him, and the amount paid np thereon. 

(3.) If snoh certificate is worn out or lost, it may be renewed, on pay- 
ment of eight annas or such less snm as the Company in general meeting 
may prescribe. 

Calls on Shares. 

(4.) The directors may from time to time make such calls upon the 
members in respect of all monies unpaid on their shares as they think fit, 
provided that twenty-one days’ notice at least is given of each call ; and 
eaoh member shall be liable to pay the amount of calls so made to the 
persons and at the times and places appointed by the directors. 

(5.) A call shall be deemed to have been made at the time when the 
resolution of the directors authoriciug snob call was passed. 

(6.) If the call payable in respect of any share is not paid before or on 
the day appointed for payment thereof, the holder for the time being of 
ench share shall be liable to pay interest for the same at the rate of five 
per cent, per annum from the day appointed for the payment thereof to 
the time of the actual payment. ' 

II 118 
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(7.) The directors maj, if they think fit, receive, from any member 
willing to advance the same, all or any part of the monies due noon the 
shares held by him beyond the sums aotnally called fpjr; and, upon . the 
monies so paid in advance, or so much thereof as from time to time ex- 
ceeds the amount of the calls then made upon the shares in respect of 
which such adivance has been made, the Company may pay interest at such 
rate as the member paying such sum in advance and the directors agree 
upon. 

Transfers of Shares. 

(8.) The instrument of transfer of any share in the Company shall be 
executed both by the transferor and transferee, and the transferor shall be 
deemed to remain a holder of such share until the name of the transferee 
is entered in the register book in respect thereof. 

(9.) Shares in the Company shall be transferred in the following 

form 


I, A of , in consideration of the sum of rupees paid 

to me by C D, of , do hereby transfer to the said 0 D the share 

(or shares) numbered standing in my name in the books of the 

Company, to hold unto the said C 2), his executors, administrators, . 
and assigns, subject to the several conditions on which I held the same 
at the time if the execution hereof ; and I, the said C P, do hereby agree 
to take the said share {or shares) subject to the same conditions. As wit- 
ness our bands the day of 

(10.) The Company may decline to registei any transfer of shares made 
by a member who is indebted to them. 

(11.) The transfer books-shall be closed during the fourteen days im- 
mediately preceding the ordinary general meeting in each year. 

Transmission of Shares. 


(12.) The executors or administrators of a deceased member shall be the 
only persons recognized by the Company as having any title to his share. 

(13.) Any person becoming entitled to a share in consequence of the 
death, bankruptcy, or insolvency of any member, or in consequence of the 
marriage of any female member, may be registered as a member upon such 
evidence being produced as may, from time to time, be required by the 
Company. 

(14.) Any person who has become entitled to a share in consequence 
of the death, bankruptcy, or insolvency of any richer or in consequence 
of the marriage of any female member, may, instead of being registered 
himself, elect to have some person to be named by him registered as a 
transferee of such share. 

(15.) The person so'.beooming entitled shall testify such election by exe- 
cuting to his nominee an instrument of transfer of such share. 

(16.) The instrument of transfer shall be presented to the Company, 
together with such evidence as the directors may require to prove the title 
of the transferee, and thereupon the Company, shall register the transferee 
as a member. 

Forfeiture of Shares. 

(17.) If any member fails to pay any call on the day appointed for 
payment thereof, the directors may, at any time thereafter, during such 
time as the call remains unpaid, serve a notioaon him requiring him to pay 
such call together with interest and any expenses that may have accrued 
by reason of such non-payment. 
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(18.) The notice shall name a farther day on or before whieh suoh 
call and all interest and expenses that have accrued by reason of snob 
non-payment are to be paid. It shall also name the place where payment 
is to be made, the place so named being either the registered office of the 
Company or some other place at which calls of the Company are nsnally 
made payable. The notice shall also state that, in the event of non-pay- 
ment at or before the time and at the place appointed, the shares in res- 
pect of which suoh call was made' will be liable to be forfeited. 

(19.) If the requisitions of any suoh notioe as aforesaid are not com- 
plied with, any share in respect of which such notioe has been given may 
at any time thereafter, before payment of all calls, interest, and expenses 
due in respect thereof has been made, be forfeited by a resolution of the 
directors to that effect. 

(20.) Any share so forfeited shall be deemed to be the property of the 
Company, and may be disposed of in such manner as the Company in 
general meeting thinks fit. 

(21. J Any member whose shares have been forfeited shall notwithstand- 
ing be liable to pay to the Company all calls owing upon such shares at the 
time of the forfeiture. 

(22.) A solemn declaration in writing, made before a Magistrate, that 
the call in respect of a share was made and notioe thereof given, and that 
default in payment of the call was made, and that the forfeiture of the share 
was made by a resolution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated as against all persons entitled to suoh 
share, and such declaration and the receipt of the Company for the price of 
such share shall constitute a good title to suoh share, and a certificate of 
proprietorship shall be delivered to the purchaser, and thereupon he shall 
be deemed the holder of such share discharged from all calls due prior to 
such purchase, and he shall not be bound to see to the application of the 
purchase -money, nor shall his title to such share be affected by any irregu- 
larity in the proceedings in reference to such sale. 

Conversion of Shares into Stock. 

(23.) The directors may, with the sanction of the Company previously 
given in general meeting, convert any paid-up shares into stock. 

(24.) When any shares have been converted into stock, the several 
holders of suoh stock may thenceforth transfer their respective interests 
therein, or any part of such interest, in the same manner and subject to 
the same regulations as and subject to which any shares in the capital of 
the Company may be transferred, or as near thereto as circumstances admit. 

(25.) The several holders of stock shall be entitled to participate in the 
dividends and profits of the Company according to the amount of their res- 
pective interests in such stock; and such interests shall, in proportion to 
the amount thereof, confer on the holders thereof, respectively, the same 
privileges and advantages for the purpose of voting at meetings of the Com- 
pany and for other purposes as would have been conferred by shares of 
equal amount in the capital of the Company ; but so that none of such pri- 
vileges or advantages, except the participation in the dividends and profits 
of the Company, shall be conferred by any suoh aHquot part of consolidated 
stock as would not, if existing in shares, have conferred such privileges or 
advantages. 

Increase in Capital, 

(2G.) The directors may, with the sanction of a special resolution of the 
Company previously given in general meeting, increase its capital by tiie 
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imuB of new sheree ; euoh aggregate inoresee to be of snob amount^ and to 
be divided into sbaree of snob reapeotive amoants, as tbe Company in gener« 
al meetiDg direotSi or, if no direction is given, as tbe directors tbink ex- 
pedient. 

(27.) Subject to any direction to tbe contrary that may be given oy tbe 
meeting that sanctions tbe increase of capital, all new shares shall be offer- 
ed to tbe members in proportion to the existing shares held by them, and 
euob offer shall be made by notice specifying the number of shares to which 
the member is entitled and ^limiting a time within which the offer, if not 
accepted, will be deemed to be declined ; and after the expiration of snob 
time, or on tbe receipt of an intimation from the member to whom such 
notice is given that he declines to accept the shares offered, the directors 
may dispose of the same in such manner as they think most beneficial to 
the Company. 

(28.) Any capital raised by the creation of new shares shall be consi- 
dered as part of the original capital, and shall be subject to the same pro- 
visions, with reference to the payment of calls, and the forfeiture of shares 
M non-payment of calls, or otherwise, as if it had been part of the original 
^pital. 

Oeneral Meetings. 

(29.) The first general meeting shall be held at snob time, not being 
more than six months after the registration of the Company, and at such 
place, as tbe directors may determine. 

(SO.) Sub8eq[uent general meetings shall be held, once at the least in 
«very year^ at such time and place as may be prescribed by the Company 
in general meeting; and, if no other time or pl.'voe is prescribed, a general 
meeting ehall be held on the first Monday in February in every year, at 
Buoh place as may be determined by the directors. 

^ (31..) Tbe above-mentioned general meetings shall be called ordinary 

meetings^ all other general meetings shall be called extraordinary. 

(32.) The directors may, whenever they think fit, and they shall, upon 
a requisition made in writing by not less than one-fifth in number of the 
members of tbe 'Company, convene an extraordinary general meeting. 

(33.) Any requisition made by tbe members shall express the object 
of tbe meeting proposed to be called, and shall be left at the registered 
office of the Company. 

(34.) Upon the receipt of such requisition the directors shall forthwith 
proceed to convene an extraordinary general meeting. If they do not pro- 
ceed to convene the same within twenty-one days fi^m the date of the re- 
quisition, tbe requisitionisto, or any other membei i amounting to the requir- 
ed number, may themselves convene an extraordinary general meeting. 

Proceedings at Oeneral Meeting. 

(35.) Seven days' notice at tbe least, specifying tbe place, tbe day, and 
the hour of meeting, and in case of special business the general nature of 
such business, shall be given to the members in manner hereinafter men- 
tioned, or in such other manner, if any, as may be prescribed by the Com- 
pany in general meeting ; but the non-receipt of such notice by any mem- 
ber shall not invalidate the proceedings at any general meeting. 

(36.) All business shall be deemed special that is transacted at an ex- 
traor^nary meeting, and all that is transacted at an ordinary meeting, with 
tbe exception of sanctioning a dividend, and the consideration of the accounts, 
balance-sheets, and the ordinary report of the directors. 
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(37.) No business shall be transacted at any general meeting, except 
the declaration of a dividend, unless a qaomm of members is present at the 
time when the meeting proceeds to bnsiness. Such quorum shall be ascer- 
tained as follows, that is to say : If the persona who have taken shares in 
the Company at the time of the meeting do not exceed ten in number, the 
quorum shall be five ; if they exceed ten, there shall be added to the abore 
quorum one for every five additional members up to fifty, and one for every 
ten additional members after fifty, with this limitation, that no quorum 
shall in any case exceed twenty. 

(38.) If, within one hour from the time appointed for the meeting, a 
quorum is not present, the meeting, if convened upon the requisition of 
members, shall be dissolved. In any other case, it shall stand adjourned 
to the same day in the next week, at the same time and place ; and if, at 
such adjourned meeting, a quorum is not present, it shall be adjourned 
sine die, 

(39.) The chairman (if any) of the board of directors shall preside as 
chairman at every general meeting of the Company. 

(40.) If there is no such chairman, or if at any meeting he is not pre- 
sent within fifteen minutes after the time appoint^ for holding the meet- 
ing, the members present shall choose some one of their number to be 
chairman. 

(41.) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place ; but no business shall 
be transacted at any adjourned meeting other than the business left un- 
finished at the meeting from which the adjournment took place. 

(42.) At any general meeting, unless a poll is demanded by at least 
five members, a declaration by the chairman that a resolution has been 
carried, and an entry to that effect in the book of proceedings of the Com- 
pany, shall be sufficient evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of or against such resolution. 

(43.) If a poll is demanded by five or more members, it shall be taken 
in such manner as the chairman directs, and the result of such poll shall 
be deemed to be the resolution of the Company in general meeting. In 
the case of an equality of votes at any general meeting, the chairman shall 
be entitled to a second or casting vote. 

Votes of Members, 

(44.) Every member shall have one vote for every share up to ten. He 
shall have an additional vote for every five shares beyond the first ten 
shares up to one hundred, and an additional vote for every ten shares be- 
yond the first hundred shares. 

(45.) If any member is a lunatic or idiot, he may vote by his committee 
or other legal curator ; and if any member is a minor, he may vote by his 
guardian or any one of his guardians if more than one. 

(46.) If one or more persons are jointly entitled to a share or shares, 
the member whose name stands first in the register of members as one of 
the holders of such share or shares, and no other, shall be entitled to vote 
in respect of the same. 

(47.) No member shall be entitled to vote at any general meeting unless 
all calls due from him have been paid, and no member shall be entitled to 
vote in respect of any share that he has acquired by transfer, at any meet- 
ing held after the expiration of three months from the registration of the 
Company, unless he has been possessed of the share in respect of which he 
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olaims to rote for at least three tnonths previoosly to the time of holding 
the meeting at wbioh he proposes to vote. 

(48.) Votes may be given either personally or by proxy. 

(49.) The instrament appointing a proxy shall be in writing, nn^ler the 
hand of the appointor, or, if snoh appointor is a corporation, under their 
eommoQ seal, and shall be attested by one or more witness or witnesses. No 
person shall be appointed a proxy who is not a member of the Company. 

(50.) The instrament appointing a proxy shall be deposited at the re- 
gistered office of the Company not less than seventy-two hours before the 
time for holding the meeting at which the person named in such instru- 
ment proposes to vote ; but no instrument appointing a proxy shall be valid 
after the expiration of twelve months from the date of its execution . 

(51.) Any instrument appointing a proxy shall be in the following 

form 

Company, Limited. 

I, , of . , being a member of the Company, 

Limited, and entitled to vote or votes, hereby appoint 

, of , as my proxy, to vote for me and on my behalf at 

the (ordinary or extraordinary, as the case may he) general meeting of the 
Company to be held on the day of , and at any adjourn- 

ment thereof (or at any meeting of the Company that may be held in the 
year ). As witness my hand, this day of Signed by the 

said 4n the presence of 

'Directors, 

(52.) The number of the directors, and the names of the first directors, 
shall be determined by the subscribers of the memorandum of association. 

(53.) Until directors are appointed, the subscribers of the memorandum 
of assooiation shall be deemed to be directors. 

(54.) The future remuneratiou of the directors, and their remuner- 
ation for services performed previously to the fir^t general meeting, shall 
be determined by the Company in general meeting. 

Towers of Directors. 

(55.) The business of the Company shall be managed by the directors, 
who may pay all expenses incurred in getting up and registering the Com- 
pany, and may exercise all such powers of the Company as are not by the 
foregoing Act, or by these articles, required to be exercised by the Com'' 
pany in general meeting, subject nevertheless to any regulations of these 
articles, to the provisions of the foregoing Act and to such regulations, 
being not inconsistent with* the aforesaid regulations, or provisions, as may 
be prescribed by the Company in general meeting ; but no regulation made 
by tbe Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such regulation had not been 
made. 

(56.) The oontinuing directors may act notwithstanding any vacancy 
in their body. 

Disqualification of Directors, 

(57.) The office of director shall be vacated — 

if he, or any partner of his, or the firm of which he is a member, holds 
any other office or place of profit under the Company ; 

if he becomes bankrupt or insolveut ; 
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if he is pnnisfaed noder any of the penal provisions of the foregoing 
Act; 

if he is concerned in or participates in the pro6ts of any contract with 
the Company. 

But the above rules shall be subject to the following exceptions : that 
no director shall vacate his office by reason of his being a member of any 
Company which has entered into contracts with or done any work for the 
Company of which he is director ; nevertheless, he shall not vote in res^ 
pect of such contract or work, and, if he does so vote, his vote shall not be 
counted. 

Rotation of Directors, 

V \(58.) At the first ordinary meeting after the registration of the Oom- 

V \the whole of the directors shall retire from office ; and at the first 
o^ 'y meeting in every subsquent year, one-third of the directors for the 
time -eing, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

(59.) The one-third or other nearest number to retire during the first 
and second years ensuing the first ordinary meeting of the Company shall, 
unless the directors agree among themselves, be determined by ballot. In 
every subsequent year, the one-third or other nearest number who have been 
longest in office shall retire. 

A retiring director shall be re- eligible. 

(f ) The Company at the general meeting at which any directors retire 
in m^' ^ aforesaid shall fill up the vacated offices by electing * a like 

numl/ it persons. 

I ^ If,at any meeting at which an election of directors ought to 
take ' $e, the places of the vacating directors are not filled up, the meeting 

shall stand adjourned till the same day in the next week, at the same time 
and place ; and if at such adjourned meeting the places of the vacating direc- 
tors are not filled up, the vacating directors, or such of them as have not 
had their places filled up, shall continue in office until the ordinary meeting 
in the next year, and so on from time to time until their places are filled up. 

(63.) The Company may from time to time, in general meeting, increase 
or reduce the member of directors, and may also determine in what rotation 
such increased or reduced number is to go out of office. 

(64.) Any casual vacancy occurring in the board of directors may be 
filled np by the directors, but any person so chosen shall retain bis office eo 
long only as the vacating director would have retained the same if no vacancy 
bad occurred. 

(65.) The Company in general meeting may, by a special resolution, re^ 
move any director before the expiration of his period of offioe, and may by 
an ordinary resolution appoint another person in his stead. The person so 
appointed shall hold offioe during such time only as the direetor in whose 
place he is appointed would have held the same if he had not been removed. 

Proceedings of Directors. 

(66.) The directors may meet together for the despatch of busing, 
adjourn'and otherwise regulate their meetings as they think fit, and de^ 
termine the quorum necessary for the transaction of business. Questions 
arising at any meeting shall be decided by a majority of votes. In ease of 
an equality of rotes, the chairman shall have a second or casting rote. A 
director may at any time summon a xneetiiig of the directors. 
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(67.) The direotm may elect a chairz^an of their meetings, and de- 
termine the period for which he » to hold office ; bat, if no snoh chairman 
is elected, or if at any meeting the chairman is not present at the time ap- 
pointed for holding the same, the directors present shall choose some one of 
their number to be chairman of such meeting. 

(68.) The directors may delegate any of their powers to committees 
consisting of snoh member or memt^rs of their body as they think fit. Any 
Committee so formed shall, in the exercise of the powers so delegated, con- 
form to any regulations that ipay be imposed on it by the directors. 

(69.) A committee may elect a chairman of its meetings. If no snoh 
chairman is elected, or if he is not present at the time appointed lor hold- 
ing the same, the members present shall choose one of their namber to be 
chairman of snoh meeting. 

(70.) A committee may meet and adjourn as it thinks proper. Qaestions 
arising at any meeting shall be determined by a majority of votes of the 
members present ; and, in case of an equality of votes, the chairman shall 
have a second or casting vote. 

(71.) All acts done by any meeting of the directors, or of a committee 
of directors, or by any person acting as a director, shall, notwithstanding 
that it be afterwards discovered that there was some defect in the appoin- 
ment of any sooh directors or persons acting as aforesaid, or that they or 
any of them were disqualified, be as valid as if every such person had been 
duly appointed and was qualified to be a director. 

Dividends, 

(72.) The directors may, with the sanction of the Company in general 
meeting, declare a dividend to be paid to the members in proportion to 
their shares. 

(73.) No dividend shall be payable except out of the profits arising 
from the business of the Company. 

(74.) The directors may, before recommending any dividend, set aside 
out of the profits of the* Company such sum as t^ ey think proper as a re- 
served fund to meet contingencies, or for equalizing dividends or for re- 
pairing or maintaining the works connected with the basiness of the Com- 
pany or any part thereof ; and the directors may invest the sum so set apart 
as a reserved fund upon such securities as they may select. 

(75.) The directors may deduct from ^the dividends payable to any 
member all snoh sums of money as may be due from him to the Company 
on account of calls or otherwise. 

(76.) Notice of any dividend that may have been declared shall be 
given to each member in manner hereinafter mentioned ; and all dividends 
unclaimed for three years after having been declared may be forfeited by 
the directors for the benefit of the Company. 

(77.) No dividend shall bear interest as against the Company. 

(78,) The directors shall cause true acoounte to be kept — 

of the stock-in-trade of the Company; 

of the sums of money received and expended by the Company, and the 
matters in respect of which ouch receipt and expenditure takes place ; and 

of the credits and liabilities of the Company. 

The books of account shall be kept at the registered office of the Com- 
pany, and, subject to any reasonable restrictions as to the time and manner 
of inspecting the same that may be imposed by the Company in general 
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neotiiigy aliftll be open to the inipeotion of the memben daring the boon 
of bneineee. 

(79.) Onoe at the least in eyerj year the directors shall lay b^ore the 
Company in general meeting a statement of the income and enpendttnro 
lor the past year made np to a date not more than three months before 
each meeting. 

(80.) The statement so made shall show, arranged tinder the most oon* 
Tenient heads, the amount of gross income, distinguishing the several 
sonroes fn| n which it has been derived, and the amount of gross enpen* 
ditnre, dil inguishing the expenses of the establishment, salaries, and other 
like matti.%. Every item of expenditure fairly chargeable against the year's 
income shall be brought into account, so that a just balance of profit and 
loss may be laid before the meeting ; and, in oases where any item of ex* 
,penditare which maiy in fairness be distributed over several years has been 
^mcnrred in any one year, the whole amount of such item shall be stated^ 
Vith the addition of the reasons why only a portion of such expenditore is 
charged against the income of the year. 

(81.) A balance-sheet shall be made out in every year, and laid before 
the Company in general meeting, and such balance-sheet shall contain a 
.inmmary of the property and liabilities of the Company arranged under 
the beads appearing in the form annexed to this table, or as near thereto 
os circumstances adrv'.t. 

(82.) A printed copy of such balance-sheet shall, seven days previously 
to such meeting, be served on every member in the manner in which notices 
are hereinafter directed to be serveid. 

' AudiU 

(83.) Onoe at the least in every year the accounts of the Company shall 
)be examined, and the correctness of the balance-sheet ascertained by one 
! or more auditor or auditors. 

(84.) The first auditors shall be appointed by the directors ; subse- 
quent auditors shall be appointed by the Company in general meeting, 

(85.) If one auditor only is appointed, all the provisions, herein con- 
tained relating to auditors shall apply to him. 

(86 ) The auditors may be members of the Company ; bat no person is 
eligible as an auditor who is interested otherwise than as a member in any 
transaction of the Company ; and no director or other oifioer of the Com- 
pany is eligible daring his continnance in ofiBoe. 

(87.) The election of auditors shall be made by the Company at their 
ordinary meeting in each year. 

(8S.) The remuneration of the first anditors shall be fixed by the 
directors ; that of snbseqnent auditors shall be fixed by the Company in 
general meeting. 

(89.) Any auditor shall be re-eligible on his quitting office. 

(90 ) If any casual vacancy occurs in the office of any auditor appoint- 
ed by the Company, the directors shall forthwith call an extraordinaij 
general meeting for the pnrpose of supplying the same* 

(91.) If no election of anditors is made in manner aforesaid, the Local 
Government may, on the application of not less than five members of the 
Company, appoint an auditor for the onrrent year, and fix the remuner- 
ation to be paid to him by the Company for hia servioee. 

II 119 
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(92.) Bvarj Auditor fhftll be supplied with a copy of the balance-sheet, ^ 
andjit shall be his duty to examine the same with the accounts and vou- 
ohers relating thereto. 

(98.) Every auditor shall have a list delivered to him of all booVs kept 
hj the Oompany, and shall at all reasonable times have access to4he books ] 
and aooonnts of the Company. He may, at the expense of the Company, em- 
ploy acoountants or other persons to assist him in investigating such 
aooounts, and he may, in relation to such accounts, examine the directors or 
any other officer of the Company. 

(94i.) The auditors shall make a report to the members upon the balance 
aheet and accounts, and in every such report thev shall state whether, in 
their opinion, the balance-sheet is a full and fair balance-sheet, containing 
the particulars required by these regulations and properly drawn up so as 
to exhibit a true and correct view of the state of the Company's affairs, and, 
an case they have called for exfdanations or information from the directors, 
whether such explanations or information have or has been given by the 
directors, and whether they or it have or has been satisfactory. Such report 
S^I be read, together with the report of the directors, at the ordinary meet- 
ing. 

Notices, 

(95.) A notice may be served by the Company upon any member 
either personally or by sending it through the post in a letter addressed to 
such member at his registered place of abode. 

(96.) All notices directed to be given to the members shall, with res- 
pect to any share to which persons are jointly entitled, be given to' ivhioh- 
ever of such persons is named first in the register of members ; and hottice 
ao given shall be sufficient notice to all the holders of such share. \ 

(97.) Any notice, if served by post, shall be deemed to have bran 
served at the time when the letter containing the same would be delivereaj 
in the ordinary course of the post ; and, in proving such service, it shall be || 
ancient to prove that the letter containing *he notice was properly ad- ( 
dressed and put into the post-office. j 
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TABLE B. 

Tabu ov Fbbs to be paid to the Registrar of Joint-stock Conpiuiies V 
a Companj having a capital divided into shares 

«... E-. 1. F 

For registration of a Company whose nominal capital does not 

exceed Bs. 20,000, a fee of aea eea eea eeo eaa 40 0 C 

For registration of a Company whose nominal capital ezoeeda 
Bs. SOyOOOp the abore fee of forty rapees, with the following 
additional fees regulated aooording to the amount of nomin- 
al uapital ; (that is to say) — 


For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the first 20,000 rupees up to 50,000 rupees ••• 20 0 C 

For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the first 50,000 rupees up to 10,00,000 rupees 5 0 C 

For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the first 10,00,000 rupees IOC 

For registration of any increase of capital made after the first 
registration of the Company, the same fees per 10,000 rupees, 
or part of 10,000 rupees, as would have been payable if such 
increased capital had formed part of the original capital at 
the time of registration. 

Provided that no Company shall be liable to pay in respect of 
nominal capital on registration, or afterwards, any greater 
amount of fees than 1,000 rupees, taking into account, in the 
oase of fees payable on an increase of oapi»al after registra- 
tion, the fees paid on registration. 

For registration of any eixsting Company, except such Com- 
panies as are by this Act exempted from payment of fees in 
respect of registration under this Act, the same fee as is 
charged for registering a new Company. 

For registering any document hereby required or authorised to 
be registered, other than the memorandum of association ••• 5 0 0 

For making a record of any fiust hereby authorised or required 
to be reeled Iqr the Begistrar of Companies, a fee of ...5 0 0 


TABLB 0. 

Tabli or Fibs to be pfud to the Begistrar of Joint-stobk Cbmpanies by 
a Company not having a bapital divided into shares 

Bl. A. B. 

For registration of a Company whose number of members, as 
stat^ in the articles of association, does not exceed 20. ••• 40 0 0 

For registration of a Company whose number of members, as 
stat^ in the articles of assooiation, exceeds 20, bat does not 
exceed 100 ••• ••• ••• •••loo 0 0 

For registration of a Company whose number of membera, as 
stated in the articles of assooiation, exoeeds 100, bat is not 
stated to he unlimited, the above fee of Be. 100 with an ad- 
ditional Bs. 5: for evmy 50 members, or less number than 50 
members, after the first 100. 
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For reg^iatraiioii of a OompAny ia which the namber of ino|i|* Ba A. K 
bem is stated in the artioles of association to be nnlimitedi a 
fee of ••• ••• ••• ,,, ••• 00 ^ •••dOO 0 O' 

For registration of any increase on the namber of members 
made after the registration of the Company, in respect of 
every 50 members, {or less than 50 members, of snob increase. 5 0 0 
Provided that no one Company shall be liable to pay on the 
whole a greater fee than Rs. 400 in respect of its namber of 
members, taking into account the fee paid on thefirst r^gia- 
tration of the Company. 

For registration of any existing Company, except sack Com- 
panies as are by this Act exempted from payment of fees in 
\ respect of registration under this Act, the same fee as is 
charged for registering a new Company. 

For registering any docament hereby required or authorised to 
be registered, other than the memorandum of association ••• li 0 0 
For making a record of any fact hereby authorised or required 
to be recorded by the Registrar of Companies, a fee of ••• 5 0 0 

FORM D. 

Form of Statbmbht biferbed ro in Part III. of tbs Act. 

* The Capital of the Company is Rs. divided into shares 

of each. 

The number of shares issued is Calls to the amount of Bs« 

share have been made, under which the sum of Rs. 
has L lived. 

Thv '^'es of the Company oh the first day of January (or July) 
were:-^ 

Debts owmg to sundry persons by the Company : 

Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills, or hundis, Rs. . 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the Company on that day were : — 

Government securities [stating them], Rs. 

pills of eschange, hundis, and promissory note^ Bs, 

Cash at the bankers, Rs. 

Other seonrities, Bs. 

SECOND SCHEDULE. 

(See SscnoB 95.) 

FORUA. 

Memonmdum of association of a Company limited Ijjr shsi^. 
iit.— -The name of the Company is ** The Oompmifi Tijinjited.” 

9tid.— The registered office of the Compenj will^be sitnale in I 

• If the Company has no oapital divided into shaiis, the PSStta df ^ ststsmsBl 

relatiDg to capital and sham must bs omitted. ^ , 


aot. 


M.— The ebjeots fdr whiob the Company is established are ** 

and the doing all such other things as are incidental or oondnoiTe 
to the attainment of the above objects." 

4th . — ^The liability of the members is limited. 

BtK — The capital of the Company is Be. divided into 

shares of Bs. each. 

We, the several persons whose names and addresses are subscribed, 
are desirous of being fornied into a Company in pursuance of this memo* 
random of association, and we respectively Agree to take tb^ pumber of 
shares in the capital of the Company set opposite our respective names « 


Names, addressesi and descriptions of Number of shares taken 
subscribers. by each subscriber. 


1. 

A. 

B. 

of 

a. 

C. 

D. 


3, 

E. 

P. 

)) 

4. 

G. 

H. 

If 

i. 

I. 

J. 

»» 

6. 

K. 

L. 

t* 

7. 

M. 

N. „ 

Total shares taken 


Dated the day of 

Witness to the above signatures : 

0. P. of 


FOBM B. 

Memorandnm and articles of association of a Company limited by gnar- 
antee, and not having a capital divided into shares. 

Memorandum of Association, 

ist.— The kiame of the Company is " The Mutual Calcutta Marine Asso- 
eiation, Limited." 

Aid.— The registered office of the Company will be sitnate in Calcutta.' 

dfd.— The objects for which the Company is established are the 
mutual insurance of ships belonging to members of the Com- 
pany, and the doing all such other tbingfs as are incidental or 
conducive to the attainment of the above objects." 

Every member -of the Company undertakes to contribute to the 
assets of the Company, in the event of the same being wound 
np during the time that he is a member or within one year after- 
wards, for payment of the debts and liabilities of the Company 
oontraoted before the time at which he ceases to be a member, 
and the costs, charges, and expenses of winding-up the same, 
and for the adjustment of the rights of the contributories 

. lidtttlgst tbemadves, such amount as may be required not ex- 
oetdiug Bt. 100. 








INDIAJT OOMPANIBS AGI^ 


We, the several persons whose names and addresses, are snbsoiahed^ 
are desirous of jbeing formed into a Company in pursuauoe of this memo* 
random of association. 


Names, Addresses, and Descriptions of Suhsoribers, 


1. 

A. 

B. 

2. 

C. 

D. 

3. 

E. 

P. 

4. 

G. 

H. 

5. 

I. 

J. 

6. 

K. 

L. 

T, 

M. 

N. 


Dated the 

Witness to the above 


day of 
signatares : 


0. P. of 


f Articles of Association to accompany preceding Memorandwm 

of Association, > 

(1.) The Company, for the purpose of registration, is declared to consist 
of five hundred members. 

(2.) The directors hereinafter mentioned may, whenever the business 
of the association requires it, register an increase of members. 

Definition of Members, 

(3.) Evei 7 person shall be deemed*to have^agreed to become a member 
of the Company who insures any ship or share in a ship in pursuance of the 
regulations hereinafter contained. 

General Meetings, 

(4.) The first general meeting shall be held at such time, not being 
more than three months after the incorporation of the Company, and at 
such place, as the direotors may determine. 

(5.) Subsequent general meetings shall be held at such time and place 
as may be prescribed by the Company in general meeting ; and, if no other 
time or place is prescribed, a general meeting shall be held on the first 
Monday in February in every year at such place as may be determined bj 
the directors. 

(6.) The above*mentioned general meetings shall be called ordinary 
meetings ; all other general meetings shall be called extraordinary. 

(7.) The directors may, whenever they think fit, and they shall, upon 
a requisition made in writing by any five or more members, convene an 
extraordinaiy general meeting. 

(8.) Any requisition made by the members shall express the object of 
the meeting proposed to be called, and shall be left at the registerea nffioa 
of the Company. 

(9.) Upon the receipt of such requisition, the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to convene 
the same within twenty-one days from the date of the requisition, the re> 
quisitionists or any other five members may themselves convene a meeting. 

Proceedings at General Meetings, 

(10.) Seven da^s’ notice at the least, specifying the place, the day and 
the hour of meeting, and, in case of special business, the general nathre oC 
such business, shall be given to the members in manner hereinafter 



vams xxmspjkvms acs . 


tioBsdy or in inoh other inunor^ If nnj, m may be presoribed by ibe Com* 
paay in general meetlDg ; bat the non-reoeipt of anon notioe by any member 
•hall not invalidate the prooeedinga at any general meeting, 

(11.) All bnaineaa ahall be deemed apeoial that ia tranaaoted at an ez- 
traordinarjr meeting, and all that ia tranaaoted at an ordinary meeting, with 
the ezoepuon of the oonaideration of the aooonnta, balanoe-aheeta, and the 
ordinaiy report of the direotora. 

(12.) No bnaineaa ahall be tranaaoted at any meeting except the de* 
daration of a dividend nnleea a qaomm of memt^ra ia present at the com* 
menoement of anoh bnaineaa. Snob qnomm shall be ascertained as follows, 
that ia to aay : if the membera of the Company at the time of the meeting 
do not ezoed ten in nnmber, the qnornm shall be five ; if they exceed ten, 
there ahall be added to the above quorum one for every five additional mem- 
bera np to fifty, and one for every ten additional membera after fifty ; with 
thia limitation, that no quorum ahall in any oaae exceed thirty. 

(13.) If, within one honr from the time appointed for the meeting, a 
qnomm of membera ia not present, the meeting, if convened npon the re- 
qniaition of the membera ahall be dissolved. In any other oaae, it shall stand 
adjohmed to the same day in the followinj^ week, at the same time and 
plm ; and if at anoh adjourned meeting a qnomm of membera ia not 
preaent, it shall be adjourned nne die. 

(14) The chairman (if any) of the direotora ahall preside aa chairman 
at every general meeting of the Company. 

' (15.) If there is no such chairman, or if at any meeting he is not pre- 
•entat the time of holding the same, the members present shall ohoose 
•ome one of their number to be chairman of anoh meeting. 

(16.) The chairman may, with the consent of the meeting, adjourn any 
aneeting from time to time and from place to place ; but no bnaineaB shall 
be tranaaoted at any adjourned meeting other than the bnainesa left un- 
finished at the meeting from which the ad jonrnmeqt took place. 

(17.) At any general meeting, unleas a poll is demanded by at least five 
members, a declaration' by the chairman that a r jsolution has been carried, 
and an entry to that effect in the book of prooeedinga of the Company, shall 
be anffioieot evidenoo of the fact, without proof of the Dumber or propor- 
tion of the votes recorded in favour of or against anoh resolution. 

(18.) It a poll is demanded in manner aforesaid, the same shall be 
taken in such manner aa the chairman directs ,* and the result of such poll 
shall be deemed to be the resolution of the Company in general meeting. 

Votes of Members. 

(16.) Every member shall have one vote and no more. 

(20.) 1! any member is a lunatic or idiot, he may vote by hia oommit- 
lisa OF other legal curator ; if any member ia a minor, he may vote by hia 
guardian or any one of hia guardians ia more than one. 

(21.) No member shall be entitled to vote at any meeting unleas all 
monies due from him to the Company have been paid. 

(22.) Votes maybe i^ven either personally or by proxies. A proxy 
AalL be appointed in writing under the hand of the appointor, or, if such 
appointor ia a oorporation, under its common seal. 

(23.) No peraon shall be appointed a proxy who ia not a member, and 
41uiin8tmmant appointing him shall be deposited at the registered office of 
jl^ Company not leas thim forty-eight honra bafbra the time of holding the 
mmng at whioh he proposes vote. 
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(24.) Any instrament appointing a proxy ahaU be in the foUoiiriiig 
form:— 

Company, Limited. 

, of , being a member of the Company, Limited^ 
hereby appoint , of , as my proxy, to vote for me and on my 

behalf at the [ordinary or extraordinary, as the case may be] general meet- 
ing of the Company to be held on the day of , and at any ad- 

journment thereof [or at any meeting of the Company that may be held in 
the year ]. 

As vritness my hand, this day of . Signed by the said in 
the presence of 

Directors, 

(25.) The number of the direotors and the names of the first direotora 
shall be determined by the subscribers of the memorandum of association. 

(26 ) Until directors are appointed, the subscribers of the memoran- 
dum of associatiou shall be deemed to be direotors. 

Powers of Directors, 

(27.) The business of the Company shall bo managed by the directors, 
vrho may exercise all such powers of the Company as are not hereby re- 
quired to be exercised by the Company in general meeting; but no regula- 
tion made by the Company in general meeting shall invalidate any prior 
act of the directors which would have been valid > if such regulation had 
not been made. 

Election, of Directors. 

(28.) The directors shall be elected annually by the Company in ge- 
neral meeting. 

Business of Company, 

(Here insert rules as to mode in which business of insurance is to be conducted,) 

Accounts, 

(29.) The accounts of the Company shall be audited by a committee of 
five members, to be called the audit-committee. 

(30.) The first audit- commitee shall be nominated by the direotors out 
of the body of members. 

(31.) Subsequent audit-committees shall be nominated by the mem- 
bers at the ordinary general meeting in each year. 

(32.) The audit-committee shall be supplied with a copy of the balance- 
sheet, and it shall be their doty to examine the same with the accounts and 
vouchers relating thereto. 

(33 ) The audit-committee shall have a list delivered to them of all 
books kept by the Company, and they shall at all reasonable times heve 
access to the books and accounts of the Company. 

They may, at the expense of the Company, employ accountants or other 
persons to assist them in investigating such accounts, and they may, in re- 
lation to such accounts, examine the directors or any other officer of the 
Company. 

(34.) The audit-committee shall make a report to the members upon 
the balance-sheet and accounts, and^ in every such report they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet 
ooutaining the particulars required by these regulations and properly drawji. 
«p, so as to exhibit a true and correct view of the state of the Compapy’a 
II 120 
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ftfiiftinif Asd| m oa 86 th6y havo called for explanations or information from 
the directors, whether snob explanations or information have or has been 
giyen by the directors, and whether they H>r it have or has been satisfao- 
tory ; am such report shall be read together with the report of the direc- 
tors at the ordinary meeting. 

NbHcea. 

(35.) A notice may be served by the Company upon any member, either 
personally, or by sending it through the post in a letter addressed to such 
member at his registered place of abode. 

(36.) Any notice, if served by post, shall be deemed to have been served 
at the time when the letter containing the Same would be delivered in the 
ordinary course of the post ; and, in proving such service, it shall be suffi- 
cient to prove that the letter containing the notice was properly addressed 
and put into the post-office. 


Winding-up. 

(37.) The Company shall be wound up voluntarily whenever an ex- 
traordinary resolution, as defined by The Indian Companies Act, 1882, is 
passed, requiring the Company to be wound up voluntarily. 

Names, Addresses, and Descriptions of Subscribers, 


Dated the 


1. 

A. B. 

of 


• •s 


2. 

0. D. 

of 


• •• 

• •• 

3. 

E. P. 

of 




4. 

G. H. 

of 




5. 

I. J. 

of 


• •• 

B » » 

6. 

K. L- 

of 


• •• 

• ec 

7. 

M. N. 

day 

of 

18 . 

... 

BBS 


Merchant. 

»f 

ff 

ft 

)) 


Witness to the above signatures ; 


0. P. of 


FORM 0. 

Memorandum and articles of association of a Company limited by gu- 
arantee, and having a capital divided into shares. 

Memorandum of Association. 

1st . — The name of the Company is ‘‘The Hotel Company, Limited.” 

2nd.— The registered office of the Company will be situate in 

3rd.— The objects for which the Company is established are “the fa- 
cilitating travelling in by providing hotels and conveyances by 

sea and by land for the accommodation of travellers, and the doing all such 
other things as are incidental or conducive to the attainment of the above 
objects.” 

4£h . — Every member of the Company undertakes to contribute to the 
assets of the Company, in the event of the same being wound up during 
the time that he is a member or within one year afterwards for payment 
of the debts and liabilities of the Company contracted before the time at 
which be ceases to be a member, and the costs, charges, and expenses of 
winding up the same, and for the adjustment of the rights of the contribu- 
tories amongst themselves, such amount as may be required not exceeding 
Bs. 200. 
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We, the several persons whose names and addresses are subscribed, are 
desirons of being formed into a Company in pnrsnanoe of this memoiwdum 
of association. 


Nameif AddresseSf and DeaoripHomlof Suhioriben. 


1. 

A. B. 

of 

2. 

C. D. 

}i 

3. 

E. P. 

if 

4. 

G. H. 

>i 

5. 

I. J. 

3) 

6. 

K. L. 

3i 

7. 

M. N. 

if 

the 

day of 



18 

Witness to the above signatures : 

0. P. of 


Articles of Association to accompany preceding Memorandum of 
Association. 

1. The capital of the Company shall consist of five lakhs of rupees 
divided into five thousand shares of one hundred rupees each. 

2. The directors may, with the sanction of the Company in gereral 
meeting, reduce the amount of shares. 

3. The directors may, with the sanction of the Company in general 
meeting, oancel any shares belonging to the Company. 

4. All the articles of Table A shall be deemed to be incorporated with 
these articles, and to apply to the Company. 

We, the several persons whose names and addresses are subscribed, 
agree to take thr number of shares in the capital of the Company set oppo- 
site our respective names. 


Names, addresses, and descriptions of 
subscribers. 


Number of shares taken 
by each subscriber. 


1. 

A. 

B. 

of 

2. 

0. 

D. 


3. 

E. 

P. 


4. 

6. 

H. 

,, 

5. 

I. 

J. 

1, 

6. 

K. 

L. 

ff 

. ?. 

M. 

N. 

n 


Total shares taken 


Dated the day of 18 . 

Witness to the above signatures : 

0. P. of 

Memorandum and articles of assooiatioa of an unlimited Gompany hav* 
ing a capital divided into shares. 
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Memorandum of Association. 

M-«The name of the Oompanj is ** The Patent Oompany.” 

2nd. — The registered office of the Company will be situate in 

3rd. — The objects for which the Company is established are ‘*the 
working of a patent method of , of which method 0. P. of 

is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of 
being formed into a Company in pursuance of this memorandum of associa- 
tion. 

Names* Addersses^ and Descriptions of Suhscrihers. 


1. 

A. 

B. 

of 

2. 

c. 

D. 

» 

8. 

B. 

P. 

91 

4. 

G. 

H. 

IJ 

5. 

I. 

J. 

9) 

6. 

K. 

L. 

99 

7. 

M. 

N. 

99 

Bated the 

day of 



Witness to the above signatures ; 

0. B. of 


Articles of Association to accompany the preceding Memorandum of Association. 

Capital of the Company. 

The capital of the Company is twenty thousand rupees divided into 
twenty shares of one thousand rupees each. 

Application of Table A. 

All the articles of Table A shall be deemed to be incorporated with 
these articles, and to apply to the Company. 

We, the several persons whose names and addresses are subscribed, agree 
to take the number of .shares in the capital of the Company set opposite 


our respective names. 

Names, addresses, and descriptions of 
subscribers. 

Number of shares taken 
by each subscriber. 

!• A* B. of 

2* 0, 

3. £• F* ,, 

4. G. H. „ 

3* I, J* ,, 

6. K. L. 

7. M. N. „ 

Total shares taken 

a 



Dated the day of IS 

Witness to the above signatures ; 

Q. B. of 
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FORM E. 

As required by the second part of the foregoing Act. 

Summary ot capital and shares of the Company made up to the 

day of 

Nominal capital Bs. , divided into shares 

of Bs. each. 

Number of shares taken up to the day of 

There has been called up on e^ch share Bs. 

Total amount of calls received Bs. 

Total amount of calls unpaid Bs. 

fTiist of persons holding shares in the Company on the 

4 day of and of persons who have held shares therein at any 
lime during the year immediately preceding the said day of 
phowing their names and addresses, and an account of the shares so held. 
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OFFICIAL TRUSTEES ACT. 


ACT No. XVII. OF 1864. 

Passid onthb 24th March 1864. 

An Act to constitute an Office of Official Trustee. 

(As amended up to date.) 

Whxbsas it is expedient to amend the law relating to OflScial Trne. 
Preamble. constitute an Office of Official Trus- 

tee ; It is enacted as follows: — 

1* The following words and expressions in this Act shall have the 
IntarprotatioD. meanings hereby assigned to them^ nnlesa 

there be something in the context repugnant 
to snoh construction j that is to say:— 

The word '‘Government*’* shall mean, in relation to the Presidency 
“ Goyeroment.” William in Bengal, the Governor-Ge- 

neral in Oonncil ; in relation to the Presidency 
of Fort St« George, the Governor of Fort St. George in Oonncil ; and, 
in relation to the Presidency of Bombay, the Governor of Bombay in 
Oonncil : 

The expression High Court*’ shall me*in Her Majesty’s High 
, Courts of Jndioatnre at Fort William in 

^ ^ Bengal, Fort St. George, and Bombay, respec- 

tively, in the exercise of their original civil jurisdiction. 

The expression Chief Jnstice” shall mean the Chief Justice or 
Acting Chief Justice fur the time being of any 
of the said High Courts. 

The word ‘'person” shall include a corpor- 
ation. 

Words importing the singular number shall include the plural, and 
words importing the plural number shall in- 
clude the singular. 

Words importing the masculine gender 
shall include females. 

2. [Bqteal of Act XVn. of ISdd.] B^ealed by Act XIV. of 1870. 

2.t In this Act references to the Presidency of Fort William in 
Oonatmotion of refer- Bengal, the Presidency of Fort St. George, and 
enees to Presidendes. Presidency of Bombay, shall, as regards all 

persons for whom the Governor-General in Council has, for the time 

• The deSpitfon of the word “Government *’ in e, 1 has been inserted bj Act IL of 
1890, aeo. 1 . 

t Be 0 .ahasbeeBinsertodb 7 A 0 tlI. 0 f 1890aSeo.9. 


“ Chief Jiuaioe.” 


“ Person.” 


Number. 


Gender. 
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being, power to make laws and regnlations, be read aa references to 
the Presidency of Bengal, the Presidency of Madras, and the Preeidenoy 
of Bombay, respectively, as those expressions are severally defined in 
the laws for the time being in force relating to the office and duties of 
Administrator-Gen eral. 


3* * * § [Official Trustees under Act XVII. of 1843 continued!]. Repealed by 
Act XXL of 1891. 

Namber of official Tras- 4. In each of the Presidencies of Fort 

t®®s« William in Bengal, Fort St* George, and Bom* 

bay, there shall be an Official Trustee* 

The said Official Trustees shall be called the Official Trustee of 
T'ties. Bengal, the Official Trustee of Madras, and the 

^ Official Trustee of Bombay, respectively* 


Appointment, enspen* 
don, and removal o f 
Official Traateea. 


5.t Every Official Trustee appointed under 
this Act shall be appointed, and may be sus- 
pended or removed from bis Office, by the 
Government. 


6. The Administrator-General or Officiating Administrator-Ge- 
Adminiatrator-General neral for the time being of any of the said Pre- 
may be Official Trustee. aidencies shall bo eligible for the office of 

Official Trustee of that Presidency* 

Every Official Trustee appointed under this Act shall give security 
Security to be given by for the due execution of the duties of his office 
Official Trustee. Jq g^xch manner and to such amount as the Go- 


vernment § shall direct. 

7* It shall be lawful for the Government from time to time to 
Leave of absence of grant leave of absence to the Official Trustee, 
Official Trustee. but subject always to such and the like roles 

as may be for the time being in force as to leave of absence of officers 
attached to the High Court* 

Whenever any Official Trustee shall obtain leave of absenc e, it 
Appointment of person shall be lawful for the Government to appoint 
to officiate. some person to officiate as Official Trustee, f 

and such person, while so officiating, shall be subject to the same con- 
ditions, and be bound by the same responsibilities, as the Official True- 


• 1 See Act II. of 1874, supra, p. 1. 

t Sec. 6 has been substituted for the original by Ao; II. of 189Ci sec. S* 

1 Every person holding the office of Official Trustee at the^rommenoement of Act 11. 
of 1890 is to be deemed to have been appointed under Act XVII. of 18o4 as amendea 
by Act IL of 1890.— See Act II. of 1890, sec. 8. 

§ In sec. 6 the word “ Government” has been substituted for the original words by 
Act II. of 1890. sec. 4. 

I In seo. 7 the words quoted have been substituted for tbe origmsl words by Acs 
II. of 1890, sec. 6. 
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tee,*aod bo sball be deemed to be tbe Official Trustee for the time being 
uuder this Act, and eball be liable to give seonrily for tbe dne eaeontion 
of tbe duties of bis office in like manner as if be bad been appointed 
Official Trustee. ^ 

8 . 


Official Triiatee may, 
with ooiisent, be appointed 
trnacee of aettlement by 
grantor, &o. 


Vesting of property. 


Eeoital of oonsent. 


If auj person shall be abont to grant, assign, or settle any pro- 
perty, moveable or immoveable, of what nature 
or kind soever^ upon or sabject to any trnst, 
whether for a charitable purpose or otherwise, 
it shall be lawful for snob person, with the con- 
Bent of tbe Official Trustee, to appoint him, by the deed creating tbe 
trnst, to be the trustee of snch settlement ; 

and npoQ snch appoitument the property so granted, assigned, or 
settled, shall vest in snch officer and his succes- 
sors in office, and shall be held by him and 
them npon the trnst declared and contained in the said deed : 

Provided always that the consent of the Official Trustee shall be 
rscited in the said deed, and that the deed 
shall be duly executed by the Official Trustee ; 
Provided also that no trust for any religions pnrpose shall ever be 
held by the Official Trustee under this or under any section of this Act. 
9* Every Official Trustee appointed trustee of any property under 
Bemaoeratioo of Official preceding section shall be entitled to 

Trurtee appointed under receive by way of remuneration in that behalf 
■eocion 8 . sums only as he shall by the deed 

of aettlement be declared to be entitled to receiv e. 

10* If aoy property is subject to a trust, whether for a charitable 

^ ^ parpose or otherwise, and there shall be no 

Other cironmotances un« ^ ^ ,, _ 

trustee willing to act or oapaole of acting in 

the trusts thereof who is within the local limits 

of the ordinary or extraordinary original civil 

jurisdiction of tbe High Coart, or 

if property is subject tpa trust, and all the trustees, or the surviving 

or continuing trustee and all the persons beneficially iutrested in tbe 

said trust, shall be desirous that the Official Trustee shall be appointed 

iu the room of such trustees or trustee, 

then and in any such case it shall be lawful for the High Goart 

OQ petition, and with tbe consent of tbe Official Trustee, to appoint 

the Official Trustee to be the trustee of such property ; 

and upon such appointment such property shall vest in the Official 
Trustee and his successors in office, and shall be held by him and them 
upon the same trnsta as the same were held previons to such appoint- 
ment. 


der which Official Trustee 
may be appointed trustee 
of property. 
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11. The Official Tnistee shall be entitled by way of retanfMaraikm, 
Rate of oommisiion an< in respect of all trost-property transferred to 
der aeotion 10. jjjm qq jer the last preceding section* to a corn- 

mission, the rate of which shall be as follows, that is to say, — 

on all capital moneys received by him, a commission of one^^half 
per cent, on receiving the same ; 

on all capital moneys invested by him, a commission of one-half 
per cent, on investing the same ; 

on all sums received by him by way of interest or dividends in res- 
pect of moneys invested* a commission of three-qnarters per cent. ; 

on all rents collected by him, a commission of two and-a-half per 
cent : 

Provided that the High Conrt, by its order appointing the Official 
Trnstee to be trustee of sach property, may, for special reasons to be 
recorded by the Ooart, direct that the Official Trustee shall be entitled 
by way of remuneration, in respect of the captial moneys, sums, and 
rents aforesaid, or any of them, to a commissiou at rates or at a rate to 
be specified iu the order, and exceeding the rates or rate hereinbefore 
in this section prescribed.* 

12. The Official Trqstee shall defray all the expenses of the establisb- 
What expenees, com- ment necessary for his office, inclnding the pro* 
xnission to oover. vision of office-accommodation, together with 

all other charges to which the said office shall be snbject, except those 
for which express provision is made by this Act, and except those 
costs of litigation and the like which a trustee would, under ordinary 
cironmstanoes, be entitled to pay for oat of the trast-moneys in bis 
band. 

The commission to which the Official Trustee shall be entitled 
is intended to cover all the expenses and risk and responsibility of 
management, collection, and distribation. 

13. It shall in no case be lawfnl to appoint the Official' Trustee 

™ X ^ , to be a trustee along with any other person ; 

truBteo. but the Official Trustee shall always be sole 

trustee. 

14. The Official Trustee shall cause all capital moneys received by 

luTestment of trust* invested in Government securities, 

money. or otherwise as the Court shall direct ; 

and, if in any case the trnst-fands, or any part of them* shall* at the 
Alteration of improper o* vesting in the Official Trustee, be 

inrestmeut. invested otherwise than as provided in the d^ed 

or will creating the trust, or than as ordered by the Court, it shall be 
the duty of the Official Trustee, as soon as he reasonably can, to realiae 

• This proviso to sec. U has been added by Act II. of 1890, 

II 121 
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the foods so improperly ioTssted, and to invest the same in Govern- 
ment seonrities or otherwise as the Court shall direct. 

15. The High Gonrt may make any such orders aS shall seem to 
High Court may make ** necessary respecting any trust-property 
orders as to trust-property vested in the Official Trustee, or the interest or 
vested in Official Trustee. thereof. 

All 8Qch orders shall be made od petition^ unless the Court shall 
direct a suit to be instituted. 

16* Nothing in this Act shall prevent the re-transfer of any trust- 

Be-transfer of trust-pro- property, which may have become vested in 
perty to originBl, or trana- the Official Trustee, to the original or any 
far to other, trustee. subsequently appointed trustee, or to such 

person as the Gonrt shall direct^ unless otherwise provided by the 
deed or will creating the trust. 

17s All orders which shall be made appointing any Official True- 
Order of appointment of tee to act as trustee in virtne of his office shall 
Official Truatee. appoint him by bis name of office, and shall 

authorize the Official Trustee for the time being of the same Presidency 
to act as Official Trustee of the property to which snch order shal^ 
relate ; , 

and all property and interests whichy at the time of the death, re- 
On death, *o., of Official signation, or removal from office of any Offi- 
Trustee, property to vest cial Trustee, shall be vested in him by virtue 
in successor. shall, upon snoh death, resigna- 

tion, or removal, cease to be vested in him, and shall vest in bis suc- 
cessor iu office immediately upon his appointm nt thereto ; 

and all books, papers, and documents kept by such Official Trustee 

. . t by virtue of his office shall be transferred to 

Transfer of books, &c. ^ i. j • i.* • us 

and vested in his successor in office. 

18* All actions, suits, or other proceedings, which shall be com. 

Official Tturtee to we or menced by or against any Official Trustee in 
be sued by bis name of his official character, may be brought by or 
against him by bis name of office ; 
and DO snit, action, or other proceeding already commenced, or 

Sait not to abate by which shall be commenced by or against any 
death, Ac. person as Official Trustee, either alone or 

jointly with any other person, shall abate by reason of the death, re- 
signation, or removal from office of any such Official Trustee ; 

but the same may, by order of the Court, and upon snob terms ag 
to the service of notices or otherwise as the 
Continnance of suit. Qonrt may direct, be continued against his 

auooessor immediately upon his appointment, in the same manner as if 
no such death, resignation, or removal had occurred : 
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Provided that nothing herein contained shall render any such sao- 

^ cesBor personally liable for any costs incarred 
Liability for prior costs. ^ , / . . / , 

prior to the order for continning the action or 

suit against him, or shall release an Official Trustee who has resigned 
or been removed from his office, or the heirs, ezeoators, administra* 
tors, or representatives of a deceased Official Traetee, from being li- 
able for any snob costs. 


19* Every Official Trustee appointed under this Act shall entep 
Acoonnts to be kept by into books, to be kept by him for that purpose, 
gPffloial Trustee. separate and distinct accounts of each trust of 

itehich he is the trustee, and of ail such sums of money, and securities 
por money, goods, and things, as shall come to his hands, or to the hands 
bf any person employed by him, or in trnst for him, under this Aot, 
Fand likewise of all payments made by him on account of saoh trnst, 
and of all debts doe by or to the same, specifying the dates of snoh 
receipts and payments respectively ; 


which said books shall be kept in the Official Trustee’s office, and 


Inspection of books. 


shall be at all times open for the inspection of 
the Chief Justice and of any person anthoriaed 


by him to demand inspection thereof. 


Chief Justice may make 
and alter rules and orders 
for custody of trusc-iunds, 
&c. 


20< The Chief Justice shall have power, 
from time to time, to make and alter any gene* 
ral rules and orders consistently with the pro* 
visions of this Act— 


for the safe cnstody of the trust-funds and secnrities which shall 
come to the hands or possession of the Official Trustee, aud 

for the remittance to Europe or elsewhere of all sums of money 
which shall be payable or belong to persons resident in Europe or else* 
where, or in other cases where such remittances shall be required, 

and generally for the guidance and government of the Official 
Trustee in the discharge of his duties ; 

and may, by such rules and orders, kmongst other things, direct 
what books, accounts, and statements, in addition to those mentioned in 
this Act, shall be kept by the Official Trustee, and in what form the 
same shall be kept, and what entries the same shall contain, and where 
the same shall be kept, and where and bow the funds and securitiee 
and other the property belonging to the trust, of which the Official 
Trustee is the trustee, shall be kept or invested or deposited, aud bow 
any remittances thereof shall be inade. 


Pablication of orders, Ac. 


21. Such orders shall be pnbtished in 
the Official Gazette, and it shall be the duty 


of the several Official Trustees toobey and fulfil the same, apd the same 
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which pbal] 
Hif.*;}! Court. 


be filed in 


shall ba a fall aatbority and indemaity for all persona acting in par- 
soanoe thereof. 

22. The OfBoial Trnstee of each of the said Presidencies shall 

Offloid Troitaa to for- ®‘'®® “*** “ *® “y* ®" *’‘® 

niBh Annual lohedolea, day of Marcb^ or On snch other day as the 

Chief Justice shall direct^ deliver to the Chief 

Jastice— 

a tr sohedale showing the gross amount of all sums of money re- 
ceived or paid by him on accoant of each trnst of which he is the 
triisTt^e, aud the balances during the year ending on the thirty-first day 
of December neat before the day of delivering snob schedule, and 

a true list of all securities received on account of each of the said 
trusts during the same period, and also 

a true schedule of all trusts which shall have oome to an end, or 
of which the OflScial Trustee shall have ceased to be the trnstee, and 
the property subject to which shall have been paid or made over to 
the persons entitled to the same or to new trustees during the same 
period, specifying the nature and amount or valne of snob property 
and the persons to whom paid or made over. 

The Chief Jastice shall caase the said schedaies to be filed as 

Filing and iuspeotion of record in the High Court ; but it shall not be 
■ohednlea. lawfnl for any person to inspect the same, or to 

make copies thereof, or of any part thereof, except on an order granted 
by the Chief Jnstice permitting him so to do. 

23. The Chief Jastioe shall, from time to time, appoint an auditor 
Chief Jnatice to appoint or auditors to examine ./neaoconnts of the OflS- 

auditors. Xrnstee at the time of the delivery of the 

said schedaies, and also at any other time when the Chief Jastioe shall 
think fit. 

Auditora to examine 84* The anditor or auditors shall examine 

•ohednlea and aooouota of the schednles and accoants, and report to the 

OflBoi»l Trnafcee, and to re- - j 

port to Chief Juatioe. ^hief J OStloe— 

whether they contain a fall and true aooonnt of every thing which 
ought to be inserted therein, and 

whether the books, which by this Act are, or whioh by any snoh 
general rules and orders as aforesaid shall be, directed to be kept by 
the official Trustee, have been duly and regularly kept, and 

whether the trnst-fnuds and seonrities have been duly kept and in- 
vested and deposited in the manner prescribed by this Act, or which 
shall be prescribed by any auch rules and orders to be made as afore- 
said. 


- Anditor^s power to mm- 
mon witn^ei, and to call 
for books, Ac. 


SS. Every saditor shall have power— 
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to saminoD as well the Official Trustee as any other persoo or per* 
BODS whose presence be may think necessary, to attend him from time 
to time, and 

to examine the Official Trustee or other party or parties, if he shall 
think fit, on oath or solemn affirmation to be by him administered ; and 
to call for all books, papers, vouchers, and documents which shall 
appear to him to be necessary for the purposes of the said reference ; 
and, if the Official Trustee, or other person or persons, when sum* 

0 4 . TT- u n « moned, shall refuse or, without reasonable cause, 

**to*a^ neglect to attend or to prodnoe any book, 
d, or to prodace books, paper, Voucher, or document required, or shall 
attend and refuse to be sworn or make a 
Pemn affirmation, when by law an affirmation may be substituted for 

1 oath, or shall refuse to be examined, the auditor or auditors shall 
srtify snoh neglect or refusal in writing to the High Court ; 

and every person so refusing or neglecting shall thereupon be 
punishable in like manner as if snoh refusal or 
neglect had been in contempt of the s^tid High 
ConrU 

26. The costs and expenses of preparing the said shednles and ao-- 
Costs of preparing sbe- oounts, and of every such reference and examin- 
duiea, &o., how paid. ation as aforesaid, shall be defrayed by all the 

trust-estates to which such schedules or acoounts shall relate, which 
costs and expenses, and the portion thereof to be contributed by each 
of the said trust-estates, shall be ascertained and settled by the auditor 
or auditors, subject to the approval of the Chief Justice, and shall ha 
paid out of the said estates accordiogly by the Official Trustee. 

Matter, to be reported by 27. If, upon any Buoh reference and exft- 

aaditors. mination, the auditor or auditors shall see rea- 

son to believe— 

that the said schedules do not contain a true and correct account 
of the matters therein contained, or which onght to be therein contain- 
ed, or 

that the trust-funds and seourities have not been duly kept and in- 
vested or deposited in the manner directed by this Act, or which shall 
be directed by any such rules and orders as aforesaid, or 

that the Official Trustee .has failed to comply with the provisiona 
and directions of this Act, or of any such rules and orders, 
he or they shall report accordiogly to the Chief Justice* 

28. The Chief Justice may refer every such report as last afora- 
ProoMding. upon .nch Baidto the consideration of the Advooate*<ieT 
neort. neral for the Presidency, who shall thw^^^i. 

if he shall think fit, proceed snmmariiy against the defanlte^j^ j)if > 
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peraonal representative in the High Coart by petition for an aoooant» 
or to compel obedience to this Act or to each ' rales and orders as afore- 
eaid, or otherwise as he may think fit, in respect of all or any of the 
tmst-^states then or formerly under the charge of saoh defaulter ; 

and the Court shall have power, upon any such petition, to compel 
the attendance in Court of the defendant or defendants, and any witnes- 
ses who may be thought necessary, and to examine them orally or other- 
wise as the said Court shall think fit, and to make and enforce sudi 
order or orders as the Court shall think just. 

29* The costs, including those of the Advocate-General, and of 
Costa upon snoh proceed- reference to him, if the same shall be direct- 
ings, &o., how defrayed. ed by the Court to be paid, shall be defrayed 
either by the defendant or defendants, or out of the trust-estates rate- 
ably as the said Court shall direct ; 

and, whenever any costs shall be recovered from the defendant or < 
defendants, the same shall be repaid to the estates by which the samet 
shall have been in the first instance contributed, and the Court shall 
have power to order the 0£Bcial Trustee or other person or persons, de- 
fendants, to receive his or her coats out of the said estates, if it shall 
think fit. 


Bffect and execution of 30. Any orders which shall be made by 

orders. any of the said High Courts shall have the 

same effect, and be executed in the same manner as decrees. 

31. Any order under this Act may be made on the application of 


Who may apply for order. ^*^7 person beneficially interested in any trust- 
under Act. property, or of any trustee thereof, whether 

under disability or not, 

32* If atiy iofant or lunatic shall be entitled to any gift or legacy, 
or residue or share thereof, it shall be lawful 
tmwrTay "pay to^OfficS ‘^8 execntorlor administrator hj whom such 
Trustee legacy, share, Ac., legacy, residue, or share may be payable or 
infant or luuatio. transferable, or the party by whom such gift 

may be made, or any trustee of such gift, legacy, residue, or share, to 
pay or transfer the same to the Official Trustee appointed under 
this Act : 

Provided that the leave of the High Court to make such payment 
or transfer shall ‘be first obtained by motion 
made on petition. 

Any money or property paid or transferred to the Official Trustee, 
PwWsiong applied to such or vested in him under this section, shall be 
property. subject to the same provisions as are contained 

in this Act as to other property vested in such Official Trustee under 
the provisions thereof. 


Leave of Court. 
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33** The Official Trustee shall comply with each reqatsitions as 
Ooropiianoe with reqai- ^^7 made by the Government for returns 
sitioDB for returns. aod statements, in snob form and manner as 

the Government may deem proper* * 


84-* fl) Notwithstanding anything in the foregoing provisions of 
Division of the Presiden- ^^'*8 Goveruor-General in Connoil, 

gr of Fort William in upon the occurrence of any vacancy in the 
enga into Proviuces. office of the Official Trustee of Bengal, may, 

^ by notification in the Gazette of India — 


(a) divide the Presidency of Port William in Bengal into so many 
Provinces as he thinks fit, 

(h) define the limits of each of those Provinces, and 

(c) appoint an Official Trnatee for each Province, and, subject to 
the provisions of this section, the following consequences 
shall thereupon ensue, namely : — 

(i) the office of Official Trustee of Bengal shall cease to exist : 


(ii) the Official Trustee of a Province shall have the like rights 
and privileges, and perform the like duties, in the territories and. do- 
minions inonlded in the Province as the Official Trustee of Bengal had 
and performed as Official Trustee therein : 

(iii) the functions of the Government under this Act shall, as re- 
gards the territories and dominions inonded in the Province, be dis- 
charged by the Governor-General in Council : 

(iv) the functions of whatsoever kind assigned by the foregoing 
provisions of this Act to the High Court of Judicature at Fort WiPiam 
in Bengal in respect of the territories and dominions included in a Pro- 
vince shall be discharged by such High Court as the Goveruor-Gener- 
b1 in Conncil may, by notification in the Gazette of India, appoint in this 
behalf : 

(v) in the foregoing provisions of this Act, the word ‘ Presidency* 
shall be deemed to include a Provioce, the expression ' Chief Justice* 
the Chief Justice, senior Judge, or sole Judge, as the case may be, of a 
High Court appointed by the Governor-General in Council under clause 
(iv) of this sub- section, and the expression ‘Advocate-General’ a Govern- 
ment Advocate or other officer appointed by the Governor-General in 
Council to discharge for a Province the functions under this Act of an 
Advocate-General for a Presidency : and, 

(vi) generally, the provisions of the foregoing sections and of any 
other enactment for the time being in force with respect to the Official 
Trustee of Bengal, shall, in relation to a Province, be oonstrned, bo 


* Secs. 83 and 84 have been added by Act 11. of 1890, seo 7. 
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far aa nay b«, to apply to the OfiBoial Traitoe appointed for .the Pro* 
Tioee under tbia aection. 

(2) Any proofing which was oommeneed before the pabl'oation 
of the notification diridiog the Presidency of Fort William in Bedgal 
into Provinoesi and to or in which the Official Tmatee of Bengal in his 
representatire character was a party or was otherwise concerned, shall 
be continned as if the notification had not been published, and the Offi- 
cial Trustee of the Province in which the Town of Calcutta is comprised 
shall, for the purposes of the proceeding, be deemed to be the sacoessor 
in office of the Official Trustee of Bengal, and shall hold and execute 
the trusts of which immediately before the publication of the notifica- 
tion the Official Trnstee of Bengal was trustee in all respects as if he 
were such snccessor. 

(8) The Court of the Recorder of Rangoon shall be deemed to be 
a High Court for the purposes of clause (iv) of sub-section (1). 
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INDIANTRUSTEE ACT. 

ACT No. XXVII. OF 1866. 

Passed Oijf the 24th Octobee 1866. 

An Act to consolidate and amend the law relating to the conveyance and trane^ 
fer of property in British India vested in Mortgagees and Trustees^ in caseM 

to which English law is applicable* 

Whebsas it is expedient to consolidate and amend the laws relating 
_ , , to the conveyance and transfer of moveable and 

x'lTA&iiibid 

immoveabe property in British India vested in 
mortgagees and trustees, in cases to which English law is applicable / 
It is hereby enacted as follows 

1. [Repealed by Act No. XIV. of 1870.] 

2* In this Act, unless there be somethincr 

Interpretation-olfluae. . • i ^ . 

repugnant in the subject or context,— 

‘‘Immoveable property^’ shall extend to and include messuages, 
tenements and hereditaments, corporeal and incorporeal, of every tenure 
or description, whatever may be the estate or interest therein : 

“Stock” shall mean any fund, annuity, or security transferable in 
books kept by any company or society established or to be established, 
or traiisferable by deed alone, or by deed accompained by other forma- 
lities, and any share or interest therein. It shall also include shares in 
ships registered under the Merchant Shipping Act, 1854, or at any 
port in British India ; 

“Hold” and “Holding” shall be applicable to any vested estate, 
whether for life or of a greater or less description, in possession, futu- 
rity, or expectancy in any immoveable property : 

“Contingent right,” as applied to immoveable property, shall mean 
a contingent or executory interest, or possibility coupled with an in- 
terest whether the object of the gift or limitation of such interest or 
possibility be or be not ascertained ; also a right of entry, whether im- 
mediate or future, and whether vested or contingent : 

“Convey” and “Conveyance,” applied to any person, shall mean 
the execution by such person of every necessary or suitable assurance 
for conveying or disposing to another immoveable property which such 
person holds, or in which he is entitled to a contingent right, either 
for the whole estate of the person conveying or disposing, or for any 
less estate, together with the performance of all formalities required by 
law to the validity of such conveyance inolnding the acts to be perform- 

* This Aco applies only to the Lower Provinoes, che North-Western Provincea the 
PreBidenoies of Madras and Bombay, and the Panjub. U is mainly founded on 18 dt 14 
Vic., c, 60, and 16 & 16 Vic*., c. 65. 
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ed hj married woman and tenanta-in-tail in accordance with the provi^ 
aions of Act XXI. of 1854 {to timplify tlie modes of cowoeying land in 
totes to which the English law it applicable) : 

^'Transfer” shall mean the exeontion and performance of ^'/ery 
deed and act by which a person entitled to stock or Government seca- 
rities can transfer such stock or Government securities from himself to 
another ; 

'^High Court’’ shall mean every Court now or hereafter establish- 
ed under the Statute 24 & 25 Vic., cap. 104, and also the Chief Court of 
the Panjab, or such one or more Judges of the said Courts respectively 
as shall be appointed by the Cheif Justice or the senior Judge,* as the 
case may be, to entertain applications and make orders under this Act. 

''Trust” shall not mean the duties incident to an estate conveyed 
by way of mortgage ; but with this exception, the words ‘'Trust” and 
''Trustee” shall extend to and include implied and constructive trusts, 
and shall extend to and include cases where the trustee has some be- 
neficial estate or interest in the subject of the trust, and shall extend 
to and include the duties incident to the office of executor or adminis- 
trator of a deceased person : 

"Lunatic” shall mean any person who shall have been found by 
due course of law to be of unsound mind and incapable of managing bis 
affairs : 

"Person of unsound mind’’ shall mean any person not a minor who, 
not having been found to be a lunatic, shall be incapable from infirmity 
of mind to manage his own affairs : 

In the case of a will made or an intestacy oc urring before the first 
day of January 1866,t "Heir” shall mean the person claiming an inter- 
est in the immoveable property of a deceased person under the laws 
concerning descent applicable to such property : and "Devisee” shall, 
in addition to its ordinary signification, mean the heir of a devisee and 
the devisee of au heir, and generally any person claiming an interest 
in the immoveable property of a deceased person, not as heir of such 
deceased pt^rson, but by a title dependent solely upon the operation of 
the laws concerning devise and descent : 

In the case of a will made or au intestacy occurring on or after the 
first day of January 1866t "Heir’ shall mean any person claiming an 
interest in the immoveable property of a deceased person under the 
rules for the distribution of au intestate’s estate ; and "Devisee” shall 
mean any person taking immoveable property under a bequest, and any 
person, other than an executor or administrator, claiming an interest 
in immoveable property, not as entitled thereto under the said rules, 

^ See Act No. IV. of 1866, seo, 8. 

^ The day on whioh the Indian Bnooewion Act (X. of 186$) came into force. 
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bat by a title dependent solely upon the operation of the laws conoern- 
ing intestate and testamentary snocessiou : 

Mortgage’’ shall be applicable to every estate or interest in im* 
moveable or moveable property which would in the High Coart be 
deemed merely a seoarity for money : 

‘‘ Person” shall inclade any company or association, or body of 
persons whether incorporated or not : 

Words importing the singular number only shall extend to several 
persons or things ; words importing the plural number shall apply to 
one person or thing ; words importing the masculine gender shall ex- 
tend to a female. 


Note. — Compare 13 <& 14 Vic., c. 60, sec. 2. 

3. The powers and aothorities given by this Act to the High 
High Coart to have ja- Courts shall and may be exercised only ia 

ri.diction ia what cue.. ca.es to which English law is applicable, and 
may be exercised with respect to property within the local limits of 
the extraordinary original civil jurisdiction o£ the said Courts respec- 
tively. 

4. When any lunatic or person of unsound mind shall hold any 
High Court may convey immoveable property upon any trust or by^ 

estatea of lunatio trastees way of mortgage, it shall be lawful for the 
and inorfcgageea , High Court to make an order that such pro- 

perty be vested in such person or persons io such manner and for such 
estate as the said Court shall direct ; and the order shall have the same 
effect as if the trustee or mortgagee had been sane, and had duly exe- 
cuted a conveyance of the property in the same manner for the same 
estate. 


Note, — Compare 13 & 14 Vic., c. 60, sec. 3. 

5* When any lunatic or person of unsoand mind shall be entitled 
and may convey contin> to any contingent right in any immoveable 
genb rights. property upon any trust or by way of morU 

gage, it shall be lawful for the High Court to make an order wholly 
releasing such property from such ooutingent right or disposing of the 
same to such person or persons as the said High Court shall direct ; 
and the order shall have the same effect as if the trustee or mortgagee 
had been sane, and had duly executed a deed so releasing or disposing 
of the contingent right. 

Note. — Compare 13 & 14 Vic., c. 60, sec. 4. 

g. When any lunatic or person of nnsound mind shall be sole- 
ly entitled to any stock or Government seen, 
fer stock or Government Titles, or to anything in action upon any trast 
seoorities of ianatio trns- by way of mortgage, it shall be lawful for 
fees and mortgagees. High Court to make an order vesting iu 
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aDj person or persons tbe right to transfer snoh stock or Government 
seonrities^ nr to receive the dividends^ interest, or income thereof, or 
to sue for and recover such thing in action, or any interest in respect 
thereof ; 

and when any person or persona shall be entitled jointly with any 
Innatio or person of unsound mind to any stock or Government secu- 
rities, or thing in action, upon any trust or by way of mortgage, it shall 
be lawful for the said Court to make au order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for and recover such thing in ac- 
tion, or any interest iu respect thereof, either in such person or persons 
so jointly entitled as aforesaid, or in such last-mentioned person or per- 
sons together with any other person or persons the said High Court 
may appoint. 

Note. — Compare 13 <& 14 Vic., c. 60, sec. 5. 

7* When any stock or Government securities shall be standing 
Power to transfer stock name of any deceased person whose ese- 

or Government securities cutor or administrator is a lunatic or person of 
of deoeaaed persons. unsound mind, or when anything in action shall 

;jbe vested in any lunatic or person of unsound mind as tbe executor or 
administrator of a deceased person, it shall be lawful for the High Court 
to make au order vesting the right to transfer such stock or Govern- 
ment securities, or to receive the dividends, interest, or income there- 
of, or to sue for and recover such thing in action, or any interest iu res- 
pect thereof, in any person or persons the said Court may appoint. 

Note — Compare 13 & 14 Vic., c. 60, sec. 6. 

8* Whenever any minor* shall hold any immoveable property 

High Conrt may convey O’’ way o£ mortgage, it shall 

estobes of miuor trustees be lawful for the High Court to make au order 
and mortgagees. vesting such property in such person or persons 

in such manner and for such estate as the said Court shall direct ; and 
the order shall have the same effect as if tbe minor trustee or mortga 
gee had attained his majority, and had duly executed a conveyance of 
the property in the same manner for the same estate. 

Note.— C ompare 13 & 14 Yio., c. 60, sec. 7. 

9« Where any minor shall be entitled to any contingent right in 
Contiogent rights of mi- ^“7 immoveable property upon any trust or 
nor trustees and mortga- by way of mortgage, it shall be lawful for the 
***** High Court to make an order wholly releasing 

such property from such contingent right, or disposing of the same to 
snoh person or persons as the said Conrt shall direct ; and the order 
shall have the same effect as if the minor had attained his majority, 


•See Act No. IX of 1975. 
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Md had daly executed a deed so releasing or disposing of the contiiir 
gent right. 

Kote. —Compare 13 & 14 Vic., c. 60, sec. 8. 

10. When any person solely holding any immoveable property 

High CoHrb may conrey shall be out of the jurisdiolion 

eEfcate of trustee out of ju- of the High Court, or cannot be found, it shall 
be lawrul for the said Court to make an order 
Testing such property in snch person or persons, in such manner and 
for snch estate as the said Court shall direct, and the order shall have 
the same effect as if the trustee had duly executed a conveyance of 
the property in the same manner and for the same estate. 

Note.— Compare 13 & 14 Vio., c. 60, sec. 9. 

11. When any person or persons shall hold any immoveable pro* 
High Court may make or- property in trust jointly with a person not 

der where persons hold within the jarisdiction of the High Conrt. or 
trust jointly with persons who cannot be found, it shall be lawful for 
out of jurisdiction. the said Court to make an order vesting the 

property in the person or persons so jointly holding, or in snch last- 
mentioned person or persons together with any other person or per- 
sons, in such manner and for such estate as the said Court shall direct ; 
and the order shall have the same effect as if the trustee ont of the 
jarisdiction, or who cannot be found, has duly executed a conveyauce 
of the property in the same manner for the same estate. 

TSlolo * — Compare 13 14 Vic., c, 60, sec. 10. 

12. When any person solely entitled to a contingent right in aoy 
ContiDgent rights of trus- immoveable property upon any trust shall 

be out of the jarisdiction of the High Court, 
or cannot be found, it shall be lawful for the said Court to make an 
order wholly releasing snch property from each contingent right, or 
disposing of the same to such person or persons as the said Court 
shall direct ; and the order shall have the same effect as if the trustee 
had duly executed a conveyance so releasing or disposing of the con- 
tingent right, 

Ifrote.— Compare 13 <fc 14 Vie., 0 . 60, sec. 11. 

13. When any person jointly entitled with any other person or 
High Conrt may make persons to a contingent right in any irnmo- 

order where persons jointly veable property Upon any trust shall be out 
jnStefw wnHnge^t ‘tie juriedioiion of the High Court, or can- 
right in immoveable pro- not be found, it shall be lawful for the aai4 
Court to rhake an order disposing of the con- 
tingent right of the person out of the jurisdiction, or who cannot bo 
found, to the person or persons so jointly entitled as aforesaid, or to 
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•noh last mentioned person or peraoas together with any other person 
or persons ; and the order shall have the same effect as if the trnstee 
ontof the jorisdiotion^ or who cannot be found, had dnly ezecated a 
conveyance so releasing or disposing of the contingent right. 

HOte.— 4]lonipare 18 & 14 Vic., c. 60, see. 12. 

14* Where there shall have been two or more persons jointly bold- 
WbenaDoartaio which of ing any immoveable property upon any trust, 
■sTorsl truitcM lurrivcd. mjj nneertain which of such trus- 

tees was the survivor, it shall be lawful for the High Coart to make 
an order vesting sneh property in sneh person or persons, in snob 
manner and for sneh estate as the said Conrb shall direct; and the 
order shall have the same effect as if the sarvivor of sneh trustees had 
dnly executed a conveyance of the property in the same manner for the 
same estate. 

Hote. — Compare 13 & 14 Vie., o. 60 seo. 13. 

15« Where any one or more person or persons shall have held 
When nnoertain whether any immoveable property npon any trust, and 
lt»t traiUe living or dead, jj; gjjall not be known, as to the trnstee Inst 
know to have held sneh property, whether he be living or dead, it, 
shall be lawful for the High Court to make an order vesting such pro- 
perty in each person or persons, in such manner and for such estate, 
as the said Court shall direct ; and the order shall have the same effect 
as if the last trnstee had dnly executed a conveyance of the property 
in the same manner for the same estate. 

Kote. — Compare 13 A HYio., c. 60, sec. 14 


16. When any person holding any im'joveable property upon 
When trnttee dies with* any trust shall have died intestate as to sneh 
oat heir. property without an heir, or shall have died, 

and it shall not be known who is his heir or devisee, it shall be law- 
ful for the High Court to make an order vesting such property in such 
person or persons, in soch manner and for such estate, as the said 
Court shall direct ; and the order shall have the same effect as if the 
heir or devisee of sneh trnstee bad duly executed a conveyance of the 
property in the same manner for the same estate. 

Hote.— -Compare 13 & 14 Vic., o. 60, seo. 35. 


17- When any immoveable property is subject to a contingent 
Oontiogent of nn« right in an unborn person, or class of nnborn 
im irattee. persons who, upon coming into existence, would 


in respect thereof hold such property upon any trust, it sbalil 
be lawful for the High Court to make an order which shall wholly 
release and discharge snob property from snob contingent right, in sneh 
nnborn parson or class of nnborn persons, or to make an order which 
shall vei^ in any person or j^rsons the estate or estates which such 
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Qnborn person or class of anborn persons would, npon coming into ex- 
istence, hold in such property. 


Note. — Compare 13 & 14 Vie., c. 60, sec. 16. 

18* Iq every case where any person holds or shall hold jointly or 

« X , ^ ^ solely any immoveable property, or is or shall 

Power to make order for , j 

vesting escace on refosal entitled to a contingent right therein npon 
OP neglect of trnstee to any trust, and a demand shall have been made 
convoy or re ease. upon such trnstee by a person entitled to re- 

quire a coDveyance of such property, or a duly authorized agent of 
such last-mentioned person, reqairing snob trnstee to convey the same, 
or to release auoh contingent right, it shall be lawful for the High 
Coart, if the said Court shall be satisfied that snob trnstee has wilful- 
ly refused or neglected to convey the said property for the space of 
twenty-eight days after such demand, to make an order vesting snoh 
property in such person or persons, in aueb manner and for snoh es- 
: tate, as the Conrt shall direct, or relasing such contingent right in soch 
manner as the Court shall direct ; and the said order shall have the 
same effect as if the trustee bad duly executed acouveyanoe of the pro- 
perty, or a release of such right, in the same manner and for the .same 
estate. 


note* — Compare 15 & 16 Vic., c. 55, seo. 2 

19. When any person to whom any immoveable property has 
Power to convey in place been conveyed by way of mortgage shall have 
of mortgagee. without having entered into the posses- 

sion or into the receipt of the rents and profits thereof, and the money 
due in respect of such mortgage shall have been paid to a person enti- 
tled to receive the same, or such last mentioned person shall consent to 
an order for the reconveyance or vesting of such property, then in any 
of the following cases it shall be lawful for the High Court to make an 
order vesting snoh property in such person or persons, in such manner 
and for such estate, as the said Conrt shall direct, that is to say,— 
when an heir or devisee of such mortgagee shall be out of the 
jurisdiction of the High Court, or cannot be found : 

when an heir or devisee of such mortgagee shall, upon a demand 
by a person entitled to require a conveyance of such property, or a duly 
anthorized agent of such last-mentioned person, have stated in writing 
that he will not convey the same, or shall not convey the same for the 
space of twenty-eight days next after a proper deed for conveying 
snoh property shall have been tendered to him by a person entitle at 
aforesaid, or a duly anthorized agent of such last-mentioned person ; 

when it shall be nnoertain which of several devisees of such mort* 
gagee was the survivor ; 
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when it shall ba nocertaio as to the sarvivor of several devisees of 
snch mortgagee or as to the heir ; of each mortgagee, whether he be 
living or dead ; 

when soch mortgagee shall have died intestate as to such propcrtjr f 
and without an heir, or shall have died, and it shall not be known who 
is his heir, or devisee : 

and the order of the said High Oonrt made in any one of the fore- 
going cases shall have the same effect as if the heir or devisee, or snrvi- 
ving devisee, as the case may be, had dnly executed a conveyance of 
the property in the same manner and for the same estate. 

Note. — Compare 13 & 14 Vic., c. 60, sec. 19. 

20* 1q every case where the High Coart shall, under the pro- 
Power to appoint ponon Visions of this Act, be enabled to make an or* 
to convey in certain cases. ^0|. having the effect of a conveyance of any im- 
moveable property or having the effect of a release or disposition of the 
contingent right of any person or persons, born or unborn, it shall also 
be lawful for the High Court, should it be deemed more convenient to 
make an order appointing a person to convey such property, or release 
or dispose of snob contingent right ; 

and the conveyance, or release or disposition of the person so ap- 
pointed, shall, when in conformity with the terms of the order by which 
be is appointed, have the same effect, in oo'iveying the property, or 
releasing or disposing of the contingent right, as an order of the High 
Court would iu the particular case have had under the provisions of 
Ibis Act. 

In every case where the High Court shall, under the provisions of 
this Act, be enabled to make an order vesting lO any person or persons 
the right to transfer any stock transferable in the books of any com* 
pany or society established or to be established, it shall also be lawful 
for the High Court, if it be deemed more convenient, to make an order 
directing the secretary or any officer of snob company or society at once 
to transfer or join in transferring the stock to the person or persons to 
be named in the order : 

and this Act shall be a fall and complete indemnity and discharge 
to all companies or societies and their officers and servants for all acta 
done or permitted to be done pursuant thereto. 

Note. — Compare 13 14 Vic., o. 60, sco. 20. 

21. When any person or persons shall be jointly entitled with 

Wh«. tro«t.N of .took the jurisdiction of the High 

or Govemment seonrities Court, or who cannot be lonnu, or concern* 
joiDed with trasieea out of jug it shall be uncertain whether 

he be living or dead, to any stock or Govern- 
ment securities or thing in action upon any trust, it shall be lawful 
for the said Court to make an order vesting the right to transfer such 
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stock or Government seonrities, or to receive the divideodi^ iiltetwt, 
or income thereof, or to sue for or recover each thing in action or any 
^interest in respect thereof, either in anoh person or persona ao jointly 
entitled aa aforesaid, or in snob laat^mentfoned person or persona to- 
gether with any person or persona the said Court may appoint. 

When any sole trustee of any stock, Government aeonrities, or 
thing in action shall be ont of the jurisdiction of the said Court, or 
cannot be found, or it shall be uncertain whether he be living or dead, 
it shall be lawful for the said Court to make an order vesting the right 
to transfer such stock or Government securities, or to receive the divi- 
dends, interest, or income thereof, or to sue for and recover such thing 
in action, or any interest in respect thereof, iu any person or persons 
the said Court may appoint. 

Note. — Compare 13 & 14 Vic., o.'60, sec. 22. 

22* Where any sole trustee of any stock, Government securities, 
When trustee of stock, thing in action, shall neglect or refuse to 
refuses to transfer. transfer snoh Stock or Government securities, 
or to receive the dividends, interest, or income thereof, or to sue for or 
recover such thing in action, or any interest in respect thereof, accord- 
ing to the direction of the person absolutely entitled thereto, for the 
space of twenty-eight di^s next after a request in writing for that 
purpose shall have been made to him by the person absolntely entitled 
thereto, it shall be lawful for the High Court to make an order vesting 
the sole right to transfer snch stock or Government securities, or to 
receive the dividends, interest or income thereof, or to sne for and re- 
cover snch thing in action, or any interest in respect thereof, in snch 
person or persons as the said Court may appoint. 

Note* — Compare 13 & 14 Yio., o. 60, sec. 23. 

23. Where any one of the trnstees of any stock, Government se- 
cnrities, or thing in action, shall neglect or re** 

trn«e’'“of*rtook! *0^™- or Government 

fuses to transfer or receive securities, or to receive the dividends, intere 8 t 9 
and pay over dividends. income thereof, or to sne for or recover such 

thing in action according to the direction of the person absolutely enti- 
tled thereto, for the space of twenty-eight days next after a request in 
writing for that purpose shall have been Ciade to him by snob person, 
it shall be lawful for the High Court to make an order vesting the right 
to transfer snch stock or Government securities, or to receive the divid- 
ends, interest, or income thereof, or to sne tor and recover snoh thing 
in action, in the other trustee or trnstees of the said stock, Government 
seonritiesy or thing in action, or in any person or persons whom the i|id 
Court may appoint jointly with such other trustee or trustees. 

Note.— Compare 13 & 14 Vic., c. 60, sec. 24. 

II 123 
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34« WhAD any stock or Gorernmeot seoarities shall be standiog 
When etook, Ae , etnnd- ® deceased person, and hie 


ing in name of deceased 
pesBon. 


executor or administrator shall be oat of the 
jarisdiction of the High Goart, or, cannot be 
fonnd^ or it shall be nnoertain .whether snob executor or administrator 
be living or dead^ or saoh execotor or administrator shall neglect or 
refuse to transfer such stock or Government securities) or receive the 
dividends, interest, or income thereof, according to the direction of the 
person absolutely entitled thereto, for the space of twenty-eight dayu 
next after a request in writing for that purpose shall have beep made 
to him by the person entitled as aforesaid, it shall be lawful for the said 
Coart to make an order vesting the right to transfer such stock or 
Government secnrities, or to receive the dividends, interest, or income 
thereof, in any person or persona whom the said Court may appoint. 

Hote.-^Compare 13 & 14 Vic., c. 60, sec. 25. 

25* Where any order shall have been made under this Aot vest- 

BBeot of order rooting ®'’ Government se- 

legal right u> transfer curities in any person or persons appointed by 
stock, &o. High Gonrt, such legal right shall vest ac- 

cordingly, and thereupon the person or persons so appointed are here- 
by authomed and empowered to execute all deeds and powers-of- attor- 
ney, and to perform all acts relating to the transfer of such stock and 
Government seoarities into his or their own name or names or other- 
wise, or relating to the receipt of the dividends, interest, or income 
thereof, to the extent and in conformity with the terms of such order. 

All companies and associations whatever and all persons, shall be 
Obligation to comply equally bound and compellable to comply with 
with requisitions of person the requisitions of Buch person or persons so 
inrested. appointed as aforesaid, to ihe extent and in 

conformity with the terms of anoh order, as such companies, associations 
or persons whould have been bound and compellable to comply with 
the requisitions of the person in whose place such appointment shall 
have been made, and shall be equally indemnified in complying with 
the requisition of such person or persons so 

Indemnity. appointed as they would have been indemnified 

in complying with the requisition of the person in whose place such ap- 
pointment shall have been made. 

After notice in writing of any such order of the High Gonrt con. 

TermSnaHon of powers Corning any stock or Government securities 
•of penmn reidaoed. shall have been given, it shall not be lawful for 

any company or association, or any person in having received such 
notice, to act npon the requisition of the person in whose place an ap- 
pointment shall have been made, in any matter relating to the transfer 
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of BQcb stock or Government slcnrities, or the payment of the dividends, 
ioterest, or income thereof. 

3^®*® —Compare 13 & 14 Vic., o. 60, sec. 26. 

26- Where any order shall have been made ander this Act by 

Effect of order Teatiog **** ^'8^ Court, vesting the legal right to sne 
legal right iu thing in ao- for Or recover any thing in action, or any ii|> 
terest in -respect thereof, in any person or per- 
sons, such legal right shall vest accordingly ; and therenpon it shall be 
lawful for the person or persons so appointed to carry on, comnoiencei 
and prosecute, in his or their own name or naines^ any suit or other 
proceeding for the recovery of snch thing in action, in the same manner 
in all respects as the person in whose place an appointment shall have 
been made conld have sned for or recovered snob thing in action. 

Wote^— Compare 13 and 14 Vic., c. 60, sec. 27. 

27. Where any person shall neglect or refuse to transfer any 

On fiegidct to transfer Btock or Qovernment securities, or to receive 

stock, &o.,for twenty -eight the dividends, interest, or income thereof, or to 
days, order made vesting - ^ 

right to transfer in such sne lor or recover anything in action, or any 

person jss JCourt appoints. interest in respect thereof, for the space of 
twenty .eight days next after an order of the High Court for that pur- 
pose shall have been served upon him, it shall be lawful for the said 
Conrt to make an order vesting all the right of such person to transfer 
such stock or Government securities, or to receive the dividends, in- 
terest, or income thereof, or to sue for and recover snch thing in action, 
or any interest in respect thereof, in snch person or persons as the said 
Court may apypoint. 

Note. — Compare 15 & IG Vic., c. 55, sec, 4. 

28* When any stock or Government seenrities shall be standing 
Similar order on like ^he Sole name of a deceased person, and his 
neglect by execacor. execntor or administrator shall refuse or neg- 

lect to transfer snch stock or Government securities, or receive the 
dividends, interest, or income thereof for the space of twenty-eight days 
next after an order of the High Court for that purpose shall have been 
served upon him, it shall be lawful for the said Court to make an order 
vesting the right to transfer such stock or Government securities, or to 
receive the dividends, interest, or income thereof, in any person or 
persons whom the said Court may appoint. 

ote. Compare 15 and 16 Vie., o. 55, sec. 5. 

29. When any order being or purporting to be under this Act 

1 ht fco transfer Vesting the 

st^*to wt in person ap- right to any stock or Qovernment securities, 
pointed by High Court. vestiug the right to transfer any stock or 
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Goveramant fieeoritieSi or vesting ibe right to call for the transfer ol 
anj stock or Government secnrities in any person or persons, in every 
saoh case the legal right to transfer snob stock or Government secnri« 
ties shall vest accordingly ; 

and the person or persons so appointed shall be anthorized and 
Powers of peison ap« empowered to execnte all deeds and powers of 
' attorney, and to perform all acts relating to 
the transfer of snch stock or Government secnrities into his or their own 
name or names or otherwise, to the extent and in conformity with the 
terms of the order. 

All companies and associations, and all persons, shall be eqnally 
Obligation to oomplj bonnd and compellable to comply with tne re- 
with his reqaisitions. qnisitions of snoh person or persons so ap- 

pointed as aforesaid, to the extent and in conformity with the terms of 
snob order, as such companies, associations, or persona would have 
been bound and compellable to comply with the requisitions of the 
person in whose place snch appointment shall have been made. 

Note**~Compare 15 & 16 Vio., c. 55, sec, 6. 

30* When any minor shall be solely entitled to any stock or 
Power to make order ^ Government securities upon any trust, it shall 
transfer, or receipt of be lawful for the High Court to make an order 

or persons the right to 
transfer such stock or Government seonrities, 
or to receive the dividends, interest, or income thereof. 

When any minor shall be entitled jointly with any other person 
or peraoms to any stock or Government securities upon any trnst, it 
shall be lawful for the said Court to make an order vesting the right to 
transfer snoh stock or Government securities, or to receive the dividends, 
interest, or income thereof, either in the person or persons jointly en- 
titled with the minor, or in him or them together with any other person 
persona the said Court may appoint. 

Koto* — Compare 15 A 16 Yio., c, 55, seo. 3.| 

31« When a decree or order shall have been made by the High 

When aeore. n>nde for directing the sale of any immoveable 

sole of immoeeabie proper- property for the payment of the debts of a de- 
ty for payment of debts. ceased person, every person holding snoh pro- 
perty, or entitled to a contingent right therein, as heir, or under the 
will of such deceased debtor, shall be deemed so to hold or be entitled 
(as the oase may be) upon a trust within the meaning of this Act : 

and the High Court is hereby empowered to make an order wholly 
discharging the oontingent right, under the will of such deceased deb- 
tor, of any unborn person. 

HotOs— OompsKv 18 & 14 Yia, Oi 60, seo. 
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32. When any decree or order shall have been made by the High 

Holding immoveable pro- w^*®***®' *»®fore or after the patting of thi» 

petty, the sale of which directing the sale of any immoveable pro- 

Court*” porty for any purpose whatever, every person 

holding such property, or entitled to a ooatia- 
gent right therein, being a party to the suit or proceeding in which snob 
decree or order shall have been made, and bound thereby, or being other* 
wise bound by such decree or order, shall be deemed so to hold or be on* 
titled (as the case may be) upon a trust within the meaning of this Act. 

In every such case, it shall be lawful for the High Court, if the said 

Order for vesting estate expedient for the purpose of 

in lien of conveyance by carrying such sale} into effect, to make an order 

caT^ out sale vesting such property or any part thereof, for 

^ such estate as the Court shall think fit, either in 

any purchaser or in such other person as the Court shall direct. 


Every such order shall have the same effect as if the person so holding 


Effect of order. 


or entitled had been free from all disability, and 
had duly executed all proper oonveyanoes and as* 


signments of such property for such estate. 


Note. — Compare 16 A 16 Vic., o. 65, sec. 1. 


33- Where any decree or order shall be made by the High Court for 
_ , the specific performance of a contract oonoemiDe 

partiw ate trastee. of im- ““7 immoveable property, or for the partition or 
moveable property com- exchange of any immoveable property, or gene- 
prised m suit, and as to in- jj- when any decree shall be made for the oon- 
veyance of any immoveable property, either in 
oases arising out of the dootriue of eleotiou or otherwise, it shall be lawful 
for the said Court to declare that any of the parties to the said suit where- 
in such decree is made are trustees of such property, or any part thereof, 
within the meaning of this Act, or to declare concerning the interests of 
unborn persons who might claim under any party to the said suit, or under 
the will or voluntary settlement of any person deoeased who was during 
his lifetime a party to the contract or transactions ooncerning which snob 
decree is made, that such interests of unborn persons are the interests of. 
persons who, upon coming into existence, would he trustees within the 
meaning of this Act. 

Thereupon it shall he lawful for the High Court to make suofa order 
or orders as to the estates, rights, and interests of snob persons, bom or un* 
bom, as the said Court might, under the provisions of this Act, make ooa- 
ceming the estates, rights, and interests of tru^jtees born or unborn. 

Hote.— 'Compare 13 A 14 Vic., o. 60, aeo. 80. 

34* It shall he lawful for the High Court to make deolaraiions and 
Pow.r to direct how give direotioM oonueraing the manner in which 
right to transfer stock the right to any stock, Qoverament securitieB, or 
shall be exercised. thing in action vested under the provisions of this 

Act shall be exercised, and thereupon the person or persons in whom tfaob 
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right shall ba vested shall be oompeliable to obey snob directions and de- 
clarations by the same prooess as that by which other orders under this Act 
are enforced. 

Vote.— Compare 18 ft 14 Yio., o. 60, eee. 81. 

85. In all oases in which it shall be expedient to appoint a new trus- 

Power to Oonrt to make trustees, and it shall be found inex- 

order appointing new troS- pedient, difficult, or impracticable so to do with- 

out the assistance of the High Court, it shall be 
lawful for the said Court to make an order appointing a new trustee or new 
trustees, whether there be any existing trustee or trustees or not at the 
time of making such order, and if there be snob trustee or trustees, either 
in substitution for or in addition to him or them. 

Vote. — Compaffo 18 ft 14 Vio., e. GO, aao. 83. 

The person or persons who, upon the making of such order, shall be . 

trustee or trustees, shall have the sanie rights and ' 
powers as he or they would have had if appointed 
by decree in a suit duly instituted. 

Vote.— Compare 18 ft 14 Vio., c. 60, aeo. 83. 

86. It shall be lawful for the High Court, upon making any order for 

Power to Oonrt to Teat »PPO»n*ing » new trustee or new trustees, either 

immoveable property in by the same or by any subsequent order, to direct 
new trustee. immoveable property subject to the trust 

shall vest in the person or persons who upon the appointment shall be the 
trustee or trustees, for such estate as the^urt shall direct. 

Such order shall have the same effect as if the person or persons who, 
before such order, was or were the trustee or trustees (if any) had duly exe- 
cuted all proper oouveyances of snob property for s ch estate. 

87* It shall be lawful for the High Court, upon making any order 
for appointing a new trustee or new trustees 
new either by the esme or by any subsequent order 

tees. to vest the right to call for a transfer of any stock 

or Government securities subject to the trust, or to receive the dividends 
interest, or income thereof, or to sue for or recover any thing in action sub- 
ject to the trust, or any interest in respect thereof, in the person or persons 
who upon the appointment shall be the trustee or trustees. 

Vote.— Compare 18 ft 14 Vic., o. 60, seo. 84. 

88. Any Buch appointment by the High Court of new trustees, and 
Old trustees not disohar- eny such conveyance or transfer as aforesaid, 
ged from liability. shall operate no further or otherwise as a dis- 
charge to any former or continuing trustee, than an appointment of new 

trustees under any power for that pnrpose contained in any instrument 
would have done. * 

Vote.— Compare 18 ft 14 Tio., 0 . GO, see. 86. 

39. An order under any of the hereinbefore contained provisions, for 
the appointment of a new trustee or new trustees 
or eenceming any immoveable property, stook, or 


Who may apply. 
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Oovernment securities, or thing in action subject to a trust, may be made 
upon the application of any person beneficially interested in snob immove- 
able property, stock, Government securities, or thing in action, whether 
under disability or not, or upon the application of any person duly appoint- 
ed as a trustee thereof; and an order under any of the provisionB herein- 
before contained, concerning any immoveable property, stock, Govern- 
ment securities, or thing in action subject to a mortgage, may be made on 
the application of any person beneficially interested in the equity of redemp* 
tion, whether under disability or not, or of any person interested in the 
moneys secured by such mortgage. 

Note— Compare IS and 14 Yio., 0.60, tec. 87. 

40. When any person shall deem himself entitled to an order under 
Application may be by any of the provisions hereinbefore contained, it 

petkion. shall be lawful for him to present a petition to 

the High Court for such order as he may deem himself entitled to, and he 
may give evidence by affidavit or otherwise in support of such petition be- 
fore the said Court, and may serve such person or persons with notice of 
such petition as he may deem entitled to service thereof. 

Note — Compare 13 and 14 Vic., c. 60, sec. 40. 

41. Upon the hearing of any such petition, it shall be lawful for tbe 
What may be done upo said High Court, should it be deemed necessary, 

petition. to direct a reference to one of the Judges of the 

Court to inquire into any facts which require snob an investigation, or it 
shall be lawful for the said Court to direct such petition to stand over, to 
enable the petitioner to adduce evidence or further evidence before the 
Court, or to enable notice or any further notice of such petition to be served 


upon any person or persons. 

Note.— Compare 18 and 14 Vio., c. 60, sec. 41. 

42. Upon the hearing of any such petition, it shall be lawful for the 

High Court to dismiss such petition with or with- 

UcSST-SrSi ” •»»*... .ra» i. 

formity with the provisions of this Act. 

Note.— Compare 18 and 14 Vic., o. 00, sec. 48. 

43. WhenBoever in any onuse or matter, either by the evidence 
Power to m.k. order in dnced therein, or by the wimierione of ‘J® 

oanse. or by report of one of the Judges of the voiut, 

the facte neceeeary for an order under thie Act ehall appear to the High 
Court to be enfficiently proved, it ehall be lawful for the eaid Court, eitbw. 
upon the hearing of the eaid caneo or of any petition or application in the 
eaid oauee or matter, to make ench order under thie Act. 

— Compare 18 and 14 Vio., o. 60, sec. 48. 

44 Whenever any order shall be made under this Act by the High. 
Order.’ by High Court Court for the purpoee of conveying my immovo- 
fonnded on Certain .iloga- able property, or for the pnrpoBo of rdeanng or 
tioDB ooDclusive evidence ^igposing of any oontingent right, and snch order 
of matter contained there- ^ founded on an allegation of the perwHial 
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|impaoityt>f ft truEilM vv mortgea^ee or on ftn ftllegfttion thftt ft tnstee or 
the heir or devisee of ft mortgagee is oat of the jarisdisotion of the High 
Court, or eannot he found, or that it is uncertain which of several trustees, 
or which of several devisees of a mortgagee, was the survivor, or whether 
the last txostee, or the heir, or last surviving devisee of a mortgagee, be 
living or dead, or on an allegation that any trustee or mortgagee has died 
intestate withoat an heir, or has died, and it is not known who is his heir 
or devisee, then in any of such oases the fact that the High Court has 
made an order upon such an allegation shall be oonolnsive evidence of the 
matter so alleged in any Court of Civil Judicature upon any question as to 
the legal validity of the order ; 

Provided always that nothing herein contained shall prevent the High 
Powers M to reoonvey- directing a reconveyance of any immove- 

eooe of immoreable pro- able property conveyed or assigned by any order 
^ under this Act, or a redisposition of any contin- 

gent right conveyed or disposed of by such order ; and it shall be lawful for 
the Olid Court to direct any of the parties to any suit concerning such pro- 
perty or contingent right, to pay any costs oooasiosed the order under 
this Act, when the same shall appear to have been improperly obtained. 


NotO.^Compsre Ift and 14 Vio*, c. 90, sec. 44. 

45. It shall be lalrful for the High Conrt to exercise the powers herein 
w . V conferred for the purpose of vesting any immove- 

able property, stock, Government securities, or 
thing in aotioo in the trustee or trustees of any charity or society, over 
whioh oharity or society the High Court would have jurisdiction upon suit 
doly instituted, whether such trustee or trustees shall have been duly ap- 
pointed by any power contained in any deed or instrument, or by the decree 
of the said Court, or by* order made upon a petit' ju to the said Court. 

N'Ote.*-<kmipare 18 and 14 Yio., o. 90, aeo. 45. 


46t Whore any minor or person of unsound mind shall be entitled to 
Money of minora and per- *”7 payable in discharge of any immove- 

sona of nnaoand mM to be able property, stock, Government securities, or 
paid into Conrt. thing in action conveyed or transferred under 

this Act, it shall be lawful for the person by whom such money is payable 
to pay the same into the High Court, in trust in any cause then depending 
oonoernirig such money, or, if there shall be no such cause, to the credit of 
suoh minor or person of unsound mind, subject to the order or disposition 
of the said Court ; 


and it shall be lawful for the said Court, upon petition in a summary 
way, to order any money so paid to be invested in Government securities 
and to order payment or distribution thereof, or payment of the dividends 
or interest thereof, as to the said Court shall seem reasonable. 


Vote. — Compare 18 and 14 Yio., o. 60. sec. 47. 

47* Where, in|[any suit oommenoed or to be commenced in the High 
Court may makoMepvee Court, it shall be made to appear to the Court 
a abtanoa d tratMe. that diligent Search and enquiry have been made 
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after any person made a defendant, who is only a trustee, to serve him with 
the process of the Court, and that he cannot be found, it shall be lawful 
for the said Court to hear and determine such cause, and to make such ab- 
solute decree therein against every person who shall appear to it to be only 
a trustee, and not otherwise concerned in interest in the matter in question, 
in such and the same manner as if such trustee had been duly served with 
the process of the Court, and had appeared at the hearing of such cause : 


Provided always that no such decree shall bind, affect, or in any 
Decree not effective with- wise prejudice any person against whom the 
out service of prooess. same shall b© made, without service of process 

upon him as aforesaid, his heirs, executors, or administrators for or in respect 
of any estate, right, or interest which such person shall have at the time of 
making such decree for his own use or benefit, or otherwise than as a 
trustee as aforesaid. 

Note. — Compare 18 and 14 Vic., o. 60, seo. 49. 


48- Every order to be made under this Act, which shall have the effect 
Orders under Act charge- of a conveyance of any immoveable property, or 
able with same stamp-daty a transfer of any such stock. Government seon- 
as deeds of conveyance. rities, or thing in action as can only be trans- 
ferred by stamped deed, or for the transfer of which a stamp is neces- 
sary, shall be chargeable with the like amount of stamp-duty as it would have 
been chargeable with if it had been a deed executed, or a transfer made by 
the person or persons holding such property or entitled to such stooki 
Government securities, or thing in action. 

Every such order shall be duly stamped for denoting the payment of 
the said duty. 

Note.— Compare 16 and 16 Yic., c. 55, sec. 13. 

49. The High Court may order the costs and expenses of and re- 
Costs may be paid out of lating to the petitions, orders, directions, oonvey- 

estate. ances, and transfers to be made in pursuance of 

this Act. or any of them, to be paid and raised out of or from the immoveable 
or moveable property, or the rents or produce thereof, in respect of which 
the same respectively shall be made, or in such manner as the said Court 
shall think proper. 

Note. — Compare 13 and 14 Vic., o. 60, sec. 51. 

50 . Upon any petition being presented under this Act to the High 

Power to order enquiry concerning a person of nnsonnd mind, it 

consernirig person ot uu- shall be lawful for the said Court to make an 
sonnd mind. order directing an enquiry whether such person 

is or is not of unsound mind, and incapable of managing himself and his 


affairs. 

Such order shall have the 8,ame effect as the like order made under 
section 1 of Act XXX EV^. of 1858 (io regulate pro^ 
Effect of order. ceedingsin Lunacy in the Courts of Judicature estom 

hlished hy Eoyal Charter), and tht enquiry directed to bo made shall be made 
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in all respeots in the manner declared and prescribed for making an enqaiiy 
nnder the last-mentioned Act. 

The High Court may postpone making any order upon the petition 

^ ^ . presented as aforesaid, until any enquiry so di- 

PoBtponemetit of order . j j uni. u u n 

peodiog enquiry. rected to be made shall have been finally cen- 

oluded. 


Vote.— Compare 18 and U yic.| o. 60, eec. 52. 

51* Upon any petition under this Act being presented to the High 
Court, it shall be lawful for the said Court to 
postpone making any order upon such petition* 
until the right of the petitioner shall have been declared in a suit duly in- 
stituted for that purpose. 


Suit may be directed. 


E'Ote.^Compare 18 and 14 Vic., o. 60, see. 58. 

52* Every order made or purporting to be made pnder this Act by 
Indemoity to penona the High Court shall be a complete indemnity to 
obeying orders under Act. all persons whatsoever for any act done pursuant 

thereto ; and it shall not bo necessary for snoh persons to enqire concern- 
ing the propriety of such order, or whether the High Court has jurisdiction 
to make the same. 


ygOte.—^/ompare 15 and 16 Vic/, o. 55, sec. 7. 

53* Any order made by the High Court under this Act shall have the 
Execution and effect of flame effect, and be executed in the same manner 
orders. as a decree. 


54. This Act may be cited as “ The Indian 
Trustee Act, 1866.” 


Short title. 
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TRUSTEES’ AND MORTGAGEES’ POWERS. 


ACT No. XXVIII. OF 1866 . 

Passed on the 24th October 1866. 


An Act to give Trustees^ Mortgagees^ and others^ in cases to which ^English Law 
is applicable^ certain powers now commonly inserted in Settlements^ MorU 
gagesy and Willsy and to amend the Law of property and relieve Trustees/^ 


Whereas it is expedient that, in oases to which English law is appli* 
cable, certian powers and provisions usnally in- 
®* sorted in settlements, mortgages, wills, and other 

instruments, should be made incident to the estates of the persons interested, 
80 as to dispense with the necessity of inserting the same in terms in every 
such instrument, and that in such oases trustees should be relieved ; It is 
enacted as follows : — 


1. In the construction of this Act, unless there be something repug- 
In terpretatioo •clause. nant in the subject or context,— 

“ Immoveable property” shall include land, any benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth ; 

“Mortgage” shall be taken to include every instrument by virtue where 
of immoveable property is in any manner conveyed, pledged, or charged as 
security for the repayment of money or money’s wmrth lent, and to be re* 
conveyed or released on satisfaction of the debt : 

“Mortgagor” shall be taken to include every person by whom any such 
conveyance, pledge, or charge as aforesaid shall be made : 

“Mortgagee” shall be taken to include every person to whom or in 
whose favour any such conveyance, pledge, or charge as aforesaid is made 


or transferred : and 

“High Court” means any Court established or to be established under 
Statute 24 25 Vic., cap, 104, and includes the Chief Court of the Panjab* 

Powers of Trustees for Saloy ^c., and Trustees of renewable Leaseholds, 

2. In all cases where, by any will, deed, or other instrument of set- 

Trustees empowered to « expressly declared that trustees or 

tell may sell in lots, and other persons therein named or indicated shall 
either by public auction or ^ power of sale, either generally or ki any 

private contract. particular event, over any immoveable property 

named or referred to in, or from time to time subject to the uses or truRts 
of, such will, deed, or other instrument, it shall be lawful for such trusteca 
or other persons, whether such property be vested in them or not, to exer 
oise such power of sale by selling such property either together or in lots, 
and either by public auction or private contract, and either at one time or 


at several times. 

Note.— Compare 23 & 24 Yic,, c. 145, sec. 1. 

* Declared to apply to (he whole of British India, except the Scheduled Oiariots^ 
Act No. XV. of 1874, 



TRUSTEES’ AND MORTGAGEES’ POWERS. [Sms, 3^. 


3. It shall be lavfal for the persons making any snoh sale to insert 

8>Ie may be made under “J S’*®** stipnlations, either as to 

special coudition8,andirae- title or evidence of title, or otherwise, in any con- 
tees may bay io, Ac. ditions of sale, or contract for sale, as t^'^y shall 

think fit ; and also to buy in the property or any part thereof at any sale by 
auction^ and to rescind or vary and contract for sale, and to resell the pro- 
perty' which shall be so bought in, or as to which the contract shall be so 
jrescinded, without being responsible for any loss which may be occasioned 
thereby ; 

and no purchaser under any such sale shall be bound to enquire whe- 
ther the persons making the same may or may not have in contemplation 
any particular re-investment of the purchase-money in the purchase of any 
other property or otherwise. 

Kote. — Compare 23 & 24 Vic., c. 145, sec. 2. 

4. For the purpose of completing any such sale as aforesaid, the per- 
Trnrtee* exercising pc ^ons empowered to sell as aforesaid shall have 

wer of sale, Ao., empower- full power to convey or otherwise dispose of the 

ed to convey. property in question in such manner as may be 

necessary. 


Note* — Compare 23 & 24 Yio., o. 145, sec. 3. 

5# The money so received upon any such sale as aforesaid shall be 
Money eri.iog from «ile. 1“^ out in tbemanner indicated in that behalf in 
to be laid out in manner the will, deed, or instrument containing the power 
indicated in will, Ao. . 


and, until the money to be received upon any sale as aforesaid shall 
XJntn SO laid out, money »>e SO disposed of, the same shall ^ invested at 
to be invested in Govern- interest in Government securities for the Denent 


ment securities. such persons as won’ i be entitled to the benefit 

of the money, and the interest and profits thereof, in case such money were 
then actually laid out as aforesaid : 

Provided that, if the will, deed, or instrument shall contain no snch 
indication, the persons empowered to sell as aforesaid shall invest the money 
so received upon any such sale in their names npon Government securities 
in India, and the interest of such securities shall be paid and applied to snch 
person or persons for such purposes and in snoh manner as the rents and 
profits of the property sold as aforesaid would have been payable or appli- 
cable in case snob sale bad not been made. 


Kote. — Compare 23 & 24 Vic., o. 145, sec. 4, 

Powers of Mortgagee, 

6. Where any principal-money is secured or charged by deed on any 
Powers incident to mopt- immoveable property, or on any interest therein, 
gagee. the person to whom such money shall for the time 

being be payable, his ezeontors, administrators, and assigns, shall, at any 
time after the expiration of one year from the time when such principal- 
money shall have become payable, according to the terms of the deed, or 
after any interest on such principal-money shall have been in arrear for six 
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months, or after any omission to pay any preminm on any insnranoe which 
by the terms of the deed ought to be paid by the person entitled to the pro- 
perty subject to the charge, have the following powers to the same extent 
(bat no more) as if they had been in terms conferred by the person creating 
the charge, namely : — 

a power to sell or concnr with any other person in selling the whole 
or any part of the property by public auction or private contract, subject 
to any reasonable conditions he may think fit to make, and to rescind 
or vary contracts for sale, or buy in and resell the property, from time to 
t ime, in like manner : 

2nd, a power to appoint or obtain the appointment of a receiver of the 
rents and profits of the whole or any part of the property in manner herein- 
after mentioned. 

JTote.-— Compare 23 & 24 Vic , c. 145, aeo. 11. 

7. Receipts for purchase-money given by the person or persons oz- 
Beoeipta for purchase ercising the power of sale hereby conferred shall 

money sufficient-discharges, be sufficient discharges to the purchasers, who 
shall not be bound to see to the application of such purchase-money. 

Note. — Compare 23 & 24 Vic., c. 145, boo. 12. 

8. No such sale as last aforesaid shall be made until after six months* 
Notice to be given be- notice in writing given to the person or one of 

fore sale ; the persons entitled to the property subject to 

the charge or affixed on some conspicnons part of such property ; 

but, when a sale has been effected in professed exercise of the powers 
but purchaser relieved hereby conferred, the title of the purchaser shall 
from inquiry as to circum- not be liable to be impeached on the ground that 
stances of sale. arisen to authorize the exercise of 

such power, or that no such notice as aforesaid had been given ; but any 
person damnified by any such unauthorized exercise of such power shall 
have bis remedy in damages against the person or persons selling. 

Note. — Compare 23 and 24 Vic., c. 145, sec. 13. 

9* The money arising by any sale effected as aforesaid shall be ap- 
Application of purchase- plied by the person receiving the same as fol- 
money. lows 

first, in payment of all the expenses-inoident to the sale or incurred in 
any attempted sale ; 

secondly, in discharge of all interest and costs then due in respect of 
the charge in consequence whereof the sale was made ; and 

thirdly, in discharge of all the principal-moneys then due in respect 
of snob charge ; 

and the residue of such money shall be paid to the person entitled to 
the property subject to the charge, his execntors, administrators, or assigns, 
as the case may be. 

Note. — Compare 23 & 24 Vic., o. 145, sec. 14. 

10. The person exercising the power of sale hereby conferred shall 
Conveyance to pnroha- have power by deed to conveyor assign to and 
ser. vest in the purchaser the property sold, for all 
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iheetteteflodiiitei^ tiiet^m the penK>ii who created the charge 

had power to dispose of : 

Provided that nothing herein contained shall be constrnod to authorize 
the mortgagee of a term of years to sell and convey the fee simple of the 
property comprised therein in cases where the mortgagor could have dispo- 
sed of such fee simple at the date of the mortgage. 

Koto. — Oompare 23 & 24 Vic., c. 145, sec. 15. 

11. At any time after the power of sale hereby conferred shall 
Owner of charge liiay call l^ihve become exercise able, the person entitled to 

for title-deeds and convey- exercise the same shall be entitled to demand 
yanoB of legal estate. recover from tbe person entitled to the pro- 

perty subject to tbe charge, all tbe deeds and documents in his possession 
or power relating to the same property, or to the title thereto, which he 
would have been entitled to demand and recover if the same property had 
been conveyed, appointed, or surrendered to and were then vested in him 
for all the estate and interest which the person creating the charge had 
power to dispose of ; 

and where the legal estate shall be outstanding in a trustee, the per- 
son entitled to a charge created by a person equitably entitled, or any pur- 
chaser from such person, shall be entitled to call for a conveyance of the 
legal estate to the same extent as the person creating the charge could have 
Called for such a conveyance if the charge had not been made. 

Kote.-— Compare 23 & 24 Vic., c. 145, sec. 16. 

12. Any person entitled to appoint or obtain the appointment of a re- 
ceiver as aforesaid may from time to time, if any 
person or persons has or have been named in the 

deed of charge for that purpose, appoint such . person or ary one of such 
persons to be receiver, or if no person be so name i, then may, by writing 
delivered to tbe person or any one of the persons entitled to the property 
subject to tbe charge, or affixed on some conspicuous part of the property, 
require snob last-mentioned person or persons to appoint a fit and proper 
person as receiver, and if no such appointment be made within ten days 
after such requisition, then may in writing appoint any person he may 
think fit. 

No person shall be ineligible for the office of receiver merely because he 
is an officer of the High Court. 

Kote. — Compare 23 & 24 Vic., c. 145, sec. 17. 

13* Every receiver appointed as aforesaid shall be deemed to be the 
. agent of the person entitled to the property sub- 

Cf charge, who shall be solely responsible 

for his acts or defaults, unless otherwise provid- 
ed for in the charge. 

Kote.— Compare 23 and 24 Vie., o. 145, sec. 18. 

14* Every receiver appointed as aforesaid shall have power to de- 
mand and recover and give effectual receipts for 
all the rents, issues, and profits of the property 


Appointment of receiver. 


Powers of receiver. 
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of which he is appointed reoeiver, by suit, distress, or otherwise, in the 
name either of the person entitled to the property snbjeot to the charge, or 
of the person entitled to the money seonred by the charge, to the fall ex* 
tent of the estate or interest which the person who created the charge h^ 
power to dispose of. 

Note.— Compare 23 and 24 Vic., c. 145, sec. 19. 

15. Every receiver appointed as aforesaid may be removed by the 

like authority, or on the like reqnisition as l^fore 
Beottvep may be provided with respect to the original appoint- 
pointed. ment of a receiver, and new receivers may be ap- 

pointed from time to time. 

Note. — Compare 23 & 24 Vic., c. 145, sec. 20. 

16. Every receiver appointed as aforesaid shall be entitled to retain 

oat of any money received by him, in lieu of all 
o“ts. charges, and espenses whatsoever, snob a 
per cent. commission, not exceeding five per centum on the 

gross amount of all money received, as shall be 
specified in his appointment, and if no amount shall be so specified, then 
five per centum on snob gross amount. 


Note. — Compare 23 A 24 Vie., o. 145, sec. 21. 

17. Every receiver appointed as aforesaid shall, if so directed in 

writing by the person entitled to the money se- 
Reoeiver to insure if re- by the charge, insure and (keep insured 

^ ' from loss or damage by fire out of the money re- 

ceived by him the whole or any part of the property included in the charge 
which is in its nature insarable. 

Note. — Compare 23 & 24 Vic., c. 145, sec. 22. 

18. Every receiver appointed as aforesaid shall pay and apply all 

the money received by him in the first place in 
Application of moneys digeharffe of Government revenue, and of all taxes, 
^ rates, and assessments whatsoever, and in pay- 

ment of his commission as aforesaid, and of the premiums on the insurances, 
if any ; and in the next place in payment of all the interest accruing due 
in respect of any principal-money then charged on the property over which 
he is receiver, or on any part thereof ; and, subject as aforesaid, shall pay 
all the residue of such money to the person for the time being entitled to 
the property subject to the charge, his executors, administrators, or assigns. 

Note. — Compare 23^and 24 Vic., c. 145, sec. 23. 

10. The powers and provisions contained in sections 6 to 18 of this 
This Pau to relate to ^ot. both inclosive, relate only to mortgage, or 
charges by way of mort- charges qiade to secure money advanced or to be 
gage only. advanced by way of loan, or to secure an exist- 

iog or future debt. 

Note. — Compare 23 and 24 Vic., c. 145, sec. 24. 
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Leases, 

20- Where any liceDse to do any act whiob, withont snoh Uceose, 
liestriotion on effeol; of would create a forfeiture, or give a right to re- 
Itoeose to alien. enter, under a condition or power reserved m 

any lease heretofore granted, or to be hereafter granted, shall, at any time 
after this Act comes into operation, be given to any lessee or his assigns, 
every such license shall, unless otherwise expressed, extend only to the per- 
mission actually given, or to any specific breach of any proviso or covenant 
made or to be made, or to the actual assignment, under-lease, or other 
matter thereby specifically authorised to be done, but not so as to prevent 
any proceeding for any subsequent breach (unless otherwise specified in 
such license) ; 

and all rights under covenants and powers of forfeiture and re-entry 
in the lease contained shall remain in full force, and shall be available as 
against any subsequent breach of covenant or condition, assignment, under- 
lease, or other matter not specifically authorized or made dispunishable by 
such license, in the same manner as if no such license had been given ; and 
the condition or right of re-entry shall be and remain in all respects as if 
such license had not been given, except in respect of the particular matter 
authorized to done. 

Note.— Compare 23 and 24 Vic., o. 35, sec. 1. 

21. Where in any lease heretofore granted or to be hereafter granted 
Restrioted operation of be a power or condition of re- 

partial lioenses. entry on assigning or under-letting, or doing any 

other specified act without license, and a license at any time after the pas- 
sing of this Act shall be given tp one of several lessees or co-owners to 
assign or under-let his share or interest, or to do a *^7 other act prohibited 
to be done without license ; or shall be given to any lessee or owner, or any 
one of several lessees or owners, to assign or under-let part only of the 
property, or to do any other such act as aforesaid in respect of part only of 
such property, such license shall not operate to destroy or extinguish the 
right of re-entry in case of any breach of the covenantor condition by the 
co-lessee or co-lessees, or owner or owners, of the other shares or interests 
in the property, or by the lessee or owner of the rest of the property (as 
the case may be) over or in respect of such shares or interests or remain- 
ing property, but such right of re-entry shall remain in full force over or 
in respect of the shares or interests or property not the subject of such 
license. 

Note. — Compare 23 and 24 Vic., c. 35, sec. 2. 

22* Where the reversion upon a lease is reserved, and the rent or 
Apportiontnent of oondi. reservation is legally apportioned, the as- 

tioDB of re-entry in certain signee of each part of the reversion shall, in res- 
pect of the apportioned rent or other reservation 
allotted or belonging to bim, have and be entitled to the benefit of all con- 
ditions or powers of re-entry for non-payment of the original rent or other 
reservatioD, in like manner as if suoh conditions or powers had been re- 



SeC8. 23&ffi.] TEUSTEBS’ AND MORTQAGBEff POWBEa* m 


served to him as incident to his part of the reversion in respect of the ap- 
portioned rent or other reservation allotted or belonging to him. 

Note. — Compare 23 and 21 Vic., o. 35, see. 3. 

RenUchargea. 

23* The release from a rent-charge of part of the immoveable pro- 
BeleaBe of part of land P®*'*y therewith shall not eztingnieh the 

charged, not an extiogaish- whole rent-charge, but shall operate only to bar 
the right to recover any part of the rent-charge' 
out of the property released, without prejudice, nevertheless, to the rights 
of all persons interested in the property remaining nnreleased, and not 
concurring in or confirming the release. 

Note. — Compare 22 and 23 Yic., c. 35 sec. 10. 

Rowers. 

24. A deed hereafter executed in the presence of and attested by two 
Mode of execution of “^re witnesses in the manner in which deeds 

powers. are ordinarily executed and attested shall, so far* 

as respects the execution and attestation], thereof, be a valid execution of a 
power of appointment by deed or by any instrument in writing not testa- 
mentary, notwithstanding it shall have been expressly required that a deed 
or instrnment in writing made in exercise of snub power should be execn- *. 
tod or attested with some additional or other form of execution or attesta- : 
tion or solemnity : 

Provided always that this provision shall not operate to defeat any 
direction in the instrnment creating the power, that the consent of any^ 
particular person shall be necessary to a valid execution, or that any act 
shall be porforraod in order to give validity to any appointment, having no 
relation to the mode of executing and attesting the instrument; 

and nothing herein contained shall prevent the donee of a power from 
executing it conformably to the power by writing or otherwise than by an' 
instrument executed and attested as an ordinary deed, and to any such exe- 
cution of a power this provision shall not extend. 

Note — Compare 22 and 23 Vic., c. 35, sec. 12. 

25. Where, by any will which shall come into operation after the 

passing of this Act, the testator shall have charg- 
raKnV"by's" e, Zl immoveable property, or any specifiopor- 

withstanding want of ex- tion thereof, with the payment of his debts, or, 
press power in will. with the payment of any legacy or other speoifio 

sum of money, and shall have bequeathed the property so charged to any 
trustee or trustees for the whole of his estate or interest therein, and sliaU 
not have made any express provision for the raising of such debt, legaoy, 
or sum of money out of such property, it shall be lawful for the said lega- 
tee or legatees in trust, notwithstanding any^ trusts actually declared by 
the testator, to raise such debts, legaoy, or money as aforesaid by sale and 
absolute disposition by public auction or private contract, of the said pro-* 
perty or any part thereof, or by a mortgage of the same, or partly in one. 
mode and partly in the other ; 

ii 125 
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and any deed or deede of mortgage eo'ezeonted may reserre snoh rate 
of interest and fix snoh period or periods of repaymentj as the person^or 
persons ezeonting the same shall think proper. 

Note._Oompare 22 and 23 Vio., o. 35, seo. 14. 

26. The powers oonferred.by the last preoediog'section shall extend 
Powers given by last neo- ^ every person or persons in whom the 

tion extended to rarvivon, property bequeathed in trust shall for the time 
legatees, 4o. being be (vested by survivorship, or under the 

laws relating to intestate or testamentary succession, or to any person or 
persons who may be appointed under any power in the will, or by the 
Bigh Court, to succeed to the trusteeship vested lin such legatee or^Iegatees 
in trust as aforesaid. 

Note. — Compare 22 and 23 Yio., o. 85, seo. 15. 

27* If any testator who shall have created such a charge as is des- 

HizMotor. to ha.e power ^ ^ 

of raising money, Ao., queathed the property charged as aforesaid in 

where no snffieient be- gi^oh terms as that his whole estate and interest 
therein shall become vested in any trustee or 
trustees, the executor or executors (if any) for the time being named in 
such will shall have the same or the like power of raising the said moneys 
as is hereinbefore vested in the legatee or legatees in trust of the said pro- 
perty, and such power shall from time to time devolve on, and become 
vested in, the person or persons (if any) in whom the executorship shall 
for the time being be vested. 

Hot^— Compare 22 and 23 Yio., o. 35, seo. 16. 

28* Purchasers or mortgagees shall not be bound to enquire whether 
the powers conferred b^ sections 25, 26, and 27 

*"*• » •'»“ <»•» 
and correctly exercised by the person or persons 
acting in virtue thereof. 

Note. — Ctopare 22 and 23 Yio.,o. 35, sec. 17. 

Inheritance, 

29* In oases of intestacies occurring before the first day^of Januaiy 

D«c«t how ^ of heirs 

of ihe purchaser, or where any immoveable pro- 
perty shall be descendible as if an ancestor had been the purchaser there- 
of, and there shall be a total failure of the heirs of snoh ancestor, then and 
in every such case the property shall descend, and the descent shall thenoe- 
forth be traced, from the person last entitled to. the property as if he had 
been the purchaser thereof. 

Note. — Compare 22 & 23 Yio., o. 35, seo. 19. 

This section shall be read as part of Act No. XXx. of 1839* [for the 
amendment of the law of fnhmtance). 

Note. — Compare 22 A 23 Yio., c. 85, see. 20. 


t Bepsaled, except as to desoeots before 1806, by Act Ko. Ylll. of IScS. 
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Am^ment of MoioeaUeo and Termt for yean. 

30- Any person shall have power to assign moveable property now 

AMigament to self and by law assignable, terms for years of immoveable 
others. property, and estates by sZeytf, directly to himself 

and another person or other persons or corporation, by the like means as 
he might assign the same to another. 

Hote.— Compare 22 & 23 Vic., c. 35, sec. 21. 

Purcfuuers, 

31* The bona-fide payment to and the receipt of any person to whom 
Not boand to see to “y pnrohase or mortgage-money shall be pay- 
application of purchase- able upon any express or implied trust shall efieo- 
money, Ac. tually discharge the person paying the same from 

seeing to the application, or being answerable for the misapplication thereof. 

Note. —Compare 22 A 23 Yio.,o. 35, sec. 23, omitting the limiting 
clause, **unles8 the contrary shall be expressly declared by the instrument 
creating the trust or security.” 

Investment of Trustfunds. 

32* Trustees having trust-money in their hands, which it is their duty 
On what securities trust- to invest at interest, shall be at liberty, at their 
funds may be invested. discretion, to invest the same in any Government 
securities, and such trustees shall also be at liberty, at[their discretion, to 
call in any trust-funds invested in any other securities than as aforesaid, and 
to invest the same on any such securities as aforesaid, and also from time 
to time, at their discretion, to vary any such investments as aforesaid for 
others of the same nature : 

Provided always that no such original investment as aforesaid, and no 
such change of investment as aforesaid, shall be made where there is a per- 
son under no disability entitled in possession to receive the income of the 
trust-fund for his life, or for a term of years determinable with his life, 
or for any greater estate, without the consent in writing of such person. 

jgote , — Compare 23 A 24 Yic., c. 145, sec. 25. 

Trustees and Executors, 

33, In all cases where any property is held by trustees in trust for a 

, . minor, either absolutely or contingently on his 
Trustees may apply in- ’ ... .t. £ 

eome of property of mi- attaining majority, or on the occurrence of aby 

Dort, &o., for iheir maia- .yentprevionsly to his attaining majority, it ahall 
tenanoe. lawful for such trustees, at their sole discretion, 

to pay to the guardians (if any) of such minor, or otherwise to apply for or 
towards the maintenance or education of such minor, the whole or any part 
of the income to which snoh minor may bo entitled in respect of such pro- 
perty whether there be any other fund appHoablo to the same purpose, or 
auy other person bound by law to provide for such maintenanoe or ednoa- 

and such trustees shall accumulate all the residue of such income by 
way of compound interest, by investing the same and the resulting inowpe 
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thereof from time to time, in proper securities, for the benefit of the person 
.who shall nlcimatelj become entitled to the property from which such 
,aocamnlationB shall have arisen : 

Provided always that it shall be lawful for snob trustees at any time, 
if it shall appear to them expedient, to apply the whole or any part of such 
accumulations as if the same were part of the income arising in the then 
current year. 

E'ote. — Compare 23 & 24 Vic., c. 145, sec. 26. 

34 . Whenever any trustee, either original or substituted, and whether 
Provision, for appoint- appointed by any High Court or otherwise, shall 
men t of new traatees, on die, or be six mouths absent from British India, 
death, Qj, desire],to be discharged from, or refuse, or be- 

come unfit or incapable, to act in the trusts or powers in him reposed, be- 
fore the same shall have been fully discharged and performed, it shall be 
lawful for the person or persons nominated for that purpose by the deed, 
will, or other instrument creating the trust (if any), or if there be no such 
person, or no such person able and willing to act, then for the surviving or 
oontinuing trustees or trustee for the time being, or the acting executors 
or executor, or administrators or administrator, of the last surviving and 
continuing trustee, or for the retiring trustees, if they shall all retire si- 
multaneously, or for the last retiring trustee, or whore there are two or more 
classes of trustees of the instrument creating the trust, then for the survi- 
ving or oontiuaiug trustees or trustee of the class in which any such vacancy 
or disqualification shall occur (and for this purpose any refusing or retiring 
trustee shall, if willing to act in the execution of the power, be considered, 
a continuing trustee), by writing to appoint any other person or persons to 
be a trustee or trustees in the place of the trustee or trustees so dying, or 
being absent from British India, or desiring to be discharged, or refusing 
or becoming unfit or incapable to act as aforesaid. 

. So often as any new trustee or trustees shall be so appointed as afore- 
Transfer of trugt-proper- said, all the trust- property (if any) which for 
ty to new trustees. the time being shall be vested in the surviving 

or continuing trustees or trustee, or in the^heirs, executors, or administra- 
tors of any trustee, shall with all convenient speed be conveyed and trans- 
ferred so that the same may be legally and effectually vested in such new 
jirnstee or trustees, either solely or jointly with the surviving or continuing 
trustees or trustee, as the case may require. 

Eveiy new trnscee to be appointed as aforesaid, as well before as after 
Powers, Aoi, of new true- Baoh conveyance or transfer as aforesaid, and also 
tees. every trustee appointed by any High Oourt, either 

beforo or after the passing of this Act, shall have the same powers, autho- 
rities, and discretions, and shall in all respects act as if he had been origi- 
nally nominated a trustee by the deed, will, or other instrument (if any) ore- 
Ating the trust. 

Vote.— Compare 28 & 24 Yio., o. 146, sec. 27. 
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' The Official Traetee may with his consent, and by the order of the 
Appointment of Official High Coart, be appointed under this section in 
Trustee to be a trustee. any case in which only one trustee is to be ap- 
pointed, and such trustee is to be the sole trustee. 

35* The power of appointing new trustees hereinbefore contained 
Appointment in place of “a-J ^ exercised in oases where a trustee np- 
trustee predeceasing tesu- minated in a will has died . in the lifetime of the 
testator. 


Note. — Compare 23 & 24 Vic., o. 146, sec. 28. 

36* The receipts in writing of any trustees or trustee for any money 
Trasteea’ receipts to be payable to them or him by reason, or in the ex- 
disobarges. erciso, of any trusts or powers reposed or vested 

in them or him, shall be sufficient discharges for the money therein express- 
ed to be received, and shall eiSectually exonerate the persons paying such 
money from seeing to the application thereof, or from being answerable 
for any loss or misapplication thereof. 


Note. — Compare 28 and 24 Yio., o. 145, sec. 29. 

37* Every deed, will, or other instrument creating a trust, either 
Every trustinstrament expressly or by implication, shall, without pro- 


deemed to contain clansoa 
fur indemnity and reim- 
bursement of trustees. 


judice to the clauses actually contained there- 
be deemed to contain a clause in the words or 


in 


to the effect following, that is to say, 


**tbat the trustees or trustee for the time being of the said deed, will, 
or other instrument, shall be respectively chargeable only for snob moneys, 
stocks, funds, and securities as they shall respectively aotnally receive, not- 
withstanding their respectively signing any receipt for the sake of con- 
formity, and shall be answerable and accountable only for their own acts, 
receipts, neglects, or default8,”and not for those of each other, nor for any 
banker, broker, or other person with whom any trust-moneys or securities 
may be deposited, nor for the insufficiency or deficiency of any stocks, funds, 
or securities, nor for any other loss, unless the same shall happen through 
their own wilful default respectively, and also that it shall be lawful for 
the trustees or trustee for the time being of the said deed, will, or other ins- 
trument, to reimburse themselves or himself, or pay or discharge out of the 
trust-premises all expenses incurred in or about the execution of the trusts 
or powers of the said deed, will, or other instrument.” 


Note. — Compare 22 & 23 Vic., c. 85, sec. 81. 

38. It shall be lawful for any executors to pay any debts or claims 
Executors may compound, upon any evidence that they may think sufficient, 

&o. and to accept any composition, or any security for 

any debts due to the deceased, and to allow any time for payment of any 
such debts as they shall think fit, and also to compromise, compound, or 
submit to arbitration all debts, accounts, claims, and things whatsoever re- 
lating to the estate of the deceased, and for any of the purposes aforesaid 
to enter into, give, and execute such agreements, instruments of oon^pon- 
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iion, relipam, tad other things m thej shall think expedient^ withont bo- 

responsible for any loss to be occasioned thereby. 

HotO.*-Ooinpars 18 A M Yio., o. 14^ Beo.80. 

39. No trustee, executor, or administrator making any payment ar 
doing any Act, of bona-fide under or in pnrsnanoe 
of any power-of -attorney, shall be liable for the 
moneys so paid or the act so done, by reason 
that the person who gave the power-of-attorney 
was dead at the time of such payment or act, or 
had done some act to avoid the power : 

Provided that the fact of the death, or of the doing of such act as last 
aforesaid, at the time of such payment or act bona fide done as aforesaid by 
snob trustee, executor, or administrator, was not known to him ; 

Provided always that nothing herein contained shall in any manner 
affect or prejudice the right of any person entitled to the money against 
the person to whom such payment shall have been made ; but that such per- 
son so entitled shall have the same remedy against such person to whom 
such payment shall be made as he would have had against the trustee, ex- 
ecutor, or administrator, if the money had not been paid away under such 
.power-of-attomey. 

Vote.— Compare 18 and 28 Vie., o. 86, aeo. 16. 

40* Where an executor or administrator liable as such to the rents. 
Am to liability of ezeou- covenants, or agreements contained in any lease 
tor or administrator in res- or agreement for a lease granted or assigned, 
pe^of rents, oorenants or whether before or after the passing of this Act, to 
agreements. testator or intestate whose estate is being 

administered, shall have satisfied all such liabiH.*ie8 under the said lease, 
or agreement for a lease, as may have accrued due and been claimed up to 
the time of the assignment hereinafter mentioned, and shall have set apart 
a sufficient fund to answer any future claim that may be made in respect 
of any fixed and* ascertained sum covenanted or agreed by the lessee to be 
laid out on the property demised, or agreed to be demised, although the 
period for laying out the same may not have arrived, and shall have as- 
signed the lease or agreement for a lease to a purchaser thereof, he shall be 
at liberty to distribute the residuary estate of the deceased to and amongst 
the parties entitled thereto, respectively, withont appropriating any part, or 
any further part (as the case may be), of the estate of the deceased to meet 
any future liability under the said lease or agreement for a lease. 

The executor or administrator so distributing the residuary estate shall 
not, after having assigned the said lease or agreement for a lease, and haying, 
where neoessary, set apart such sufficient fund as aforesaid, be personally 
liable in respect of any subsequent claim under the said lease or agreement 
for a lease. 

Nothing herein contained shall prejudice the right of the lessor or those 
claiming under him to follow the assests of the deceased into the handj of 


Trastoe, Ac., making 
payment under power-of at- 
torney, net liable by rea- 
son of death of party giving 
power. 
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ilia person or persons to or amongst whom the said assets may* hare been 
distributed. 

Vote. — Compare 22 & 83 Vio., o. 85, sec. 27. 


41. In like manner, where an executor or administrator liable as snob 
A. to ItabUity of ozmo- covenant., or agreement, oontainod 

tor, in respect of rents, in any conveyance on chief rent or rent-oharge 
4c., ii^oonveyance on rent- (whether any such rent be by limitation of use, 
grant, or reservation), or agpreement for such con- 
veyance, granted or assigned to or made and entered into with the testator 
or intestate whose estate is being administered, shall have satisfied all such 
liabilities under the said conveyance or agreement for a conveyance, as may 
have accrued due and been claimed up to the time of the conveyance here- 
inafter mentioned, and shall have set apart a sufficient fund to answer any 
future claim that may be made in respect of any fixed and ascertained sum 
covenanted or agreed by the grantee to be laid out on the property con- 
veyed, or agreed to be conveyed, although the period for laying out the same 
may not have arrived, and shall have conveyed such property, or assigned 
the said agreement for such conveyance as aforesaid, to a purchaser there- 
of, he shall be liberty to distribute the residuary estate of the deceased to 
and amongst the parties entitled thereto, respectively, without appropriat- 
ing any part or any further part (as the case may be) of such estate to meet 
any future liability under the said conveyance or agreement fora conveyance. 


The executor or administrator so distributing the residuary estate shall 
not, after having made or executed such conveyance or assignment, and 
having, where necessary, set apart such sufficient fund as aforesaid, be per- 
sonally liable in respect of any subsequent claim under the said conveyance 
or agreement for conveyance. 

Nothing herein contained shall prejudice the right of the grantor, or 
those claiming under him, to follow the assets of the deceased into the hands 
of the person or persona to or among whom the said assets may have been 
distributed. 

Koto.— Compare 22 and 28 Vic., c. 85, aeo. 28. 

42- Where an executor or administrator shall have given such or the 
^ . like notices as in the opinion of the Court in which 

sets of testator or intestate executor or administrator is sought to be 

after notice gwenbyexe- charged would have been given by the High 
outor and administrator. Court in an administration-suit, for creditor and 

others to send in to the executor or administrator their claims against the 
estate of the testator or intestate, such executor or administrator shall, at 
the expiration of the time named in the said notices, or the last of the said 
notices, for sending in such claims, be at liberty to distribute the assets of 
the testator or intestate, or any part thereof, amongst the parties entitled 
thereto, having regard to the claims of which such executor or administra- 
tor has then notice, and shall not beiiable for the assets or any part there- 
of so distributed to any person of whose claim such executor or adminis- 
trator shall not have had notice at the time of distribution of the said as- 
sets, or a part thereof, as the case may be. 
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Nothing in the present Act contained shall prejndice the right of anj' 
creditor or claimant to follow the assets or any part thereof into the hands 
of the person or persons who may have received the same respectively. 

ITOta.—'Goinpai'e 22 and 23 Vie., c. 86, nee. 29. 

43* ■ Any trustee, c^eouior, or administrator shall be at liberty, with- 
Trnstee, executor, &o., out the inetitution of a suit, to apply by petition 
may apply by petition to to any Judge of the High Court for the opinion, 
s^X'e, ^ ^°n “^vioe, or direction of such Judge on any ques- 

maongemeut, &c., of trust tion respecting the management or administration 
property. the trust-property or the assets of any testator 

or intestate. 

Such application shall be served upon, or the hearing thereof shall be 
attended by, all persons interested in such application, or such of them as 
the said Judge shall, think expedient. 

The trustee, executor, or administrator acting upon the opinion, advice^ 
or direction given by the said Judge, shall be deemed, so far as regards his 
own responsibility, to have discharged his duty as such trustee, executor, 
or administrator in the subject-matter of the said application : 

PiOITlded, nevertheless, that this Act shall not extend to indemnify 
any trustee, executor, or administrator, in respect of any act done in accord- 
ance switb snob opinion, advice, or direction as aforesaid, if such trustee, 
executor, or administrator shall have been guilty of any fraud or wilful con- 
cealment or misrepresentation in obtaining such opinion, advice, or direc- 
tion jsnd the costs of such application as aforesaid shall be in the discretion 
of the Judge to whom the said application shall be made. 

Note.— Ck>Ripare 23 and 28 Vio., c. 85, sec. 30. 

General Provisions, 

44. For the purposes of this Act, a person s'liall be deemed to be enti- 
Tenants for life, Ac., tied to the possession or to the receipt of the rents 
nay ezeonte powers, cot- and income of immoveable or moveable property, 
^thstanding inoumbran- although his estate may be charged or incumber- 
ed, either by himself or by any former owner, or 
otherwise howsoever to any extent ; but the estates or interests of the parties 
entitled to any such charge or incumbrance shall not be afEected by the acts 
of the person entitled to the possession or to the receipt of the rents and in- 
come as aforesaid, unless they shall concur therein. 


Note.— Compare 23 and 24 Vic., c. 145, sec. 84. 

45. The provisions contained in this Act, shall, except as hereinbefore . 


Operation of Act. 


otherwise provided, extend only to persons enti- 
tled or acting under a deed, will, codicil, or other 


instrument executed after this Act comes into operation, or under a will or 
codicil confirmed or revived by a codicil executed after that date, and only 
to property in British India and to oases to which English law is applicable. 
Note.— Compare 28 and 24 Vio., o. 145, sec. 84. 


Short tide* • • 


46; This Act may be called The Trustees 
and Mortgagees” Powers Act, 1866.” 
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ADMINISTRATOR-GENERAL’S ACT 


ACT No. II. OF 1874. 

Passed on the 10th Febbuabt 1874. 

An Act to consolidate and amend the law relating to the office and 
duties of Administrator^ General, 


(As amended up to date,) 

Whereas it is expedient to consolidate and amend the law relating 
to the office and duties of Administrator- Gene- 
ral ; It is hereby enacted as follows : — 

P A B T I. 

Pbeliminaky. 


Short title. 


1. This Act may be called the ‘^Adminis- 
trator- Generals Act, 1874:*’ 

It extends to the whole of British India and, so far as regards Bri- 

Local exteut subjects of Her Majesty, to the dominions 

of Princes and States in India in alliance with 
Her Majesty ; 

Commencement. And it shall come into force at once, 

2* Act No. XXIV of 1867 {to consolidate and amend the law relate 

ing to the office and duties of Administrator-Gene’' 
Bepeal of Acts. jggg fadlUate ad- 

ministration to the estates of deceased British subjects in the Hyderabad 
Assigned Districts) and Act No. V of 1870 (so far as it relates to the 
Administrator-General) are hereby repealed. 

All things duly done under any of the enactments hereby repealed 
shall be considered as having been done under this Act. 


3« Id this Act, unless there be something 
Interpretation-clause. repugnant in the subject or context, — 

“Presidency of Bengal.** “Presidency of Bengal’** includes-— 

(а) the territories for the time being respectively under the Govern- 
ments of the Lieutenant Governors of Bengal, the North-Western Pro* 
vinces, and the Punjab ; 

(б) the territories for the time being respectively under the admi- 
nistration of the Chief Commissioners of Ondh, the Central Provinces, 
Burma, t Ajmere and Merwara, Assam, and the Andaman and Nicobar 
Islands ; 


* For power to divide the “ pre&ddeucy of BengalV into provinces, and to appoint 
an Administrator-General fresh province, see sec. 68, infra, 

t In sec. 3 “ Burma*’ was substituted for “ British Burma** by Act II of 1890, 
see. 10. 
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(e) BQoh of the doinintotie of Priucee and States aforesaid as the 
6overaor*(}eueral io Ooaucil luay, bj notification in the Gazette of 
India from time to time direct : 


“PraddMiQy of Madras.*’ Presidency of Madras” includes — 

(a) the territories for the time being under the government of the 
Governor of Fort St. George in Council ; 

(h) such of the dominions aforesaid as the Governor-General in 
Council may, by notification in the Gazette of India^ from time to time 
direct ; 

Goorg ; 

(d) Mysore : 


“ Government.” 


> Presidency of Bombay.” Presidency of Bombay” means — 

(a) the territories for the time being under the government of the 
Governor of Bombay in Gonnoil and under the administration of the 
Chief Commissioner of British Baluchistan 

(h) such of the dominions aforesaid as the Governor-Genera) in 
Oonncil may, by notification in the Gazette of India^ from time to time 
direct ; 

(c) the Hyderabad Assigned Districts : 

Presidency-town’’ means the town of Calcutta, Madras, or Bom- 
^'PreaidaDoy town.” bay, as the case may be : 

Government” means the Governor-General in Gonucil, so far as 
the Act relates to the Presidency of Bengal ; 
the person for the time being administering the 
executive governmeirt of the Presidency of T'ort St. George, so far as 
the Act relates to the Presidency of Madras ; and the person for the time 
being administering the executive Government of the Presidency of 
Bombay, so far as the Act relates to the Presidency of Bombay : 

Letters of administration” shall inolnde any letters of administra* 
” Letters of administra- tiou, whether general or limited, or with a will 
annexed, and letters ad eoUigenda bona : 

Next of kin” includes a widower or widow of a deceased persou, 
« Nsxt of kin *• Other person who, by law and according 

to the practice of the Courts, would be entitled 
to letters of administration in preference to a creditor or legatee of the 
deceased : 

Officer” means a commissioned officer of Her Majesty’ s Army, 
Offioor.” or of Her Majesty’s Indian Army : 

Soldier” means a soldier of Her Majesty’s Army, or European 
“Suldier” soldier of Her Majesty’s Indian Army, inclnd- 

ing a warrant and a non-commissioned officer ; 


• In sec. S the words quoted were added by Act II of 13W>, sec. 10. 


Secs, 4.9.] 


ADMINISTBATOS-GENERAL’S AjCZ. 


<1 Assets.” “ Assets” iDcIudea immoveable as well as 

moveable property. 

FAST II. 

Or THE Office or AouiNisTBATOB-GBNEBAt. 

Designation of the Ad- 4. In each of the Preeidenoiss of Bengal, 

ministratan-Genersl in the Madras, and Bombay, there shall be an Ad' 
three Presidencies. • a n i » 

miDiatrator-CreDeral. 

The said Administrators-Oeoeral shall be oalled respectively the 
Adminiatrator-Oeneral of Bengal, the Administrator-General of Madras, 
and the Administrator-General of Bombay. 

5. Saoh oflScers shall be appointed and 
nti ‘?emo3‘or*AdminU. ^ Buspended or removed by the antbori- 

trabors^Generai. ties hereinafter mentioned, respeotively ; that 

is to say : — 

the Administrator-General of Bengal, by the Governor-General in 
Gonncil ; 

the Administrator-General of Madras, by the Government of Fort 
St. George ; and 

the Administrator-General of Bombay, by the Government of 
Bombay. 

6- Any person hereafter appointed to the ofBce of Administrator- 

QualiBoation of fntnre Qe**®™! OF Officiating Administratoi-General 
and continuance of ezUt- of any of the Said Presidencies shall be a mem- 
iog incumbeots. gugiund Ireland, or of the 

F 9 .calty of Advocates in Scotland ; bat any person now bolding snch 
office shall continue to hold the same, subject to the provisions con- 
tained in the other sections of this Act. 

Administrator Generoi 7. The AdministratoF-General shall not 

nob an officer of High be deemed in that capacity to be an officer of 
any High Court. 

8. All probates and letters of administration granted by any of 
p Ac ranted Supreme Coarts of judicature to the 

h/^npremc °Courw” to Ecclesiastical Registrar of socb Court in virtue 

EoolesiasticHl Registrars jjjg office shall have the same effect in all 
to have same effect as if , ^ a fA s. u j 

granted to Administrator- respects as to any act hereafter to be done or 

General. required to be done under this Act, as if they 

had been granted to the Administrator-General. 

9, No person now holding the office of 
nml Administrator-General, or hereafter to be ap- 

Uegistrar. pointed to snch office in any of the said Pr9- 

• For power to dinde the “ PrMid*B<!y of B.ng«r Into prosioots, and to (ippeiht 
I*!! Administrator-General for each province, see sec. 68, tnfra. 
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Penalty for trading. 


Exception. 


Bidenoies^ shall hold the oflSoe of Eocleaiastioal Begiatrar ; nor^ without 
the express sanotion of Government, any other office together with 
that of Administrator-General : 

^ Provided that the Administrator-General 

Aduioistrator General » i j i 

not to hold any other office of the Presidency maybe appointed Official 

with not sanction of Go?- Trustee under Act No. XVII. of 1864 (to con- 
stitiUe an office of Official Trustee ) : 

Provided also that the Administrator-General of Bengal may hold 
the office of Receiver of the High Court of Judicature at Fort William. 

10. It is hereby declared to be an offence, punishable in manner 
provided by section 168 of the Indian Penal 
Code, for any Administrator- General to trade or 

traffic for his own benefit, or for the benefit of any other person, unless 
80 far as appears to him to be expedient for the due management of 
the estates which come into his charge . under the provisions of this 
Act, and for the sole benefit of the severarpersons entitled to the pro- 
ceeds of such estates respectively ; but this ex- 
ception is not to be construed to alter the civil 
liabilities Ot the Administrator General as trustee of such estates. 

11. Unless the Governor-General in Council, or the Government, 
Secority to be given by with the sanction of the Governor-General in 

Administrator-General. Council, otherwise orders, every Adminis- 
trator General hereafter to be appointed shall give security to the 
Secretary of State for India, for the dne execution of his office, for one 
lakh of rupees by his own bond, and for another lakh of rupees, 
or for separate sums amounting together to one lakh of rupees, by 
the deposit of Government securities, or by the joint and several bond 
or bonds of two or more snreties to be approved by Government, or 
partly by such deposit and partly by snoh bond or bonds : 

Provided that every Administrator-General may, with the consent 
Substitution of ssenrity of Government, substitute either of the said 
or sureties. last-mentioned kinds security for another 

previously given for sncb last-mentioned lakh or any part of it : 

and every Administrator-General may, with the consent of Govern- 
ment, and shall from time to time when required by Government so to 
do, cause fresh sureties to be substituted for any of those previously 
bounds 80 far as the security relates to the due execution of his office 
for the time then to come. 

12* No Administrator General shall be required by any Court to 
No wnrity nor oath to *^7 administration-bond, or to give 

be reqafred from Admiois- other security to the Court, on the grant of any 
letters of administration to him io virtue of his 
office. 


tmtor- General. 
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No Administrator-OeDeral shall be reqnired to verify, otherwise 
tbaa by his signatare, any petition presented by him under the provi* 
sions of this Act, and, if the facts stated in any such petition are not 
within the Administrator-Generare own persona] knowledge, the peti- 
tion may be subscribed and verified by any person competent to make 
the verification. 

Whoever makes a statement in any snch petition which is false, sod 
which he either knows or believes to be false or does not believe to be 
true, shall be deemed to have intentionally given false evidence in a 
stage of a judicial proceeding. 

13. Whenever any person holding the office of Administrator- 
Appointmeut of Offioiat- General obtains leave of absence, the Govern- 
i n g AdmimBtrator«Qene- ment may appoint some person to officiate as 
Administrator-General, and such person, while 
so officiating, shall be subject to the same conditions and be bound by the 
same responsibilities as the Administrator-General by any law for the 
time being in force, and be shall be deemed to be Administrator-Gene- 
ral for the time being under this Act, and shall be liable to give seonrity 
under section 11 in like manner as if he had been appointed Adminis- 
trator-General. 


PABT III. 

Op the Rights, Powers, and Doties op the Administrator-General. 

(a) Grants of Letters of Administration and Probate to the 
Administrator- GeneraL 


14. So far as regards the Administrator- General of any of the 
Presidencies of Bengal, Madras, and Bombay^ 
High the High Court at the PresiJency-town ehall 
at Presidency town to be deemed to be a Court of competent jnrisdic- 

petrat^jnHStoton°wirhTn tiou within the meaning of sections 187 and 
meaping of Act X. 1865| |gg qJ jjJj0 Jodisn SocoessioQ Act, 1865, where- 
■eotioDs 187 and 190. Presidency the property to be 

comprised in the probate or letters of administration may be situate. 

15* Any letters of administration, or letters ad eoUigenda bona, 
hereafter be granted by the High Court of 
J.dic.«r, .t ..y Fr«ia.n.y-t.,., b. 
nistration, unless granted granted to the Administrator- General of the 
to nwct of kin. Presidency, unless they are granted to the next 

of kin of the deceased. 

The Administrator-General of the Presi* 


Admintatrator-General 
• entitled in preference to 
creditor non-ani?ersal le- 
gatee, or friend. 


dency shall bo deemed by all the Courts in 
the Presidency to have right to letters of 
administration in preference to that of any 
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p«mn nere}/ <n the grooad of his being a creditor, a legatee other 
than an naieenal legatee, or a friend of the deceaeed. 

16, If any person, not being a HiqdD, Muhammadan, Pars!,* 0 ^ 

When Adminirtrator- <»«• » e»en>pted pnoer the 

General it to admioister es- 1 ad ian Succession Act» 1865^ section 332^ from 

Hindns^ic”^”" ^^****^ operation of that Act, shall have died, 

whether within any of the said Presidencies 
or not, and whether before or after the passing of this a\ct, and shall 
have left assets exceeding at the date of the death or within one year 
thereafter the value of one thonsand rupees within any of the said Pre- 
sideuoiesg 

and if no person to whom the Coart would have jarisdiotion to com- 
mit administration of snch assets has, within one month after bis death, 
applied in each Presidency for probate of his will, or for any letters of 
administration of his estate, 

the Administrator^Qeneral of the Presidency in which such assets 
are shall, within a reasonable time after he has bad notice of the death 
of such person, and of his having left snch assets as aforesaid, take snch 
proceedingii as may be necessary to obtain from the High Conrt at the 
Presidency-town letters of administration to the effects of snch person, 
either generally or with a will annexed, as the case may require. 

Whenever the Administrator-General of the Presidency takes pro- 
ceedings under this section, it shall be sufficient if the petition required 
by section 24d of the Indian Saooessiou Act, 1865, states — 

(a) the time and place of the deceased’s death, to the best of the 
petitioner’s knowledge or belief, 

(b) that the deceased left some property within the Presidency us 
hereinbefore defined, and 

(e) the amount or value of assets which are likely to come into the 
petitioner’s hands. 

17* Whenever any person, whether a Hindu, Maharomdan, 
Power to direct Adminia- or Buddhist, or not, shall have died 

trator-Geofl^ to apply fur leaving assets within the local limits of the or- 
odoiiaietratioii. dinary original civil jnrisdiction of the High 

Conrt at the Presidency-town, it shall be lawful for the Court, 

upon the application of any person interested in such assets, or in 
the due administration thereof, either as a creditor, legatee, next of kin, 
or ^dnerwise, or 

upon the application of a friend of any minor so interested, or 

upon the application of the Administrator- Genera), 

• The word “Parsl” iu eeo. 17 and 18 was inserted by act IX. of 1881, seo. 2. 
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Power to enjoin iidmi* 
nistrator-Qeneral to collect 
and hold ageete until right 
of flucceBsion or adminia- 
tration ia afcertained. 
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if the applicant satisfies the Oonrt that danger is to be apprehended 
of the misappropriation^ deterioration^ or waste of snob assets nnless 
letters of administration of the effects of such person are grantedi 

to make an orderj upon such terms as to indemnifying the Ad* 
ministrator-Qeneral agaisnt costs and other expenses as the Oonrt 
thinks fit, directing the AdministratoroGeneral to apply for letters of 
administration of the effects of snoh person : 

Provided that, in the case of an application being made under this 
Adminiitration to effeoU s^tioD for letters of administration to the ef- 
of Hindus, Ac., whan grant- feots of a deceased Hindn, Muhammadan. 

x^arsi, or Buddhist, or person exempted as 
aforesaid, the Court may refuse to grant letters of administration to any 
person, if it be satisfied that snohgrant ia unnecessary for the porteo* 
Costa of unnecessary ap- tion of the assets ; and in snch case the Court 
shall make snoh order as to the costs of the 
application as it thinks just. 

18. Whenever any person, whether a 
Hindn, Muhammadan, Parsi, or Buddhist, or 
not, shall have died, whether before or after the 
passing of this Act, leaving assets within the 
local limits of the ordinary original civil jarisdiotion of any of the said 
High Coarts, 

and snoh Court is satisfied that danger is to be apprehended of the 
misappropriation, deterioration, or waste of snch property before it can 
be ascertained who may be legally entitled to the snooession to snoh pro- 
perty, or whether the Administrator-General is entitled to letters of ad- 
ministration to such deceased person, 

the Court may authorise and enjoin the Administrator-General to 
collect and take possession of snch property, and to bold or deposit or 
invest the same according to the orders and directions of the Conrt, and 
in default of any snob orders or directions according to the provisions 
of this Act, so far as the same are applicable to snch property ; 

and the Administrator-General shall be entitled to a commission 
Rate of oommisaioii pay- of one per centum upon the amount of all move, 
able in such case. 0^0 gsBets collected or received by him in par* 

finance of Boch order, and also to reimburse himself for all payments 
made by him in respect of the assets which a private administrator of 
snch assets might lawfully have made ; 

and, in case letters of administration of any snoh property are after* 
wrard 8 granted to the Administrator-General, the said commission of 
one per centum shall be deemed a part payment of the oominisBioii flag* 
able to the Administrator-General under the letters of admiinotmtieo. 
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Any order of Court made ander the provisions of this section shall 
entitle the Administrator-General to collect and to make possession of 
snob propertyi and> if necessary, to maintain a snit for the recovery 
thereof. 

Gniifc of probtts to oxsoa" 19. If, in the course of proceedings to ob- 
ey prooe^lD^ letters of administration under the provi- 

Admioiitrator-Gooeral. sions of section 16 or section 17, 

any ezeontor appointed by a will of the deceased appears accord- 
ing to the practice of the Conrt, and proves the will and accept the 
office of ezeontor, 

or if any person appears according to snob practice, and makes ont 
his claim to letters of administration as nezt of kin of the deceased, 
and gives snoh seonrity as is required of him by law or by the practice 
of the Court, 

the Court shall grant probate of the will or letters of administration 
Costs of prooaedings accordingly, and shall award to the Adminis- 
tskon by Administrator- trator-General his costs of the proceedings so 
^ taken by him, to be paid ont of the estate as 

part of the testamentary or intestate expenses 
thereof. 


If no szsoator or nezt of 
kin appear or give neces- 
sary seonrity, administra- 
tion to be granted to Ad- 
ministrator-^oeral. 


20* If no perron appears according to the 
practice of the Conrt, and entitles himself to 
probate of a will, or to a grant of letters of ad- 
ministration as nezt of kin of the deceased, 


or if the person who entitles himself to a grant of administration 


neglects to give snoh security as may be repaired of him by law or ac- 
cording to the practice of the Court, 


the Conrt shall grant letters of Administration to the Administra- 


tor-General. 


21* The Administrator-General shall, when duly authorized or 

. ^ ^ , required so to do by the Military Secretary to 

Adminioistrator-Genersl ^ ^ 

in oertsin oases to seoare Government, secure and distribute the assets 

of soldisni'^^^ effects of the estate and effects of any officer, soldier, 
or other person subject to anyArtiolea of War, 
in all cases in which such estate and effects do not exceed in the whole 
five hundred rnpeae, charging the estate with a commission of three 
per centum only. 

It shall not be neoeeaarj for the Administrator-General to take ont 


Frofiso. 


letters of Administration in cases referred to 
in this section ; bnt he shall have the same 


powers with regard to all enoh assets as he would have bad if he had 
taken out each letters. 
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Sees. 


22* When the Administrator-General applies for letters of ndmi* 
Power to grant Adminie- nistration to the effects of any officer, soldier. 


trator-Geoeral letcera Jimi' 
ted to parpofle of dealinp; 
with assets in aooordanoe 
with Kegimental Debts 
Aot. 


or other person subject to the Articles of War, 
the Court may grant to him letters of adminis- 
tration limited to the purpose of dealing with 
such effects in accordance with the provisions 
of the Regimental Debts Aot, 1863,^ or any other law for the time be- 
ing in force relating to the payment of regimental debts, and the dis*- 
tribntion of the effects of officers dying on service* 

^ ^ , 23- Nothing in this Aot is intended to 

not precluded from apply- preclude the Administrator-Greneral from ap- 
ing for letters within one plying to the Court for letters of administration 
month after death. • a p al 

in any case within the period of one mouth 

from the death of the deceased. 

23A.t Probate or letters of administration granted by the High 

Blleot of Probate or let- Calcutta, Madras, or Bombay to the 

tera granted to Adminis- Administrator-General of the Presidency of 
trafcor-General. Bengal, Madras, or Bombay, as the case may 

be, shall have effect over all the property and estate, moveable or im- 
moveable, of the deceased thronghont saoh Presidency, 


and shall be conclnsive as to the representative title against all debt- 
ors of the deceased, and all persons bolding property which belongs to 
him, and shall afford full indemnity to all debtors paying their debts, 
and all persons delivering up such property to such Administrator- 
General : 


Provided that the High Court may direct, by its grant, that such 
probate or letters of administration shall have like effect through oat 
either or both of the other Presidencies* 


Whenever a grant of probate or letters of administration is made 
by a High Court to the Administrator-General, with such effect as last 
aforesaid, the Registrar of such Court shall send to each of the other 
two High Coarts a certificate that such grant has been made, and such 
certificate shall be filed by the Court receiving the same. 


24. If any letters of administration granted to the administrator 
, General under the provisions of this Aot be re- 

After revocation, lettera „ j i. n r 

granted to Admiuistracor- Voked Or recalled, the same shall, so far as re- 

general to be deemed m the Administrator-General and all per- 

to him to have been void- ® ji.ai.-x- 

able only. 80 Q 8 acting under his anthority m pnrsuance 

Exception. thereof, be deemed to have been only voidable, 


• 26 and 27 Vio., o. 57, printed in the Colleotion of Statates relating to Indh^** 
Ed. 1881, Vol. IL, p.770. 

t Sec. 23A was inserted by Act IX. of 1881, sec. 3. 

II 127 
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except as io any act done by any anch Administrator-General or other 
person as aforesaid, after notice of a will or of any other fact which wonid 
render snch letters void : 

Provided that no notice of a will or of any other fact which wonlcl 
render any snch letters [void shall afiect the 
*^^**®‘ Administrator-General or any person acting 

under his authority in pnrsaanoe of snoh letters, unless within the period 
of one month from the time of giving snch notice, proceedings be com- 
menced to prove the will, or to cause the letters to be revoked, nor un- 
less such proceedings be prosecuted without unreasonable delay. 


25* If ftoy letters of administration granted under this Act be re- 

Payment, made by Ad- “P°“ prodnotion and proof of a will, 

miniitrato^General prior all payments made or acts done by or under 
to rovocation. authority of the Administrator-General in 

porsnanoe of snch letters of administration prior to the revocation 
thereof, which would have been vaild under any letters of administra- 
tion lawfnlly granted to him with snoh will annexed, shall be deemed 
valid notwithstanding such revocation. 

26* If &u executor or next of kin of the deceased, who has not 
« „ * . . X ^ been personally serv'jd with a ciiatiop, or who 

Oenerara administration, has not had notice tnereot in time to appear 
and grant of probate, Ac., parsnant thereto, establish to the satisfaction 
of the Court a claim to probate of a will or to 
letters of administration in preference to the Administrator-General, 
any letters of administration granted by virtne of this Act to the Admi. 
nistrator-General may be recalled and revoked, and probate may be 
granted to snch executor, or letters of administration granted to snch 
other person as aforesaid : 


Provided that no letters of administration granted to the Adminis- 
Time within which ap- trator-General shall be revoked or recalled for 
plication to revoke mast the oanse aforesaid, except in cases in which a 
^ will or codicil of the deceased is proved in the 

Presidency, nnless the application for that purpose be made within six 
months after the grant to the Administrator-General, and the Court be 
satisfied that there has been no unreasonable delay in making appli- 
cation, or in transmitting the authority under which the application is 
made. 


27* If uoy letters of administration granted to the Administrator- 
Costs of obtaining admi- General in pursuance of this Act be revoked, 
niitxation, may, on theCoortmay order the costs of obtaining Such 
be paid to administrator* leitersrof^admmiBtration, and the whole or any 
Osnavai out of asaests. gf guy oommisaion which would otherwise 
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have been payable ander this Acfei together with the costs of the Ad. 
ministrator-General in any proceedings taken toobtain such revooatioD, 
to be paid to or retained by the Administrator- General out of any 
assets belonging to the estate : 

Provided that| in any snch casOi when the deceased has left a will 
appointing an executor, and probate of the will has been granted by any 
Court in the Presidency to such executor within three months after the 
death, 

or when the widow or next of kin has, within one month if resi- 
dent within the Presidency, or within three months if resident beyond 
the Presidency, obtained from any such Court letters of administration 
to the estate and efEects of the deceased. 


then and in either of such cases the Administrator-General shall 
(without prejudice to the provisions contained in sections 17 and 18) 
not be entitled to receive or retain any commission out of any assets 
belonging to snch estate, and situate within the jurisdiction of the 
Court by which probate or administration has been granted as last 
aforesaid. 


28.^ When the Aadministrator-General has given such notices as 
would have been given by the High Court in 
Diatribation of asse s. administration -suit for creditors and others 

to send in to him their claims against the estate of the deceased, he 
shall, at the expiration of the time therein named for sending in claims 
be at liberty to distribute the assets or any part thereof in discharge of 
such lawful claims as he knows of, and shall not be liable for the assets 
BO distributed to any person of whose claim he had not notice at the 
time of such distribution ; and no notice of any claim shall affect him 
unless proceedings to enforce such claim are commenced within one 
month after the giving of such notice, and prosecuted without unrea- 
sonable delay. 

Nothing herein contained shall prejudice the right of any credi- 
tor or other claimant to follow the assets or any part thereof in the 
hands of the persons who may have received the same respectively. 

, ,, ^ , . .. 29. All letters of administration granted 

Lettore to be granted to ^ * i . 

Administrator-General by to any Administrator- General in virtne of bis 
his name of office. g^j^^ted to him by hia name of 

office, 

and all letters of administration heretofore^granted to the Ecolesias- 
Authority given by such tioal Registrar or Adrainistrator-Genoral offl- 
letters. oially,'or granted to any Administrator-General 

in virtue of his office, shall authorize the Administrator-General for the 


* This section was substituted for the original sec. 28 by Act IX of 1881, see. 4 . 
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time beiog of the same Presidency to act as administrator of the estate 
to which snch letters relate. 

30. Every probate granted to any Administrator-General of a 

1 . « L i. X will wherein he is named as executor by virtue 

Grant of probate to Ad- i i i . 

niniatrator-Oeneral named 01 hiB omc6 shall be granted to him by bis name 

^Moontor by virtue of bis oflSioe, and shall authorize the Administrator- 

General for the time being of the same Presi- 
dency to act as executor of the estate to which such probate relates. 


31. Any private executor or administrator may^ with the previous 

_ ... consent of the Administrator* General of the 

Transfer by private ere- a ‘j- 

ontoror administrator of Presidency 111 which the property comprised in 

interest under probate or probate or letters of administration is 

sitnate, by an instrument in writing under bis 
hand,* notified in the local Gazette, transfer all estates, efEects, and in- 
terests vested in him by virtue of such probate or letters to the Ad- 
ministrator- General by his name of office ; 


and thereupon the transferor shall be exempt from all liability as 
such executor or administrator, as the case may be, for any act or omis- 
sion in respect of the said property after the date of the said transfer : 

and the Administrator-General for the time being shall have the 
rights, and be subject to the liabilities which he would have had, and to 
which he would have been subject, if the probate or letters of adminis- 
tratioDi ai the case may be, had been granted to him by his name of 
office at the date aforesaid. 

Nothing herein contained shall be taken ^ j exempt any such trans- 
feror from liability for acts and omissions in respect of the said pro- 
perty prior to the transfer. 


32* Whenever the Administrator-General carries over assets to 
A ent of offtoial accounts in his books, he shall notify 

Trustee as Trustee of as- the fact in the local official Gazette ; and he 
eete carried to separate mSLjj with the consent of the official Trustee, 
and subject to such rules as the Governor- Ge- 
neral in Conncil may from time to time prescribe in this behalf, appoint 


the Official Trustee to be the trustee of such assets ; and upon such ap- 
pointment such assets shall vest in the Official Trustee and his succes- 
sors in office, and be held by him and them upon the same trusts as 
the same assets were held immediately before such appointment. And 
for the purposes of Aot?3S[o. XVII. of 1664, such assets shall be deem- 
ed to have been vested in the Official Trustee under section 10 of that 


Act, 

* Certain words of too. 81 referring to stamp-duty, which were repealed by Act I 
of 1879, have been omitted. For stamp-duty, see now Sch. I., art. 60, cl. e, of that 
Act. 
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33* All estates, effects, and loterests which, at the time the 
Teiting^of estates, ^o. death, resignation, or removal from office of 
ia successor or Adminis' any Administrator-General, are vested in 
trator- eneral. virtue of such letters of administra- 

tion, probates, or transfers as aforesaid, shall, upon every snch death, 
resignation, or removal, cease to be vested in him, and shall vest in 
his successor in office immediately opon his appointment thereto. 

All books, papers, and docnments kept by snch Administrator-Ge- 
neral by virtue of his office, or as such executor or transferee as afore- 
said, shall be transferred to and vested in bis successor in office. 

(6) Suits by and against the Administrator^ General. 


34. All sails and other proceedings com- 
to rot Md“be” aef “eof ed Or against any Administrator-Gene- 

name of oifioe. ral in his representative character may be 

brought by or against him by his name of office, 

and no sail or other proceeding heretofore or hereafter commenced 
Soit not to abate by by or against any person as Administrator- 
death, &o. General, either alone or jointly with any other 

person, shall abate by reason of the death, resignation, or removal from 
office of any such Administrator- General ; but the same may, by order 
of the Court, and upon such terms as to the service of notices or other- 
wise as the Court may direct, be continued by or against his successor 
immediately upon his appointment, in the same manner as if no snob 
death, resignation, or removal had occurred : 

Provided that nothing hereinbefore contained shall render any snch 
Proviso as to costs. successor personally liable for any costs incur- 

red prior to the order for coutinning the suit against him. 

35- If any snil* be brought by a creditor against any Adminis- 
Creditors’ snits against trator-Geoeral in his representative character, 
Administrator-General. plaintiff shall be liable to pay the costs of 

the suit down to and including the decree, nnless upon proof by affi- 
davit or otherwise that not less than one month previous to the institu- 
tion of the suit he had applied iu writing to the Administrator-GeneraU 
stating the amount and other particulars of the claim, and suppo? ting 
the same by snch evidence as, under the circumstances of the case, tho 
Administrator-General was reasonably entitled to require, and that tho 
Administrator-General had refused or neglected to register the olaiia 
according to the practice of his office. 

If in any such suit judgment is prononnced in favonr of the plain- 
tiff, he shall, nevertheless, be only entitled to payment out of the assets 
of the deceased equally and rateabiy with the other creditors. 
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(c) Grant of Certificates by the Administrator-General. 

86« Whenever any person^ shall have died, whether within any 
In what case Adminia. Presidenoies or not, whethe** before 

^iwtoH^eral may grant or after the passing of this Act, and whether 
, testate or intestate, and shall have left assets 

(whether moveable or immoveable or both) within any of the said Pre” 
aidenoies, and the Adminidtrator-General of snch Presidency is satisfied 
that snob assets do not exceed in the whole one thousand rnpees in 
valoe, 

he may, after the lapse of one month from the death if he thinks 
fit, or before the lapse of the said month if he is reqnested so to do by 
writing nnder the hand of the executor or the widow or other person 
entitled to administer the effects of the deceased, grant to any person, 
claiming otherwise than as a creditor to be entitled to a share of snch 
assets, certificates under his hand entitling the claimant to receive the 
property therein mentioned, belonging to the estate of the deceased, to 
a valne not exceeding in the whole one thousand rnpees : 

Provided that no certificate shall be granted under this section 

No oertiBcate where pro- ‘1*® deceased’s will or letters 

bate or admioiebratioa of administration of his effects has or have been 

GwiS^meot &vtog.”Bank! OT in resoeot of any sum of money 

deposited in a Government Savings Bank. 

37® If) in cases falling within section 86, no person claiming 
Graot of certificate to otherwise than as a creditor to be entitled to a 
creditors. share of the effects of the deceased obtains, with- 

in thr^e months, a certificate from the Ad'^inistrator-General nnder 
the same section, or letters of administration to the estate and effects 
of the deceased, and such deceased was not a Hindu, Muhammadan, 
Parsi, or Bnddbist, or exempted under the Indian Sncoession Act, 1865i 
section 382, from the operation of that Act, the Administrator-General 
may administer the estate and effects without letters of administration, 
in the same manner as if snch letters had been granted to him ;”t 

and if he neglect or refuse to take upon himself the administration 
of the estate and effects, he shall, upon the application of a creditor, 
and upon being satisfied of his title, grant a certificate in the same man- 
ner as if snch creditor were entitled to a share of the effects of the 
deceased, 

and snob certificate shall have the same effect as a certificate grant- 
ed under the provisions of the same section, and shall be subject to all 
the provisions of this Act which are applicable to snob certificate : 

* Certain words of sec. 88, which were repealed by Act IX of 1881, sec. 5, have 
l>een omitted. 

w ^ paragraph of sec. 87 wa* itthstitnted for the original paragraph by Act 

of 1890, sec. 11 (1.) 
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Provided that the Administrator-OeDeral may^ before granting 
such certificate, if he think fit, require the 
creditor to give reasonable aecnrity for the dne 
administration of the estate and effects of the deceased. 

38* The Administrator-General shall not be bound to grant any 

Adn.tai.trator-aener.1 “ certificate Under BMtiou 36 or Sr* unless he 
not bound to grant oertiS- be satisfied of the title of the claimant, and of 
oate nnioM sa^ad of valne of the assets of the deceased, either 
0 aiman a e, . aflSrmation of the claimant, by f 

or sach other evidence as he reqnires. 

39* A copy of any snch certificate with a receipt annexed shall, 

Copy of oartifioate with the 

receipt annexed, when person to whom the certificate has been grant- 

^ discharge for payment or delivery 
to him of the money or security for money 
therein mentioned, to the person paying or delivering the same 

but nothing in this Act shall preclnde any executor or administra- 

Right of executor or ad- ^or of the deceased from recovering, from the 
mioiatrator against oertifi- person receiving the Same, the amount remain- 
oate-holder. hands after dedncting the amonnt of 

all debts or other demands lawfully paid or discharged by him in dne 
coarse of administration. 

And any creditor or claimant against the estate of the deceased 

Bightof creditor against ‘c TBoover his debt or olsim 

assests in hands of oortia- out of the Bssets received by snob person and 
oate-holder. remaining in his hands nnad ministered, in the 

same manner and to the same extent as if snch person had obtained 
letters of administration to the estate of the deceased. 

40. The Administrator-General shall not be bonnd to take out 

Administrator-General letters of administration to the estate of any 

not bound to take out ad- deceased person on acoount of the effeots 
tninistration on account of . . ^ u 

effeots for which he has lu respect o£ woicn he grants any snch certm- 

granted oertiScate. but he may do so if he discover any fraud 

or misrepresentation made to him, or that the value of the estate exceed- 
ed one thousand rupees. 

41* Por every snch certificate the Administrator General shall be 
entitled to charge a fee calculated after the rate 
Fee for certificate. three rupees in the hundred on the amount 

mentioned in the certificate. 

* In eec. 88 the words quoted were snbstituted for the original words by Act UC 
of 1881, seo. 6. 

t Certain words of sec. 88, which were repealed by Act IX of 1881, sec. f > have 
been omitted. 



loBO ADMIKlSTKATOB.&lil]!OtItiLfS ACTS, [Secs. 41A.to. 

41 A.* Where a pernn not hei^iog fais domicile in British India has 

Trsnifer of oortaia M> died leaving assets both in British India and 
>“ 7 •“ be bad his doraiciio at 

in country of domicile for the time of his deathj and proceed ings for the 
«stribatioa. administration of bia estate with respect to 

assets in British India have been taken under section 86 or section 87, 
and there has been a grant of administration in the country of domicile 
frith respect to the assets in that conn try, ' 

the holder of the certificate granted under section 86 or section 
87) or the Administrator-Genera)^ as the case may be, after having given 
each notices as the High Court may by any general rule to be made 
from time to time prescribe, for creditors and others to send in to him 
their claims against the estate of the deceased, and after having dia« 
charged, at the expiration of the time therein named, snch lawful 
claims as he knows of, may, instead of himself distributing any sarplns 
or residue of the deoeased^s property to persons residing out of British 
India who are entitled thereto, transfer, with the consent of the exe- 
ontor or administrator, as the case may be, in the country of domicile, 
the surplus or residue to him for distribution to those persons. 

(d) Expm$ea of the Administrator- GeneraVs EatablialmenL 
42. The Administrator-General aball defray all the expenses of 
the establishment necessary for his office, and 

to dots “> *>>i«b the said office is sub- 

bliehmeoc. j^ct, except those for which express provision 

is made by this Act 
(s) Accounts and Schedules* 

48. The Administrator-General of each of the said Presidencies 

Administrator-Genepal books, to be kept by him for 

to keep eeparace account that purpose, separate and distinct accounts of 
for each estate. each estate, and of all such snms of money^ 

bonds, and other secnrities for money, goods, effects, and things as come 
to his bands, or to the hands of any person employed by him or in trust 
for him under this Act ; and likewise of all payments made by him on 
scconnt of each estate, and of all debts doe by or to the same, specify- 
ing the dates of snch receipts and payments respectively. 

Snch books shall be kept in the administrator-Generars office, and 

Aeoonnta to be open to inspection of all such per- 

inspectioB on payment of SOUS, practitioners in the said Conrts, and others 
as may have occasion to inspect the same, at 
office-honrs, paying only snch reasonable fee for the time being fixed 
by the Government, and pnbHshed in the official Gazette of the Presi- 
dency to which the same may relate. 

* Section 41A was inaerted by Act 11. of 1880^ aec. IS. 
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44* The Administrator-OeDeral of each of the said Pi^asidencies 

Adminxstrator GeDeral 7 ^^^ 

to farnish btdf-yearijr oohe^ before the first day of Aprils aod on or before 

the first day of October^ or on each other days 
as the Goyernment) by any rulea or orders to be published as aforesaid, 
may direct, exhibit and deliver^ in the High Court at Calcutta, Madras, 
or Bombay, as the case may be,-^ 

(o) a schedule showing the gross amount of all sums of money re- 
ceived or paid by him on account of each estate in bis charge, and the 
balances, during the period of six months ending severally on the thirty- 
first day of December and thirtieth day of June next before the day of 
delivering such schedule, 

(b) a list of all bonds or other secnriiies received on account of each 
of the said estates during the same period, 

(c) a schedule of all administrations whereof the final balances have 
been paid over to the persons entitled to the same, daring the same 
period, specifying the amount of such balances and the persona to whom 
paid. 

Such schedules shall be filed of record in such High Court, and shall, 
Sohedoles to be filed within fourteen daye afterwards, be pnblished 
and published. in the official Gazette of the Presidency by the 

Administrator-General ; 

and copies thereof in triplicate shall be delivered by such Adminis- 
trator* General to the Government, and shall be 
Copies of schedules. snob Government to the Secretary of 

State for India, in order that such Secretary may, if be think fit, order 
the same to be deposited at the India Office for public inspection, and 
cause notices to be published in the London Gazette and other leading 
newspapers that such schedules are open to inspection there, or make 
each other orders respecting the same as he thinks fit. 

FABT IV. 

Or THB Audit of tub Administeatob- General’s Ac<^ounts. 

45. The Government shall from time to time appoint anditors to 
Goverementto eppoint examine the accounts of the Adminietistor. 
editor*. General at the times of the dehrery of the eaid 

Bohednlea, and also at any other time when the Government thinks fit. 

46. The auditors shall examine the seke- 
whtdttlM"and’ re^“ to dnlea and aooonnts, and report to the Govera- 
Oovernment. ment-r- 

(a) whether they contain a fall and true acedhnt of evdrytliittig 
which onirht to be inserted therein, 
u 128 
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(h) whether the books which bj this Act, or bj any stch general 
mlea and orders as hereinafter mentioned^ are directed to be kept by 
the Admiaistrator-Generali have been duly and regolarly kept, p^d 

(e) whether the assets and seonrities have been duly kept and ia» 
vested and deposited in the manner prescribed by this Act, or by any 
•nch rales and orders to be made as aforesaid. 

47« Beery auditor shall have power to summon as well the Ad- 
Anditort to lommon wit- “iniatrator-General as any other person whose 
nmotandtolQRllCor bookii presence he thinks necessary, to attend him 
^ from time to time ; and to examine the Admi* 

nistrator-Qeneral or other person if he thinks fit, on oath or affirmation 
to be by him administered ; and to call for all books, papers, vouchers, 
and documents which appear to him to be necessary for the purposes 
of the said reference. 

If the Administrator-General or other person when summoned re- 
fuses or, without reasonable cause, neglects to attend or to produce any 
book, paper, voucher, or document so required, or attends and refuses 
to be sworn or make an affirmation, or refnaes to be examined, the andi- 
tori shall certify soeh neglect or refnsal in writing to the High Court 
at the Presidency-town ; 

and every person so refusing or neglecting shall thereupon be 
Fensltj for «ioa4itteid. punishable in like manner as if such refusal or 
neglect had been in contempt of the said High 
Court. 

48. The costs and expenses of preparir g and publishing the said 
Gorti of proparing icfao* schedules and copies thereof, and of every such 
doles, Ac. reference and examination as aforesaid, shall 

be defrayed by all the estates to which such schedules or accounts re* 

late. 

Such costs and expenses, and the portion thereof to be contribnted 
by each of the said estates, shall be ascertained and settled by the audi- 
tors, subject to the approval of the Government, and shall be paid out 
of the said estates accordingly by the Administrator- General. 

49* If upon any snob reference and examination the auditors see 
nort to Got- *^®*^®** ^ believe that the said schednles do not 
aromwOf *^a^ats ap- contain a true and correct account of the mat- 
pivr inocneot. therein contained, or which ought to be 

therein contained, or that the assets have not been duly kept and in- 
veated, or deposit^ in the manner directed by this Act, or by any such 
rules and orders as aforesaid, or that the Administrator-Geueral has 
iailed to comply with the provisious and directions of this Act, or of 
any such rules and orders, they shall report accordingly to the Govern- 
ment. 
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50* The Government may refer every snoh report as last aforesaid 
Prooeedingg npoD aaoh ^ the ooDsideratioD of the Advooate-Geaerml 
for the Preaidenoy, who shall therenpon, if ho 
think fit^ proceed summarily against the defaulter, or his executor or 
administrator in the High Court in the Presidenoy^towni by petition for 
an account, or to compel obe iienoe to this Act, or to such rules and or-^ 
ders as aforesaid, or otherwise as he may think fit, in respect of all or 
any of the estates then or formerly under the administration of snoh de- 
faulter ; 

and the said Advocate-General may exhibit interrogatories to the 
said Administrator-General, executor, or administrator (hereinafter call- 
ed the defendant), who shall be bound to answer the same as fully as 
if a commission had been issued under the provisions of the Code of 
Civil Procedure for bis examination upon the said interrogatories* 

The Court shall have power upon any snob petition to compel the 
attendance in Court of the defendant, and any witnesses who may be 
thought necessary, and to examine them orally or otherwise as the said 
Court thinks fit, and to make and enforce such order or orders as the 
Court thinks just. 

51. The costs, including those of the Advocate-General and of 
Costs or reference, Ac., reference to him, if the same be directed by 
how to betiefrayed. the Court to be paid, shall be defrayed either 

by the defendant or out of the estates rateably as the said Court directs ; 
and, whenever any costs are recovered from the defendant, the same 
shall be repaid to the estates by which they have been io the first inst- 
ance contributed ; and;;tiie Court may, if it think fit, order the defend- 
ant to receive his costs out of the said estates. 


FAST V. 

Or THB Commission of ths Administrator Grnrral. 

52. The Administrator-General of each of the said Presideoeies, 
n ander aoy letters of administration granted to 

oeived by Administretonh him in his omoial character, or under any pro- 
bate granted to him of a will wherein he is 
named as executor by virtue of his oflSce, or under any probates or let- 
ters of administration vested in him by section 8 or section SI, shall be 
entitled to receive a commission at the following rates respectively, 


namely 

The Administrator-General of Bengal at the rate of three per cen- 
tum and the Administrator- General of Madras and Bombay respective- 
ly at the rate of five per centum, upon the amount or value of the assets 
which they respectively collect and distribute in due course of adminis^ 
tratiou. 
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53> The Uot preoeding section eball not applj to oases in which 
saetioa ItDOtto applr property of an officer or soldier dying on 
to propeny of offioers and service comes to the haoda of the Administrar 
■oldim dying OB sarrioe. to^.Q^neral of any of the said Presidencies. 

under the 9th or the 12th section of the Statute called the Regimental 
Debts Aot| 1868*; 

aod each Admioisirator-Qeneral shall not take a percentage on any 
Commission on iuch pro- property exceeding three per centum oa 

psrtj. the gross amonnt coming to his hands after.the 

passing of the Administrator-General’sAot, 1866t if preferential charges 
as defined by the 4bh section of the said Stataie have been previunsly 
paidi or on the gross amount remaining in his hands after payment by 
him of snob ohargea as the case may be. 

64* The Administratdr-Qeneral shall be entitled to reimbnrse him* 
whsteapenaes *a,Oom. •elf for aoj payments made by him in respect 
nia^oB iato ooTor. q{ any estate in his charge, which a private ad- 

ministrator of such estate might have lawfully made ; but, save as afore- 
8aid| the oomtnissioD to which the Admiuiatrator'Qeneral of each of the 
said three Presidencies shall be entitled is intended to cover, not merely 
the expense and trouble of collecting the assets, but also his trouble and 
responsibility in distributing them in due oouk'se of administration. 

It is therefore enacted that one-half of sncb commission shall be 
payable to and retained by sncb Administra* 
How payable. tor-General open the collection of the assets^ 

and the other half thereof shall be payable to the Administrator-General 
who distributes any assets in the due course of administration) and may 
be retained by him upon snob distribution. 

The amonnt of the commission lawfully retained by an Adminis- 
OommiatioD retained to trator- General upon the distribution of assets 
be deemed a diacribatioD. {jg deemed a distribution in the due coarse 

of administration within the meaning of this Act. 

JBepZonafion.— The carrying of assets to separate accounts in the 
books of the Administrator-General notified as hereinbefore provided, 
and the transfer of assets to the Official Trnstee, shall each be deemed 
to be a distribatioQ within the meaning of this section. 

55* The Governor- General in Council may from time to time 
order the rate of commission hereinbefore an- 
tm^r.Genml Ben^^ thorised to be received by the Administrator 
may be ndMd and again General of Bengal to be raised to any rate not 
^“®®*** exceeding five per centum upon the amonnt or 

• as and S7 Vio., o 57, printed io the “ OoUeotion of Statatea relating to India,** 

SI 1881, YdLlLip. 770. 

t Act IV of 1885 WM rsptaled by Act XXIV of 1887. 
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loss 


value of the assets which he collects and distributes in due course of 
administration) and again to be red need. 

The Governments of the Presidencies of Fort St. George and Bom* . 

Comininioti of Adminh- respectively may, with the sanotion of the 
traton-Qeneral of Madraa Governor-General in Conncili from time to time 
Sum dMd aforesaid rate of commission herebj 

authorised to be received by the Adminiatra* 
tors-General of Madras and Bombay respectively to ba'rednced, and 
again to be raised : 

Provided that the commission so to be received shall not at any 

Proviio exceed 6v© per centum of the assets collect- 

ed, and that no person now holding the office 
of Administrator-General of Bengal, Madras, or Bombay shall, by any 
each order, be deprived of the right to receive and retain, for his own 
use, a commission at the rate of three per centum in respect of all assets 
collected and actnally administered by him. 

SSAc^ Notwithstanding anything hereinbefore contained, an Ad- 

OommigBioti on M»t« “iiiiatrator-General of a Presidency obtaining 
collected beyond Preu- probate or letters of administration operating 
in another Presidency shall be entitled to the 
same rate of commission in respect of the collection and distribution of 
assets collected in such Presidency as the Administrator^General of such 
Presidency would have been entitled to if such assets bad been collect- 
ed and distributed by him, and to no higher rate, 

56. No person other than the Administrator-General acting offi- 
cially shall receive or retain any oommissioii 
chSTby'“x~u*toJ“ or agency charges for anything done as execa- 
admifiiscrator other than tor or administrator nuder any probate or let- 
Adminirtrator.Oenetal. Administration, Or letters ad eolUgenda 

honUj which have been granted by the Supreme Coorc or High Court 
at Fort William in Bengal since the passing of Act No. Vll. of 18491 
{Jar the appointment of an Administrator-General in Bengal) ^ov by either 
of the Supreme or High Courts at Madras and Bombay since the pass- 
ing of Act No. II of 18d0t {to amend and extend to Madraa and Bombay 
Act No. VII. of 1849), or which have been or shall be granted by any 
Court of competent jurisdiction within the meaning of Sections 187 and 
190 of the Indian Snocession Act, 1865 ; 

but this enactment shall not prevent any executor or other person 
BeqD.it in favour of •*.- from having the benefit of any legacy beqnea- 
oQtor not affected. thed to him in his character of executor, or by 

way of commission or otherwise. 

• Sec. 55A was inracted by Act IX. of 1881, aeo. 7. 

t Acta YIL of 1848 and II. of i860 were repealed by Act VIII. of 1885 , aeo. 86. 


fdr oattody of aaieti ; 


for remittanoo of money ; 


for gnidanoe of Admi- 
niairator-Geueral. 
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PABT VI. 

MlSGBZrLANIOUS, 

67* Government may from time to time make rales oonsistr 
Power to make rulea. eot with the provisions of this Acc«— . . 

(a) for the safe onstody of the assets and seoarities which come 
to the hands or possession of the Administra- 
tor General ; 

(b) for the remittance to the India Office of all same of money pay- 
able or belonging to persons resident inEnrope , 
or in other cases where snch remittances are 
required ; 

(c) generally for the gnidance of the Ad- 
ministrator-General in the discharge of his 
duties ; 

and may by such rules amongst other things direct wbat books, 
acooniits, and statements, in addition to those mentioned in this Act, 
shall be kept by the Administrator-General, and in what form the same 
shall be kept, and what entries the same shall contain, and where the 
same shall be kept, and where and how the assets and securities belong- 
ing to the estates to be administered by snch Administrator-General 
shall be kept and invested, or deposited pending the administration 
thereof, and bow and at what rate or rates of exchange any remit- 
tances thereof shall be made. 

Unless any such rules are made and published, the rules now in 
Proviio SI to rales now force in each of the said Presidencies, so far as 
in force. game are not ino^ usistent with this Act, 

shall be of the same force and effect as if the same had been made and 
pablished hereonder. 

58* Snob rules shall be published in the Gazette of India, the 
Fort St. George Gazette, or the Bombay Gov. 
ernment Gazette, as the case may be^ and the 
several Administrators-General shall obey and fulfil the same, and the 
same shall be a full authority and indemnity for all persons acting in 
pursuance thereof. 

59* The Governor^General in Conncil may from time to time. 

Power to decide when bj general rule, or by special order in a 

€oiiiaiiBi«ioo sbiill be deem- particnlar case, decide any question as to the 

guy coinikiissioD accruing to the 
Adminiairator- General in his official capacity shall be deemed to have 
been payabta; and anoh decision shall bind every Administrator-Ge- 
neral and the estates held by him in his official capacity. 

• Any order made under this Act by any Court shall have the 
Ordsn of Conrt to be Bame effect, and be ezecnted in the same man- 
eqaivaieiii to decrees. . ner as a decree. 


Pablioation of new rules. 
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Power 

oibb. 


60A.* 

to examine on 


The Admioialirator^GeDerai may) whenever he desireS) for 
the parpoaea of this Aot| to satisfy himself 
regarding aoy qoestion of fact, esamine upon 
oath or affirmation (which he is hereby authorised to administer or take) 
any person who is willing to be so eiamined by him regarding such 
question. 

61. Whoever, having been sworn or having taken an affirmation 

False evidenoe under this Act, makes upn any examination 

^ anthorised by this Act a statement which is 

false, and which he either knows or believes to be false, or does not be- 
lieve to be true, shall be deemed to have intentionally given ^false evi- 
dence in a stage of a jndioial prooeeding. 

62. All assets in the official charge of the Administrator-Qeneral 
AM.ut.ncl.imed for of any of the said PrMideDcies, and appearing 

fifteen years to be trans* from the official books and aooonnts of the Eo* 
ferred to aorernment, olesisstioal Registrar and of the Administrator- 
General of any of those Presidencies, or from the official books and 
accounts of any of those officers, to have been in official custody for a 
period of fifteen years or upwards without any claim thereto having 
been made and allowed, shall be transferred and paid to the Comptrol- 
ler-General of Accounts, or to the Accountant-General to the Govern- 
ment of Port St. George or Bombay, as the case may be, and be carried 
to the account and credit of the Government of India for the general 
purposes of government ; 

and the receipt of the said Comptroller-General or Accountant-Ge- 
neral as the case may be, shall be a full indemnity and discharge to the 
said Administrator-General for any each transfer or payment ; 

Provided that this Act shall not authorize the transfer or payment 
of any sncb proceeds as aforesaid, pending any 
FKmBo. heretofore or hereafter institnted in res- 

pect thereof. 

63. If any claim be hereafter made to any part of the secnrities, 

I, moneys, or proceeds carried to the account and 
?SSov.r*prii«/ credit of the Government of India under the 
pal money so transferred, provisions of this Aot, and if snob claim bo 
Mtablished to the gatisfaotion of the CoraptroUer-General or the Ao- 
^ntanUGeneral to the Government of Fort St. George or Bombay, a. 
A. case may be, the Government of India shall pay to the claimant the 
.mount of tbe principal so carried to its account and credit, or so much 
tUa ronl as appears to be doe to tbe claimant. 

If the claim be not established to the satisfaction of the said Comp- 
roller-General or Acconntant.General, as the ease may be, the claim- 
* Sec. fOA waa inserted by Act IX. of 1881, seo. 8. 
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sot may apply by petitioa to tbe High Court at the PresideDoy^town 
agaioat the Secretary of State for Itidia^ and, after taking evidence 
either orally or on affidavit in a summary way as the Coart tbiuka it, 
the Gonrt shall make such order on the petition for tbe payment of snob 
portion of the said principal sam as justice reqairea, and aucfa order 
shall be binding on all parties to tbe anit, 

and the Court may direct by whom tbe whole or any part of the 
coats (fi each party shall be paid. 

64* Whenever any person, other than a Hindn, Mnhammadan, 
XHstriot Judfre in certain Parsi,^ or Buddhist, or a person exempted 

under the Indian Succession Act, 1865, section 
pertj of deceased persons, 9 * * 

sad to report to Adninis- 382, from the operation of that Act, dies leaving 
trator-General. assets within the limits of the jurisdiction of a 

District Judge, the District Jndfire shall report the oironmstance with- 
out delay to the Administrator-General of the Presidency, stating tbe 
following particnlara so far as they may be known to him:— - 

(а) the amount and nature of the assets, 

(б) whether or not the deceased left a will, and, if so, in whose 
oostody it is, 

and, on the lapse of one month from the date of tbe death, 

(c) whether or not any one has applied for probate of tbe will of 
the deceased or letters of administration to his effects. 

Tbe District Judge shall retain tbe property under his charge, or 
appoint an officer under tbe provisions of the Indian Snccession Act, 
1665, section 289, to take and keep possession of the same nntil the Ad- 
ministrator-General has obtained letters of administration, or nntil some 
other person has obtained such letters or a certificate from the Admi- 
nistrator-General under the provisions of this Act, when the property 
aball be delivered over to the person obtaining suoh letters of adminis- 
tration or certificate, or, in the event of a will being discovered, to tbe 
person who may obtain probate of the will. 

t Tbe Diatriot Judge may cause to be paid ont of any property of 
which he or snob officer has charge-, or ont of the proceeds of such pro- 
perty or of any part thereof, suoh snms as may appear to him to be 
neoeaaary for all or any of the following purposes, namely 

(а) tbe payment of tbe expenses of tbe fnneral of the deoeased and 
of obtaining probate of his will or letters of administration to bis estate 
and effects, 

(б) tbe payment of wages dne for servioes rendered to tbe deoeased 
within three months next preceding his death by any labonrer, artixao, 
or domestic servant, and 


* The word **Farai** in sao. 6S was ioaartod by Act IX. of iSil, aeo. S. 
t This paragraph of aeo. 64 was added by Act 11. of 18B0, eec. 18. 
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miniatnition of estittea of 
■oldiera, aiileas Adminis- 
trator-General anthoriaed 
by MiUtary Secretary or 
committee of Adjustment. 


(e) the relief of the immediate neoeesitiea of the family of the de 
oeasedy 

and nothing in section 279, section 280, or section 281 of the Indian 
Snocession Act, 1865, or in any other law for the time being in force 
with respect to rights of priority of creditors of deceased persons, shall 
be held to afiPect the validity of any payment so caused to be made. 

65* Nothing in this Act is intended to require the Administrator- 
Act net to require ad- to take proceediDg8;to obtain letters 

'of administration to the estate or effects of any 
officer or soldier, or other person sobjedt to any 
Ardoles of War, nnless when the Administra- 
tor-General is duly anthoriaed or required so 
to do by the Military Secretary to Government, or by a Committee of 
Adjnatment or other officers or persons acting under any law for the 
time being in force relating to the payment of regimental debts ; 

nor is anything in this Act contained intended to* interfere with or 
alter the provisions of any Act of Parliament for regulating the pay- 
ment of regimental debts and the distribution of the effects of officers 
and soldiers dying in the service of Her Majesty in India, or of any 
Articles of War. 

66* Nothing contained in the Indian Snocession Act, 1865, or the 
SacoeaMan Act and Com- Ooropaiiies Act, 1882,# eball be taken to 

paniei Act not to affect supersede or affect the rights, duties, and pri- 
Admini«trator-G«^neral. vileges of the Administrators-General and Offi- 
ciating Administrators-General of Bengal, Madras, and Bombay, res- 
pectively. 

And nothing contained in the Indian Snocession Act, 1865, or in 
^ , this Aot,or in the said Act No. XXI V. of i867.t 

Presidency Police Acts aa shall be deemed to affeot, or to have affected, 
to petty estates. provisions for the time being in force re- 

lating to the moveable property under two hundred rupees in value of 
persona dying intestate within any of the Presidency-towna, which 
shall be or has been taken charge of by the police for the purpose of 
safe custody. 

674 Administrator-General shall comply with snoh requisi- 
Compliant with r.,.!- «“ “*7 ‘I** Government for 

retnrns and statements, in snob form and man- 
ner aa the Government may deem proper* 


aitioni for ratarns. 


• The reference to Act X. of 1806 hae been amended in aooordanoe with Act VI 
Oi 1888, eea 8. 

t Act XXIY. of 1867 ie repeeled by this Act.— See eeo. 8 lupm. 

{ Sec. 67 wee added by Act II. of 1690, see. lA 

u 129 
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PABT VII.* 

Division of the Psbsidinct of Bengal into Pbovinoks. 

68* (1) Notwithstanding anything in the foregoing provisionB of 
Difisioa of the Preei- Governor-General in Connoil, 

den^ of Beagal into Pro* npon the ocoorrenoe of any vacancy in the 
office of the Administrator- General of Bengal, 
nay, by notification in the Gaaette of India,— 

(a) divide the Presidency of Bengal, as defined in this Act, into so 
many Provinces as he thinks fit, 

(5) define the limits of each of those Provinces, and 

(0) appoint an Administrator-General for each Province, 

and, subject to the provisions of this section, the following conse- 
quences shall thereupon ensne, namely 

(1) the office of Administrator-General of Bengal shall cease to exist ; 

(ii) the Administrator-General of a Province shall have the like 
rights and privileges, and perform the like duties, in the territories and 
dominions included in the Province, as the Administrator-General of 
Bengal had sod performed as Administrator-General therein : 

(iii) the functions of the Government under this Act shall, as re* 
gards the territories and dominions^included in a Province, be discharg- 
ed by the Governor-General in Conncil : 

(iv) the fanctioDS of whatsoever kind assigned by tbe foregoing pro- 
visions of this Act to the High Court at Calcntta in respect of the tej- 
ritoriesand dominions inolnded in a province shall be discharged by snch 
High Oonrt as the Governor-General in Gonnoi^ may, by notification in 
the Gaaette of India, appoint in this behalf, and probate or letters of ad- 
ministration granted to the Administrator-General of the Province by 
the High Court so appointed shall have tbe same effect throughout the 
‘ Presidency of Bengal, as defined in this Act, or, if the Court so directs, 
throughout British India, as, but for tbe abolition of the office of Ad- 
ministrator-General of Bengal, probate or letters of administration 
granted to the holder of that office by the High Court at Calcutta 
would have had : 

(v) in the foregoing provisions of this Act the word ‘Tresldenoy" 
afaall be deemed to include a Province, the expression ^'Presidency-town * 
the place of sitting of a High Court appointed by the Governor-General 
in Council under clause (iv) of this snb-seotion, and the expression ^'Ad- 
vocate-General” a Government Advocate or other officer appointed by 
the Governor-General in Conncil to discharge for a Province the funo- 
tions undor this Act of an Advooate«General for a Presidency : 

(vi) the provisions of this Act with respect to the oommission of 

• Part til. was added by Act 11. of 1880, mo. i5~ ^ 
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ihe Admioistrator-General of Bengal shall regulate the oornmission pay* 
able to the Administrator^General of a Provinoe :and, 

(vii) generallyi the provisions of the foregoing sections of thisAot 
with respect to the High Goartat Calcutta, and the provisions of those 
sections or of any other enactment with respect to the Administrator- 
General of Bengal, shall, in relation to a Province, be oonstrned, so far 
as may be, to apply to the High Court and Administrator-Oenerslf 
respectively, appointed for the Province under this section* 

(2) Any proceeding which was commenced before the pnblioatioa 
of the notification dividing the Presidency of Bengal into FrovinoeSj 
and to or in which the Administrator- General of Bengal in his represen- 
tative character was a party or was otherwise concerned, shall be con- 
tinued as if the notification had not been published, and the Adininis- 
trator- General of the Province in which the Town of Calcutta is com- 
prised shall, for the purposes of the proceeding, be deemed to be the 
enooessor in office of the Administrator-General of Bengal* 

(8) The Court of the Recorder of Rangoon shall be deemed to be 
a High Court for the purposes of danse (iv) of sub-seotion (1). 

(4) Notwithstanding any division of the Presidency of Bengal, as 
defined in this Act, into Provinces under this section, the Adnainis- 
trator -General of the Province in which the Town of Calcutta is com- 
prised shall be deemed to be the Administrator- General for the whole 
of the said Presidency for the purppses of the Regimental Debts Aot, 
1868* 


• 26 and 87 Vic., a printed in ths **OeU^ion oi Ststatea relating to ladis,*^ 

1881,VolII.,p.W0. 
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„ ARTITION ACT. 

DivieioN OF ' 

68. (i)i^XCTNo. IV. OF 1893. 

DifUion r 

Bt PjUisiD ON TH* 9 th Maroh 1893, 
f Act to amgnd tKi Lovn rdaiing to Partition. 

^HBBiAs it, is expedieot to amend the law relatiog to partition ; 
mannereby enacted as follows 

Title, eitent, oommeBM- ^^7 be called the Parti- 

nent and Mfiog. tion Act, 1898. 

(2) It extends to the whole of British India ; and 

(8) It shall come into force at once. 

(4) Bnt nothing herein contained shall be deemed to affect any 
local law providing for the partition of immoveable property paying 
revenne to Government. 

2. Whenever in any suit for partition in which, if instituted 

Poww to Court to order P”®' oommeDoement of this Act, a de- 

■ala ioBtaad of di?iaioii in cree for partition might have been made, it 
partition snitB. appears to the Court that, by reason of the 

natnre of the property to which the suit relates, or of the nomber of the 
shareholders therein, or of any other special circnrnstanoe.> a division 
of the property cannot reasonably or oonveniently be made, and that a 
sale of the property and distribution of the proceeds would be more 
benefioial for all the shareholders, the Court may, if it thinks fir, on the 
request of any of snch shareholders interested individnally or collective- 
ly to the extent of one moiety or upwards, direct a sale of the property 
and a distribution of the proceeds. 

3. (1) If, in any case in which the Court is requested under the 

Prt>o«dfire when sharer foregoing section to direct a Bale, any other 

nndertttkeB to bay. shareholder applies for leave to boy at a vain- 

atioD the share or sharesof the party or parties asking for sale, the Court 
shall order a valuation of the share or shares in such manner as it may 
think fit and offc^r to sell the same to snob shareholder at the prioe so 
ascertained) and may give all necessary and proper directions in that 
behalf. 

(2) If two or more shareholders severally apply fo^ leave to buy as 
provided in sob seotion (1), the Conrt shall order a sale of the share or 
shares to the shareholder who offers to pay the highest prioe above the 
valoatioia made by the Conri. 
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loss 

(8) If DO sooh shareholder is willing to bay such share or shares 
at the price so ascertained, the applicant or applicants shall be liable to 
pay all costs of or incident to the application or applications. 

4* (1) Where a share of a dwelling-hoase belonging to an nn- 

Partition anit by trans- ^‘vided family has been transferred to a per- 
faree of share in dwelling* son who is not a member of snch family and 
each transferee snes for partition, the Court 
shall, if any member of the family being a shareholder shall nndertako 
to bay the share of snob transferee, make a yal nation of each share in 
anoh manner as it thinks fit and direct the sale of snch share to such 
shareholder, and may give all necessary and proper directions in that 
behalf. 

(2) If in any case described in snb-section (1) two or more mem* 
bers of the family being sach shareholders severally nndertake to buy 
Bach share, the Coart shall follow the prooedare prescribed by sab*seo* 
tion (2) of the last foregoing section. 

5. In any sait for partition a request for sale may be made or an 
BepresentAtion of partiei undertaking, or application for leave, to buy 

voder diittbiliiy. may be given or made on behalf of any party 

under disability by any person authorised to act on behalf of such party 
in such suit, but the Court shall not be bound to comply with any saoh 
request, undertaking or application unless it is of opinion that the sale 
or purchase will be for the benefit of the party under snob disability. 

6. (1) Every sale under section 2 shall bejubjeet to a reserved 

Eewired bidding and bidding, and the amount of snob bidding shall 

bidd og by sbarehoiders. be fixed by the Oourt iu suoh manner as it may 
think fit and may be varied from timorto time. 

(2) On any such sale any of the shareholders shall be at liberty 
to bid at the sale ou such terms as to non«payment of deposit or as to 
setting off or accounting for the purchase-money or any part thereof 
instead of paying the same as to the Court may seem reasonable. 

(S) If two or more persons, of whom one is a shareholder in the 
property, respectively advance the same sum at any bidding at such salot 
snch bidding shall be deemed to be the bidding of the shareholder. 

7* Save as hereinbefore provided, when any property is directed 

Prowdv. tote followed ^ot, the following pro- 

ta 0 M» of oales* cedora shall, as far ae praoticahle, be adopted, 

namely 

(«) if the property be sold nnder a deoree or order of the ffigh 
Coart of Calontta, Madras or Bombay in the exeroiM of its 
original jarisdietion, or' of the Coart of the Beoorder of Baa« 
gooo, the prooedare of each Court in its original oivil joiia- 
diotioff for the sale of property by the Begistrar t 
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(i) if tbe prq>ert 7 be sold aoder • decree or order of any other 
Court, each prooednre at the Hij^h Conrt may from time to 
time by rules prescribe in this behalf, and uutil each rules ara 
made the procedure prescribed in the Code of Civil Prooedura 
in respect of sales in execution of dporees. 

8« Any order for sale made by the Conrt nnder section 2, 8 or 4 
Orden for mIo to be deemed to be a decree within the mean* 

dawned by decrees iug of Section 2 of the Code of Civil Procedure. 

9. In any suit for partition the Court may, if it shall think fit, 


S*?Ing of power to order 
pertljr iMtrdtioii andparJ/ 


make a decree for a partition of part of the 
property to which the suit relates and a Bale 
of the remainder nnder this Act. 


pend 


10< This Aot sliall apply to suits instituted before the oommence- 
o( ^ ment thereof, in which no scheme for the par- 
ing snita tition of the property has been finally appro- 

ved by the Conrt. 
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INCOME-TAX ACT 


ACT No. 11. OF 1886. 

Passed on the 29th January 1886. 

An Act for imposing a tax on income derived from sources 
other than agriculture. 

Whereas it is expedient to impose a tax on income derived from 
Bonroes other than agrionltare ; It is hereby enacted as follows 

C H A F T B B I. 

PRELIMINABr. 

!• (1) This Act extends to the whole of British India, and applies 
Extent and oommence- alsOi* within the dominions of Princes and 
States in India in alliance with Her Majesty, 
to British subjects in those dominions who are in the service of the 
Government of India or of a local authority established in the exercise 
ox the powers of the Governor -General in Council in that behalf ; and 

(2) It shall come into force on the first day of April 1886. 

(3) [Repealed hy Act XIL of 1891J] 

% On and from the day on which this Act comes into force, the 
enactments specified in the first schedule to 
this Act shall be repealed, except as to fees 
payable and other sums due under those enactments and the mode of 
recovering the same. 

3* Id Act, unless there is something 
Definitions. repugnant in the subject or context,-— 

(1) *MocaI authority’^ means any municipal committee, district 
board, body of port commissioners, or other authority legally eutitled 
to, or entrusted by the Government with, the control or management 
of any municipal or local fnnd : 

(2) company” means an association carrying on business in 
British India, whose stock or funds is or are divided into shares and 
transferable, whether the company is incorporated or not, and whether 
its principal place of business is sitnate in British India or not : 

(3) prescribed” means prescribed by the Governor-Generai in 
Gouncil by notification in the Gazette of India, or by the Governor-G^ 
moral in Conncil or a Local Government by rales made under this Act : 

(4) salary” incindes allowances, fees, commissions, perqnisUes, 
or profits received, in lien of or in addition to a fixed salary, in reapeqt 
•of an oflSoe or employment of profit t bat, sabjeot to any rales which 
may be prescribed in this behalf, it does not include travelling, tentage, 
horse, or somptnary allowance, or aniy other allowance granted to meet 
speoifio ezpenditore : 


Definitions. 
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(5) inoome^’ meant income and profits accruing and arising or 
received in British India* and inolndes* in the esse of a British subject 
within the dominions of a Prince or State in India in alliance wit^ Her 
Majestji any salary* annuity* pension* or gratuity payable to that sifb- 
ject by the Government or by a local authority established iu the ex- 
ercise of the powers of the Goveroor*General in Connoil in that behalf : 

(6) Magistrate'’ meant a Presidency Magistrate or a Magistrate 
of the first or second class ^ 

(7) person” includes a firm and a Hindn undivided family : 

(8) ^'defaulter” includes a company or firm making default under 
this Act : 

(9) Collector” meant the chief oflScer in charge of the revenue 
administration of adistrict* and* in a presidency-town, any officer whom 
the Local Government, by notification in the official Gazette, may, by 
name or by virtue of his office* appoint to be a Collector for the purpo- 
aet of this Act ; in the case of a company or firm* it means the Oollectori 
at here defined, of the district or presidency- town in which its principal 
place of business in British India is situate ; and* in the case of any 
other person chargeable under this Act, it means the Collector* defined 
as afbresaid* of the district or presidency-town iu which the person bat 
hit residence : 

(10) ** principal officer,” nsed with reference to a local authority 
or a company or any other public body or association* not being a local 
authority or company* means— 

(a) the secretary* treasurer, manager, or agent of the authority* 
(sompany, body, or association ; or 

(() any person connected with the authority* company, body, or 
association upon whom the Collector has caused a notice to be served 
of his intention of treating him as the principal officer thereof ; and 

(11) ” Part” means a part of the second schedule to this Act. 


4. 


tas. 


OBAPTBB IX. 

Liability TO Tax, 

Subject to the ezeeptiops mentioned in the next following seo- 
Uabls to the tion, there shall be paid, in the year beginning 
with the first day of April 1886, and in each 
anbaequent year, to the credit of the Government of India, or as the 
Governor-General in Oonncil directs* in respect of the sources of incme 
' apeoified iu the first oulnmn of the second sohednle to this Act, a tax 
at the rate specified in that behalf in the second column of that sche- 
dule, 

6. (1) Nothing in seotion 4 shall render 
liable to tAe tax— 
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(a) any rent or revenue derived from land which is used for agri- 
oaltural purposes^ and is either assessed to land*revenae or subjeot 
to a local rate assessed and collected by officials of the Goveramenti as 
such ; or 

(b) any income derived from— 

(i) agrioaltaroy or 

(ii) the performance by a cultivator or receiver of rent-in-kiud of 
any process ordinarily employed by a cultivator or receiver of rent* 
in-kind to render the produce raised or received by him fit to be taken to 
market, or 

(iii) the sale by a cultivator or receiver of rent-iu'kind of the pro- 
duce raised or received by him, when he does not keep a shop or stall 
for the sale of such produce ; or 

(c) any building owned and occupied by the receiver of the rent 
or revenue of any such land as is referred to in clause (a), or by the 
cultivator, or the receiver of rent-in-kind, of any land with respect to 
which or the produce whereof any operation mentioned in clause (b) is 
carried on : 

Provided that the building is on or in the immediate vicinity of the 
land, and is a building which the receiver of the rent or revenue or the 
cultivator or the receiver of the rent-in-kind, by reason of his connec- 
tion with the land, requires as a dwelling-house, or as a store^^house, 
factory, or other out-building ; or 

(d) any profits of a shipping company incorporated or registered 
out of British India, and having its principal place of basiness out of 
India, and its ships ordinarily engaged in sea-going traffic out of Indian 
waters ; or 

(e) any income derived from property solely employed tor religious 
or public charitable purposes ; or 

(/) income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family when the company or the 
firm or the family is liable to the tax ; or, 

(^) subject to any conditions and restrictions which may be pres- 
cribed in this behalf , snch portion, not exceeding one-sixth, of the in- 
come in respect whereof a person would, bnt for t^is exception, be 
chargeable nnder this Act, as is deducted from the salary of the person 
under the authority or with the permission of the Government for the 
purpose of securing a deferred annnity to him or a provision to his wife 
or children after his death, or is paid by the person to an iusuraace 
company in respect of an insurance or/deferred annuity on his own.U£e 
or on the life of bis wife ; or 

{h) any interest on stock-notes ; or 
Ti 130 
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(ij the salary of any officer, warrant-officer, Don^oommissioDed 
officer, or private of Her Majeaty^s Forces or of Her Majesty’s Indian 
Forces^ who is not in an employment which, according to the ordir-'ry 
practice, is held indifiPerently by military persona and civilians, and whosif 
salary does not exceed five bnndred rupees per mensem ; or 

( jf ) any person whose income from all sources is less than five hun- 
dred rupees per annum. 

- (2) An officer or servant is not exempt from taxation under this 
Act by reason only of the income of his employer being exempt there- 
from under this section. 

6. The Governor-General in Council may, by notification in the 
Power to make exemp- Gazette of India, exempt from liability to the 
tiona* tax the whole or any part of the income of any 

class or tribe, or of any persona residing in any specified area, and may, 
by a like notification, revoke the exemption. 


CHAPTER III. 

ASSESSMENT AND COLLECTION. 
A,—- Salaries and Pensions. 


7« In the case of a person receiving any salary, annuity, pension 

Mode of poymeoi in case from the Government, any snm pay- 

of Gbrernment officials and able to him by the Government iu respect of 
penaioners. salary, annuity, pension, or gratuity, shall 

be reduced by the amount of the tax to which he is liable under Part 
1. in respect thereof. 

8. (1) In the case of a person receiving any salary, annuity, pen- 

Mod. of payment in oaae gratnity from a local authority, the tax 

of servants and peosioAera to which he is liable under Part 1. shall, at the 
of local aothontisB. payment to him of any of the salary, 

annuity, pension or gratuity, be deducted therefrom by the officer whose 
duty it is to make the payment, and be paid by that officer within the 
prescribed time to the credit of the Government of India or as the 
Gavernor-General in Council directs. 


(8) If that officer does not deduct and pay the tax as required by 
aub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect 
of the tax. 

(8) If, when any payment is made, the tax is, from any cause, not 
deducted, it may, and on the requisition of the Collectorshall, be deduct- 
ed when any salary, annuity, pension, or gratuity, is subsequently paid 
to the person liable to the tax. 
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(4) The power to deduct under thie section shall. be withoot pre*- 
jodioe to any other mode of recovery. 

9> (1) The tax to which a person receiving- any salary, anouitj, 

Mode of payment in «« O'* 

of servants and pensioners any other public body or association not being 

Private ^ authority or company, or from a private' 
employer, is liable under Part I., shall be pay- 
able by him at the time when any portion of the salary, annuity, pen- 
sion, or gratuity, is paid to him. 

(2) The Collector may, subject to such conditions as may be pres* 
cribed, enter into an arrangement with any company, or any such body 
or association as aforesaid, or any private employer, with respect to the 
recovery on behalf of the Government by the company, body, associa- 
tion, or employer of the tax to which any person receiving any salary, 
annuity, pension, or gratuity from the company, body, association, or 
employer, is liable under Part I. 

10. The principal officer of every local authority, and of every 
Annual return by prin- and 'of every other public body or 

cipai officer of company or association not being a local antboj*iiy or ooiu- 
asaociation. pany, shall prepare, and, on or before the 

fifteenth day of April in each year, deliver or canse to be delivered to 
the Collector in the prescribed form, a return in writing showing — 

(o) the name of every person who is receiving at the date of the 
return any salary, annuity, or pension, or has received, during the year 
ending on that date, any gratuity, from the authority, company, body, 
association, as the case may be, and the address of every such person, 
BO far as it is known ; and 

(6) the amount of the salary, annuity, pension, or gratuity so recei- 
ved by each snch person, and the time at which the same becomes pay- 
able or, in the case of a gratnity, was paid. 

B. — Profits of Companies. 


11. The principal officer in British India of every company shall 
Annnal statement of prepare, and, on or before the fifteenth day of 
nett proRts. April in each year, deliver or canse to be deli- 

vered to the Collector, a statement in writing signed by him or ihe nett 
profits made in British India by the company during the year ending 
on the day on which the company’s acoounts have been last made np, 
or, if the company's accounts have not been made np within the year 
ending on the thirty-first day of March in the year immediately preoed* 
ing that for which the assessment is to be made, then of the nett pro- 
fits so made dnring the year ending on the said thirty-first day of 
March. 
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12< (1) If (be Collector baa reaaon to believe that a atatement de« 

Power to reqaire officer. “ incorrect or incom- 

of oompaDies to prodooo plete^ he may cause to be served on the prinoi* 
aooonnts. ofiScer of the company a notice requiring 

him, on or before a date to be therein mentioned, either to attend at 
the Collector’s office and produce, or to cause to be there produced, for 
the inspection of the Collector^ such of the accounts of the company as 
refer to the year to which the statement relates, and as are in his pos* 
session or power. 

(2) On the day specified in the notice, or as soon afterwards as may 
be, the Collector shall, by an order in writing, determine the amount 
at which the company shall be assessed under Part IL, and the time 
when the amount shall be paid, and, subject to the provisions of this 
' Act, that amount shall be payable accordingly. 

C. — Interest on Securities. 

13* (1) The tax payable under Fart 111. in respect of the interest 
Mode of payment of tax securities mentioned in that Part 

on interest on securities. shall, at the time when and place where any of 
the interest ia paid, be deducted therefrom by the person empowered 
to pay the interest, and be paid by that person within the prescribed 
time to the credit of the Government of India or as the Governor-Ge* 
neral in Council directs. 

(2) If that person does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect 
of the tax. 

D.— Other Sources or Income. 

Ordinary Mode of Assesment and Collection . 

14. The Collector shall, from time to time, determine what per- 
OoUeotor to determine 8^°® chargeable under Part IV., and the 
persons chargeable. amount at which every person so chargeable 

shall be assessed. 


15. (1) The asBessment shall be made upon the income accruing to 
Mode of making assess- person during the year ending on the day 
ment. OD which his accounts have been last made up, 

or, if his aooonnts have not been made up within the year ending on the 
thirty-first day of March in the year immediately preceding that for 
which the assessment is to be made, then upon the income accrning to 
him daring the year ending on the said thirty-first day of Maroh. 

(2) In the case of a person for the first time becoming chargeable 
under Part IV. within the year for whioh the assessment is to be made^ 
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or within the year next before that year, the aBsesetnent aliall be made 
aooording to an average of hia iooome for anoh period as the Golleotor^ 
having regard to the cironinstaucea^ direota. 


16* (1) The Colleotor shall in each year prepare a list of the persona 
List of iooomeB nnder oLargeable nnder Part IV. whose annoal in* 
two thoaiand rupees. oome does not, in bis opinion, amount to two 
tbonsand rnpeea. 

(2) The list shall be in the prescribed language, or languages, and 
shall state in respect of every aach person the following particulars, 
namely 

(a) his name, and the source or sources of the income in respect of 
which he is chargeable ; 

(b) the year or portion of the year for which the tax is to be paid ; 

(c) the place or places, district or districts, where the income ao* 
ernes ; 

(d) the amount to be paid ; and 

{e) the place where, and the person to whom, the amount is to be 
paid. 

(3) The list shall be filed in the office of the Colleotor, with a notifi- 
cation prefixed thereto, requiring every person mentioned in the list to 
pay, within sixty days from a date specified in the notification, the 
amount stated in the list as payable by him, or to apply to the Colleo- 
tor, within thirty days from that date, to have the assessment reduced 
or cancelled. 

(4) The list so filed shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the Collector thinks 
fit, with the notification prefixed thereto, shall be further published in 
such manner as the Local Government may consider to be best adopt- 
ed for giving information to all persons concerned. 

(6) The list to be prepared in each year may be the list of the pre- 
vious year with such amendments as the Collector finds to be neces- 
sary. 

17. In the case of a person chargeable under Fart IV. whose an- 
. nual income is, in the Collector's opinion, two 
ortwThonwmd thousand rap... op npward8,tfae Colleotor shall 
rapeM and npwaida oaase a notice to be served on him, stating the 

particulars (a) to (e) both inolnsive, mentioned in seotion 16, snb-seotioa 
(2), and requiring him to pay, within sixty days from a date speoified 
in the notice, the amonnt stated therein as payable by him, or to apply 
to the Collector, within thirty days from that date, to have the aaaeu- 
ment reduced or cancelled. 
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Ooveromeot may make rales — 

(a) aotliorisiog or ditectiog «k €olIebtor in specified cases, or classis 
of baaes, to inolade io a lisit nnder section 16 any person who is liable 
to be serred with a notice ander section 17 instead of or in addition io 
serving him with such a notice, and to serve a notice under section 1 7 
on any person liable to be included in a list under section 16 instead of 
or in addition to inclnding him in snch a list ; 

{h) anthorising the Collector in any specified town or place to cause 
a general notice to be published, inviting every person chargeable under 
Fart IV to deliver or cause to be delivered to the Golleotor, within b 
time specified in the notice, a retarn, in a prescribed form, or published 
with the notice, of his income daring the year ending on the day on 
which his accounts have been last made np, or, if bis acoonnts have not 
been made np within the year ending on the thirty-first day of March 
in the year immediately preceding that for which the assessment is to 
be made, then of his income daring the year ending on the said thirty- 
first day of March ; 

(c) authorising the Collector in any presidency-town to cause a 
special notice to be served on any person ohaigeable nnder Part IV., 
inviting him to deliver or canse to be delivered to the Collector, within 
a time specified in the notice, a return, in a prescribed form accompany- 
ing the notice, of his income computed in the manner described in clause 

(b) of this snb-section. 

(2) A return delivered nnder roles made under clause (b) orclanse 

(c) of snb-seotion (1) must state tbe period during which the income has 
actually accrued ; and there must be added at the foot thereof a declar- 
ation that the income shown in the retarn is truly estimated on all the 
SonroeS therein mentioned, that it has actually accrued whitbin the 
period therein stated, and that tbe person making the return has no 
other sonrce of income. 

(8) When a Collector authorised in that behalf by rules made nnder 
danse (5) or danse (c) of sab-section (1) has caused a notice to be pub- 
lisbed or served under those rales, he Shall not include any person to 
whom tbs notice applies in any list made under section 16, or serve a 
Mtiee on him nnder section 17, until the time specified in the notice 
published or served under those rules has expired. 

(4) Buies made under this section shall be published in the official 
OasStte. 

Time and pjaoe of pay 
meet; 


19. Every amount specified as payable 
in a list or notice prepared or served under 
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aeetioB 16 or seciion 17 shall be paid within the time, oi hbfr plaee> 
and to the person, mentioned in the list or notion. 

Turves, Agents^ Managers, and IneapacitcUed Persons. 

20. A person being the trnstee, guardian, cnrator, or committee 

Trustee., guardians, and married woman subject to the 

committees of inoapacitat- law of England^ lunatic, or idiot, and having 
ed persons to be charged. oontrpl of the property of the infaoti 

married woman, lonatic, or idiot, whether the infant, married woman, 
Innatic, or idot resides in British India or not, shall, if the infant, marri- 
ed woman, lunatic, or idiot, is chargeable under Part IV., be chargeable 
under that Part in like manner and to the same amonnt as the infant 
would be chargeable if he were of fall age, or the married woman if abe 
were sole, or the lunatic oridiot if he were capable of acting for himself* 

21. Any person not resident in British India, whether a subject 

„ i i. u of Her Majesty or not, beingin receipt, through 

Non-residents to be ... . v j -d i. 

charged in names o£ their an agent, ot any income chargeable under Jr art 

agents. shall be chargeable under that Part iu 

the name of the agent in the like manner and to the like amonnt as he 

would be chargeable if he were resident in British India and in direct 

receipt of that income. 

22* Receivers or managers appointed by any Court in India, the 
Courts of Wards, the Administrators-Qeneral 
Receijers mana^M, j Bengal, Madras, and Bombay, and the offi- 
trators-Qeneral and Official cial Trustees, shall be chargeable under xrart 
Trastees. jy., in respect of all income oflScielly in their 

possession or under their control which is liable to assessment under 
that Fart. 

, . 00 When a trustee, guardian, curator, 

Power to retain duties wii uou ^ » 

charged on trustees, Ac, committee, or agent, IS, as snob, assessed under 
Part IV., 

or when a receiver or manager appointed as aforesaid, a Court of 
Wards’ an Administrator-General, or an Official Trustee, is assessed 
nuder that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, outof the 
money coming to his or its possession as trnstee, g^^an, curatar, 
committee, or agent, or as receiver, manager. Court of Wards, Admi- 
nistrator-General, or Official Trustee, retain so much aa is sufficient to 
pay the amount of the assessmeot. 

Occupying Ownerss 

24 (1) Where a bnildicg ieoconpied by its owner, it eball b. 

deemed a sonroe of inopmo within tbrnBoai^j 
oJwiS of thia Aet, andf if linWe to b« aiawad andor 
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ibia Act, shall be assessed at five^sixths of the gross asDiial rent at 
which it may reasonably be expected to let, and, in the case of a 
dwelliog-honse, may be expected to'let onfurnished. 

(2) ^^Owner/’ as need in this section with reference to a bmlding]^ 
means the person who would be entitled to receive the rent of the build- 
ing if the building were let r to a tenant. 


CHAPTSB IV. 

Bbvision or Assessment. 

25- (1) Any person objecting to the amount at which he is assess-" 

Petition to Oolleotor denying his liability to be assessed, un- 

egainst ass eiiment under der Part IV., may apply by petition to the 
Part IV. Collector to have the assessment rednced or 

cancelled. 

(2) The petition shall ordinarily be presented within the period 
specified in the notification prefixed to the list filed under section 16* 
or in the notice serred under section 17 as the case may be. But the 
Collector may receive a petition after the expiration of that period if he is 
satisfied that toe objector had sufBcient cause for not presenting it with 
in that period. 

(3) The petition shall, as nearly as oirocm stances admit, be in the 
form contained in the third sohednle to this Act, and the statements 
contained in the petition shall be verified by the petitioner or some 
other competent person in the manner required by law for the veri- 
fication of plaints. 

26* The Collector shall fix a day and placv^ for the hearing of the 
Hearing of petition. Petition, and on the day and at the place so fix- 

1 ed, or on the day and at the place, if any, to 

which he has adjourned the hearing, shall hear the petition, and pass 
such order thereon as he thinks fit. 

27* Subject to the control of the Local Government, the Commis. 
Petition to Oommiieioner sioner of the Division, on the petition of any 
for revision. person deeming himself aggrieved by an order 

under section 12, sub-section (2), or section 26, shall, if the amonnt of 
the assessment to which the petition relates is two hundred and fifty 
rupees or upwards, and may io bis discretion, if the amonnt of the 
assessment is less than two hundred and fifty rupees, call for the re- 
cord of the case, and pass such order thereon aa he thinks fit. 

28. The Collector or Commissioner may, for the purpose of en- 
Power to aammon wit- abliug him to determiue bow the petitioner or 
nesses, Ao. the company which he represents shonld be 

asaeesed, summon and enforce the attendance of witnesses and oompell 
them to give evidenoei and compel the production of doouments, by 
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th« same meanSi and, as far as possible^ in the same manner, as is pro- 
vided in the case of a Civil Conrfc by the Code of Civil Prooednre : 

Provided that the Collector or Commissioner shall not call for any 
evidence except at the instance of the petitioner or in order to ascertain 
the correctness of facts alleged by him. 

CHAPTSB V. 

Bboovery Of. Arrears or Tax. 

29* The tax chargeable under this Act shall be payable at the 
time appointed in that behalf in or under this 
Act, or, if a time is not so appointed, then on 
the first day of June in each year. 

30. (1) In any case of default under this Act, the Collector, in his 
Mode and time of reco- discretion, may recover a sum not exceeding 
doable the amount of the tax either as if it were 
an arrear of land-revenue or by any process enforceable for the reco- 
very of an arrear of any municipal tax or local rate imposed under any 
enactment for the time being iu force in any part of the territories ad- 
ministered by the Local Government to which he is subordinate, or 
may pass an order that a snm not exceeding double that amount shall 
be recovered from the defaulter : 

Provided that, where a person has presented a petition under sec- 
tion 25, such sum shall cot be recoverable from him nuless, within 
thirty days from the passing of the order on the petition, he fails to 
pay the amount, if any, required by that order. 

(2) The Local Governnaenb may direct by what authority any 
powers or duties incident under any such enactment as aforesaid to the 
enforcement of any process for the recovery of a municipal tax or local 
rate shall be exercised or performed when that process in employed 
under sub-section (1) for the recovery of the tax chargeable under 
this Act. 

(3) An order passed by the (Collector under sub-section (1) shall 
have the force of a decree of a Civil Court in a suit in which the Govern- 
ment is the plaintiff and the defaulter is the defendant ; and the order 
may be enforced in manner provided by the Code of Civil Procedure 
for the enforcement of decrees for money ; and the procedure under 
the said Code in respect of the following matters, namely, — 

(а) sales in ezecntion of decrees, 

(б) arrest in execntion of decrees for money, 

(c) execution of decrees by imprisonment, 

(d) claims to attached property, and 

(e) execntion of decrees out of the jurisdiction of the Courts b7 
which they were passed, 

II iSl 
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shall apply to every execation issued for levying the snm mentioned 
in the order ; save that all the powers and duties conferred andfim* 
posed by the said Code upon the Conrt shall be exercised and dischar* 
ged by the Collector, by whom the order has been made or to whom m 
copy thereof has been sent for execation according to the provisions 
of the said Code, sections 228 and 224. 

(4) The Local Government may direct, with respect to any specified 
area, that the tax chargeable under this Act shall be recovered therein 
with, and as an addition to, any municipal tax or local rate by the same 
person and in the same manner as the municipal tax or local rate is re- 
covered. 

(5) No proceedings for the recovery of any sum payable under this 
Act shall be commeaced after the expiration of three months from the 
last day of the year in respect of which the snm is payable. 


CHAPTBB VI. 

Supplemental Peo visions. 

Composition. 

31* (1) a company or person desires to compound for the tax 
Agreements for com poBi- assessable under Part II. or Fart IV. as the 
case may be, the Collector may, subject to such 
rules as may be prescribed in this behalf, agree with the company or 
person for a composition for the tax on such terms and for such period 
as he thinks fit. 

(2) The agreement shall provide for the pa; meat, in each year of 
the period comprised in the agreement, of the amount of the composi- 
tion ; and that amount shall be recoverable in the same manner and by 
the same means as any other assessment made under Fart II. or Part 
IV as the case mUy be. 

Receipts. 

32* When any money is paid under this Act to the Collector, or 
Beoeipts and their con- « recovered thereunder by him, ho shall give 
tents. a receipt for the same, specifying-— 

(a) the date of the payment or recovery of the money ; 

(h) the amount paid or recovered ; 

(c) the person who was liable to the tax, and the source or sources 
of income in respect of which the tax was payable ; 

(d) the year or part of the year for which the tax was payable ; 

(e) the place or places, district or districts, where the income ac- 
crues ; and 

(/) such other particulars, if any, as may be prescribed.^ 
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Amendnunt of AuettmetU. 

,33* If a company or person assesBed nnder Park II. or Part IV. 

. ... ceases to carry on the trade or bosiness in res* 

Amendment of asflesBmeiit. a. i. ^ x j 

pect whereof the asseBsment was madoj or if 

any anoh person dies or becomes insolvent before the end of the year 
for which the assessment was made» or if any sooh company or person 
isv from any other specific canse, deprived of or loses the income on 
which the assessment was made, then the company or person, or its or 
his representative in interest, may apply to the Collector during or with- 
in three months after the end of the year, and the Collector, on proof 
to his satisfaction of any snch canse as aforesaid, shall amend the assess- 
ment as the case may reqnire, and refund such sam, if any, as has been 
overpaid. 

Penalties^ 


Fail are to make pay-* 

meats or deliver returos 34* (1) If a person fails-— 

or statements. 

(a) to deduct and pay any tax as required by section 8, sub-section 
(1), or section 13, sub-section (1), or 

(£) to deliver or oauae to be delivered to the Collector in due time 
the return or statement mentioned in section 10 or section 11, or 

(c) to prodace, or cause to be produced, on or before the date men- 
tioned in a notice under section 12, such accounts as are referred to in 
the notice, 

he shall, on conviction before a Magistrate, be punishable with fine 
which may extend to ten rupees for every day during which the default 
ccatinnes. 

(2) The Commissioner of the Division may remit wholly or in part 
any fine imposed under this section. 

35* A person makes a statement in a declaration mentioned in 
Fake statement in de- section 18, sub-sectioQ (2), which is false, and 
claration. which he either knows or believes to be false, 

or does not believe to be true, he shall be deemed to have committed 
the offence described in section 177 of the Indian Penal Code. 

3g« A person shall not be proceeded against for an offence nnder 
Prosecution to be at in- section 34 or section 35, except at the instance 
stance of Collector. of the Collector. 


37. Any proceeding under^section 12 or Chapter lY. ot this Act 
j •AA i. shall be deemed to be a '‘judicial proceeding’^ 

Sections 193 and 228 of . •* ^ j ^ 

Penal Code to apply to pro- Within the meaning of sections 193 and 228 of 
ceediDRs. (,he Indian Penal Code. 


Power to make Rules* 

38. (1) The Governor-General in Council 
Power to make rules. make rules consistent with this Act for 
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ascertaining and determining income liable to assessment, for prevent^' 
ing the disolosare of particnlars contained in docnments delivered or 
produced with respect to assessments under Part IV., and generall'^ for 
carrying out the purposes of this Act, and may delegate to a Local 
Government the power to make such rules so far as regards the terri- 
tories subject to that Government. 

(2) In making a rule foi* preventing the disclosure of any particu- 
lars referred to in sub section (1), the Governor- General in Council 
may direct that a public servant committing a breach of the rule shall 
be deemed to have committed an offence under section 166 of the Indian 
Penal Code. 

(3j But a person committing any such offence shall not be liable to 
be prosecuted therefor without the previous sanction of the Local 
Government. 

(43 Rules made under this section shall be published in the official 
Gazette. 

Miscellaneous. 


Bar of Buita in Ciril Convt 


39* No suit shall lie in any Civil Court 
to set aside or modify any assessment made 
under this Act. 


40< All or any of the powers and duties conferred and imposed 
Exorcise of powers of bj this Act on a Collector or on a Commis- 
Collector and Gommia- sioner of Division may be exercised and per- 
formed by such other officer or person as the 
Local Government appoints in this behalf. 

41. An officer or person exercising all or any of the powers of a 
Obligatioa to futDish io- Collector under this Act may, by notice, require 
formation respecting lod- any person to furnish a list, in the prescribed 
gers and employees. form, containing, to the best of his belief, — 

(а) the name of every inmate or lodger resident in any house used 
by him as a dwelling-house or let by him in lodgings ; 

(б) the name of every other person receiving salary or emolu- 
ments amounting to forty-one rupees ten annas and eight pies per men- 
sem, or five hundred rupees per annum, or upwards, employed in bis 
service, whether resident in any such house as aforesaid or not ; and 

(c) the place of residence of such of those persons as are not resi- 
dent in any such house, and of any inmate or lodger in any such house 
who has a place of residence elsewhere at which he is liable under this 
Act to be assessed, and who desires to be assessed at that place. 


Trasbeea and agents to far- m An officer Of person exercising all 

nuh information aa to belli- . , i. -j i 

fioianea and principal?. 01 ' any of the powers aforesaid may, by notice, 
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require any person whom he has reason to believe to be a trustee, 
gnardian, curator, oommittee, or agent., to deliver or canse to be deli- 
vered a statement of the names of the persons for or of whom he is 
trastee, guardian, curator, committee, or agent. 

43. An ofiSoer or person exercising all or any of the said powers 
Trasteeci, to farouh may, by notice, requires trastee, guardian, 
information as to income. curator, committee, or agent, or a receiver or 
manager appointed by any Court iu India, or a Court of Wards, Ad- 
ministrator-General, or Official Trastee, to famish such returns of in- 
come liable to assessment under Part IV. as may be prescribed. 

44» An officer or person exercising all or any of the said powers 


Obligration to furnish 
other information. 


may, at the instance of any person respecting 
whose assessment or the amount thereof any 


doubt exists, require any person to famish such information aa he 


deems to be necessary for the purpose of ascertaining facts relevant 


to the assessment or its amount. 


45* A person required to furnish any information under section 

Seoiions 176 and 177 ot Beotion 42, Section 48, or section 44, shall 
Pen^ Code to apply to re- be legally bound to furnish the same in such 
quisitions for information, nrjanner and within such time as may be speci- 
fied in the requisition for the informatioo. 


4$. (1) A notice under this Act may be served on the person 

„ . . . therein named either by a prepaid letter ad- 

Service of notices. . i ., -i ^ 

dressed to the person and registered under 

Part III. of the Indian Post Office Act, 1866, or by the delivery or ten- 
der to him of a copy of the notice. 

(2) If a notice is served by registered letter, it shall be presumed 
to have been served at the time when the letter would be delivered in 
the ordinary coarse of post, and proof that the letter was properly ad- 
dressed and put into the post shall be sufficient to raise the presumption 
that the notice was duly served at that time. 

(3) If the notice is to be served otherwise than by registered letter, 
the service shall, whenever it may be practicable, be on the person 
named in the notice, or, in the case of a firm, on some member thereof, 
or, in the case of a Hindu undivided family, on the manager of the 
joint estate of the family. 

(4) But when the person, member, or manager, cannot be found, 
the service may be made on any adult male member of bis family re- 
siding with him ; and if no such adnlt male member can be found, the 
serving officer shall fix the copy of the ootice on the outerdoor of the 
house in which the person, firm, or family therein named, ordinarily re- 
sides or carries on business. 
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47- (1) When a company or firm fame seTeral^pIacee of bnsioees 
Power to declare prinoi. territories subject to different Local QoTern- 
pal place of bueineu or ments, the Governor- General in Gonnoil jaay 
*^^*“®** declare which of those places shall, for the pur- 

poses of this Act, be deemed to be the principal place of business* 

(2) When a company or firm has several places of business in the 
territories subject to a single Local Government, that Government may 
declare which of them shall, for the purposes of this Act, be deemed to 
be the priooipal place of business* 

(8) When a person has several places, of residence in territories 
subject to different Local Governments, the Governor-General in 
Oonnoil may declare which of those places shall, for the purposes of this 
Act, be deemed to be his residence* 

(4) When a person has several places of residence in the territories 
subject to a single Local Government, that Government may declare 
which of those places shall, for the puposes of this Act, be deemed to be 
his residence* 

(5) The powers given by this section may be delegated to, and exer- 
oised by such officers as the Governor-General in Council or the Local 
Government, as the case may be, appoints in this behalf. 


48* Where a person is in respect of any period liable to the tax 
Baying in faronr of pay. ^ot, he shall not, in respect of^at 


era of paodhari and oapi* 
tatioa taxes. 


period, be assessed to the pandbari-tax levied 
in the Central Provinces under Act XIV of 
1867, or to the capitation-tax, or the land-rat^ in lien thereof, levied 
in Lower* Bnrma under the Burma Land and Revenue Act, 1876. 

49« Every person deducting, retaining, or paying any tax in pnr- 
snance of this Act or of any arrangement under 
section 9, sub-section (2), in respect of income 
belonging to another person, is hereby iodemuified for the deduction, 
retention, or payment thereof* 

Powers ezeroisabie from 50* All powers conferred by, or confer- 

time to time. table undeff this Act may be exercised from 

time to time as occasion requires. 


Indemnity. 


• See Aot XX. of 1886, sec. 4. 
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THE FIBST SCHEDULE- 

Enactmbnts Kbpbaled. 


{See Section 8.) 

Acts op the Govebnob-Ghnbbal in Council. 


Number and year. 

Short title. j 

Extent of repeal. 

Act No. II of 1878. 

The NortlMm India License 

So mnoh as has not 


Act, 1878. 

been repealed. 

Act No. VI of 1880. 

The Indian License Acts Am- 

The whole. 


endment Act, 1880. 



Acts of the Govbrnob-of Fobt St. Geobqk in Council. 


Number and year. 

Short title. 

Extent of repeal. 

AotNo. Ill of 1878 

j 

The Madras License Act, 1878, 

So much as has not 
been repealed. 

Act No. Ill of 1880. 

An Act to amend Madras Act 

The whole. 

III of 1878 as amended by 
Act VI of 1880. 




Act of the Govbenoe of Bombat in Council. 


Number and year. 

Short title. 

Extent of repeal. 

1 

1 

AotNo. Ill of 1878. 

The Bombay License Act, 1878. 

So mncb as has not 
been repealed. 


Act 0* THE lilBDTBNiHT-GoVEENOB OP BeNOAL IN ConNOlI- 


Number and year. 

Short title. ! 

Extent of repeal. 

Act No. 11 of 1880. 

The Bengal License Act, 1880. 

The whole. 




m2 arcous^TAx a<7t. 

THE SEGOHD SCHEDULE. 

Souncss OY Income and Rates of tax. 
(See section 4,) 


PART I. 

Salaries and Pensions. 

1. Any. salary, anDnlij, pension," 
or grataity paid in British India to 
or on behalf of any person residing 
in British India or serving on board 
a ship plying to or from British 
Indian ports, whether on account 
of himself or another person. 

2. Any salary, annuity, pension, 
or gratuity paid by the Govern- 
ment, or by a local authority esta- 
blished in the exercise of the powers 
of the Governor-General in Council 
in that behalf, to or on behalf of a 
British subject within the domini- 
ons of a Prince or State in India in 
alliance with Her Majesty. 

PART II. 

Profits of Companies. 

f Five pies in the rupee on the 
whole of the nett profits made in 
British India by the Gompaoy during 
the year ending on the day on which 
the Company’s accounts have been 
last made up, or, if the company’s 
accounts have not been made up 

Profits of a company ^ within the year ending on the thirty- 

first day of March in the year imme- 
diately preceding that for which the 
assessment is to be made, then on 
the whole of the nett profits so made 
during the year ending on the said 
^thirty-first day of March. 


(a) If the income amounts to Bs. 
2,000 per annum or Rupees 166-10-8 
per mensem, or upwards — five pies 
MU the rupee. 

(h) If the income is le 
2,000 per annum or 14 
mensem — four pies in the rupee. 


Second Column. 
Bate of Tax. 


First Column. 
Source of Income. 
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SECOND SCHEDULE — {continuedn) 


First Column, 

i 

Second Column. 

Source of Income. 

Bate of Tax. 


PART III. 

IKTEBBST on SECORITlEa. 


Interests becoming duo on or' 
after the first day of April 1886 
jmd payable in British India, on — 

; '> (a) promissory notes, debentures, 
Awk, or other securities of the Gov- 
j/ernment of India (including secu- 
rities of the Government of India 
y^hereon interest is payable out of 
British India by draft on any place 
‘■'j^^^ritish India), or 
I (Jb) bonds or debentures charged 
ly the Imperial Parliament on the 
svenues of India, or 
^ (c) debentures or other securi- 

ties for money issued by or on be- 
half of a local authority or com* 
pany. J 


Five pies in the rupee on snob in- 
terest, unless the owner of the secu- 
rity produces a certificate signed by 
the Clollector that his annual income 
from all sources is less than Bs 500, 
in which case no deduction shall be 
made from the interest, or unless he 
produces a like certificate that bis in- 
come from all sources is less than Be. 
2,000, in which case the rate shall be 
four pies in the rupee. 


PART IV. 

Other Sources of Income, 


FiBST Column. 


Source of In- 
come. 


Any source of 
income not in- 
cluded in Part 
L, Part II., or 
Part ni. of this 
Bohednle. 


Second Column. 


Bates of Tax^ 


(a) If the annual income is assessed at — 

not less than Bs. 500 but less than Bs. 750, ibe tax shall be Bs. 

If >» 760 ,1 ff 1,000 „ „ 

,) )} 1,000 „ ,, 1,250 ,, ,, 

,1 jf 1,250 I, ,, 1,500 ,, ,, 

,, „ 1,500 f, ,f 1,760 „ ,, 

,f »; l,7oO ,, >» 2,000 ,, ,, 

(h) If the annual income is assessed at Bs. 2,000 or upwai^t 
five pies in the rupee on the income. 


11 132 
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THE THIBD SCHEDULE. 

Fobh of Pbtitiob. 

{See Be^on 25,) 

To THE COLLIGTOB OF 

The day of 18 

The petition of A. B. of 

Srbwbth as follows-- 

1. — Under Act No. II of 1886, jour petitioner has been assessed in 

the sum of rupees for the year commencing the first day of 

AprU 18 

2. — Yonr petitioner’s income and profits accruing and arising froxn [here 

specifiy petitioner^ trade or other source or sources of income or profits^ and the 
place or places at tohich such income or profits accrue or qrise'] for the yeav* 
ending the day of last were 

rnpees [as will appear from the documents of which a list is presented her 
with*]. 

3. -— Snoh income and profits actually aocrned and arose dnring a period 

of months and days [here state the exact numher of months 

and days in which the income and profits accrued and arose.] 

4. — Daring the said year yonr petitioner had no other income or profits. 
Tour petitioner therefore prays that he may be assessed accordingly 

[or that he may be declared not to be chargeable under the said Act]. 

(Signed] A. B. 

Form of Verification, 

Jf A, the petitioner named in the above petition, do declare that 
wbat is stated therein is true to the best of my information and belief. 

(Signed) A. B. 


* The words are to be inserted if the petitioner relies on doonments. The list, is 
the petitioner so wishes, may be presented in sealed envelope. 
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PROPERTY IN LAND. 


PERMANENT ASSESSMENT. 


BE&ULATION XXV. OF 1802. 

Passed ok the 13th July 1802. 

^ Regulation for declaring the proprietary Right of Lande to be ueeUi 
in individual persone, and for defining the Rights of such 
persons, under a permanent assessment of the Land 
Revenue in the British Territories subject to the 
Presidency of Fort Su George. 

Whereas it is known to the zemindars, merassydars, ryots, and 
cnltiTators of land in the territories snbject to the Government of Fort 
St. George, that, from the earliest until the present period of time, the 
pablio assessment of the land^revenue has never been fixed ; bat that, 
according to the practice of Asiatic Governments, the assessment of the 
land-revenue has fluctnated without any fixed principles for the deter- 
mination of the amount, and without any security to the zemindars or 
other persons for the continuance of a moderate land-tax ; that, on the 
contrary, frequent inquiries have been instituted by the ruling Poweri 
whether Hindoo or Mahomedan, for the purpose of augmenting the as- 
sessment of the land-revenue ; that it has been customary to regnlata 
such augmentations by the inquiries and opinions of the local officers 
appointed by the ruling Power for the time being : and that in the 
attainment of an increased revenue on such fonndations, it has been 
nsoal for the Government to deprive the zemindars, and to appoint 
persons on its own behalf to the management of the zemindaries, there- 
by reserving to the ruling Power the implied right, and the actual ex- 
ercise of the proprietary possession of all lands whatever ; and whereas 
it is obvious to the said zemindars, merassydars, ryots, and cultivators 
of land that such a mode of administration must be injurious to the per- 
manent prosperity of the country by obstructing the progress of agri- 
crilture population and wealth, and destructive of the comfort of indi- 
vidual persons by diminishing the security of personal freedom and o! 
private property ; wherefore, the British Government, impressed wtth 
a deep sense of the injuries arising to the State and to its snbjepts from 
IheopNsration of such principles, has resolved to remove from its admiaio. 
ti^iion so fruitful a source of uncertainty and disquietude, to grant to 
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semiodarB and other landholders^ their heirs and, sncoessors, a perma* 
neot property in their land in all time to come, and to fix for ever a 
moderate assessment of publio revenae on snoh lands^ the amount :t 
which shall never be liable to be increased under any circumstanbes* 


‘ Notes. 

This Begalation is declared to apply to the whole of the Madras Pro* 
sidenoy except the Scheduled Districts. — Act No. XV of 1874. 

There is nothing in the Begalation relating to the permanent settle- 
ment showing an intention to affect rights of property in existence at the 
period of the Begalation being passed.— 3 M. H. C. B., 153. 

On the death of the holder of an unsettled Polliem, his eldest widow 
claimed to snooeed. The Oolleotor, as Agent to the Court of Wards, took 
possession and contend^ that the Gbvernment had the right to nomhiate^^ ' 
a suooessor as each Poligar took only a life estate. The Oivil Judge was oHhe 
opinion that he had no jurisdiction to try the suit as the Government hsye^i* 
absolnte power to nominate a successor on each lapse in an unsettled Polliei ^ 
BeZd that this was not so. The Polliem in question, although not heldundej 
a Sanad, is an ancestral hereditary estate which had devolved througn^^q 
several generations in the ordinary course of legal succession, and the grant 
of a Sanad under this Begalation is not indispensable, except for the pur- 
pose of making the assessment permanent.— Eeeenue Register^ p, 199 of 1871. 

2« In conformity to these principles, an assessment shall he psed 
on all lands liable to pay reoenue to the Gov- 
ernment ; and in oonseqnenoe of snoh assess- 
ment, the proprietary right of the soil shall be- 
come vested in the zemindars or other proprie. 
tors of land, and iu their heirs and lawful sue- 
cessors for ever. 


, An sisestnent to be fix- 
ed oa all lands liable to 
the payment of reTeooe, 
and the proprietary right 
in the aoil to be rested iu 
the lemindars and their 
lawful heirs. 


3< Where the conditions of the permanent assessment of the re- 
venue may have been adjusted, a sunnud i- 
mUheut-istimrar, or deed of permanent pro- 
perty, shall be granted on the part of the 
British Government to all persons being, or 
constituted to be, zemindars or proprietors of 
land<^ and each zemindar or proprietor of land 
shall execute and deliver to the Collector of 
the distriot, a correspondent cabooleaL The said 
shall contain the oouditious and articles of 


Dssds of permanent pro- 
perty specifying the copdi- 
tioDB of tenure to be grant- 
sd to all proprietoraof land 
who aro to execute correa- 
pendent oabooleata, and in 
oasts of disputed aasees- 
ment, judgment to be 
grounded on the oonditiona 
Bo specified. 

sunnuds and cabooleats 


tenure by which the lauds shall be held. lo all oases of disputed assess- 
ment, reference shall be had to the snnnnds and cabooleats, and judg- 
ment shall be given by the Courts of Judicature in conformity to the 
oonditiona under which the agreement may have been formed in each 
particular case. 

Notes. 

. Regulation XXV of 1802, sec*. 3, imposes restrioiions on alienations 
only to secure the interests of the public revenue, and under it the 



im 


J PBEMANENT ASSESSMENT. 

Bwo. 

adar has no power to disturb grants otherwise valid made by his. pte* 
semMsor, or titles to inams acquired by prescription. An inam, ezistin|^ 
dw^or grant made in 1811, became in 1863 the subject of arrangemeDt bet* 
unfPen the zemindar, who had succeeded the grantor in the zemindari and the 
adars. This resulted in what was either a confirmation of the original 
ji^ant on terms more favourable to the zemindar, or a new grant of an estate 
respects, save as to the rent, similar to the previously existing estate^ 
which was a tenancy in prepetuity. Toasnitbrong)it by certain mortgagees 
against the inamdars, to enforce mortgage rights existing since 1842, the 
defence was made that possession taken of the inam lands by the Collector 
in 1845 had determined the original inam rights therein, as well as the lien 
of the mortgagees. The present zemindar, son and successor of the grantor 
of 1863, now claiming that he had determined the tenancy by a notice to 
^ /fuit :-^Heldf that the above did hot operate as an estoppel as between the 
t^luntiff and the inamdars, the zemindar not having been a party to the 
:^i4it, but was only an admission, and not conclusive : — HsZd, also, that the 
/ '*^noy was not determinable by such notice. — 1. L. B., 9 Madr. 30?'. 
y 80 Grant by Sunnud-i-tfilkent Istimrar is conclusive and the Court can- 
} m investigate a- claim against such sunnud. — 1 S. D. 20. 




4. 


Articles of revenue 
which the Qovernmeot re- 
eerves to itself the right 
of abolishing or oontinu- 
ing. The land-tax to be 
permanently fixed exclu- 
eive of these articles. 


The Government having reserved to itself the entire exercise 
of its discretion in oootinuing or abolishing, 
temporarily or permanently, the articles of re* 
venue included, according to the custom and 
practice of the country, under the several heads 
of salt and 8altpetre*-*of the sayar, or duties by 
sea or land-*-of the Abkari, or tax on the sale 
-of spirituous liquors and intoxicating drags — of the excise on articles 
of consumption — of all taxes personal and professional, as well as those 
derived from markets, fairs, or bazaars— of lakbiraj lauds (or lands ex* 
empt from the payment of public revenue), and of all other lands pay* 
ing only favourable quit-rente— the permanent assessment of the lands 
tax shall be made exclusively of the said articles now recited. 

Notes. 

The right of collecting the muhtarafa or trade-tax from Artisans in his 
zemindari has not been delegated by Government to the zemindar of Carvait* 
nager and cannot be legally exercised by bis assignees. Quesre : Whether it 
was competent for Government to delegate the collection of the Mnbtarafa 
to zemindars for their own nse. — I. L. B., 9 Madr. 14. 


Inams situated in zemindary eatates not included in the assets on which 
the permanent Peisbonsh was fixed and the reversionary claims to which arw 
reserved to Government under this section, will be dispMed of on tiio sama 
principles as have been laid down for the treatment of similar Inams in tho 
Government Talnqs. — See Cir. Ord. No. 118, para 23. 

Besumed or relinquished Inams in zemindaries may be made over U> 
the zemindar with his consent and with an addition to the Peishoush or 
qnit^ront of two-thirds of the full assessment,— See Cir. Ord, No. 131, paxa 1. 

A Zemindar claimed a right to collect '*Boooadayam payable hr 
Palapullaidy t. e., painters of cloth and Chetties of Gomangalam h§H 
the tax ^'was one of those exclusively of which, it was declared in Beg. XXV. 
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of '1802( 8Mi 4| thot the ponnsnsnt UMnnteiit shoold be niedA As it wik 
tdk **wluoh in oonformity with the establiahed and nniTetul principles) 
the peraiMiexit settlement was to be exolnded from asBessment, the Goui 
cdald not recogniae any right in the Zemindar to levy it.”— 1 S. D. 189. 

5e The Government having charged itself generally witir^the. 
The expense of the pdioe “"ntenanoe and support of snob establish- V 
eetabllshiBent to be borne ^ments as may be requisite in the several pro- 

cities, and towns, for the better keeping 
fore epproprittt^ to this of the polioey no lands shall be consideredi as 
purpose to be resam^. heretofore, to be holden on the condition of 
performing police duties, unless the same shall be specially provided 
for in the snnnnd-i-milkeut-istimrar ; and all lands or rnssooins here- i 
tofore appointed to the support of the police establishments shall be ' 
disposed of in each manner as the Government may think fit. , ' ‘ 

Notes. 

By section 31, Beg. II of 1803, Collectors should collect the assessment 
that may be ordered to be levied for the payment of the department of Police. . 
ThBfoUounngM the rules for the disposed of Police Inams. — Grants by former, 
Governments in remuneration for services wholly or partially discontinued 
in the Revenue and Police departments are of two classes. First, those which 
being no longer required after the introduotiou of British rule have since 
betou commuted into personal allowance in laud or money. Secondly, Inams 
•till eootinned on condition of performing certain services which are 
either seldom rendered, or cannot be made available for any useful public 
purpose.. 

Treaiment of those of first loams granted in lien of lands and 

privileges resumed and offices entirely disoontinned, such as the Deshmnk, 
Deshpandi and other offices will be ideated as subsistence grants. If here* 
dito^, they will he disposed of according to paragraph 5 ot Cir. Order 118 } 
bni il limited for life, -they will be treated aooox Jingly. 

ZVieoifiiieiit of those of second class. — loams enjoyed for services in the 
Revenue or Police Departments, which are seldom rendered, or which it ia 
desirable to discontinue, will he confirmed to the holders as freeholds, subject 
to the payment of a quit-rent not exceeding the highest rate provided for 
personal Inams; This quit-rent will be charged in commutation both of the 
■ervioe disoontinned and of the reversionary interest possessed by Govern- 
ment in the Inam. The rate and mode of commatation will be determined 
on a oonsideration of the nature of the service and the oironmstanoes attend- 
ing it in each district. — See Cir. Ord. No. 118, paras, 18, 19 & 20. 

6s The land-holders shall regularly pay in all Beasons, in the 
The anioant; of assaie- cnrrent coin of their respective provinces, the 
ment io be regularly paid, amonnt of the permanent assetsment fixed on 

No reminloii of rerenao their lands ; the remission of revenne which 
px^ei^^^la^d-boldeM occasionally been granted according to the 
aiisiraMle for the oonxe- oustom of the conntry on account of drought, 
uesMosof failure. inundation, or other calamity of the season, 

sbaH cease 'Und never be revived ; and* where landholders may fail to 
dii6har||^ ihbir pehnniary engagements, their property shall beanirlfer- 
nblgfor the' coUihqneUoe of such failure. 




Where laoh failara may oooar, the pereooal property of Jand- 
ir perioDRi property the first iostaDoei be attaehid, 

ioitMoe****^*^ “ and ultimately their lands shall be liable'to be 

sold and transferred from them for everi if 
necessaryi for the payment of the public revenue. 

8. Proprietors of land shall be at free liberty to transfer, without 
Proprietors of land to the previoQs consent of the Government, or of 
^ at liberty to transfer authority, to whomever they may 

le whole or a part of think proper, by sale, gift, or otherwise, their 
aeir aemindaries. proprietary right in the whole, or in any part 

f their zemindaries ; such transfers of land shall be valid, and shall be 
espeoted by the Courts of Jndicature and by the officers of Govern- 
Q6ut ; provided they shall not be repugnant to the Mahomedan or to 
Fi* * • the Hindoo laws, or to the regulations of the 

i jbh transfer is to be British Government. But unless snoh sale, 
gift or transfer eball have been regularly re- 
g'istered at the office of the Collector, and unless the public asseasment 
shall have been previously determined and fixed on snch separated 
portions of land by the Collector, snob sale, gift, or transfer ahall be of 
DO legal force or effect, nor shall such transaction exempt a zemindar 
from the payment of any port of the public land-tax assessed on the 
entire aemindari previously to snob transfer, but the whole zemindary 
ahall continue to be answerable for the total land tax, in the same 
manner as if no such transaction had occurred. 

( XTotof. 

This Begulation strictly restrains the alienation of proprietary rights 
except in manner therein provided, and invalidates a disposal or transfer 
such rights as against the Government and the heire and suooessors of 
- iie proprietor making the disposal or transfer.-! M. H. 0. R., 141. 

" Where a Zemindar granted part of his Zemindary absolutely and died 
and the grantee was then dispossessed by a pnrobaser from his successor, 
;* was brid that as the conditions specified in this section bad not brnn ob- 
■? ?ved by the former Zemindar, the grant was voidable on the deternjmatioji 
( bis interest, and that consequently the dispossession was legal.-l M. H. 
C B 148. 

No aotion will lie against a vendor alone to compel him to praonre the 
by the Revenue authorities to the name o£ the vendee of the regu> 
tration of the property gold,— 3 M. H. C, E., 134. 

Where a Zemindar alienated a portion of the Zemin^ry the tema 
of this Regnlation were not comply with, it wm held that the 
WM^valid against the grandson of the Zemindar but t^taeurtl^the 
would be barred after 12 years from the alienation.— 8 M. H. 0. 

R 5 

’ Proorietors are at liberty to transfer and snb-divide and the OoHe^rs 
.M l»md in aooordanoe with the provisions of this Elation to regis^ 
sMh^fers and sub-assess.snch portions, provided they are not tepngiu»t 
- ii. Hindi, or Mahomedan law or any existing law.— 3 M. H. ^ 
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A parmaneni lease of a village in a Mnttah bj ibe Mnttab&r is not 
Invalidated by this section, altbongb the lease baa not been registered.— 
4M. H. C. B., 896. (1 M. H. 0. B., 143 overruled.) 

A perpetual or permanent lease at a low fixed rent made by a Zeinind^r 
who obtained the Zemindari by self-acquisition, is binding upon bis sno- 
oessors, although the instrument was not registered under this section. It 
would probably be otherwise if the Zemindari was ancestral property.— 
4M. eC C. B.,463. 

The right to assign or sublet is as well-established an incident of ten- 
ancy at a rent for a determinate period when the contract of letting is sileij^ 
on the subject, as it is of an estate for life or of inheritance, and there i 
nothing in the nature of the conditions attached to a zemindari estate wbic^ 
renders an assignment of a lease of such estate an exception to the genera 
mle.— 5 M. H. C. B., 227. 

Mootah, not being an ancient Zemindary, is divisible. 1853, Sad*r 
Bep., 217. A Mootah purchased by a Zemindar is divisible. 1858, Sa^' 
Eep.,74. . 

Vanithums, part of an ancient Zemindary which had been forfeited \ 
rebellion, were subsequently conferred by Government on the Zemindar\ 
Mainachy for good conduct. Eeld that the property was impartible. — 185S 
Sadr. Beports, 74. 

A Zemi jdary granted by Government to a party and continued to hi 
eldest son, but without any Snnnud-i*Milkeut Istimrar, is not divisible. 
Where a Zemindary is not divisible, the net produce is also not divisible. 
—1 S. D., 141. 

A village severed by the Gimmjssioners appointed to fix the permanent 
assessment from a Zemindary and granted to the mother and widow of a 
former Zemindar for life, reverts to the Zemindary notwithstanding that 
the Sunnud-i-Milkeut was absolute in its terms. — 2 S. D.,80. 

Alienations of parts of their estates by Zemindars must be strictlj 
within Beg. XXV of 1802 or they will be inoperative.— 1856, Sadr. 
ports, 173. 

A Zemindar may grant part of the estate in teerva mocassa tenure. 
Beg. XXV* of 1802 was intended to defeat improper alienations to the 
nrejudioe of the rights of Government or the successor to the estate. It 
follows that such alienations are voidable only on the determination of the 
interest of the person who makes them.— 1 S. D., 284. 

Alienation of a portion of a Zemindary held under Istimrar Sunoud by 
a Zemindar to his illegitin^ate son to the extent of 29 out of 2,033 villages, 
annual income of 2,971 rupees out of four lacs a year, was upheld. — 1849, 
Sadr. Beports, 102. 


9* Where a part of a zemindary may be sold for the liquidation 
of arrear of the public assessment, or for the 
eesMiy to^'^f arDis^ed^in satisfaction of a decree of a Court of J udicatnre, 
temingapaxtof aiemm- or where part of a zemindary maybe trana- 
a. aapara a ei. otherwise, the zemindar 


Prineipal on which tha 
aneaBmant on the part to 
ba aaparatad ia to be re- 
gulaM. 


or land*holder shall furnish to the Collector 
true and correct accoants of the entire zemind- 
ai 7 ,and of the portion of the zemindary about 
to be separated, for a period of time not less 



tten the Ibree years preoediag aaob sale or transfer, id order ibat 
due proportioulof ihepnbiio revenne may be fised thereon. Ibe afiseiiB* 
ment to be fixed in this case ou the separated lands shall always bear 
the same proportion to the actual value of the separated portion as the 
total permanent jumma on the semindary bears to the actual vahte 
of the whole aemindary. 

10.— [BepeaW by Madras Act IL of 1869,] 

11« The aemindara or landholders shall support the regnlar and 
Eegnlar nomber of car- ®®lJabli8hed number of ouruums in the several 
name CO be kept up to be villages of their respective zemindaries. The 
ap^uced by the lemin curnums shall be appointod from time to time 

B.mov«.bl. only by* bj «emindara, and ahall obey all legal 
seotenoe of the Ooart. orders issued by them ; but the curnums shall 
How to be proceeded be liable to be removed from their oflSoes, 
againsc in casee of com- except by the sentence of a Court of Judioa- 
^**^“*‘ tare. Where a zemindar, or his underfarmers,* 

tenants, or ryots, may have cause of complaint against a onrnum for 
breach of his dnty, snob zemindar shall be free to institute a suit in the 
Adawlut of the tillah for the purpose of bringing such curoum to trial 
and paniahment ; but where a zemindar may deprive aenrnum of bis 

Hod. tob. obMrr«l in previouB regular prooew. 

appointing a sacoesBor to the Zemindar shall be liable to make such 
'** eatisfaotioD for tbe injury as the Adairiut ot 
the zillab may decree. Where a curnum may 
be dismissed from his office by the sentence of a Coart of Judioatnre, 
the zemindar shall in the first instance select u successor from tbe 
family of tbe last inoambent, provided any member of that family be 
fonnd capable of performing the duty of ournum ; but where no mem* 
ber of the family may be capable of discharging tbe duty of onrnnm, in 
that case the zemindar shall exercise his discretion in the appointment 
of a proper person. Tbe name of the person appointed to succeed to 
the offioe of curoum ahall be reported to the Collector of the zillab 
by the zemindar. 

Note, 

A suit by a zemindar for the dismissal of zomindari karnam cannot 
be entertained by a District Mnnsif, Tbe Subordinate Court, and the 
District Gonrt where there is no Subordinate Court, is the tribunal thatbiMi 
taken the place of.the Court of Adawlut of 1802.— I. L. B., 12 Madr, 188. 

12» It shall not be competent to proprietors of land to appro- 
Ko part of an eitate priate any part of a lauded estate permanently 
eaaeeaedto religioue or oberitable, or to »y 
its portion of ibe pnblio Other purposes by which it may be intended ' 
to.exempt sneh lands from bearing fheiy por« 
tion ol the public tax ; nor shall it be competent to a proprietor of 

II 
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land to resnme landSi or to fix a now aaseatmaiit ' on lands which may 
Neithar can itnda allofc- ^ allotted (at the time when dnoh proprietor 
*^**5S* ^ may become possessed of the estate in whion 

wittoift^maeDt lands are sitoated) to religions or to charita- 

ernneot. ble purposes noder the denominations of 

Devasthan or Devadajami of Brahmadajam or Agraharami of Yan* 
mia Jeevadan or Mnddnd Mash, or Peerani Fnckeran, or an j other 
description of exempted lands described under the general term of 
lakbiraj, unless the consent of the Government shall have been previ-* 
onsly obtained for that purpose. 

Note. 

The purchaser at a revenue sale is prima/acie entitled to claim the 
faisal.rate of rent.-— I. L. B., 13 Madr. 479. 

13. Where the consent of the Governments may have been ob^ 


Where oonieni is oh- 
iained the aueasment on 
enoh lands to be paid as 
fixed by the OoUeotor. 


tained to a particular appropriation of the 
lands above desoribedi the proprietor of the 
estate in which such lands are situated shall 
pay such assessment of revenue as may be 


fixed on the said lands by the Collector of the aillah. 


14. Zemindars or landholders shall enter into engagements with 
Zemindars to snter into their ryots for a rent| either in money or in 

r°5Sf to *”*nt ^utUhs' or within a reasonable period of 

rawiesandto giro receipts time grant to each ryot a patta or oowle, defin** 
for rants. log the amount to be paid by him^ and explain- 

ing every condition of the engagement. An the w 1 aemindars or land* 
holders shall grant regular receipts to the ryots for dilobargeB in money 
or in kind made by the ryots on acooont of the zemindars. Where a 
■ ' # • zemindar after the expiration of a reasonable 

giro raeh' p^t^s ro- period of time from the execution of his kabnly- 

S*tho Oonrc! ^ ^ neglect or refuse to comply with the 

^ demand of his nnder-farmers or ryots for the 

pattas or receipts above mentioned, snob zemindar shall be liable to 
be sned in the Adalat of the zilla, and shall pay snob damages as may be 
decreed by the Adalat to the complainant. 

Hote. 

If prior to the introduction of the permanent assessment, no payment 
was exaoM by Government, none can he exacted by a ^Zemindar.*-! S. 
D.,70. 

15. Zemindars shall aid and assist the officers of Government in 
Zemindmto ..drt th. apprehending and eeonring offender* of nil 

in keeping the desoriptione, and they shall inquire and give 
*’***’ notice to the Magistrates of robbers or other 

distnrhers of the pnblio peace who may be foond, or who ‘may seek 
refnge in their Zemindaries. 
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MALGUZARI LANDS. 


Preamble. 


BEOTJLATIOK XXVI, OF 1802. 

Passed on the 18 th July 1802. 

A Regulation for governing the Sale and Sub-division of Malguzari 
Lands in the British territory subject to the presidency of 
Fort St. Qeorge. 

Whbbbas it is neceBsary that the property of landed estates, be-^ 
iog malgasari, or paying revenae to Govern- 
ment^ sbonld in the event of default be liable 
to sale for the purpose of making good the public revenue assessed on 
such lands ; and whereas it is expedient that public means should be 
established for the purpose of ascertaining the public revenue on such 
lands, as well as for prescribing rules for the transfer of all lands; 
Wherefore the followin|| rules have been passed for that purpose : — 

2. The Collectors of zillahs shall keep public registers^ according 
CoUecfcoralfco keep peb- ^ ^^be forms prescribed by the Board of Reve- 
nue, for the purpose of registering the landed 
property paying revenue to Government with- 
in their respective aillahs, and shall enter all 
transfers of land from one proprietor to 
another, which said registers shall be open at all times to the inspec- 
tion of persons concerned in seeing them. 

Notes. 

This Regulation applies to the whole of the Madras Presidency except 
the Scheduled Districts.— Act XV of 1874. 

Revenue Register does not, of itself, suffice to afford proof or disproof 
of title to property. — 1854, Sadr. Rep., 14. 

Transfers of land made by individual persons, without being 


lio regiiteni of Unda pay- 
ing rerenae to Govern- 
ment and all tranafera of 
lands from one proprietor 
to another. 


/ ^registered transfers 
« ^and not valid in the 
Courts. 

And the proprietor of the 
entire estate responsible 
for the revenue thereon. 


so registered in the registers of the Collec- 
tors, shall not be valid in the Courts of Adauh 
lut s and such transfers of land being unregis- 
tered, shall not exempt the persona in whose 
names the entire estates are registered from 
paying the revenue due to Government from 
such lands 





RIGHTS OF CULTIVATORS. 

BEaULATION IV. OF 1828. 

Passkd os tbs 12t& Jult 


A Segulalion declaring the true intmt and meaning of Begvlalime 
XJrV, JTXF/Ji' and XXX of 1802^ so far as they relate to the 
righleof the actual cultioatorB of the soil, 

DotiBTS having oocnrred regarding the meaning and oonetrnction 
FManble. Regnlationa enacted for insnting the 

prompt realisation of the rente dne and pay- 
able by the aotnal onitivatore of the soil, either to the offioere of Gov* 
ernment on the pnblio «cooant, or to semindars or others entitled to 
receive the same by inheritance or pnrohase, or in virtue of special 
f^ranta issued by the ruling anthority on terms, of a permanent or tern- 
porary settlement of the land revenne; it has become necessary for 
Government to declare, that in passing those Regnlationa it had no 
intention of authorizing any infringement or limitation of any establish* 
ed rights of any class of its snbjecta whatsoever, such rights being 
properly determinable by jndicial investigation only. The Hononrable 
the Governor in Connoil has therefore been pleased to pass the follow- 
ing Regulation. 

2* It his hereby declared that the provisions of Regulations XXV, 
BmlationsXXV, ZXTIII XXVllI and XXX of 1802, were not meant 

limit, infringe or d^troy, the actual 
rights of laodbolders or rights of aoj doBcriptioD of land-holders or 
tenants. tenants ; but merely to point ont in what 

manner tenants might be proceeded against, in the event of their not 
paying the rents justly due from them, leaving them to recover their 
rights, if infringed, with full oosts and damages, in the established 
Courts of Jnstioe. 


SEPARATE ASSESSMENT. 


Ms ACT NO. I. OF 1876c 

Passed on tbi Sbd Maboh 1876. 

An Act to make better provtstonsfor tkeaeparaie assessment of alienated portions 
of permanently settled estates* 

Whibeab it is desirable to make better provisions for the separate 
assessment to land -revenne of portions of per-* 
manently settled estates alienated by sale or 
otherwise ; it is hereby enacted as follows 


Preamble. 





SEPiKATS ASSESSHEKT. 


1. The alienor or alteneo of any portion of o parmaaoatly wiikd 
Appiioation r<ir ngiMiy estate, or tiio representative oflany snoh elippor ’ 
^ Mparate aaMwment. or alienee, nwy apply to the ColleotM' ihe 
distriot in which sneh portion is sitnate for its registration in the naiMi 
of the alienee and for its separate anessment in respect of land>revea«e. 

Collector to loquiro who T**® Collector shall thereupon hold an 

ia the owner of the pro- inquiry as to who is the present owner of the 
property in respeot of which the application is 
made. 

For the pnrposes of such inquiry the Collector shall publisli a 
notice in the local Gazette, in three successive 
ro ore as to inquiry, application baa been made, and 

that nnless oanse ia shown to the contrary within sixty days from the 
date of notice, snoh separate assessment will be made. He shall also 
jcanse notice of the inquiry to be given to any alienor or alienee who has 
not joined in the application. 

If on anoh inquiry itappearaltbat the alienation has taken place 
In what case registry parties to snoh alienation oon- 

and separate assessmeot our in applying for the Separate assessment of 
ahonld be made. portion alienated, and if objection is not 

taken by any person interested in the estate, or being taken is disallowed 
by the Collector, the Collector shall proceed to register the alienated 
portion in the name of the alienee and to apportion the assessment of 
saoh alienated portion in the manner provided in Section 45 of Madras 
Act 11 of 1864, subject to the sanction laid down in Section 46 of that 
Act. 

3. Upon such assessment being declared, there shall be de* 
Proportion of land-re- ducted from the land-revenue payable in rea. 
venae to be dednoted. peot of snob estate an amount equal ^ the sum 
assessed on the portion so separately assessed. 

I 4o Upon such assessment being made, the portion so assessed 
I, Assessed part not lubie “O longer be liable in respect of arrears 

'for arrears of revenne dne of revenue due by the estate of which it form* 

ed a part ; nor shall enob eaUte be liable in 
part assessed. respect of the portion so assessed. 

5. Any person aggrieved by the faot of the separate registration 

. ^ of such portion may sue in a Civil Court for a 

decree declaring that such separate registration 
ought not to be madee 

6* Any person aggrieved by the Collec- 
tor’s refusal to register msy sue in a Civil Court 
for a decree declaring that such separate regis- 
tration ought to be made. ^ 


Persons aggrieved by 
reason of registration may 
aae in Givil Court. 


Parsons aggrieved by 
Colleotor'a refusal to re- 
gister may sue in Civil 
Court. 



i ; 7. Any pwaoo aggrieved lif llwepportiontiieBt ef tbeeaeaenBen* 

• ¥«ri<»..ggibr^ b, >M. “««*" 2 0* Act ii »7 appeal te the 

iKm of MMMmeiit may ap^ Board of BeTe&ae within ninety dayo from the 
pmI to Berfsa* Boird. declaration of snoh aBBeasmeat ai|i^ 

tlie order of the Board of Bevenne ahall be final. 

1 n «ji ®* Governor in 'Connoil may at any 

appeara that there has been ftnnd or 
**** a * 0 ., to ite material error in the apportionment of andt 
■ppor oanen aeparato asBeeament,' oanae the aama to be re 

adjusted. 

Begulation I of 1819 re- 9- Begnlation 1 of 1819 is hereby re* 
peoled. pealed. 


LAND REVENUE. 

ACT NO. ZII. OF 1851. 

Fasbkd om thb 14th Notihbbb 1851. 

An Act for aeeuting the Land Eevenve of Madrai, 

WBBBaas it is expedient that the land'revenne aoorning dne to 

, the East India Company at Madras, within the 

limits of the Town of Madras as defined in Sec- 
tion 18, Begnlation II of 1802 of the Madras Code, should be ascertain- 
ed and collected in as sammary a manner as in ' tber parts of the terri* 
toriea under the Government of the East India Company ; it is enacted 
as follows 

1. All assessable lands not the property of the East India Com- 

A V,. und. B o t P®“y» *® t^*® ®* Madrs' 

■wnwiil to be oatoaaed at as defined in Section 12, Begnlation II of 1 802, 
outomny ttite. of tj,o jfadraa Code, of which the rate of as- 

sessment is not known, or which have not heretofore been assessed, 
shall be assessed at the rates onstomarily charged npon lands of a 
similar description in the neighbourhood, according as they may be 
aitnated respectively within or without the walla of Black Tcwn. 

2. Lakiraj tenures of land in Madras, of which uninterrupted 
LtUnj toads to poa«». poBsessiou has been held under alleged grants, 

tion for 60 yom to bo exempt or partially exempt from aeeeBement 
▼olid end none oIm. aixty yearSy shall be valid ; no other lakiraj 

tenorea of land in Madras shall be deemed validy nnless the same are 
or shall be held under an nnexpired grant from the British Govern- 
ment. 
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9m The Colleotor of Madras shall determiiie the rats of isiass* 
Oollaotorf to aasen lands ^ assessable land under Ssfh 

S^Krenne***^ ^oard tion 1 of this Act, vith reference to the fw 
assessed npon other land of a similar descriptibii 
in the neighbonrhood, aabjeot to an appeal to the Board of Berenss^ 
to be made within six months from the notification by the Collector of 
the assessment fixed by him* The decision of the Board of Beyeniie 
npon such appeal shall be final. 


4. The Collector may order any assessable land, or land already 
Land to be meaenred for assessed, or charged with a rent payable to 
flxiuff assessmeot, Ao. jjast India Company, to be measnred, for 

the pnrpose^of determining the amonnt of assessment to be imposed* 
r, in the case of land already assessed or charged with a rent, for the 
iprrpose of ascertaining whether the actnal dimensions, and the dimen* 
SioDs npon which the amonnt of assessment or rent was calcnlated, 
correspond* V 

5* Whenever, npon the measurement of any land nndei^e pre- 
AMesaineDt to be abated ceding Section, it shall be found that the jimen* 
when in ezoeaa. sions upon which the amount of assessment 

or rent was calculated exceed the actnal dimensions, a proportionate 
abatement shall be made for the ezoe8s« on the demand of the party 
entitled to claim it* 


6« On the other hand, when the actnal dimensions exceed the 
And inorerjied when diuaen«ioM opon which the amoqf^t of assess- 

below the rate chargeable ment or rent was calonlated, the Excess shall be 

for the aotnal dimensiona. Qj^^rged at the same rate as /the rest of the 

land, the possession being left undistarbed. Provided that, when it shall 
appear that the excess has been caused by the surreptitious usnrpatioa 
Appeal to lie to the of ground belonging to another tenure, the act 
Board of Berenne. Collector in assessing it shall not prejn* 

iioe the holder of each other tenure in any effort he may make to raocver 
‘be ground usurped from it* An appeal shall lie to the Board of Be* 
venue against any extra assessment or additional rent charged by the 
Collector for excess by measurement nnder this section, if preferred 
within six months from the date of the Collector’s order* Upon sucli 
ppeal the deoisioo of the Board of Bevenne shall be final* 

7* IBepeaiUd ly Madras Act No. VI of 1867.'] 

8. In the case of payment by any tenant or occupier not bolding 
Tenant may dednot tax immediately under the East India Oompanjf^ 
naid by him from rent. Seizure and sale of his property, he may , 

leduot the amount of the payment or levy from the next payment of 
-ent to his landlord* 





WmnMviBsmm 




; *9. Tfat elaioi o( the S<ui India Company tor land-revflnite or rest 

friuHtj of Com- bu priority over all other dnims opoo Uw 
*M/’* land, or to wliioh property, distraint 

tbe lend may be KeUe. 


' DlitfMi not to be itoy 10* K the Oolleotor’a claim for arrears 
•a tboagb liabOicy be die- of rent is dispated, the proeeas of diatraint 
iMited. sliall 1,0 stayed, hnleaa the amonni 

claimed be lodged with the Collector. 

11. Arreara of rent or reMnne dne to the East India Company 
Sent not leoorerabla are recoverable within six years next after the 

alter six years. same are dne, or next after an acknowledg* 

nent of the same in writing has been given by the person by whom 
the same is payable, or his agennt, and not afterwards. 

12. When a claim to hold land lakiraj, or free of assessment, i 

How olaim to bold land be set np nnder this Act, the Collector 

lakinj abal' be disposed shall inquire into the claim ; taking snob 
/ evidence as the claimant may offer, or the 

pnblio> .eeerds anpplyt and shall report his proceedings in the case for 
the consideration ^ the Board of Sevenne. If the Board of Bevenne 
nre satisfied of the validity of the olaim, they shall make an order ao- 
^dingly and anoh order shall be final. If they are not satisfied of tiie 
. v/ X . . M validity of the olaim, they shall direct the 

" *** , ” Collector to assess the land, leaving the claim- 

ant to contest the Colleotor'’a demand in the Civil Courts, as herein 
providsd. 

18 . Any person obstructing or molerting * je Oolleotor or any of 
nil. X *x. his subordinate officers in the execution of their 

ioft Oirilsotar or his sob* dnty, shall, on conviction before a Magistrate 

of the Town of Madras, be liable to a fine 
not exceeding five' hundred rupees, and, in defanlt of payment, to im- 
prisanment in the oommon gaol for a term not exceeding six months, 
or antil the fine is sower paid. 

14 * The Oolleotor may pnnish any contempt committed in his 

Ponhh««.t.lorooof«pt. « opoa cutoheny or. office, by fine 

19 appMi to not ezoeediDg two handred rnpeesy andi' in 
BOO Board. defanlt of payment, by imprisonment in tfae 

common gaol for a term not ezoeediog one month. From every each 
order of fine or imprisonment, an appeal shall lie to the Board of Be- 
venne, wbqee decision shall be fioal. 

CsUsotor t. bs osdsr 1 ** '”'® Collector shall set in the e^- 
eASiui oi ttsTsaae A.«tho tion of this Act, under the nsoal control of the 
**^'**‘ superior revenne anthorities. 





i. 


18.] 


MND fiSVBKlTB. 


T, 


id Rerentie within 81 G^. 
h Cap. 70. 


The groand-renti payable to the East India Company trom^ 
GroQod-reDfcB.to ba deam- i^ndB in Madras are revenue witbia the aMait* 
ing of the Act of Parliament, 2 1 Geo. 111., Cap. 
70 ; and the Supremo Court of Jodioattire tsta* 
sliahed by Royal. Charter at Madras haa not any civil jariadiction ooa« 
serning the said gronod-ronta, or oonoerning anything ordered ordoi^ 
in the assessment or colleoiiou thereof. 

17* All actions oonoerning any trespass or injnry committed by 
Aaotion fortnep..., .o , revetine oflSoer, acting under oolonr of this 
to be bronght in Ohingle- Act, or concerning any claim in respect of Mtf 
pot Coort within 6 months, goods taken by, Or any monies paid to, any 

revenue officer under this Act, or concerning any claim of rent or re- 
venne on the part of the East India Company and er this Act, shall be 
tried and determined in the Civil Courts established by the East India 
Company^ in the sillah of Chinglepnt, notwithstanding that the bauM 
of action in respect of which such action is brought, arose, or the de« 
fendaut therein reside, within the limits of the town of Madras, anS 
every snoh action shall be brought within six months after the cause of 
action arose, and not afterwards. 

18. The words “ Collector’’ and Board of Bevenne” used in 
this Act, shall be taken to mean any person or 
persons lawfully appointed to exercise the 
powers vested in the Collector and Board of Revenue respectively undei* 
this Act. 


‘^Collector/’ &o., defined. 


M. ACT NO. VI OP 1867. 

Passed on ths 27th Jonb 1867. 


Preamble. 


An Act to amend Act XII of 1851 (An Act for securing the 
Land Revenue of Madras,) 

Whereas, in the Preamble to Act XII of 1851, it is declared to be 
expedient that the land revenne accrning dne 
to the Government of India within the town of 
Madras shonld be ascertained and collected in as summary a manner 
as in other parts of the territories under the said Government, and it is 
enacted in section 9 of the said Act that the claim of the Government 
for land-revenne has priority over all claims upon the land sand where- 
as in other parts of the said territories the land itself is the sepnrity 
for the revenue assessed thereon, and is liable to be sold for the die- 
! charge of arrears, and there is no sufficient reason for exempting lands 
\ sitnated within the town of Madras from the same liability s and where* 
\ as it is expedient to give additional powers to the distraining cffiper 
appointed by the Collector of Madras under Section 7 of the said Act; 
it is hereby enacted as follows • 
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LA»D BBVSKOB. ^ 

The word '^revenne/* ae oaed ia ihis Act, shall mean a^be 
i^eoti qoifc^reQty groond-rent or other cha^j^. 
D6 siloed. xkfQTBi the laod payable to the Qovernoient. 


8* IBepealed by Jet No, XU of 

3. The land and the bnildinga thereon shall be regarded as the 
Security for rerenoe. seonritj of the pnblio revenne. 

4* Whenever any owner, tenant or oooapier of land sabjeot tc 
the payment of revenue to the Government, or 
Ooite^*"to wo^"* whenever nnj person holding snoh land, shall, 
venoe by dietreee and sale upon the written demand of the Collector, Or 
of mofeable property. oflSoer duly empowered to act on the 

Gbilector’a behalf, refuse or neglect to pay any sum with which the land 
is charged as revenne, the Collector shall proceed for the recovery of 
such revenne by distress and sale of the moveable property of the owner 
wherever founds or, in the case of the tenant or ooonpier or holder of 
the land, by distress and sale of any moveable property found upon tuch 
land. If, however, the Collector shall not be 
if arUare^’^no * MwveSblo able to recover the arrears due by distress and 
,bjr distress. of ^he moveable property as aforesaid, it 

shall be lawful for the Colleotor to cause the land and buildings there- 
on to be sold for the arrear which has accrued due thereon, in the man- 
ner hereinafter provided# 

5. Arrears of revenue accruing on land within the town of Madras 
shall bear interest at the rate of six per cent. 


Interest on arrears. 


per annum. 


0. In the seiaure and sale of moveable property for arrears of 
«i.«w «a revenue, the following rules shall be obser- 
tale of moresble property, ved ; — 


iat.->The Collector ehell employ a person, hereinafter called the 
distraining officer, to distrain the property, 
dimwd ta and shall furnish to snoh officer a demand in 
writing. writing, signed by the Oolleotor, or by some 

officer empowered by him in that behalf, specifying the amount of 
the arrear fcr which the distress ahall be iaaued.and the date on which 
Uie arrear fell doe. 

2nd.-- The distraining officer shall prodnee the writing as anthority 
for making the distress, and on the day on 
Copy to dofsnltsr. vfhioh the property shall be distrained, shall 

deliver a copy of such wriUng to the defaulter, endorsing thereon a 
list or inventory of the property distrained, and the name of the place 
where the property may be lodged or kept. 



The writing shall farther set forth that the di^amed |m^ 
Writing to ntato that *>e brought to puWio Sale witbio 

property will ba ioid. Seven days, nuless the amonnt of the arrear, 
Iwith interest and all expenses of the distress, be previonsly discharged. 
4th.— When a defanlter shall be absent, a copy of the writing, 
Serrioe when defaulter ^he endorsement, shall forthwith be fixed 

abaent. or left at his nsnal place of residence. 

7 . When a defanlter, on receiving notice, shall neglect to pay the 

B j L amonnt- dne, or when a defaulter shall have 

ter neglects to pay after absconded or be otherwise not forthcoming, bo 
that the notice cannot be served npon him, the 
distraining officer shall transmit an inventory of the property distrain- 
ed to the Collector. 

8. If a defanlter whose property has been distrained shall, before 
Effect of tender of arrear the day of sale, tender payment of the arrear 

and ezpengea prior to aale. demanded, together with interest and all ex- 
penses attending the distress, the distraining officer shall receive the 
amonnt of the arrear, interest, and expenses, and shall forthwith re- 
lease the property. 

9 . The distress levied shall not be excessive, and the valne of 
Diitreaa proportionate property distrained shall be, as nearly as pos- 

to arrear. sibie, proportionate to the amonot of the arrear. 

10s The distress shall be made after sanrise and before saoseti 
Time for distreas. and not St anjT other time. 


11* The distraining oflSoer shall have power to force open any 
Whet ptaoee distrainer Btable, cow-honse, granary, store-honse, out- 
may open. boose, or other building^ as also to enter any 

dwelling-honse the enter door of which may be open, (excepting the 
apartments in which dwelling-honse appropriated for the venana or re- 
sidence of women, which, by the nsage of the country, ore considered 
private), and to break open the door of any room in each dwelling- 
honae for the purpose of attaching property liable to attaohmont onder 
this Act. 


12. Where a distraining offiosr shall have reason to soppoae that 
the property liable to attaobment nnder this 
” lodged within a dwelling-honse, the 
MDoe of Police. outer door of which may be shot, or within any 


apartments appropriated to women, which, by the nsage of theoonntry, 
are considered private, snch officer shall represent the same to the 
officer in charge of the nearest Police station within the limits of the 
town of Madras ; and on snch representation, the officer in charge of 
the said station shall send a Police Officer to the spot, in the presenoa 
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it irritteo adtfaoritij signed by (heir principal. If ' snob reqnUition b^ 
toot complied with, (heir bids may be rejected. 1 

19. I( shall be oompeten( to (he defanltor or to any person aotfn^^ 
mtderof simrs npto ®“ behalf, or claiming an interest in tbrf^ 
mnwt «D day prerioas to land, (o tender the full amount of the arrearif' 
'***' of revenhe with (he interest thereon, and all^ 

charges which have bee^n inonrred in demanding the arrears, or in at'^ 
(aching the property, or in taking the steps necessary for sale, and there*^ 
upon the sale shall be stayed : provided always, that such tender must 
be made before sunset on (he day previona to that appointed for (h j 
sale ; and all sums so paid by any tenant, or bona Jiie mortgagee, or 
other inonmbranoer, may be recovered in the manner provided in sec* 
(ion. 17. 

SO. 


Purobasar to 


SSeot of oertifloate. 


Lands purchased at a public sale shall be registered in the 
^ name of the actual pdrchasery who shall receive 

^ ‘ a certificate of sale signed and sealed by thf 

Colleotory which shall be conclusive evidence 
of the fact of the purchase in all Courts anc! 
tribunala where it may be material to establish the same ; and no proc 
of the Collector’s seal or signature shall be neccasaryy unless the ai 
tbority before whom it is produced shall have reason to doubt il 
geDuinenesa. 

81« When lands may be purchased at public sale, the Collector 
or* other officer empowered by the Collector 
Froclsmition of sals. behalf, shall publish in the villages ii 

which the land sold may be situated, iu the Collector s Cutoherry and 
in the official Gaiette of the Madras District, the name of the purcha- 
ser and tbo date of purchase, together with a declaration of the lawful 
suooassioo of such purchaser to all the rights and property of the former 
landholder in the said lands. 


Ifj notwithstanding snob pablioation , any lawful purobaser 

HaU resisted and prevented from obtain- 

TSiy o poise on. j^g p^gg^ggj^ j, jg j j 

of oompeteut jnrisdiotioUfOn application and production of certificate of 
sale provided for by section 20, shall cause the proper process to be 
issued for the purpose of putting such purchaser in possession in the 
same manner as if the purchased lands had been decreed to the purcha- 
ser by a decision of the Court. 


88« All contracts entered into by the defaulter with his tsnantsJ 

CoDtrsots with, sndpsy and all payments to him by them, shall be bio/ 

nsnto to dsfanltsr, how j jQ|. the purchaser as they woold havll 

fat binding on the pur- , ® ^ I 

been otudiBg upon the defaulter. | 



IiAKP BfTSNUB. 


24* All lands brongkt to sale on aooonot of arrears of am 
^to be free of all in* shall be 8old free of all ioonmbranoeSy eaoi^J^ 
snob as were bona /(b created before ^e eoni- ; 
into operation of this Act : and if any balance shall remain after 
Aidating the arrears with interest, and the expenses of attaobment^ 
' Pis sal of 8 laa other oosts dne in respect of sooli. 

9^ ^ ° arrearsi it shall be paid over to the defanlter^ 

:*nle88 snob payment be prohibited by the injanotion of a Court of Com*^ 
^etent jnriadiotion. 

V 25. Arrears of rent which on the day of sale may be dne to the 

# » J X 


ww MV* — — — ^ ^ w 

^ from him nnder-tenants shall, in the 

^^*from^hia under- event of the Sale, be recoverable by him after 
-lis on the day of sale {jj ggy process except distraint which 

f to be recovered. might have been used by him for that pnrpoie 

before the said sale* 

\ 26. It shall be lawfnl for the Collector, or other officer empower- 

\ ed by the Collector in that behalf, to sell the 

flSale of land. vrhole or any portion of the land of a defaulter 

.^isoharge of arrears of revenue ; provided always that, so far as may. 
J%racticable, no larger section in the land shall be sold than may be 
‘Ijffioienfc to discharge the arrears, with interest, and expenses of at- 
" ‘’*hpaent and sale* 

* When a defaulter tenders security, it shall be lawful for the 
• '^%y ba postponed Collector or other oflBoer empowered by the 
. 'V o* Moority. Golleotor in that behalf, to accept it and post- 
5tnn» the sale of the defaulter s property upon anoh conditions and until 
y .h time as he may appoint ; in the event of default beinff made in thn 
jerformance of such conditions, the Collector or snob oflBcer may sell 
he property and proceed against the defaulter, or against bis aeonrity, 
}r both. 

28« Persons employed in serving notices or other process nndev 

P,„o«.i..etTer. to be this Act, shall be entitled to batto at wob «^^^ 

said batta. as may from time to time be fixed by the ijonrd 

f Eevenne with the sanction of Government, and published in the 
fficial Gazette of the Madras District. 

29 The batta mentioned in the foregoing section, ae well aa inter- 
r . . re- eat and all costa and charges incurred under 

as arre«?a^ the anthority of this Act, shall be reooveiiible 

romtbe defaulter and bis sureties in the same manner as arrears oi 


avenue. 



UHEfi 


XSleB.30&38.' 


If pro^rty faATioj^ been ittaohed o» dieirained ^ orde 
Ktpento ef e e tt e i • V- be {rat for sale, and the sale beoonntermanc 
Sr?*^o 11 *fani£r^'****^' pWptietOT Shall neterthsless be responOi 
•AMretorendoiao ar- for the expenses incurred in oonsequencQ. 

the attachment or distraint, in the same maf 
ner ae if the iale bad taken place ; and in the event of snoh preprieti^ 
omitting to dtaofaarge the amonnt, it shall be recoverable by the process 
under irhiofa the original demand wonld -have been reooverable. 

31* Nothing contained in this Act shall be held to prevent parties ' 
•BSitS hr pwioM ae. deeming themselves aggrieved by any prooeer 
gvi^Teil bjr prooeedingB inga under this Aot, except as hereinbefor 

““yMttoSon'of aniti provided, from applying to the Civil 0oor> ' 
redress, provided that Civil Courts shall 
take cogniBanee of any suit instituted by such parties for any each caus^ 
of action^ anless, such suit shall be instituted within six months from 
the time at which the oanse of action arose. 

32- Kd bait brought against the Collector by any person deeming 

’ Baito aaaSDtt CoUictor aggrieved by anything done or par 

to Borvivo agaioBb hU buo- 
dQBBolr. 


Or -tp be originally main- 
tainable agaibat him. 

No perBonal liability for 
acts of predeceaBor. 


porting to be done under this Act, shall abajt< 
by reason of the departure of the Collector f r if 
the district ; bat the sait shall be continuir 
against the successor of the Collector in aVi 
respects as though it had been iustit^^^^j 
against himself. A suit may be brought agsi 
the; Collector in bis official papacity on account of anything dc^ 
pnrportiog to have been done under this Act by bis predeoessor, 
ject to the limitation prescribed in the preceding section : provideu 
that . the Collector shall not be personally liable for any cffioial act^^‘ 
his predecessor. 

to be rMd M part of 33. This Act shall be read with and 
taken as part of Act Xll of 1851. 


Act Xll of 1851 . 
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CLAIMSTO WASTE-LANDS. 


ACT No. XXIII. OF 1863. 

Passed on the 10th March 1863. 

An Act to provide for the adjudication of elaimB to Waete^lande. 

Whbbbas it is expedient to make special provision for the speedy 
adjudicHtioD of claims which may be preferred 
to waste-lands proposed to be sold, or other* 
wise dealt with| on account of Government., and of objections taken to 
the sale or other disposition of such lands ; It is enacted as follows « 

1. When any claim shall be preferred to any waste. laud pro* 

Bnqalry claim, to otherwise dealt with oa 

lavifi, ur ubjecdous to its account of Oovernment, or when any objeo* 
tion shall be taken to the sale or other dis* 
position of such land, the Collector of the district in which snch land 
is situate, or other officer performinf^ the duties of a Collector of land* 
revenue in snch district by whatever name his office is designated, 
aball, if the claim or objection be preferred within the period men- 
tioned in the advertisement to be issued for the sale or other disposi- 
tion of snch land, which period shall not be less than three mouths, 
proceed to make an enquiry into the claim or objection, 

2. The Collector or other officer as aforesaid shall call upon the 

.V olaimHiit or objector to produce any evidence 

^ or documents upon which he may rely in proof 

of his claim V on ; and, after considering the same, and making 

any further enq«..,^ that may appear proper, shall dispose of the oate 
by an order ^»r the admission or rejection of the claim or objection, 
and, if the Irtijd is proposed to be sold, for the sale of the aatne subject 
to any condition or reservation which, to such Collector or other officer 
as aforesaid, shall appear to be proper. 

If the land is ordered to be sold snbject to any condition or re- 
servation, snch condition or reservation shall 
NotiSoatlon of con tiotis. notified to intending porobasera at the timo 
of sale. 

3* Fending an enquiry into any claim or objection nnder the 
of lala preceding section, the Collector or other 

pending enquiry, officer as aforesaid shall postpone the Bale or 

other disposition of the land ; 

and, if be shall order that such claim or objection be rejected, be 
mod to Hliow dnimont to shall farther postpone the sale or other 
contest rejeoiion of claim, position of the land, to allow the claimafiUbr 
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objector to contest the order of rej^tion in the manner hereinafter 
provided. 

4. If the Collector or other officer as aforesaid shall consider the 

claim or objection to be establishedi and that 
or other disposition of the land should 
Bbedybat may afterwarda not take place, he shall Stop the sale or other 
be proceeded with. disposition of the land ; 

bat SDoh sale or other disposition of the land may afterwards be 
proceeded with if, on an order issued by the Local Government to try 
the claim or objection, as provided in section .6 of this Aot, the claim- 
ant or objector shall fail to establish the same. 

5. If the Colleoter or other officer as aforesaid shall order that 

^ r.P the claim or objection be rejected, or that the 

copy of order of rejection land be sold sobjeot to any condition or re- 
or tor Bale. servation, or that it be otherwise dealt with, 

he shall cause a copy of snob order to be delivered to the claimant or 
objector ; 

and, if snob claimant or objector shall not within one week from 
the delivery of such copy, or within snob far- 
Order when final. Collector op other officer as 

aforesaid for any special reason to be recorded, shall see fit to grant, 
ffive notice in writing to such Collector or other officer as aforesaid, 
that be intends to contest such order, the order shall be final. 

If the claimant or objector shall, within the time allowed, give such 
notice, the Collector or o her officer as afoi^ * 
Report to Board. ^ immediately make a report to ijw 

Board of Revenue or other superior Revenue- Authority ; and shall for- 
ward with saoh report a copy of his order, stating fully all the circum- 
atanoei of the case, and the evidence adduced in support, or otherwise, 
of the claim or objection ; 

and snob Board or other authority, on the receipt of snoh report, 
and after calling for any further information 
Dsoision of Board. ^hioh it may consider necessary, may confirm, 

modify, or reverse the order of the Collector or other officer as afore- 

*^***If the Board or other authority as aforesaid confirm the order of 
the Collector or other officer as aforesaid, or 
Oertiftoation toOoart. modify such order in such manner aa to leave 
•ny pnrt of snoh order in force odveree to the cUimant or objector, the 
CoHeotor or other officer as aforesaid ehaU certify saoh order to the 
Court oonstitntcd aa hereinafter provided ; 

and snoh Court shall forthwith give notice 
to the claimant or objector ; 


HoUea to claimant. 
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and, if snob claimanfe or objector eball not* institate a salt io anob 
. , Court to establish his olsim or objection, the 
’ order of the Board or other aathprit/ aforesaid 
shall be fioal. 

6* The Local Qovernment may^ within twelve motiths after tlie 

Power to order suit to ®“y oleimant 0* 

try claim admitted by Ool- waate-land^ or the objection of any objector, as 
aforesaid, shall have been admitted nnder this 
Act by the Collector or other officer as aforesaid, direct a suit to bh 
brongbt to try the claim or objection of the claimant or objector, in a 
Court constituted as hereinafter provided* 

7. For the investigation and trial of claims nnder this Act the 
Special Court for trying Local Government shall constitute, in evtiry 
district in whioh there may be any waste-lands 
capable of being sold or otherwise dealt with on aoconutof Government, 
a Court consisting of an uneven number of persons, not less than three, 
of whom the Judge of the district, or the officer presiding in the prin- 
cipal Civil Court of original jurisdiction in the district by whatever 
name his office may be designated, shall be one. 

Any one or more of the members of which such Court shall con- 
sist shall have power to make all such orders 
in the case as may be necessary prior to the 
hearing of the snit : 

Provided that, whenever the Collector or other officer by whom 
' Exoloiion of officer mok- original enquiry was held is the oflBoer pre- 

/iog ordinal enquiry. siding in the principal Civil Court of original 

{jurisdiction in the district, such officer shall not be a member of snob 
jCourt. 

8* Whenever any Court is constituted under this Act, notice 
Notioo of conetitution of thereof ehall be given by written proclamation, 

special Courts. copies of which shall be affixed in the several 

.Courts, and in the offices of the several Collectors and Magistrates of 
be district : . 

and from the date of the issue of snob proclamation no other 
,n CtaimBootoogDiaableia be competent, to entertain anj 

ther Courts. claim or objection belonging to th^ class of 

Uaima or objections for the trial and determination of which such Court 
constituted. 

ird Note. 

fo; Where an Act expressly takes away one ^ritcular remedy whioh 
onld otherwise have been open for enforcing a right of property, or in atgr 

* Certain words referring to limicacion of suitN, which were .repealed by Act XX of 
have beeo omitted. For limitation, see now Act XV of 1877, Schedale II,, Ho. 1. 


Power of members. 
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pariioulair interfarw with proprietary riglita, but does noti In etpreii 
words or by necessary implioatidn^ declare that those Hghts shall oeasOi 
the method of interpretation which ought to be adopted is to give eff«»ot to 
the Aot exactly so far as its words extend^ and no further. There is iipti.inff 
in Act XXIII of 1863 to prevents person who has a good tit le, and hM 
throughout bren in possessioni or who has a good title, and at any time sue* 
oeeds in peaceably getting possession, and is not ousted in a possessory 
suit, or who for any other reason is in the advantageons position of a de» 
fendant, from defending his rights notwithstanding any sale which the Gov* 
trernrnent may have professed to make nnder the Waste Lands Act. 
Qttcsre — Whether the terms of the Act are not suIBciently satisfied, hy^ 
making it apply to waste lands of Government, and hy understanding the 
claims and objections, mentioned in the Act as claims in respect of Onv* 
erument land, and objections with the same limitation.-— 12. Cal. 279. 

9* The Courtx constituted under this Act shall be held at such 
fipsoial Coarts whore place, or places, within the limits of their rc*s« 
pective jurisdioiiuuSjas shall be cuDsidered most 
eouveuieut. 

10. lo every suit instituted under section 5 of this Act the claimant 
Plsiuttff and defendant ot the Waste laud, or objector to the sale or 
itt suit undar eecciou A Other disposition of snch land, shall appi-ar as 
plaiiitifi ; and thn. Collector or oilier officer as aforesaid shall appear as 
defendant on the part of Governmenc. 

^ Either party may appear by pleader or 

ppeaimnet. ^ 

Provided that, if tneb other officer as aforesaid be the presiding 
. officer of the principal Civil Court of origin^ 
jurisdiction in the die. riot, the Local Govern- 
s^ent shall appoint aoisa other officer to appear aa defendant in the casi 
on its behalf. 

Id any anit.orderedto be institnted by the Local Government nude: 
Wah^tiff and d.^frndant aeotion 6 of this Act, the Government, by an 
ia tuiU undereavtiou 0, officer to be appointed for the purnoge, sha' 
appear as pUlnStiS; and the claimant or objector as aforesaid shall appea 
as defendant. 

11, In BUita iimtitnied nnder this Act, except aa hereinafter provii 
ed, the proceedings shall be regale ted, so far : 
they can be, by the Code of Civil Prooednre.^ 

12* The Conrt shall fix a day for the appearance of the parties, at: 

fur the hearing of the suit, of which due noti 
before hssriag. ^ 

and on the day so fixed the parties or their agents shall bring the 
vrituelibs into OonTt, together with any documents on which they m 
intend to rely in support of their respective etatements. 

• SeeAotXIV.crW»8,t©e.A 
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If «iiber party require the essietanoe of tbe Ooorfe to proooi^ ilie 
l^nrioff attendance of atlendanoe of a wirueta on eooh day, lie fhift 
wUuraM. apply to the Cniort in ioffioieot time bt*fore'lili# 

day fixed for tbe bearin;; of the suit; and the Court shall issue a sub* 
^pcuua requiriuj^ snob witness to attend the Court on that day. 

^ It shall be competent to the Court to require the persoual aiteo« 
\ Powctr to rifqaira attend- dance of the claimant of the wsste-Iand« or 
se?^ of *?h*iuiaut. objector, as afor««8aid» on the day fixed for the 

ttMTing, or at any subsequent sta^e of the suit, 
i 13* On the day fixed for tbo hearing of the suit, or as soon aftar 

li Prooedare on hearing. praoticHble, tbe Court shall proceed 

^ to examine the claimant of the waste-laud, or 

jibe objector, or his agent (when his persoual attendance ia not required ), 
ind the witnesses of the parties ; 

and npon snob exainiuatiooi and after inspecting the doonmente . 
)[)f the partiesi and making any further enqniry that may appear iieoes* 
ijiary, ahall proceed to pass anoh order in the case as it may conaidar 
^|ust and proper* 

14* No appeal shall lie from any decision or order passed under 
. j » , this Act, nor ahall any snob decision or order 

be open to revision. 

15* If) on the trial of any salt under this Act, any qnestion of 
^ererence of qneation of law, or of Qssge having the force of law, or the 
y 4o., to HigbOoari,aa coustraotion of a doonment affecting tbe merits 

!xbe case, shall arise, on which tbe Court shall entertain reasonable 
jfoiibts, the Conrt iney, either of its own motioUfOron the application 
\f any of the parties to tbe suit, draw up a statement of the case, and 
^\ibinit it, with its own opinion, for the opioion of tbe High Court of 
loftidioature, or of the highest Civil Court of appeal and revision in the 
rritory in which tbe land is situate : 

Provided that it shall be the doty of every Conrt held under thic 
or 


5© 

3e 


. iVhen referanoe obliga- 

•Ch. 


J) any qi 
or th( 

[l6. T 


Act to make such refercnoe to raofa High Ooorti 
or Conrt of appeal, if, in any rait nnder this 
any question shall arise involving any priooipla of general import* 
the rights of a class. 

Tbe Conrt may prooeed in the ease notwit bstandirig a refer* 
hrt iDity prne..d not- enoe to the High Cunrt, or other highest Civil 
j^UitUndbig rsferance. Court of appeal as aforesaid, and may past an 
)rder contingent npon the opioion of the High Conrt, or other Court at 
aforesaid, on the point referred ; 

bat no final order for the sale or other disposition of tb* land, ift 
question to tbasttit,or for the admiaswB .lfr. 
rejection of noy cfadui or objeotioo whtob nbau - 


bat sot suke flnsl order. 
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ba before the Conrfc in snob eait| sball be passed until the receipt of the 
order of the said High Court, or highest Civil Court of appeal. 

17* The record of cases disposed of bj Courts constitned un^er 
Beoordi of cases where Act shall be deposited amongst the records 

deposited. of the principal Civil Court of original juris- 

diction in the district in which the property in dispute is situate* 

18* No claim to any land| or to ooinpensation or damages in res 

Llinitaticm m to olaims Bold or Otherwise dealt wif 

to land iold or dealt with. on acconnt of Government as waste-land, she, 
be received after the expiration of three years from the date on whici^ 
such land shall have been delivered by the Government to the parcha|'* 
ser, or, otherwise dealt with. \ 

If within three years after any lands have been delivered by tbj 
Froviaion for auoh claims Government to the 'pnrchaser, or otherwis^ 
if preferred within time. dealt with, any claimant or objector shall pre; 
fer a claim to the land so delivered or otherwise dealt with, or an obj 
jeotion to each tale, or to compensation or damages in respect thereof/ 
in the Court constituted under this Act for the district in which thj 
land is situate, and shall show good and sufficient reason for not bavin, 
preferred his claim or objection to the Golleotor or other officer as aforr 
said within the period limited under section 1 of this Act, sneb Con 
shall file the claim or objection, making the claimant or objector plai' 
tiff, and the Collector of the district or other officer as aforesaid (wi|{ 
the like provision as aforesaid if snob other officer be the presidifi^ 7 
officer of the principal Civil Court of original jurisdiction in the 
triot) the defendant in the suit ; 

and the foregoing provisions of this Aot shall be applicable to tb 
trial and determination of the suit. 

The report* of the officer employed to give delivery, or to ta] 
possession, on the part of Government, of the land sold or otherwij; 
dealt with, shall be conclusive evidence as to the date on which B%j 
delivery was made, or possession was taken. v ' ^ 

19* In any case in which the land has been sold, if the Coj| 
If claim Mt.bH.h.d. 

powMcion not to be giT. 0 , Hnt i. established, the Court shall not aw^* 
but oomp.ii.ation. claimant possession of the land in dispi^j, 

hat shall order him to receive from the Government treasury, 
of oompensatioD, a snm equal to the price at which the laud was shra 
in addition to the. costa of suit. 

go* If the land shall have been sold sabjeet to any oondition o, 
moB^lssd sold act abm- reservation, or shall not have been sold, bn 
Intoiy, or bat Other- , sball have been otbefwise dealt with on ao< 

obn*>t oS!tto Government^ and the Conrt bhal 


wiM dealt wi^ 
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be of opinion that the olaim to each land, or the objeolion of an ol^eotor, 
is established^ the Gonrt shall award the claimant or objector to reoeive 
such snm, in respect of. his interest in snob landy as shall be awarded in 
that behalf under the provisions of the Land Acquisition Act. X. of 
1870* 


' and thereupon the Local Qovernment shall proceed under the said 
Act to obtain an award of the value of such interest* 

• Award under two laat 21. An award under any of the provisions 
J^tjona to be iu full aatis- . of the two last preceding sections shall be in 
full satisfaction of the claim of the claimant or 
objector ; and shall bar any future olaim on his part| in respect to the 
land in suit> resting on the same cause of action^ or on a cause of auction 
which existed prior to the date of the sale or other disposition of the 
land on account of Government* 

22« Nothing ais Act shall be held to prevent the Local Go* 
Government not barred vernment from awarding to any claimant of 
r-oji ^.awarding compeufla- waste-land sold on account of Government, on 
■old, though claim be not proot to the satisfaction of the Local Govern* 
preferred in time- ment of the claim of such claimant (notwith- 

Btanding that he may not have preferred his olaim either to the Collector 
other officer aslaforesaid, or to the proper Conrfc oonstituted under this 
Act, within the period prescribed by this Act), snob amount as com- 
pensation for the said land, within the limit as to amonnt mentioned iu 
section 19 of this Act, if the land have been sold not subject to any 
condition or reservation, as tosnch Local Government may seem proper. 


23. If the land have been sold subject to any condition or reser. 

^ vation, or have been otherwise disposed of, on 
oid snbjeot to condition, acoonnt of Government, and any claim to snob 
:‘f claim proved, though land, or objection to the sale or other disposi- 
jot preferre in time. land, shall be proved to the satitf- 

■aotion of the Local Government, although not preferred to the Colleo- 
or or other officer as aforesaid, or to the Court constituted under this 


Act, within the period prescribed by this Act, the Local Government 
nay award to snob claimant or objector such amount as to such Local 
Jovernment may appear to be the value of the interest of such olaim. 
nt or objector in snob land. 

24. Unless the contrary appears from the context, words import* 

Ii.t.rwrtation^l«n8e. .ingular nnmber shall include the 

Nnmber : ploral number, and words importing the ploral 

^uder. nnmber shall include the siogular number ; 

nd words importing the masculine gender shall inolnde femalea. 


; • See Act jC, of 1870, sec* 8 . 
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LAND-A€QUISiTlON. 

ACT No. X. OF 18t0. 

PAStflD ON TR8 Ut APBIL 1870. 


An Ad far tie Acquieition of. Land for Public Purpoeee and for Companiet. 
Whirkab it it «zpedit*tit to couaolidate tbd amend the law f<»r tii 
aeqaitiiioD of land Deeded for public por|K)te 
and tor Gotnpanietif and for detenuiniiifr the 
amoant of oompentaiion to be made on acconnt of auch acqoisiiiuu ; li 
it hereby eutoted at follows 


PABTl 

Pbblihikaet* 


lioeal sstsat. 
ConiiBsnosuiattt. 


Repeal of Acts. 


■ i* This Act may be called The Lane 

Short title. Acquisition Act, 1870 

lioesl esteat. extends to the whole of British India 

And ir shHlI come into force on the firs: 

Commsaosmeat. day of June 1870. 

2. On and from such day Act No. VI of 18^7 (for the aequmtio: 

, . . * of land for public pnrpoui^^ Act N«. ll cl 186 

Repeal of Aota 

XXII of 1863 {to provide for taking land for toorke of public utility t 
he eonetr acted hg private persons or Companies^ and for regulating tin 
construction and use of ’works on land so to ken shall be repeal ^d. 

All references made to any of the said Acts in snbseqaeut Acts 
orders, or contracts shall be read as if made to this Act. 

loterpreUtioa-cUose. 3* 1“ this Act — 

The expression land*’ includes benefits to arise ont of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth : 

The expression ** person interested*’ inolndes all persons claiming 
an interest in oorapensatibo to be made on aoooout uf the acquisition oi 
land under this Act : 

The expression ** Collector” means the Collector of a District, anc 
inolndea a Deputy vommi8f«iouer and any officer speoially appointed b^ 
the Lopal Government to perform the functions of a lh>llector nndei 
tbia Aot t 


The expression Court*’ means, in the Regulation Provinces, ** th: 
Panjab,’^ British Bnrmai and Sindh, a principal Civil Coarc of origioai 
jarisdiotion, 

and in the Non«Fegfnlation Provinces other than the Panjab, 1 
British Burma, and Sindh, the Conrt of a Commissioner of a Division 
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nalesBi when the Local Qovernroent has appointed (as it is bare* 
by empowered to do), either specially for any case, or generally witbin 
any specified local limits, a jndicial officer to perform the fnnotions of 
a Jndge nnder this Act, and then the expression Oonrt’’ means the 
Gonrt of snch officer : 

The expression Company” means a Company registered under 
the Indian Companies Act, 1882« or formed in pnrsnanoe of an Act of 
Parliament or by Royal Charter or Letters Patent : 

And the following persons shall be deemed persons entitled to 
act” as and to the extent hereinafter provided (that is to say)-— 

trustees for other persons beneficially interested shall be deemed 
the persona entitled to act with reference to any snob oase, and that to 
the same extent as the persons beneficially interested conld have acted 
: free from disability : 

a married woman, in cases to which the English Law is applicable, 
inteiVc) deemed the person so entitled to act, and whether of fall age 
^^to the same extent as if she were unmarried and of fall age ; 
.nd 

I the gnardiana of minors and the committees of Innatios or idiots 
siiali be deemed respectively the persons so entitled to act to the same 
extent as the minorsj lunatics, or idiots themselves, if free from dis- 
ability, Gonld have acted. 

isrotes. 

A Judge appointed under sec. 3 of Act X. of 1870 to perform the 
functions of a Judge under the said Act generally within the local limits 
of the ordinary original jurisdiction of the High Court has no power to 
award costs In respect of proceedings under sec. 39, Part IV. of the Act. 
^8 Bl. H. 0. a, 192. 

See 1. L. R., 16 Bom. 525, noted under sec. 15. 

PART II. 

Acquisition. 

Preliminary Investigation. 

4. Whenever it appears to the Local Government that land in 

Pow.r to enter Mid ent^ any locality is likely to be needed for any 
xtj. pnblio pnrpose, a notification to that effect 

shall be published in the local Gazette, and the Oolleotor shalUcaase 
public notice of the snbstanoe of snob notification to be given at con- 
venient places in the said locality. 

Thereupon it shall be lawful for any officer either generally or 
specially authorised by snob Government in this behalf, and for his 
eervants and workmen, 

to enter upon and survey and take levels of any land in snch looa- 
lity : 

to dig or bore into the sub' soil ; 

II 136 
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to do all other acts Deoesaary to aacertaio whether the land is 
adapted for aaoh piarpoae : 

to aet oat the boandariea of the land proposed to be taken and ^jhe 

intended line of the work (if any) proposed to 
Power to mark oat Hoe. , 

to mark such levels, boundaries, and line by placing marks and 
cutting trenches ; 

and, where otherwise the survey oanuot be completed, and the 

^ ^ levels taken and the boundaries and line mark- 

Power to clear land. j . . j j i 2. c 

ed, to cat down and clear away any part of any 

standing crop, fence or jangle : 

Provided that no person shall enter into any building or upon any 
enclosed court or garden attached to a dwelling. 
Previooi notice of entry, (unless with the consent of the occnpiei 

thereof) without previously giving such occupier at least seven dr** ' 
notice in writing of his intention to do so. Law 

5. The officer so aniharized shall, at the time of such entry, 

or tender payment for all necessary damage t? 
Payment for damage. done as aforesaid, and, in case of dispute a** 

to the sufficiency of the amount so paid or tendeied, he shall at once 
refer the dispute to the decision of the GolleCiOr, and snob decision 
shall be final. 

Declaration of Intended Acquisition, 

6. Subject to the provisions of Part VII. of this Act, whenever 

, .. j . it appears to the Local frovernment that any 

Declaration that land is . , , ^ . 1 i. in- 

required for a public pur- partioolar land iB needeu for a public purpose 

pose. or for a Company, a declaration shall be made 

to that effect under the signature of a Secretary to snch Government, 
or of some officer duly authorized to certify its orders : 

Provided that no such declaration shall be made unless the com- 
pensation to be awarded for snob property is to be paid out of public 
revenues, or out of some municipal fund, or by a Company. 

The declaration shall be published in the local official Gazette, and 
shall state the district or other territorial divU 
Donlenta of deolaiation. which the land is situate, the purpose 

{or which it is needed, its approximate area, and, where a plan shall 
have been made of the land, the place where snob plan may be inspec- 
ted. 

The said declaration shall be conolnsive evidence that the land 

DeoUration to be .vi- « needed for a public purpose or for a Com- 
denoa. pany, as the case may be ; and, after making 

snob declaration, the Local Government may acqnire the land in man- 
ner hereinafter appearing. 
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7 . Whenever any land shall have been so declared to be needed 
After declaration, Ool- for a public purpose, or for a Company, the 


lector to take order for 
acqaisitioD. 


Land to be marked out 
and measured. 

IMun. 


Local Government, or some officer autborixed 
by the Local Government in this behalfy shfUl 
direct the Collector to tiike order for the acquisition of the land. 

8. The Collector shall thereupon oanse the land (unless it has 
been already marked out under section 4) to be 
marked out. He shall also cause it to be mea* 
Bured, and (if no plan has been made thereof) 
a plan to be made of the same. 

9. The Collector shall then cause public notice to be given at 
Notice to persona inter, convenient places on or near the land to be 

taken, stating that the Government intends 
to take possession of the land, and that claims to compensation for all 
interests in such land may be made to him. 

iSach notice shall state the particulars of the land so needed, and 

shall require all persons interested in the land 
Contents of notice. , n , 1. l j* xl 

to appear personally or by agent before the 

Collector at a time and place therein mentioned (such time not being 

earlier than fifteen days after the date of publication of the notice), 

and to state the nature of their respective interests in the land and the 

amount and particulars of their claims to compensation for such inter- 


The Collector shall also serve notice to the same effect on the 
occnpier (if any) of such land and on all such 
Notice to occupiers. persons known or believed to be interested 

therein, or to be entitled to act for persons so interested, as reside, or 
have agents anthorized to receive service on their behalf, within the 
revenue district in which the land is situate. 

Id case any person so interested resides elsewhere, and has no such 
agent, the notice shall be sent to him by post. 

Votes. 

The apportionment of the compensatioB under seo» 39 of Act X of 1870 
is intended to be a proceeding distinct from that of settling the amount of 
oompensation under the previous provisions of the Act and any dispute as 
to the apportionment is only decided as between those persons who are 
actually before tho Court. A separate notice therefore of tho apportion* 
ment proceedings is requisite to bind any person by those proceedings, and 
where such a notice has not been served, any party interested, although 
served with notice of the proceedings for settling the amount of the com* 
pensation, cannot be considered a party to the proceedings for apportioningi 
it, and is not barred, by the decision in the latter proceedings, from bring* 
ing a suit under the proviso to sec. 40, to recover a share of the money W9 
apportioned.*— I. L. R., 12 Cal.' 33. 

The word increase of rent to which he may he justly liable” contained 
, m ol. 1, seo. 4, Reg. XI of 1825, were not intended to lay down an inflexible 
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rule applioable to all oaset, and in the absense of any special oirontnatancc 
the rate of rent to be assessed upon an accretion shonld be in proportion bC 
that paid for the parent tenure. Where therefore such accreted land i^ 
tabn up under the Land Acquisition Act, the compensation awarded shoulc 
be divided by giving the landlord the value of the rent payable in respect 
thereof, with 15 per cent, for compulsory sale, and the balance to the tenure 
holder. Oolam AH v. Kali Krishna Tbakur, I. L. B., 7 Cal. 479, commented 
09. Chooramoni Dey e. Howrah Mills Company.— 11 Cal. 696. 

The claimant, Kashinath, owned certain land, measuring 179, 436 
sq[uare feet, situated in the city of Poona. This land was originally devoted 
to agricultural purposes, and contained, also, a number of fruit trees and 
some buildings and was in the form of a square euolosed and sarrounded 
by houses on all aides, except towards the south, on which side it opened 
upon a large nnoconpied area of graden land, also belonging to the claimant. 
Toe second and third claimants were the lessees of Kashinath. The said 
land was taken np by the Collector of Poona oa behalf of the municipality 
of that city for the purposes of erecting a central market. The claimant, 
having declined to receive Bs. 12,880 offered to him as compensation, the 
Collector referred the matter to the District Judge, who after deducting 
21,582 square fee ' from the measurement of the whole land for roads, divided 
the rest, on the principle of frontage and back sites, in the proportion of 
one to three, appraising it at the average rate of eighteen sales enumerated 
in certain sale deeds at ten annas per square foot, and some at less than 
one anna. His award for the land was Bs. 30,674 lor the land alone, Bs. 
2,517 for the materials of buildings, Bs. 400 for trees, and Bs. 700 for sever* 
anoe. The sum total was made subject to Bs. 8,000 awarded to the second 
and third claimants for their nnexpired leases. On appeal by the Collector 
to the High Court 'HaZd, that neither the principle of frontage applied 
by the District Judge nor the proportion of one to three for trontage and 
back sites was applioable to the claimant’s land, which was surrounded on 
all sides by buildings, which shut it out from communication with the town, 
except by opening a passage of ten feet wide. As there was no evidence to 
ahow that there was any particular demand for land for building speculation, 
one and a half anna • per square foot was to he regarded as the adequate 
Tolne of such a large area as 179,436 square feet subject to the lessees' com- 
pensation for their interest. The claimant was not entitled to the award 
of Bs. TOO on account of severance. The decree was accordingly, varied by 
awarding Bs. 19,739-2 as compensation for the property, to which 15 per 
cent, was to be added, as provided by section 42 of the Land Acquisition 
Act K of 1870 : — Held, also, that the claim of the olaimants Nos. 2 and 8 
WM not triable in this suit. It was one exclusively between the co respon- 
dents and properly fell under seo. 39 of the Act. In so far as it was not 
objected to its being tried in appeal, they could be awarded reasonable 
damages, and Bs. 1,^ was ample oompensation to them. — 10 Bom. 585. 

10. The GoUector may also require any such person to deliver to 
i. ^10 a statement oontaining, eo far as may be 

meets as to names and in* praotioablef the name of every other person 
tmsts. possesaing any interest in the land or any part 

thereof as oo-proprietor, sub-proprietor, mortgagee, tenant, or other* 
wise, and of the nature of suoh interest, and of the rents and profits (if 
any) received or receivable on aooonnt thereof for the year next preced- 
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person required to make or delirer a atatemeDi under this 


VMJ^'required to make 
Imp 'ft* to be deemed 
^nad to do ao. 


section or section 9 shall be deemed to lia 
legally bound to do so within the meaning of 
sections 175 and 1 76 of the Indian Penal Code. 

. ^ Enquiry into Value and Olaime* * 

11. On the day so fixed, the Collector shall proceed to enquire 

inquiry into value and »nto the value of the land and to 

mot of oompaneation. determine the amount of compensation whioh|^ 
in his opinion, should be allowed therefor, and . 
11 tender such amount to the persons interested who have attended 
pursuance of the notice. 

For the purpose of such enquiry, the Collector shall hare power to 
ower to summon wit- summon and enforce the attendance of wit- 
nesses and to compel the production of docn- 
nts by the same means and (as far as may be) in the same manner 
is provided in the case of a Civil Conrt nader the Code of Civil Fro* 
nre.* 


12. The Collector may, if no claimant attends pnrsnant to the 

^ . notice, or if, for any other oanse, he thinks fit» 

from time to time, postpone the enquiry to a 
day to be fixed by him. 

13. In determining the amonnt of oompensatioa, the Collector 

attera to be oonaidered Consideration the matters men- 

matters to be neglect' * tioned in section 24, and shall not take into 

consideration any of the matters mentioned 
in section 25. 


Award by Collector. 

14. If the ooilector and the persons interested agree as to the* 
ward in case of agree- amount of compeosation to be allowed, the 
t as to oompensaiiion. Collector shall make an award under bia hand 
for the same. 

Snob award shall be filed in the Collector’s office, and shall be cou- 
irard to be filed .od to olusivo evidence, BS between the Golleotnr and 
vidence. the persons interested, of the valne of the land 

the amount of compensation allowed for the same, 
jl'ote. — See I. L. B., 16 Bom. 525, noted under see. 15. 

15. When the Collector proceed to make 
/:ue"n1.:onf "ootl'- the enquiry an afore..id, whether on the d.y 
nd persons interested originally fixed for the enquiry or on tbe day 
3b agree. which it may have been postponed, 

if no claimant attends, 


• 8ee Act XIY. of 1882, sec. 8. 
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or if the Colleotor eonsidera that further enquiry as to the na 
.of the claim ought to be made by the Court, 

or if any person whom the Collector has reason to think iutc: 
does not attend, 

or ii^. the Collector is unable to agree with the persons interest 
who have attended in pursuance of the notice as to the amount of co^ 
pensatioD to be allowed, 

or if, upon the said enquiry, any question respecting the title ; 
the land, or any rights thereto or interests therein, arise between c' 
among two or, more persons making coufiictiug claims in respect therec 
the Collector shall refer the matter to the determination of ti 
Court in manner hereinafter appearing. 


Kotes. I 

The scope and object of the Land Acquisition Act (X of 1870) is , 
provide a speedy method for deciding the . amount of the compensatu 
payable by the Collector, when such amount is disputed, and the perse 
or persons to whom it is payable. 

Section 15 of the Land Acquisition Act contemplates a reference, whr 
the question of the title to the lands arises between the claimants who a, 
pear in response to the notice issued under sec. 9, and who set up cot 
flioting claims one against another as to the land required, which the Di 
trict Judge as between such persons can determine. 

The Collector has no power to make a reference to the District Jud 
under sec. 15 in cases in which he claims the land in question on behalf 
Government or the Municipality, and denies the title of other olaimar 
and the District Judge has no jurisdiotioii to entertain or determine eu. 
reference.-—!. L. R., 7 Al. 817. 

Where a dispute as to the right of one of 'wo claimants to certa 
compensation awarded under the provisions of this Act has been refers 
to the Civil Court under this section, a second appeal will lie to the Hir 
Court from the judgment passed in an appeal against the decision of t 
Court to which the dispute was referred , — 9 Cal. 838. 

No general rule can be laid down as to the tenure and rights of pe 
sons called Ulkndi Sukhavasis” or ** Payakaries.*’ Where laud is take 
under the Land Acquisition Act, they are clearly entitled to a portion < 
the oompensation granted. In ascertaining the proportionate interest of tl 
Mirasidar and Ulkndi tenant, allowance must be made for the Mii-asidar 
reversionary right, and, when the rights of the parties are calculated o 
the basis of the value of the produce, allowauoe must be made for the e. 
pensps of oultivatioD. — 4/ Madr. 367. 

A lease for ninety-nine years made in 1 794 by the East India Cora pan 
to W ootained a covenant t hat the said Company upon application of tb 
heirs, ezeentors, administrators and assigns ot the said W, would re-grat ; 
and renew the said lease thereby made '*on the terms and conditions above ’ 
mentioned,” Ac. Held that the above covenant was not a covenant for per 
potnal renewal of the lease, but a covenant for a single renewal only. Th'j 
above lease granted to the said W, bis heirs, executors, administrators and 
a8B%ns, Bhandarvada Hill, ** with the houses, buildings, offices, stablingsl 
gai^en and wells, Ao„ Ac., thereon standing, and now in his own ocenpatibr 
or possession.” It was contended that thhi clause, if not on the face of 
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gK^ntiDg the right to remove and sell the soil, was, at all events, ambtga* 
ons, and bad been interpreted by tbesubseqaentoondnotof the parties them- 
i selves, who bad always recognized the right of the holders of the lease io 
r the soil and stones of the land in question. It appeared that in 1864i the hold* 
kAi:s of the lease had permitted the £. Company to enter upon the land, and 
f i remove the earth and stones of the hill for purooses of reclamation'; 

nd that on May 10, 1870, an indentare had been ^eouted to which the 
^deoretary of State, the E. Company, and all persons interested in the lease 
\^were parties, which indentnre recited the above facts, and contained 
>utaral releases by the persons interested in the lease, the B. Company, 
^nd the Secretai y of State in respect of any claims that i;night be made 
I against any of them on account of the excavation of the said hill and the 
^ removal of the earth and stones therefrom. The said indentnre also 
eontained a confirmation, by the Secretary of State, of the lease of 
A schedule to the indentnre described the property comprised in 
please, and specified (inter alia the quarrien situated at Bhandarvada 
Helxi that the words of the lease of 1794 were not ambignons, and 
^g4ve no right to remove the soil and stones, and that the acts of the par- 
ties could not be admitted to aifect the construction of the lease. Quoere. 
— Whether the acis of the pai ties in removing soil, which removal was not 
proved to have taken place earlier than 1863, could be called in aid of the 
interpretation of amhiguons words in the lease of 1794. There was no 
** cont^mporanea expositio ” Even if the words quarries or mines had been 
nsed in the lease of 1794, they would have given no right to work quarries 
or mines other than those open when the tenant came in, which, more- 
over, he might have worked in the absence of such words. To allow the 
opening of new quarries or mines, an express power to that effect must be 
given. Eeld, also, that the Secretary of State was not estopped by the in- 
denture of May 10, 1870, from disputing the claimant's right to remove 
thqsoil and stones. The claimant’s position had not been altered so as to 
ye it inequitable in the Secretary of State now to assert his claims 
nMer the lease. Held, also, that the indentnre of May 10, 1870, did not 
operate as a fresh demise of the promises in their oondidion at the date of 
the indenture. A confirmation does not operate so as to make the estate 
confirmed subject to the incidents which it would have had ^‘'inted in 
the condition at the date of the confirmation. — 7 Bom. 109. 


A Collector having acquired land under the provisions of the Land 
Acquisition Act (X of 1870), and a question having arisen as to the right 
to the compensation — each of two rival claimants claiming exclusive title 
to the whole of the compensation awarded — the Collector referred the 
question to the decision of the District Judge under section 15 of the Act. 
The District Judge having decided the question in favour of one of the 
claimants, the other appealed to the High Court, In appeal, it was con- 
tended that as the provisions of the Land Acquisition Act apply to oases in 
vfhioh there was a dispute as to the apportionment of compensation, and 
r c to cases in which there was no question as to apportionment, and in 
which each of the olaimeuts laid olaim to the entire amount of the com- 
pensation, the order passed by the District Judge was not appealable 
under the provisions of the Act, as there was no question of apportionment 
to be determined. Heldf that looking to the langnage of section 15 of the 
Land Acquisition Aot (X of 1870), which clearly contemplates the refer- 
ence of such a dispute being provided for in the snbsequent part of the 
Aot^yand as there is no other' provision in the Aot made for it, the term 
‘‘aj^^tionment” in Part IV should be given a liberal constrnotion, as 



LAW&^ACQtfrsmoir. tste.it. 

iDolmding the cue where the Ooart hat to decide between rival olainanta 
to the entire compensation. The order of the Distriot Judge was, there* 
lore, appealable. — 16 Bom. 625. 

The Land Acquisition Act provides for two classes of reference to the 
Judge, one to assess compensation under sec. 15 and the other to apportion 
oom^nsation under sec. 38. The power of the Distriot Court is limited to 
the determination of these questions and questions of title incidental 
thereto. There is no power in the Judge or the High Court in appeal to 
decide on any such reference a question arising under sec. 55. Land takeq. 
under the Act is taken discharged of all easements, and the loss of ease-^y 
ments must be taken into account in assessing compensation for injurious^ 
affection. •-'14'Cal. 423. 

Talcing Possssston. 

16. When the Collector has made an award under section 14 
a reference to the Court under section 15,^i 
Power to take posaetBion. may take possession of the land, which 

thereupon vest absolutely in the Government, free from all encum- 
brances. 

Kotee. 

In 1876, K sued M on a bond, dated 25th December, 1869, for Bs. 
5,000, by which certain land in the Distriot of South Tanjore was hypothe- 
cated as security, for the debt, and obtained a decree on the 6th of April, 
1876, for the sale of the lands, which he purchased on the 17th August, 
1876, for Bs. 6,000. K then discovered that part of the land hypothecated, 
situated within the jurisdiction of the Suboidinate Court at Kumbakonam, 
had been acquired by a Bailway Company under the Land Acquisition Act 
in 1874, and that the oompensation, Bs. 460 (claimed by M’s mother), who 
sold the land to the company, was lodged in the Tree »xxty of EumbakoBrn 
in the name of M’s mot W. K having applied to the Snbordinate Cdiirt 
for an order for payment out of this snm, the Gonrt, by order dated 28th 
February, 1880, directed that the question of title to the money should be 
decided by snit, K then sued M as the sole heir of his deceased mother 
in the Distriot Mnnsifs Court of Tirnvadi (where M resided), for a deola- 
ration of right to and to recover the shid sum of Bs. 460. The suit was 
filed on the 4th September, 188C. On the 16th April, 1880, M assigned 
bk interest in the money sued for to Y, who was made defendant in the 
suit on his own application, and pleaded (1) that the Court had no juris- 
diction, as both the money and the land whioh it represented were, and he 
(V) resided, without the Mnnsif’s Court’s jurisdiotion ; (2) that the land 
having been acquired by the Railway Company in 1874, before the suit 
upon the bond was filed, this suit was barred by seo. 43 of the Code of Civil 
Piweednre; (3) that this suit was barred by limitation, inasmnoh as more than 
three years had elapsed since the money 'was paid by the Railway Company. 
BM (1) that the suit was for money, and that Y, not having applied to 
atay proceedings under seetion 20 of the Civil Procedure 0(^e, mnst be 
held to have aoqniesoed in the jurisdiotion of the Court; (2) that K not 
having known, at the date |of bis suit on the bond, of the aoqnisition of 
the land by the Railway Oorapany, this suit is not barred by seetion 
4A of the Code of Civil Prooednre ; (8) that the suit was not barred bv 
limitation, as the oompensation was awarded to M’s mother either through 
fraud on her part or mistake on the part of the Collector, and E d^ ibot 
booome aware of the fraud or mistake until within six years of the ^it 
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CArtiolea 95, and 96 of Schedule II of the Indian Limitation ’Aot).*>iI* L, 
R., 6 Madr. 344. 

17. In oases of orgenoy, whenever the Local Government ter 
Power to take poasewion directSj the Collector (though no such refer.^ 
iDoaaeaof argouoy, euce, has been directed or award made) may, 

on the expiration of fifteen days from the pnblioation of the notice men* 
tinned in the first paragraph of section 9^ take possession of any waste 
or arable land needed for pablic purposes or for a Company. 

Such land shall thereupon vest absolutely in the Govern ment| free 
from all encumbrances. 

The Collector shall offer to the persons interested compensatioii 
for the standing crops and trees (if any) on such land ; and in case soeb 
offer is not accepted, the valae of such crops and trees shall be allowed 
for in awarding compensation for the laud under the provisions herein 
contained. 


PART III. 

Rbfesencb to Court and Procedure thereon. 


18* In making a reference under section le5, the Collector shall 

Collector’s statement on information' of the Court, iu writ- 

reference to Coart. ingr under his band, 

(a) the situation and extent of the land needed, 

(b) tuL ^ames of the persons whom he has reason to think intereet* 
ed in such land, 


(e) the amount awarded for damages, an! paid or tendered under 
ctioDS 5 and 17, or either of them, the amount of compensation ten- 
dered for the land under section 11, or, if no claimant has attended 
suant to the notice mentioned iu section 9, the amount of coinpen- 
sation which the Collector is willing to give to the persons interested, 
and 

(d) the grounds on which the amount of compensation was deter- 
mined. 


The Court shail thereupon cause to be served on each of the 
persons so named a notice requiring him (if ha 
Service of notice. made a claim under section 9) to state 

to the Court, on or before a day to be therein mentioned, the sum which 
he claims as compensation for bis interest in the land so needed. 

The Coart shall also cause a notice to be served on the Collector 
and each of such persons, requiring them to appoint, on or before a.day 
to be therein mentioned, two qualified assessors (one to be nominated 
by the Collector, and the Other by the persons interested) for the pur- 
pose of aiding the Judge in deter mining the amount of the Qompeu- 
•ation. 
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If no olaimant has attended parsaant to the notice mentioned in 
aeotioD 9, the Court shall oaose to be affixed on some oonspionons place, 
on or near the land neededi a notice to the effect that, if the persons 
tereated in anoh land do not, on or before a day to be therein meiitioa.^'" 
ed, appear in Coart and state the nature of their respective interests in 
the Jand and the amount and particulars of their claims to compensatioDi 
and nominate a qualified aasestbr, the Court will proceed to determine 
such amount* 

Notes. 

The Mnnioipality of Poona wishing to take up the applicant’s land, the 
Collector of Poona determined the amonntof compensation, and tendered it 
to the applicant, who declined to accept it. The Collector thereupon re- 
ferred the matter to the District Judge. Two assessors were appointed to 
aid him, one by the applicant and another by the Collector. The nominee of 
the Collector was the mamlatdar of Poona, a rate- payer and ex oficio member 
of the municipality, who, whilst a member of the managing committee, had 
unsuccessfully negotiated with the applicant forthe purchase of the ground. 
The District Judge made an award upholding the Collector’s valuation. 
Held, that the award was bad and must be set aside, as the Collector’s 
nominee had under the circumstances a real bias, and was not a qualified 
assessor within the meaning of this section — I. L. B., 8 Bom. 553. 

Seel. L.B., 12 Cal. 33, 11 Oal. 696 & 10 Bom. 585, noted under 
seo. 9. 

20« case of failure to nominate either of such assessors within 


Power to appoint an as- 
sessor. 

21 . 

Determination of amount. 


sensor. 


the time so specified, the Judge shall himself 
appoint an assessor in his stead. ^ 

As soon as the assessors have been appointed, the Judge 
and the assessors shall proceed to determine 
the amount of the comp'^asation, 

22. If, before such amount is determined, any of the assessors 
Appointment of new as- dies, or desires to be discharged, or refuses or 
neglects, or becomes incapable to act, the party 
by whom he was appointed may appoint some other qualified person to 
aot in his place. 

If the assessor so dying, or desiring to be discharged, or refnsing, 
or neglecting, or becoming incapable, were appointed by the Judge, 
or, iu the case of an assessor appointed by either party, if for the^ 
space of seven days after notice from the Court for that purpose the 
party who appointed snob assessor fails to appoint another, 

the Judge shall appoint some other qualified person in his stead. 
liVery assessor so snbstituted shall have the same powers as were 
vested in the former assessor at the time of 
Fowenof new aseeiaor. dying, or desiring to be discharged, or 

refusing, or neglecting, or becoming incapable. 

Notes. 

Where, In a oompensation case before the Land Acquisition Oonrt, 
neither of the assessors nor the pleader for the olaimant appear on the day 
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fixed for hearing, the Jadge ahonld not proceed with the case in tWr ali^ 
Bence by confirming the Collector’s award, bnt ahonld giro notice to the 
parties ; and if they do not, within the time limited by aeo. 22 of the Land 
Acquisition Act, cause their assessors to attend or appoint others, the Court 
should appoint other assessors in the place of those who were not in at- 
tendance. — I. L. B., 17 Cal. 380. 

On the hearing of a referenco in a Land Acquisition case to dotetermine 
the amount of compensation to be awarded, the assessor duly nominated on 
behalf of the claimant was not present, owing to some misunderstanding as 
to the order of the Judge in an application by the claimant for an adjourn- 
ment of the case made two days previously, and the other aide objecting to 
any adjournment, the Judge called upon the pleader for the claimant to 
nominate another assessor on the claimant’s behalf, which the pleader de- 
clined to do as one had been already duly nominated. The Judge thereupon 
himself nominated another assessor, and, proceeding with the casoi con- 
firmed the award of compensation by the Collector, ffeld, assuming that 
the absence of the claimant’s assessor amounted to a neglect to act, the Judge 
had no power to appoint another without seven days’ notice to the claimant, 
and that the proceedings were consequently irregular and not in accordance 
with ! he Land Acquisition Act, and must be set aside. — 17 Cal. 383. 

23. Every proceeding under section 21 shall take place in open 
Ppooeedinga to be ia Court, and all persons entitled to practise in 
open Coart. any Civil Court shall be entitled to appear, 

plead, and act, or to appear and act (as the case may be), in such 
proceeding. 

24* In determining the amount of com- 
Matters to be considered pensatioq to be awarded for land acquired 
in^ determining compensa* mjdep thig fcjjg Judge and assessors shall 

take into consideration — 

First, the market-value, at the time of awarding compensation, 
of snob land : 

Secondly, the damage (if any) sustained by the person interested, 
at the time of awarding compensation, by reason of severing such land 
from his other land : 

Thirdly, the damage (if any) snstained by the person interested, 
at the time of awarding compensation, by reason of the acquisition 
"Tnjfinously affecting his other property, whether moveable or immove- 
able, in any other manner, or his earnings ; and 

Fourthly, if, in oonseqnence of the acquisition, he is compelled to 
change his residence, the reasonable expenses (if any) incidental to 
such change. 

Kutea. 

MarlceUvalue.--Tho market valuu is the price which an ordinary 
private purchaser might be expected to give lor the property, were the 
owner desirous of parting with it. There are ordinarily three circumstances 
which serve to indicate this market- value : —(1) The price at which the land 
taken, or any part of it, was sold on previous occasions ; (2) the present 
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rental of ibe property, nrbicb may be capitalised at so many years’ pnrobase ; 
(3) the price at which similar land in the neighbourhood has been sold. 
Auction*aaleS| as a rule, are not a fair test of the true market-value. 

The roarkrt-value of a well not used for irrigation purposes, butnmrely^ 
to supply pilgrims or worshippers with water, is what it will sell for in the 
open market, and not what it would cost to build a new well. — The Collector 
of Koladgi v. Haslingapa, Printed Judgment of Bombay High Court, 1883, 
286. (Un reported). 

At ike fme of awarding compensation. — That is, by the Collector or the 
Court, as the case may be. What is intended apparently is, that the land 
shall be assessed at the value it has at about the time when it is acquired, 
not at a value it may have commanded in the past, nor at a prospective 
estimate of what it may command in the future. 

Damage hy severance. — By the construction of a railway part of an 
owner’s land was taken and several acres were severed from the rest and 
all access out off ; the land was at the time the railway was constructed agri- 
cultural, but it bad a prospective value for building: Held that the com- 
pensation jury, valuing it as building land, might estimate the damage by 
severance as if all access were cut off. — The Queen e. Brown, L. R., 2 
Q. B. 630. 

Damage by reason of the acquisition injuriously affecting the other pro* 
periy of (he person interested^ or his earnings : — In order that a person ijaay 
ne entitled to compensation under this clause, two things appear to be 
necessary ; viz., (1) he must be a person interested, or claiming to have an 
interest, in the land to be acquired ; (2) his other property, moveable or 
immoveable, or his earnings must be injuriously affected by the acquisition. 

Jnferssfed.— What constitutes a sufficient interest in the land acquired 
to entitled a person to compensation, may sometimes be a matter of con- 
siderable difficulty, particularly when the interest is merely an indirect 
benefit arising out of the land. A person will probably to considered in- 
terested in the land to be' acquired and so entitle . to compensation if 
within certain limitations any of his property or his earnings are in jurious- 
]y affected by reason of the acquisition, even though he himself may neither 
own nor occupy any of the land actually acquired. The principle in ques- 
tion is borrow^ from the law and practice in England. 

Injuriously effecting. — In the enquiry whether the interest of the occu- 
pier of a building is injuriously affected, the true principle and the only 
rule is that you should estimate the value of the building to the occupier 
with reference to the use that he makes of it, and the beneficial purpose 
for which he has hired it and fitted it up, and for which be has paid and 
pays to the landlord a larger annual sum than the building per se would 
command ; and if you find this use and enjoyment impaired, you are bound 
to decide that the interest of the occupier is pro tqnto damaged, that is, in- 
juriously affected. 

Under this Act compensation maybe granted not only for injury to Zand, 
but also for injury to moveable property as well as to earnings. 

Residence. — The word '^residence” in the last para of this section would 
probably be held to include a place of business. 

Generals — Both in England and in India it has been held that all 
damage which can be foreseen and is capable of being estimated at the time 
of awarding compensation, should be claimed and assessed once for all. — 32 
L.J., Q. B. 113. In a subsequent suit for compensation, whether the damage 
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could reasonably have been foreseen at the time of theacqai8tion,is aqaestiou 
of fact to be determined by the Court.— 6 Bom. H. 0. Bep. A. C* J.| 116. 

Matters to be nepfleoted 25. But the Judge or aBsesBors shall not 

]& determininff oouipeusa- , « . . .« 

tioo. consideration— 

Firsts the decree of urgency which has led to the acquisition : 

Secondly^ any disinclination of the person interested to part with 
the land acquired : 

'Thirdltj, any damage sustained by him which, if caused by a pri* 
vate person, would not reader such person liable to a suit : 

Fourthly^ ai\j damage which, after the time of awarding oompen- 
satioQ, is likely to be caused by or in consequence of the use to wbiob 
the land acquired will be put : 

Fifthly, any increase to the value of the land acquired likely to 
accrue from he use to which it will be put when acquired : 

Sivthly^ any increase to the value of the other land of the person 
interested, likely to accrue from the use to which the land acquired 
will be put : or 

Seventhly, auy outlay or improvements on such land made, com* 
menced, or effected with the intention of enhancing the compensation 
to be awarded therefor under this Act, 

Hote. 

The ^'amount of compensation*’ in sec, 24 Act X. of 1870, must be'taken 
to mean the whole amount of the award, and not the amount of the different 
items to be taken into consideration separately under that section ; there- 
fore, where the Judge differed wholly from one assessor, and differed from 
the other assessor in the amounts awarded, for the different items, but 
agreed with him in the total amount awarded, held there was not snob a 
difference of opinion between the Jndge and both assessors as to give a right 
of appeal from the Judge’s decision under sec. 35. — 13 B. L. R., 300. 

26* Where the person interested has made a claim to oompen- 
Rules as to amount of satioo, pursuant to any notice meotioued in 
oo“pon~*'tion. section 3 or iu section 19, the amount award? 

ed to him shall not exceed the amount so claimed, or be less than tha 
amount tendered by the Collector under section ll. 

Whgre the person interested has refused to make such claim, or 
has omitted without suflScieut reason (to be allowed by the Judge) to 
make such claim, the anoif it awarded may be less than, and shall in 
no case exceed, the amount so tendered. 

Where the person interested has omitted for a suflBoient reason (to 
be allowed by the Judge) to make such claim, the amount awarded to 
him shall not be less than, and may exceed, the amount so tendered. ; 

The provisions of this and the tw^ preceding seotious shall be read 
■to every assessor, in a language which he uuderstaods, before he gives 
his opinion as to the amount of compeusatiou to be awarded under this 
Act. 
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fiecord of ai86Mor*s opi- 
nioDB. 


87« The opioioQ .of each assessor shall 
be given orally^ and shall be recorded in writ- . 
ing by the Judge. 


Hote. 

In a base under Land Acquisition Act, if there be a difference of opinion 
between the Judge and the Assessors, or any of them, upon a question of 
law or practice or nsage having the force of law, but nltimately they agree 
npon the amount of compensation, sec. 28 must be taken to apply, and no 
appeal will He against the decision of the Gourt with reference to the point 
upon which the Oourt and the Assessors differed. If, however, in addition 
to differing upon any question of law, Ac., they ultimately differ also as to 
the amount of compensation to be awarded, sec. 28 does not apply, but 
under sec. 35, coupled with sec. 30, in such a case an appeal will lie, and in 
such appeal all questions decided by the Lower Oourt, whether the opinion 
of the Assessors coincided with that of the Judge or not upon these ques- 
tions are open to the parties in the Appellate Court. When in a Land Ac- 
quisition case it was shown that the land to be acquired was subject to a 
mokurraree lease in favour of the Government, and the Gourt in estimating 
the compensation had deducted 5 per cent, from the rent on account of 
collection charges. JHcld, that such deduction was excessive, and that, having 
regard to the fact that the amount was Rs. 85-4, and was collected only 
once in a year, 4 annas was all that shonld have been deducted — I. L. E., 
10 Cal. 769. 


28* In nnsn of a difference of opinion beteveen the Jndge and the 
Difference on qnestions assessors, or any of them, upon a question of 
law or practice, or usage having the force of 
law, the opinion of the Judge shall prevail, and there shall be no appeal 
therefrom. 

89« In case the Judge and one or both of the assessors agree as 
Agreement M to amoant to the amonnt of compensation, their decision 
of compensation. thereon shall be final. 


ITotes. 

The Courts established under Act X. of 1870 are Courts subject to the 
appellate jurisdiction of the High Court, and not the less so, beca^^ly 
»peal lies to the High Court from their decisions in certain oases oi^^p^Qi. 
High Court consequently has%he power of superintendence over tho8i;QppQge 
under sec. 15 of 24 and 25 Yib., o. 104. There is nothing in Act ]X 
which gives the Judge and assessors sitting together power to aeceruiyne^ 
the right to compensation, or the title to the land for which compensation 
SB to be assessed. Where, therefore, the Collector tendered compensation in 
respect of land, some of which was above, and some below, high-water mark, 
and made an offer for each separately, held that the Judge and assessors 
had nO' power to award the whole sum tendered by the Collector as com- 
pensatiou for the land above high water mark ; but they should have deter- 
mined what was a proper oompensatiott for each description of land.— 15 B. 
L, B., 197. 

See 13 B. L. E, 300, noted under sec. 25. 

Difference aa to the 30. In case of difference of opinion bet- 

amoant of oompenmtion. the Jndge and both of the assessors as to 
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the amonofe of compeneation, the decision of the Judge shall prevail, 
subject to the appeal allowed aoder section 83. 

Notes. 

Under sec. 30, Act X. of 1870, an appeal lies from the decision of the 
Judge .where he differs from the assessors, whether the assessors agree with 
one another or not. — In the matter of the Land Acquisition Act (X of 1870): 
—11 B. L. R., 230. 

gee 13 B. L. B., 300, noted under seo. 25 ; I. L. B., 10 Gal. 769, noted 
under sec. 27« 


31* Every assessor appointed under this Act, not being an officer 
AssesBor’s fees. of Government, shall receive such fee for his 

services as the Judge shall directf provided 
that such fee shall not exceed five hundred rupees. 

Such fee shall be deemed to be costs in the proceeding. 

32- The costa of all proceedings taken under this Part by order 
Costa of prooeedingB taken of the Court shall, in the first instance, be paid 
by order of Court. by the Collector. 

33. Where the amount awarded does not exceed tfaesam tender- 
ed by the Collector, the costs of all proceedings 
under this Part shall be paid by the person 
interested. 


Party to pay oosts. 


Where the amount awarded exceeds the sum so tendered, snob 

costs shall be paid by the Collector. 

34. Every award made under this Part shall be in writing sign- 

. ^ ^ . .... ed by the Jndge and the assessors or assessor 

Awards to be inwntting. ^ i 

concurring therein, and shall specify tbeamonnt 

awarded under the first clause of section 24, and also the amounts (if 

any) respectively awarded under the second, third, and fourth clauses 

of the same section, together with the grounds of awarding each of 

the said amounts. 


\ ^hall also state the amount of costs incurred in the proceediogs 
Award to state amount under this Part, and by what persons and in 
whfiit proportions they are to be paid, 
payable by the person interested, and not 
deddcted under section 42, may be recovered 
as if they were oosts incurred in a soit, and as 
] the award were the decree therein. 


of oosts, 

oosts (if any) 
Recovery of costs. 


• Notes. 

The award will operate as the decree in the case, and should contain 
aL that is necessary to be entered in a decree. 

There is no stamp duty on the claim, Court Fees Act VII of 1870, seo . 
19, cl. xxii ; nor is the award chargeable with stamp-duty, any party claim- 
ing under it is entitled to a dopy free of charge (sec. 57). 

The costa principally consist of the pleaders’ fees, witnesses’ expenses, 
and the fees, if any, of the assessors. 
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There is no appeal againet the order In the award as to costs. Per 
Couch, 0. J. “ The Judge is to determine the amount of costa incurred bj 
either party in the same way as it is done in suits by the Taxing officer.— 
22 W. R., 136. 

See 13 B. L. R., 300, noted under section 25. 

35* If the Judge differs from both the asseasors as to the amount of 
Appeal from Jadge’s compensation, he shall pronounce his decision, 
decision as to oompensa- and the Collector or the person interested (as 
the case may be) may appeal therefrom to the 
Court of the District Judge, unless the Judge whose decision is appeal- 
ed from is the District Judge, or unless the amount which the Judge 
proposes to award exceeds five thousand rupees, in either of which 
cases the appeal shall lie to the High Court. 

Every appeal under this section shall be presented within the 
time and in manner provided by the Code of Civil Procednre for the 
regular appeals in suits. 

Hotel. 

An appeal from the decision of a judicial officer appointed to exercise 
the fonctions of a Judge under Act X. of 1870 within the town of Calcutta 
lies to the High Ooi rt sitting to hoar appeals from decisions by the Court 
in its original civil jurisdioation. The words “ District Judge” in sec. 35, 
Act X. of 1870, include the High Court in its appellate jurisdiction, and 
there is nothing in the definition of those words given in Act 1. of 1868, 
seo. 2, cl, 12, opposed to this meaning. No appeal lies on a question of costs 
in a case under AotX of 1870. Tn this case the costs of the appeal were 
allowed by the High Court on scale 2.— 13 B. L. R., 189. 

See 13 B. L. R., 300, noted under sec. ; 11 B. L. R , 230, noted 
under seo, 30 ; I. L. R., 10 Cal., 769, noted under seo. 27. ^ 

36- The following precisions of the Code 

Civil Prooedore mada ap- i? rv • i ^ 

plioable. of Civil Procedure 

(a) as to adding parties, 

(5) as to adjournment, 

(c) as to death, marriage, and bankruptcy or insolvency of parties, 

(d) aa to sninmoning witnesses and their attendance, 

(e) as to examination of parties and witnesses, 

(/ ) as to production of docomeots, and 

($r) as to com missions to examine abseot witnesses and to make ‘ 
local enquiries, 

shall apply, so far aa may be, to proceediuga before the Conrt^ 
PABT IV.* 

Afpobtioniiknt of Compensation. 

37. Where there are several persons interested, if sneh persons 
PartUmlars pf apportion- agree in the apportionment of the oompensa- 
ment to be apeoified. tion, the partio'nlars of anch apportionment 

shall be specified in the award, and aa between anch persons the award 
aball be conclusive evidence of tbe correctness of the apportionment* 
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38* When iihe amount of compensation has been settled under 
^Oiipate ns to apportion- section 14, if any dispute arises as to the ap« 

I portionment of the same or any part thereof , 

e Collector shall refer such dispute to the deoision of the Court. 

Note. 

See I. L. B., 7 Cal. 388, noted under sec. 40 ; 4 Cal. 757, noted under 
seo. 39 ; 16 Bom. 525, noted under sec. 15. 

39* When the amount of compensation has been settled by the 
Determinalioo of prop(^- Court, and there is any dispute as to the ap* 
^ portionment thereof, or when a reference to 
the Court has been made under section 38, the Judge sitting alone 
shall decide the proportions in which the persons interested are entit« 
led to share in such amount. 

An appeal shall lie from such decision to'th^ High Court, unless 
the Judge whose decision is appealed from is not the District Judge, 
in which case the appeal shall lie iu the first instance to the District 
Judge, 

Every appeal under this section shall be presented within the time 
and iu manner provided* for regular appeals in suits. 


Notes- 

Where a patni and a darpatni has been given of land, which is after- 
wards acquired by the Government for public purposes, under the pro* 
visions of the Land Acquisition Act, the zemindar is, generally spoRking, 
entitled to as much of the compensation-money as the patnidar is. As a 
rule, ryots having a right of occupancy in sneh land, and the holders of 
the permanent interest next above the occupancy ryots, are the persons 
entitled to the larger portion of the compensation-money. The principles 
on which compensation-money should bo apportioned among the different 
holders discussed and explained, — I. L, R., 7 Cal. 585. 

A decree which apportions compensation made under sec. 39 of the Land 
Acquisition Act (X of 3870), by a Court to whom such matter has been re- 
ferred under sec. 38 of the same Act, is final, and cannot be questioned 
otherwise than by the anneal permitted under sec, 39. — I.L.B., 4 Cal. 757, 

Under sec. 39 of the Acquisition Act, it is the duty of the Judge, 
in apportioning the compensation-money which he is directed to apportion, 
to decide the question of title between all persons claiming a share of the 
monoj. Semhle . — No decision under the Land Acquisition Act should be 
treat^ as res judicata with respect to the title to other parts of the proper- 
ty belonging to persons who may come before the Judge under sec. 39.— I, 
L. B., 7 Cal. 406. 

A putnidar is entitled to compensation though there nia) l o no agree- 
ment to that effect. 4 W. R., 40. The party prima facie entitled, to the’ 
compensation is the proprietor ; any parry clairniiig against him by virtue 
of a right derived from him {e g. makuirareedarj is bound to prove the 
right be pleads. — 12 W. R , 270. 

See 8 M. H. G. B., 192, noted under sec. 3 ; 15 B. L. B., 197, noted 
under sec. 29 ; T. L. B., 1,2 Cal. 33, 11 Gal. 696 and 10 Bom. 585, noteil 
under sec. 9 ; 16 Bom. 525, noted under sec. 15. 

^ Certain words, which were repealed by Act XII. of 1876, have been omitted. 
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PABTV.* 

Payment. 

40* Payment of the compensation shall be made by the Collector 
Payment of oompenia- according to the award to the persons named 
tioo lo whom made. therein, or, in the case of an appeal under sec- 

tion 39, according to the decision on such appeal : 

Provided that nothing herein contained shall affect the liability 
of any person who may receive the whole or 
any part of any compensation awarded under 
this Act, to pay the same to the person lawfully 4h titled thereto. 

Notes. 

In proceedings under this Act, the persons entitled to take land com- 
pulsorily deal only with those who are in possession of it, or who ere osten- 
sibly its owners. It may happen that the real owner, being an infant, or 
a person otherwise under disability, does not appear, and is not dealt with 
in. the first instance. There is, therefore, a proviso in seo. 40 to the effect 
that nothing contained in that or the preceding sections shall affect the 
liability of any person who may receive the whole, or any part of any com- 
pensation awarded under the Act to pay the same to the person lawfully 
entitled thereto.” This applies only to persons whose rights have not been 
dealt with in adjudications in pursoanoe of secs. 38, 39 and 40 ; and does 
not permit a person whose claim has been disposed of in the manner point- 
ed out in the Act, to have that claim re-opened and again heard in another 
suit.— I. L. R., 7 Gal. 388. 

See 1. >L E., 12 Oal. 33, 11 Oal. 696 A 10 Bom. 585, noted under seo. 
9 i 4 Cal. 737, noted under section 39. 

41* When the amount of the compensation has been settled un« 
Payment on making der section 14, if the persons interested shall 
awara by Colieotor. desire, the Golleotor sha^ , QU the making of 

the same award, pay the amount of such compensation, and take poa- 
aession of the land : 

Prorided that, in any case where immediate possession is not re- 
quired, he may allow the occupants (if any) of the land to remain in 
oooupation of the same, upon snoh terms as he and they may agree on, 
until possesaion of the land is required. 

42. Id addition to the amount of any compensation awarded 
Pereontoge on market- under Part 11. Or Part 111. of this Act, the 
▼sloe. Collector shall, in consideration of the com- 

pulaory nature of the aeqaisition, pay fifteen per centum on the market* 
Ttlue mentioned in section 24. 

When the amount of snoh compensation is not paid on taking pos* 
session, the Oolleotor shall pay the amount 
awarded and the said percentage with interest 
on snoh amount and percentage at the rate of six per centum per annum 
from the time of so taking possession : 

t This Part does not neoMsitate payment of compenaation for land acquired under 
it. prariitoM by th. CcOlMtor iq pmon.— BoMd'a Pm, No. 4^906, 2nd Not. 1677. 


Poymat witb intwwt. 
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Provided that the oosts (if any) payable to the UoUector fijr the 
person interested shall be dedaoted from each amount and percentage : 

Provided that, in oases ishere the decision of the Court under Part 
Time of payment in ap- ^1. or Part IV. of this Act is liable to appeal, 
pealable oaaea. the Collector shall not pay the amount of com* 

pensation or the percentage, or any part thereof, until the time for ap* 
pealing against such decision has expired, and no appeal shall have been 
presented against snob decision, or until any snoh appeal ehall have 
been disposed of. 


PABT VI. 

Txmpobary Occupation op Land. 

43* Subject to the provisions of Part VII. of this Act, whenever 
Temporary oconpaUon it »PPea« to the Local Goyernment that the 
of waste or arable land. temporary occupation and use of any waste or 
arable land are needed for any public purpose, or for a Company, the 
Local Government may direct the Collector to procure the oooupation 
and use of the same for such term as it shall think fit, not exceeding 
three years from the commencement of snob oocnpatiou. 

The Collector shall thereupon give notice in writing to the persons 
interested in such land of the purpose for which the same is needed, 
and shall, for the ooonpation and use thereof for such term as aforesaid, 
,nd for the materials (if any) to be taken therefrom, pay to them snob 
lompensatioD, either in a gross sum of money, or by monthly or other 
ieriodioal payments, as shall be agreed upon in writing between him 
ind such persons respectively. 

In case the Collector and the persons interested differ as to the 

. snflSoienoy of the compensation, the Collector 

fihail refer such difference for the final order 
of the Court. 

4 44. On payment of such compensation. 

Power to enter and take ^ » 

poMeaaion. 

^ or on executing such agreement, 

or on making a reference under section 43, 
the Collector may enter upon and take possession of the land, and 
use or permit the use thereof in aooordanoe with the terms of the said 

notice. 

And on the expiration of the term, the Collector ehall make or 
’ tender to the persons interested oompensatioa 

Raitor.tion of Uod tstcen. damage (if any) done to the land and 

not provided for by the agreement, and shall restore the land to tlM 
persons interested therein : 
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Provided that, if the land baa become permanently aofit to be 
used for the purpose for which it was used immediately before the oom- 
menoemeot of such term, and, if the persona interested shall so require, 
the Local Government shall proceed under this Act to acquire the land 
as if it was needed permanently for a public purpose or for a Company. 

46- In case the Collector and persons interested differ as to the 
Difference as to qonai- condition q| the land at the expiration of the 
tion of land. term, or as to any matter connected with the 

said agreement, the Collector shall refer such difference for the final 
order of the Court, and on such reference, or on a reference under sec- 
tion 43, the Judge sitting alone shall decide the difference referred. 



PAB!P VII. 

Acquisition of Land for Companies. 

46* Subjeot to such rules as the Go vernor> General of India in 
Company m»)y be autbo- Council may from time to time, prescribe in 
rised to enter and survey. behalf, the Local Government may autho* 

riaeany officer of any Company desiring to acquire laud for its purposes 
to ezercise the powers conferred by section 4. 

In every such case section 4 shall be construed as if, for the words 
Oonatruotion of seotiona for such purpose,*' the words for the pur- 
poses of the Company** were substituted, sn^d 
section 5 shall be construed as if, after the words the officer,” the 
words *^of the Company” were inserted. 

47. The provisions of section 6 to section 45 (both inclusive) shall 
Ooiiaent of Local Go- be put iu force in order to acquire laud for 

vernmcijt to acquiaitioxi. any Company, unless with the previous consent 
lilxeootiouof.gre.ment. Local Government, and unless the 

Company shall have executed the agreement hereinafter mentioned. 

48* Such consent shall not be given unless the Local Govern- 
ment be satisfied, by an enquiry held as here* 
inafter pravided— 

(1) that such acquisition is needed for the construction of some 
work| and 

(2) that snoh work is likely to prove usefnl to the public. 

Such enquiry shall be held by such officer and at such time and 
place as the Local Government shall appoint. 

Buch officer may sammon and enforce the attendance of witnesses, 
and compel the prodnction of documents by the same means and, as 
4ar as possible, in the same manner as is provided by the Code of Civil 
procedure in the case of a Civil Court. 


PrevioDB enquiry. 
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49* Snoh officer shall report to the Local Governmeiii the resoU 
A^eoment with Seore* the eoqairj, and, if the Local Ooveromeiit ie 
••qr of state io Council. satisfied that the proposed acqnisition is need- 
ed for the constrnction of a work, and that snoh work is likely to prove 
useful to the public, it shall, subject to such rules as the Governor- 
General of India in Council may from time to time prescribe in this be- 
half, require the Company to enter into an agreement with the Sec- 
retary of State for India in Council, providing to the satisfaction of the 
Local Government for the following matters, namely ; — 

(1.) The payment to Government of the cost of the acqnisition : 

(2.) The transfer, on such payment, of the land to the Company ; 

(3.) The terms on which the land shall be held by the Company: 

(4.) The time within which, and the oouditions on which, the 
work shall be execnted and maintained ; and 

(5.) The terms on which the pnblio shall be entitled to use the 
work. 

50« Every such agreement shall, as soon as may be after its eze- 
^ ^ cation, be published in the Gazette of India. 

u loation 0 agreemeu . local official Gazette, and shall 

thf'reupon (so far as regards the terms on which the public shall be 
entitled to use the work) have the same effect as if it had formed part 
of this Act. 


51. 


Service of nocioe. 


PABT VIIL 

Miscellaneous. 

Service of any notice under this Act shall be made by deli- 
vering or tendering a copy thereof signed, iQ 
the case of a notice under section 4, by the 
officer therein mentioned, and, in the case of any other notice, by or 
by order of the Collector or the Judge. 

Whenever it may be practicable, the service of the notioe shall be 
made on the person therein named. 

JJThen such person cannot be found, the service may be made on 
any adult male member of his family residing with him ; and, if no 
such adult male member can be found, the notice may be served by 
fixing the copy on the outer door of the house in which the person there- 
in named ordinarily dwells or carries on business. 

52. Whoever wilfully obstructs any person in doing any of the 
^ An acts authorized by section 4 or section 8, or 

Obstruction to survey, «o. i 

wilfally fills up, destroys, damages, or displa* 
VtUing trenches. trenoh or mark made under seotion 4« 

Destroying landmarks. conviotion before a Magistrate, ba 
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VMh to impriaonmaot for any term not exceeding one tnqnCb, or to fine 
Mt exceeding 60 rupees, or to both. 

63- If the Collector is opposed or impeded in taking possession 
Mftgittrats to enforce nndef this Act of any land, he sballi if j, 
surrender. Magistrate, enforce the snrrender of the land 

to himselfi and, if not a Magistrate, he shall apply to a Magistrate or 
(within the towns of Calcu^a, Madras, and Bombay) to the Commis- 
sioner of Police, and anoh Magistrate or Commissioner (as the case may 
be) shall enforce the surrender of the land to the Collector. 

54* Except in the ease provided for in section 44, nothing in this 
Government not bound Bbail be taken to compel the Government 

to complete aoqaiiition. to complete the acqnisition of any land nnless 
an award shall have been made or a reference directed under the pro« 
visions hereinbefore contained. 

Bat, whenever the Government declines to oomplyte any such 
Compsnsalion whon no* acquisition, the C/olleotor shall determine the 
qnisition is not completed, amount of oompensation due for the .damage 
(if any) done to snob land under section 4 or section 8, and not already 
paid for under seotion 5, and shall pay suoh amount to the person in- 
jured. 

65* The provisions of this Act shall not be put in force for the 
Part of house or build- purpose of acquiring a pa^ t only of any honse, 
ing not to be taken. manufactory, or other building, if the owner 

desire that the whole of such house, manufactory, or building shall be 
so acquired. 

Note. 

The Local Government having appropriated for public purposes under 
the Land Acquisition Act (X of 1870) some of the ont-houses attached to a 
dwelling-house, and part of the compound in which they were situate, with- 
out taking the house with its other out-houses or appurtenances or the rest 
of the bompound, the owner objected, under sec. 55 of the Act, that the Go- 
vernment should take the whole of suoh property or none. Held, applying 
to sec. 55 the interpretation placed by the Courts in England npon the cor- 
responding see. 92 of the Land Clauses Consolidation Act (8 A 9 Vio., o« 
18), that the section was applicable, and the objection must be allowed. 
Orosvenor v. The Hampstead Junction Railway Company, Colon. The West 
London and Crystal Palaoe Railway Company and King n. The Wyoombe 
Railway Company, referred to. Held also that the rule was not in England 
restrioted to small or oonflned areas, and that the test was not whether the 
part appropriated could be severed from the rest of the property without * 
inconvenience to the owner. — I. L. R., 11 Al. 378. 

56» Where the provisions of this Aot are put in force for the pur- 

F. 7 m.nt of Oolleotor-. acquiring land at the coat of any 

charges by Hanioif^ Body Municipal Fund, or of any Company, the 
or Oompany. charges incurred by the Colleotor in snoh ac- 

qnibitibtt tihGll ba defrayed from or by suoh Fund or Company. 
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57. No award or agreement made ooder this Apt shall bp oharfp* 
Szomption from stamp- able with stamp-daty, and no person claiming 
datj and fees. under any such award or agreement shall be 

liable to pay any fee for a copy of the same. 

Bar of tnicB to set ariae 58. No suit shall be brought to set aside 

awards under Act. award under this Act. 

And no snit or other proceeding shall be commenced or prosecuted 
Limitation of suits for against any person for anything done in pur- 
anything doue in pursuance suance of this Act, without giving to snob 
person a month’s previous notice in writing 
of the intended proceeding, and of the cause thereof, nor after tender 
of saflSoient amends, nor after the expiration of three months from the 
Boorual of the cause of suit or other prooeeding. 

59* The Local Government shall have power to make rnles oon* 

to akt 1 sistent with this Act for the guidance of oflS- 

ower m ru es. matters connected with its enforce- 

ment, and may, from time to time, alter and add to the rules so made. 

All SQch rules, alterations, and additions shall, when sanotioned by 
the Governor-General in Council, be published 
in the local official Gazette, and shall there- 
upon have the force of law. 


Fublioation of rules. 
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ACT No. XVIII. OF 1886. 

PAesBD ON THB 16tb Octobeb 1885. 


An Act to provide for eaeee in which Mines or Minerals are situate under 
land which it is desired to acquire under the Land 
Acguiaition Act, 18T0. 

Whsbras it ia expedient to provide for cases in which mines or 
minerals are sitnate under land which it is desired to acquire under the 
Land Acquisition Act, 1870 ; It is hereby enacted as follows : — 


Short title, oommenpe- ' 1. (1) This Act may be called the Land 
meat, and local eitent. Acquisition (Mines) Act, 1885 ; and 


(2) It shall come into force at once. * 

(3) It extends in the first instance to the territories administered 
by the Governor of Madras in Council and the Lieutenant-Governor of 
Bengal, but any other Local Government may, from time to time, by 
notification in the official Gazette, extend this Act to the whole or any 
specified part of the territories nnder its administration. 

2* Except as expressly provided by this Act, nothing in this Act 
Sarins for mineral rights shall eifact the right of the Government to 
of the Government. gny mines or minerals. 


3. (1) When the Local Government makes a declaration nnder 
Declaration that mines Section 6 of the Land Acquisition Act, 1870, 
are not needed. jg ij00(Je(J for a public purpose or for 

a Company, it may, if it thinks fit, insert in jbbe declaration a statement 
that the mines of coal, iron-stone, slate, or other minerals lying under 
the land or any partidnlar portion of the land, except only such parts 
of the mines or minerals as it may be necessary to dig or carry away 
or nse in the oonstmction of the work for the purpose of which the 
land is being acquired, are not peeded. 

(2) When a statement as aforesaid has not been inserted in wbe 
declaration made in respect of any land nnder section 6 of the Land 
Aoqnisition Act, 1 870, and the Collector it of opinion that the provisions 
of this Act ought to be applied to theland,be may abstain from tender* 
ing compensation nnder section 11 of the said Land Acquisition Act in 
respect of the mines, and may— • 

(а) when he makes an award nnder section 14 of that Act, insert 
snob a statement in hie award ; 

(б) when he makes a reference to the Conrt nnder section 15 of 
that Act, insert snoh a statement in his reference ; or 
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(e) when he Ukea possession of the land ander section 1 7 of 4ba1t 
Act, pablish soch a statement in each manner aa the Oover nor* General 
in Council may, from time, to time, prescribe. 

(3) If any such statement is inserted in the declaration, award, or 
reference, or published as aforesaid, the mines of coal, iron-stone, slate, 
or other minerals under the laud or portion of the land specified in the 
statement, except as aforesaid, shall not vest in the Government when 
the land so vests under the said Act. 

4. If the person for the time being immediately entitled to work 

Noticeto be given before lyinff under any 

working mines lying under land SO acquired 18 desirous of working or get* 
ting the same, he shall give the Local Govern* 
ment notice in writing of his intention so to do sixty days before the 
commencement of working. 

5. (I) At any time or times after the receipt of a notice nndec 

Power to prevent or res- foregoing section, and whether before 

triot working. or after the expiration of the said period of sixtjp* 

days, the Local Government may cause the mines or minerals to 6e in* 
speoted by a person appointed by it for the purpose ; and 

(2) If it appears to the Local Government that the working orget* 
ting of tbe mines or minerals, or any part thereof, is likely to cause 
damage to the surface of the land or any works thereon, tbe Local 
Go,;;*prn''\ent may publish, in such manner as tbe Governor-General in 
Council may, from time to time, direct, a declaration of its williogoess, 
either — 

(a) to pay compensation for the mines or minerals still nnworked 
or nogotten, or that part thereof, to all persons having an interest in 
the same ; or 

[b) to pay compensation to all such persons in consideration of 
those mines or minerals, or that part thereof, being worked or gotten 
ill such manner and snhject to siioh restrictions as the Local Govern- 
ment may in its declaration specify. 


(3) If the declaration mentioned in case (a) is made, then those 
minSB or minerals, or that part thereof, shall not thereafter be worked 
or gotten by any person. 

(4) If the declaration mentioned in case (6) is made, then those 
mines or minerals, or that part thereof, shall not thereafter be worked 
or gotten by any person save in tbe manner and subject to the restric- 
tions specified by the Local Governnieut. 

6. When the working or getting of any mines or minerals has 

Modeordetermioing per-. prevented or restricted under section 6,1 

fODB intereited and am- the persons interested in those mines or tiii- 
compensation. nerals and the amounts of compensation pay-| 
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ib^ to tboin reopeotirely shall, aobjeot to all seoeasary niodifioatioiui, 
bis aaoertaioed io the manner provided by the Land Acqaiailioii Aet^ 
ll970| for ascertaining the peraona interest^ in the tend to be aoqnireil 
voder that Aet, and the amonnta ef eompenaation payable to then, 
respectively. 

7. (1 ) Iff before the expiration of the said sixty days, the Local 

^ Government does not pvbliA a declaratfon as 

If Local Ooremmeat doer *3 e Ti. i 

nut offer to pej Oompenen* provided in section 5, the owner, lessee, or oe* 

tfoB. Hiiupe may beworked copier of the mines, may; unless and until such 
taw fkopsir Moner, ^ declaration is snbseqnently made, work the 

mines or any part thereof in a manner proper and necessary fop the 
beneficial working thereof, and according to the nsnal manner of work* 
ing anoh mines in the local area where the same are aitnate. 

( 2 ) If any damage or obstruction is caused to the snrfaoe of the land 
er any works thereon by improper working of the mines, the owner, 
lessee, or occupier of the mines, shall at once, at his own expense, repair 
the damage, or remove the obstruction, as the case may require. 


f. 

( 8 ) If the repair or removal is not at once efifected, or, if the Local 
Government so thinks fit, without waiting for the same to be effectedi 
by the owner, lessee, or ooonpier, the Local .Government may execnte 
the same, and recover from the owner, lessee, or cconpier the expense 
occasioned thereby. 

8 . ]f the working of any mines is prevented or restricted under 
, • / ^ section 6 , the respective owners, lessees, and 

Ikinlnge^i^innnioationf. ogqupjgj.g jjjg mines, if their mines extend so 

as to lie on both sides of the mines the working of ./bich is prevented 
oir restricted, may out and make such and so many airways, headways, 
gateways, or water-levels, through the mines, measures, or strata, the 
working whereof is prevented or restricted, as may be requisite to 
enable them to ventilate, drain, and work their said mines ; bat no such 
airway, headway, gateway, or water-level, shall be of greater dimen- 
aioDS or section than may be prescribed by the Governor-General in 
Qonncilin this behalf, and, where no dimensions are so prescribed, not 
greater than eight feet wide and eight feet high, nor shall the same be 
out or made upon any part of the surface or works, or so as to injure 
the same, or to interfere with the nse thereof. 

.9. The Local Government shall, from lime to time, pay to the owner, 
. ' ^ . . lessee, or occupier of any such mines extending 

Local Govamment to pay I .» • j r xu xi. i 

ocnipcDiation for injury SO as to lie 00 both Bides of the mines, toe work- 

dona to minei. iog of which is prevented or restricted, all such 

additional expenses and losses as may be incurred by him by reason of 

the severance of the lands lying over those mines or of the continuous 

workiug of those mines being iuterrnpted as aforesaid, pr by reason of 
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the BftiKiB being worked in enofa man tier and under ancfa restr ietioaui 
not to prejudice or injure the surface or works» and for any minerali lidh 
acquired by the Local Government which cannot be obtained by reaeoft 
of the aotiion taken under the foregoing sections ; and if any dispute or 
questi^'^n arises between the Local Government and the owneri leasee 
or occupier as aforesaid, touching the amount of those losses or ezpeii« 
•es, the same shall be settled as nearly as may be in the manner pte- 
vided for the settlement of questions touching the amount of eompea* 
cation payable under the Land Acquisition Aot, 1870. 

10* If any loss or damage is sustained by the owner or oocupter 
Ini aim for ininry mJ- 

MUR from any airway or working whereof has been so prevented .or rea^ 
other work. tricted as aforesaid (and not being the owner, 

lessee, or oconpier of those mine8}i by reason of the making of any such 
airway or other works as aforesaid, which or any like work it would not 
have been necessary to make but for the working of the mines having 
been so prevented or restricted as aforesaid, the Local Govern meiit 
shall pay fall compensation to that owner or oconpier o! the surface 
lands for the loss or damage so sustained by him. 

11. For better ascertaining whether any mines lying under land 
« ^ ^ « T 1 acquired in accordance with the provisions of 

Power to officer of Local ? . , , , , , , , 

Ooremment to enter and this Act are being Worked, or have been work* 

IH^ot the working of jij.^ JiteJy to be worked, so as to damage 

the laud or the works thereon, an officer appoint- 
ed for this purpose by the Local Government may, after giving twenty- 
fonr boars' notice in writing, enter into and return from any such 
mines or the works connected therewith ; and for that purpose the officer 
80 appointed may make use of any apparatus or maohlnery belongiag 
to the owner, lessee, or occupier of the mines, and use all neoessary 
means for discovering the distance from any part of the land acquired 
to the parts of the mines which have been, are being, or are about to be 
worked. 

Ig. If any owner, lessee, or oconpier of any snch mines or works, 
p^ifcy for refaeai to refnses to allow any officer appointed by ibe 
•How iotpeotion. Local Government for that purpose to enter 

into and inspect any such mines or works in manner aforesaid, he shall 
be punished with fine which may extend to two hundred rupees. 

13. If it appears that any such mines have been worked contrarjr 

If mines worked ooBtrary to the provisions of this Act, the Local Govern- 

io provisions of this Act, neDt may, if it thinks fit, give notice to the 
LooiJ. GtovemmoDt may re* , x 

quire means to be adopted ' owner lessee. Of occupier toereot to construct 

for safety of land acquired, ^vorks and to adopt suoh means as may 

be necessary or proper for making safe the land acquired, and the works 
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lyb^^Oi preveii^ag iti^iy tb^to ; «f|9r iu^ce, tii^' 

''vni9"wo(^t4MM«MHui7;|or woM».- 

ibirwa, tb« l^idid snjjrdtsMf sad 

14. iVbiM m aadsr ibiitioa N liiw l>Ma a«4s remrdiDx 

Owttraotion ef AM «>y l«»4,snd the land has been soqaired by ths 
wbw 1«iA mo^Mnd tin Gonernaietit, and baa been triaslerred te; oe 
bMatnaaferrae toakwal baa Tested, by opexaiion of law, in a local ao- 
aatunity or Comptaj. tbority or Gotspany, then seotiooa 4 to IS, both 
iaolaeiTe, riiall be read aa if, for the words *' the Local GtoTernment,” 
wherever they ooonr in those sections, the words “ the local authority 
or Ootnpany, as the ease may be, which has acquired the land” where 
snbstitnted. 


15. (1) This Act shall apply to any land for the acquisition where* 

fesdinffoam. Aconisition 

Acty lo/O} are pendiDg at the time when this 
Act oomeB into force, nulesa before that time the Collector hai made, 
in respect of the land, an award under section 14 or a reference to the 
Court under section 15 of that Act, or has taken possession of the 
land under section 1 7 of the same. 


(2) When the Collector has, before the said time, made an award 
or reference in respect of any snoh land or taken possession thereof aa 
aforesaid, and ail the persons interested in the land, or entitled under 
the Land Acquisition Act, 1870, to act for persons so interested, who 
have attended or may attend in the course of the proceedings nn^r 
sections 11 to 15, both inclusive, of the Laud Acquisition Act, 1870, 
consent in writing, to the application of this Act to the land, the Col- 
lector may, by an order in writing direct that it r jail apply, and there*- 
npon it shall be deemed to have applied from the commencement of the 
proceedings ; and the Oo] lector shall be deemed, as the case may be, to 
have inserted in his award or reference, or to have published iu the 
prescribed manner, when he took possession, the statement mentioned 
in seotion 3 of this Act. 


Definition of local 
anthority and Company. 


16« In this Act— 


(a) local authority’^ means any municipal committee, district 
board, body of port commissioners, or other authority legally entitled 
to, or entrusted by the Government with, the control or management 
of any mnuioipal or local fund ; and 

(b) ''Company*^ means a Company registered under any of the 
enactments relating to Companies from time to time in force in British 
lodia, or formed in pursuance of an Act of Parliament or by Royal 
Charter or Letters Patent* 


I'iiifl Act to bo read with 
Lnnd AcquiBiiiou Act, 

1870. 


17« This Act shall, for the purposes of 
all enactments for the time being in force, be 
read with, and taken as part of, the Land Ao 
qnisition Act, 1870. 
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RENT RECOVERY. 

M. ACT No, VIII. OF 1865. 

(A$ amended by Act 11 ofWL'j 

BioiiTiD fHs Govibhob’s ambnt on thk 8th of Apbil 1885, AlfD tut 
Gotbbnob Ginibal* 8 ABSiNT OH THs 19th OF Sbptimbbb« 1865. 


An Act to consolidate and improve the laws which define the process to he 
taken for the recovery of RentJ^ , 


Whbbbas it is expedient to consolidate and simplify varionsT IfW' 
Preamble which have been passed relative to land-hoidei:<: 

and their tenants, and to provide a nniform 
process for the recovery of rent ; It is enacted as follows 




Interpretation claaie. 
Landholder. 


1 . The term Land holders’' when nsec 
in this Act, shall be taken to inolade the fol- 
lowing persons : — 


All persons holding under a Suonud-i-Milkeut Istimr^, all other 
Zemindars, Shrotriemdars, Jaghirdars, lnamdar 8 ,and all persons farm* 
ing lands from the above persons, or farming the land-revenae under 
Government : 


^180 all holders of land under a Byotwar Settlements or in any 
way subject to the payment of Land Bevenne direct to Government, 
and all other registered holders of laud in proprietary right. 


The term 
“Tenant.** 


** Tenant” shall, for the purpose of this Act, include all 
persons who are bound to pay rent to a land- 
holder : 


The word Collector” shall be taken to denote every officer who, 
“ CoUdotor.*’ being, is authorized to exeroise 

* the powers of a Collector : Words in the mas- 

culine gender shall be taken to include the 
Kamber. feminine, and words in the singular number 

sball be taken to include the plural, unless the contrary shall appear by 
the context. 

notes. 

An instrument authorizing a creditor to manage an estate, recover rent 
and pay certain disbursements and retain possession until a certain debt 


* This Act is extended to Badraohalam and Bekapailee Talnka in the Godareri Die- 
triot, and to the Rampa country.— ’Goyernment of India Notification) 8rd October 1879, 
Noe. 1,180 imd 1,U1, respectiyely. Vide Fort St. Georg© Gaeette, dated 2Ut October 

1879 . 
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MuiDgtt other deble to him wes peid, does oot ereate the creditor a laoc 
bolder within the meaning of this A.ot. — 1. L. A., S Madr. lid. 

An inamdar entitled to receive a Jodi or iqnit rent from other inamdar: 
maj have reooniee to the eOrnmat^ Mnedhe provided bj this Act lor tk 
reooverj of the qnit-rent.— 7 Hadr. 262. 

V leased certain fields to 8 at a single rent. Of these fields, some wer 
held by lender a raiyatwari patta, bat the patta for the rest stood in the 
aawes of vendors, V distrained for arrears of rent nnder the provisiooi: 
of the Bent Recovery Act fieid, that Y was not a landholder within the 
definition of the Act in respect of the latter fields, and, therefore, that the 
djetraint was illegal.-^8 Madr, 9. 

Sec. 1 of Madras Act VIII of 1865 does not confine the term inamdai 
to such inamdars as are registered i^Held, therefore, that the parohase 
of an inam village, who had not got his name regist^d as inamdar, was 
not thereby debarred from enforcing the provisions of the Act against 
tenant for arrears of rent. Talamarama c. Yirappa (I. L» B., 5 Madr. 145 
observed npon.«— 8 Madr. 851. 

The kitefest of li in tbe farm of a jagir, which be bad obtained or 
lease from the jagirdar, was sold in exeoation of a decree and paiohasec 
by J, who assigned his interest to the plaintiff. In a suit nnder Act YII 
of 1865 (Madras) by plaintiff to compel defendant to accept a patta, defen 
dant objeeted that plaintiff had no right to enforce acceptance of a patts 
nnder the IVot s— Held, by the Fall Bench, (Tubnbr, 0. J„ Mattusami Ayyar 
Hatehine, and Bbakdt, JJ , Kerkan, J., dissenting) that plaintiff was . 
landholder within tbe meaning of the Act, and entitled to enforce aooeptanc. 
of a patta-^Zinnlabdin Bowten v. Ynien Yirapatrea (I. L. Bt., 1 Madr. 49, 
dissented from.— 8 Madr. 394. 

This Aot, anally with the prior enactments, abstains from anthorisinf 
the oognisance the Bevenae Authorities of saits for arrears of rent . — I 
U. H. 0. B.« ilB. 

The definition the wprd landholder$ in this A( i itiolades the Poligac 
of an unsettled Polliem and a Poligar is entitled to proceed under this Ac 
againei his tenant.— 5 M. H. 0. B., 208. 

The above definition of tbe word Jjandholder^* apparently inolndes ir 
class I all landholders to whom the old Pnttah Begnlation XXX of 180* 
was applicable. It seems to have been intended to inolnde in class 1 be- 
Oidee thoee who pay a mere quit-rent to Government and tbe farmers of the 
land revenae from Government pmperly so called, and farmem of lands 
under aemiodsuw, all who like aemindars oooapy in some degree the posi- 
tion of middlemen between tbeoooapante of tbe land and the Government 
aod pay to the Government a fixed earn called Peshoush, being soonethinf 
abort of the total revenue oalonlated as receivable from the lands oomprisec 
taitliiii their eatatee, and to inolnde in class II those who whether undo 
the Byotwar Settlement or otherwise pay direct to Government what is 
really the fall land-revenae asseesed on their holdings.— 5.M.H.G.B., 211 

Bat the District Court of Madara (Per P. P. Hutchiks) entertains 
0 ditterent view, holding that where the entire lease or a eeverablo part of i 
ia completely transferred the assignee of a farmer takes his place, and be- 
qouiee a farmer from the original lessor.— Appeal Saits 128*188 of 1876 
iMatriot Court Madara. 

A asarifigee of a landholder as defined in this aeotion may exercise 

i^e AAw m » I' firfhrlilni- nnifAr Ain* 
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HhA qaeation, wheiber or not mortKftg^ ^ Inadlordt are iSAatfutf 
M nangoam to aaaroiae the powera of landk>rda under the Aot ne a nmln g 
lhai they hove aatklled the oonditiona of the Aot» mnat turn upon the ntim 
o! the mortgage. The term /ermer when need in reapeet of tlm land ayatna 
in ihia oonntvy applies primarily to persona who farm the pnblio refiMs^ 
who oontraet to pay a oe.*tain amn to the Gbvernment reoorering the dnop«. 
which either in the form of revenue or rent the Government ia entitled to 
rooeiye, but the term also applies to persons who farm or take a lease of 
the rights of proprietora who in oonsideration of obtaining such proportioa 
of the proftta of an estate as was enjoyed by the proprietora agree to pay or 
aooDunt to the proprietor for a sum certain in oonsideration of the privilstte., 
A mortgage may ^ made by way of lease or by way of farm or aooompaniM 
with a farm. If it be a stipnlatioh of the mortgage that the mortgagee 
shall take poaaeasion of the estate in whole or in part and give orsSit ov 
aooount for a anm certain to the proprietora on aocoant of the oolleotiona^ 
he is watantcf a farmer ; and in snoh a case if the mortgagor ia the holder 
of a oannnd-i-Milkent Istimrar, a Zemindar, Shrotriemdsnr, Jaghirdar or 
Inamdar, the mortgagee ia eipressly inclnded in the dednition of land* 
holder. On the other hand, a mortgage may be made in snoh a manner 
that the rights of the mortgagor in respect of the enjoyment of the pro* 
perty are simply assigned to the mortgagee, and in snoh a case, the mort* 
gagee has the powers conferred by the Act on landholders, only if they have 
been delegated to him by section 79, and they may be delegated by land* 
lords of either of the olassea mentioned in the definition.— 6 Indian Jurist 
852, P. B. 

A landholder entrnsied with the eolleciion of qaiWent on inams situa* 
ted within his estate is not a fanner of revenue within the meaning of this 
Act.— M. H. C. Ealing in R. A. No. of 1872, nnreported. 

Par Holloway J.— The term **farmer” is not used in its ordinary Bng- 
lish senje of one who himself cultivates land, but in the sense in which it 
is employed in France — a meaning given to it when we speak of farmers of 
revenue. Farmers under the Act are men who contract to take all the pro* 
fits of certain lands, and to pay a specified sum to the person from wnom 
they take.— I. L. R., 1 Madr. 52. 

Per Turner 0. J. — ** Looking to the conrse of legislation in this Presf* 
denoy, it was held by Mr. Justice Muttusami Aiyar and me that the word 
* tenant* in Act VIIl of 1865 was intended to include a farmer or lessee, and 
that such tenants have as against the superior landlords and the landlords' 
against such tenants under the Act the same summary remedies as they 
pectively enjoyed under the Regulation,** — 9 Indian Jurist, 70. 

Although the Rent Recovery Act defines the term landlord in that Act 
as including Inamdart who may be mere assiguees of Government revunnei 
and also os inclnding persons, who farm the land revenue under Govern* 
ment, the term tenant meaning a person bound to pay rent te a todholderi 
hardly describes with sufficient accuracy a ryot, who is bound t6 ]^ay Wefttth 
and not rent : and although the legislaturo may have intended to* anthondo 
the assignee or farmer of revenue to avail himself of the summary powen 
provided for the recovery of the revenue, there is nothing to indicate an 
intention to alter the statns of a revenue paying ryot.— 8 Indian Jarist|77. 

To constitute the relation of landlord and tenant under this Act there 
need he no right of reversion in tlie former, nor any agreement by the latter 
to hold in oonsideration of rent. Hence the use of the words ** tenant** 

** rent** is very misleading ; for “ tenant** under the Act means something 
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qsiie different from tie meaning under English law ; and rent” may be 
Userely assigned revenne, and in no sense economio rent.— Per H. J. Btokes^ 

No snob relation as that of landlord and tenant exists between amor^. 
gagor (after redemption) and the grantee of the mortgagee, and snoh mort* 
gagor mast establish his right to oolleot rent before he oan sne to hare the 
amonnt thereof ascertained. — 2 N. W. B., 197. 

The relation of landlord and tenant does not subsist between Zemindars 
and the holders of inams situated within their estates, and the latter cannot 
he proceeded against under this Act for the recovery of quit^rent or land 
besB, the collection of which has been entrusted to the semindars by Gov- 
ernment. Board’s Pros., 14th October 1880, No. 1,512. 

2« Landholders shall have authority to proceed against tenants 
‘ for arrears of rent in the manner and on the 

0 0 enforcing arrears.- hereinafter laid down : provided at 

ways that process against a tenant under this Act must be taken within 
one year from the time when the rent became dne. 

Notes. 

In 1869 a village in tbe zemindari of R was granted by the zemindar 
to S at a favorable rent, in consideration of S renouncing a claim to tbe 
zemindari. The village was hot separately assessed and divided off from 
the zemindari. The rent having fallen into arrears, the village was sold in 
1675 under the provisions of the Bent Recovery Act and purchased at the 
sale by the Agent of the Court of Wards on behalf of the defendants, minor 
sons of the deceased aemindar. In a suit brought by S, in 1883. to recover 
the village JSfeld, that the sale was binding on S and that the suit was 
barred by limitation.— I. L. B., 8 Madr. 196. 

In a suit by a tenant against a zemindar to release an attachment made 
under Bent Recovery Act, sec. 40, it appeared that, aoeording to the kist* 
bandi obtoiningin the zemindari, rent was payable i*. monthly instalments, 
oommenoing with November in each fasli : — Held, that the unit for the 
rule of limitation prescribed by Rent Recovery Act, sea 2, for proceedings 
by the landlord was the aggregate rent in arrear at the end of the fasli.— 
18 Madr. 463. 

l^nt is payable by the person for whom lease was obtained though the 
lease itself be in favor of other nominal parties — Sadr. Rep. of 1859, p. 
148. Voluntary relinquishment by Zemindar of rent leviable on an un- 
registered tenure does not bind his successor to abstain from demanding 
rani.— Sadr. Rep. 1861, p, 69. 

Sm ]• L. B., 8 Madr. 9, noted under seo. 1. 

* 9* 2kaiiDdar8| Jaghirdara, Shrotriemdars, Inamdars and persona 

Trittin uniiasata to be lands from the above personsi or far- 

•iulMaged be t Wien land- miiig the Laud Revenue under Government* 
beldnie and their tenants. gftaZi enter into written agreements with their 
tenants* the engagements of the landholders being termed puttah, and 
those of the tenants being termed muohilka. 

Notea. 

^ A mortgagee from a zemindar of a village which is not separately 
messed ttnoer see. 8 of Etegulation XXV of 1802 is not entitled to en- 
51il*d^* "-oo^ptanoe of a patta under the provisions of this Act. — I.L.B., 
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Tha renter of a Zetnindari, to whom the right to collect the Bjd)t«ba£ 
or qaiiTeot on in&m lands and road-oess payable to Oovemment was ^sls*. 

f alM| sued to compel the inamdars to accept pattas and ezeoate mnoVI^ 
as for the amount dne HeU, that the inamdars, not being onltirst&|t 
tenants, were not bound, under Act VIII of 1865 (Madras), to accept ^ 
patta. Ramasami e. The Collector of Madura (I. L. R , 2 Madr. 67) rt* 
lerred to. — 8 Madr. 576. 

Although the English rule of law as to the nature of the possession 4^ 
a tenant for a term of years, who holds over, has been adopted in Britisll 
India, the rule of limitation prescribed by 3 A 4 Will. IV, o. 27, by which 
time begins to run against the landlord from the date of his right of entry, 
has not been adopted in the Indian Limitation Act, 1877. If a tenant for 
years bolds over in British India, time does not begin to run against the 
landlord until the tenancy on sufferenoe has been determined.— 8 Madr. 
424. 

A landlord within three days of the end of the fasli tendered to a 
tenant by way of patta document containing a statement of account of rent 
payable in respeot of the onrrent fasli : — He/d, that the document tendered 
was a good patta, and that under local custom a valid tender of patta may 
be made at the end of the faali. On second appeal by a landlord against a 
decree of a District Judge, who stated in his judgment that ** though the 
tenant admitted the execution of them, inuehilka it was not shown that 
he dispensed with the patta;'* no objection was taken in the memorandum 
ef appeal that the muchilka, which contained a statement that no patta 
was necessary, had been neglected or misconstrued. The High Court order* 
ed that the Judge be asked to take the postscript into his odnsideration and 
submit a revised finding.— 10 Madr. 363. 

A landlord sued his tenants in the Court of a District Mnnsif to en* 
force acceptance of pattas and the ezeontion of mnohilkas by them, and to 
reooverarrearsof rent. The suits were filed more than thirty days after 
tender of the pattas, which were fonnd to contain certain improper stipu* 
lations : — Held, (1) the suit was not barred by the rule of limitation in Rent 
Recovery Act, sec. 51 : (2) the Civil Court bad jurisdiction to entertain the 
suit and to modify the pattas where they were fonnd to be improper and to 
enforce the execution of corresponding mnohilkas ; (3) the claim for rent 
should have been diaallowed ou the ground that the pattas as tendered 
were improper pattas— Narasimma o, Suryanarayana (I. L. R., 12 Madr. 
481), distinguished. Per cur, ** The deoisions [as to rates of rent] in pra« 
vions suits are admissible as ** evidence of local usage, though the tenants, 
in the oases before them were not parties to them.” — 13 Madr. 361. 

Held by Collins, C. J. Muttusahi Attau and Pabksb, JJ., (Shbpeabd, 
J., dies) that an ordinary Civil Court has jurisdiotion to entertain a suit to 
enforce aooeptanoe of a patta and ezerntion of a mnehilka:— Held, farmer 
that if the puttah whioh has been tendered is found not to he a proper onCg. 
such a Court cannot amend it and direct the tenant to execute a muehilkw 
oorresponding with it as amended, but can, in a suit properly framed for 
that purpose, pass a decree declaring what is a proper patta.— 14 Madr. 
45L 

It is not competent to a Mulgeni tenant in South Canara to relinquisli 
his lease and free nimself from his obligation for rent without the consei^ 
of the landlord:— Quesre, whether a Mulgar is within the olasa of ioiid* 
holders defined in Rent Recovery Act, sec. 3.— 15 Madr. 67. 
n UO 
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A ragiatored holder ct m semisdari aned under the Bent BeooTory Act 
to enforce the eooeptanoe of a patta and exeontion of a mnofaalka bj^ the 
d^endan^ a tenaai on the estate. It was pleaded, in defence, that the 
aemindari was the undivided propertj of the plaintiff and hie ooparcenerai 
in whose name a patta and mnohilkahad alr^y been ezobanged fieZd* 
that the plaintiff, as being the renstered semindar, was entitled to main* 
tain the snit alone.— 15 Madr. 484. 

An agreement between a landlord and tenant in the Madras Presi* 
denoj for more than one year is a Pnitah within the meaning of this Act, 
and consequently exempted from registration under Act XX of 1866/— 7 
H. H. 0. B., 284. 

Suits for the reoove^ of rentoannot be maintained in the Civil Courts 
hy the landholders described in this section unless Pattahs and Mnchilkaa 
have been exchanged between the landholder and the tenant as required 
by seo. 7 or some one of the other conditions of the Act have been oomplu 
ed with. Bat suits for the recovery of rent may be maintained by the land- 
holders described in sec. 13 without the interchange of Pattahs and Mu- 
ohilkas.-7 M. H. 0. B., 812. 

The relation of landlord and tenant does not subsist between zemin- 
dars and the holders of inams situated within their estates, and the latter 
cannot be proceeded against under this Act for the recovery of quit-rent 
or land cess, the colleoiion of which has been entrusted to the zemindars 
by Qovemment.— Bd*B. Pros., 14th October 1880, No. 1512. 

A portion of lemindari was sold in execution of a decree. The pur- 
chaser who had not obtained a separate registration of the village in his 
own name by the Collector, brought a suit against a ryot to compel accept- 
ance of a Puttah. The High Court held that the plaintiff has not by bis 
purchase acquired the title of zemindar, until he shall have been recogniz- 
ed as a zemindar by thie Qovemment, or by the Collector on behalf of Go- 
vernment } and that until the plaintiff shall have obtained: the separate 
assessment and registration of the village in his name un* er eeo, 8 of Be- 
gulation XXV of 1802, he is not a person farming the land revenne under 
Government who, under this section, would have the right to tender a 
Puttah. — 6 Indian Jurist, p. 855. 

The provision in this eeotion pre^supposes an existence of the relation 
of landlord and tenant between the parties which would entitle either to 
demand a written engagement. So a lease by a zemindar of a part of bis 
semiudari is not a puttah within the meaning of this Aot. — Privy Council 
decision in Ramasawmy Ohetty v. The Collector of Madura. (Selugai Case, 
8th, May 1879). 

The pntlahs and muchilkas mentioned in seo. S, Madras Act VIII of 
1865, must be understood to embrace those written agreements only which 
are mutually interchanged by a landlord and those of his tenants who are 
actually engaged in the cultivation of the lands to which they relate, since 
the remedies which the Aot provides in secs. 8 and 9 can only be made 
available where the relation of landlord and tenant, or a holding of some 
sort, already exists upon such a basis that the landlord or the tenant, as 
the case may be, can come into Court and claim to have a writing grant- 
ed to him. Senibhf if a lease granted by a Zemindar to an intermediate 
holder could be considered a puttah within the meaning cfflseo. 3 of the 
Mirras Aot VllI of 1865. it would, under the proviso ip aeo. 11 of that 
Act, be liable to be set aside by the successor of the grantor if granted at 
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ft lower rftta then thfti genermll j peyable on snch lendii ftnd not for tbe 
pnrposee mentioned in toe said proriso 67. 

Where a pnttah had no attesting witnesses and was not oapable of di« 

proof, it was held to have been established by the fact of hating oosao 
mm proper onstody, corroborated by the esaot identity of the j^ntor’s 
signature with his admitted signatnre on other doonments, 15 S. W. R. 0. 
B., 494. 

Where there are no words in a lease extending its protisiona to other 
parties beyond the lessee, its terms must by interpreUKi as applicable to 
the lessee only, unless the Court it able, from the oonduot of the parties 
and the surrounding cironmstanoes, to come to ft different oonolosion. 
Where a lease contains a condition whereby the lessor agrees not to put an 
end to the mnknrraree of his leasee, except on the occurrence of a fresh 
settlement on the part of Government, it does not follow that the lessor 
intends to constitute a hereditary lease if no Government settlement took 
place.— 14 S. W. R., C, R., 262. 

In Erishnamachary v. Gangaru Reddy the facts were these : — The 
plaintiff had purchased four out of seven shares in a Sbrotryam village, 
and having tendered pnitahs to the defendant for four-sevenths of the rent 
due by hitu on his holding, he brought a suit to enforce acceptance of those 
puttabs. The defendant objected that he was not bound to accept a pnttah 
nnless tendered by the whole of the Shrotrysmdars* The High Court, in 
disposing of the oase, said, It appears that the defendant baa not paid 
rent to plaintiff’s predecessors in title and to the other Shrotryamdars se- 
parately in respect of the interest of eaoh in the Shrotryam, nor does it 
appear that the Shrotryamdars have agreed among themselves to receive 
the melvaram separately. We think that the several Shrotryamdars con- 
stitnte one single landholder, and one of them is not entitled under the 
circumstances to enforce acceptance of a separate puttah/’— 5 Madr. 229. 

Jn the case of Gouse e. Soondra the position of an assignee of a per- 
manent lessee was fnlly discussed before a Full Bench. The decision of a 
Division Bench in Zitiulabdin Routhen v, Vijien Virapathren was then 
considered and dissented from, and the Court held that the plaintiff as as- 
signee of a permanent lessee was a landholder within the meaning of the 
Act entitled to enforce the acceptance of a pnttah. — 8 Madr. 894. 

In the Madura District two Plaintiffs came forward as landlords of 
the Southern and Northern parts of the village respectively, and sought to 
compel eaoh ryot the accept two Puttabs for his lands — one in one Plain- 
tiff’s name for the Northern half of each field, the other in the other’s 
name for the Southern half. Each plaintiff entirely admitted the other 
-Plaintiff’s claim and restricted his own Pnttah to his own undisputed 
moiety. But the Head Assistant Collector held that the qnmtion whether 
** either has a separate landed interest in the village, is a civil question” to 
be decided by inspection of title deeds, &o., and not determinable by a Re- 
venue Court, and accordingly came to the conclusion that each was incom- 
petent to sue independently of the other. The District Court of Madnm 
(per P. P. Hutchins) held that this decision oonid not be maintained ; ad- 
ding “ It seems to me that there is not only no civil qnestion, but no 
question of any description. The tenants admit that these plaintiffs are 
the only landlords, and each of the plamtiffs admits the other’s several 
title. It is immaterial whether they have been reoognis^ as separate land- 
holders by a civil tribunal or any other authority. It is even immaterial 
whether their alleged severalty can be traced in their title deeds or has 
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i^ly now beeo oretfied by ft mniuat atraoeftiaftot or oonraoieiit fleiioii. U 
ift olearlj competent to them to serer their lends if they please, and since 
they hare chosen to do so, no one gainsay them/’-^A. S. Nos. 43 to 46 of 
1377» District Court of liadnra. 

See I. L. B., IS Hadr. 479, noted nnder seo. 12 of Beg. XXV of 1802. 

4* The pnttah shall contain the names of the contracting parties; 

ContsnUof pottah and description and extent of the land ; 

nnchiika. the amonnt and nature of the rent, according 

as the same may be payable in money, or in kind, or by a share of the 
prodnce, including any fees or charges payable with it according to 
fistabliahed usage or to law ; the period at which payments are to be 
made ; the date of the contract ; and all other speoial terms by whiob 
it is intended* that the parties shall be bound. The moobilka shall, at 
the option of the landholders, be a counterpart of . the pnttah, or a 
simple engagement to hold according to the terms of the latter. 

Notes. 

The putiahs and muohilkaa required by this Act shonld be made and 
exchanged daring the existence but not neoeBsarily at the commencement 
of the tenancy, the terms of which they are meant to express.-^I. L. B., 1 
Hadr. 146. 

This section requires no more than that the pnttahs should mention the 
rate and proportion of the produce to be gWen and not the specifio quanti- 
ty or num W of measures.-- >1 Madr. 146. 

A land-lord being authorized to oolleot on account of Government the 
water tax imposed under Act VIII of 1865 (Madras) sued bis tenant to 
compel him to accept a patta for such water-toz under this Act. field that 
the tenant was not bound to accept the patta. — 7 Madr. 182. 

A tenant having accepted a patta (which did not ^ive the partioulara 
described in sec. 4 of the Bent Beoovery Act) and haviof, executed to the 
landlord a muohilka which was registered, is not entitled to obtain in a 
summary suit an order setting aside a distraint by the landlord for arrears 
of rent.*— 18 Madr. 271. 

An instrument which is in terms a temporary lease is as binding on 
the lessor Ofua lease, where the tenancy is to commence at a futare day or 
on the determination of an existing lease nnder which another lessee is in 
possession as where it commences immediately. — I M. H. C. R., 153. 

In a suit to recover a village alleged by the plaintiff to have been let 
to defendant on service tenure by an ancestor of the plaintiff and to be re- 
sumable at the pleasure of a successor, the only facts proved in evidence 
were a holding for a loDg()eriod of years and a payment of quit-rent to the 
plaintiff, the somiodar. Held, that snob facts establish merely a tenancy 
from year to year.— 8 M. H. 0. B., 1. 

This Act does not operate to make a tenancy created by ordinary patta 
and moobilka permanent by attaching to it a condition that it shall be un- 
determinable as long as the atipnlated rent is paid.— 6 M. H. G. B., 164, 
175. See note nnder Beg. IV of 1822. 

Where a miraai ryot of the Tanjore District sublet his laud to another 
lev five years, it was held, that the written instrument operated to create 
ifhe relation of landlord and tenant and was a lease.— 4 M. H. C. B., 153. 
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The ieneney of an ordinary poitadar in ibe Madras Preaid^ieyi ^whia 
properly orealed* entides the tenant to the right of ocMpanoy for the pne# 
pose of onluTation until default in payment of the Btipttlated retit at the 
iimi it becomes dne or sorreoder to the landlord lu writing ; and the right 
of a tenant is assignable as a mortgage seoarity. — 5 M. H. R., 120. Diesmit* 
ed from in 6 M. H. 0. B., 16t. 175. 

A semindar is not bound to entor deduction on aooonnt of Manipum lar 
the Pottah ; and the question whether or not the ryot is entitled to the 
allowanoe be olaims is one whioh the Revenue Court has no jurisdiotion to 
entertain— * A. S. Nos. 474 of 1876 and 53 to 59 of 1877 in the Distriot 
Court of Madura. 

Where there is nothing to show on what tenure a tenant holds from 
his landlord, the presumption is that he is a yearly tenant.— •Rev, Bagistmr 
of 1871, p. 391 

Where a paita purports to convoy so many beegafas of land more or 
less" within certain boundaries the test of what is really conveyed is aolt 
the area of the land but its boundaries. — 14 S. W. R., C. R., SOI. 

Where the Ramnad Zemindar had for a series of years entered **Brah« 
madayam Manipum** in the puttahs of those ryots to whom it was doe and 
subsequently found it inconvenient to enter that item in the puttahs of the 
desoendants of those to whom the Manipnin had been^ original grsnlsd, 
the desoendants of the original grantees instituted suits to try the quai* 
tioQ whether puttahs omitting the customary deduction on aooonnt of the 
Brah madayam Manipum are proper puttahs. Held that the semindar is not 
bound to enter deduction on account of Manipum in the Pattah ; and the 
question whether or not the ryot is entitled to the allowanoe he claims 
is one which the Revenue Court has no jurisdiction to eiitertain.— A. S. 
Nos. 474 of 1876 and 53 to 59 of 1877 in the District Court of Madura. 

An Inamdar who was assignee of one* third of the revenue payable on 
t a certain land, (the remaining two-thirds being retained by the Gh>vern« 

I ment) instituted a suit in the District Mnnsiff's Court to recover from the 
cultivating ryot half the produce of the laud as varam. The Inamdar alleged 
that the tenant declined to accept a pattah embodying these terms. The 
matter eventually went up in second appeal to the High Court, who held 
that the only puttah which the tenant could be compelled to accept was 
one prescribing payment of the revenue, and having regard to the terms 
of the inam grant, the puttah must embrace the share of the Oovemment 
as well as of the Inamdar. — I. L. R., 7 Madr. 325. 

When pattas have to be tendered, the tender must be made within the 
fasli for which rent is sought to be recovered*— 7 M. H. 0. B„ 359. 

Where there is nothing to show on what tenure a tenant holds from 
bis land lord, the presumption is that he is a yearly tenant. — Rev. Begis« 
ter of 1871, 391. 

The trasiees of a mattam sued to eject a tenant because be refused to pay 
increased rent. The tenant contended that he was entitled to hold perms* , 
nently and oonld not be ejected so long as he paid the rent. The lease did 
not evidence more than a contract of letting from fasli to fasli and did Hot 
bind either party beyond each fasli while the tenancy remained nndetsrmin* 
ed. Held, that from this oonstmotion, the plaintiff possessed the absoluhs 
right to put an end to the tenancy at the end of a fasli, nnless the oondi* 
tions relied upon were by force of onstom or positive law made a part ci 
the contract of tenancy ; that neither the old Regnlations nor this Act, bad 
the effeot of interfering with the existing rights of landlords and tenantif 
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iihclki th4^ did not dpemto to ostond a tetany beyond tho period of iie 
daratloo aeoored hy any oootraot oxeaHiitg and tiiat tbe Act expresely 
thawed that thd daratioa of a tenanpy waa still a matter for determinaUon 
it a regular suit l^theappHeatioii of the geoerid law to the agreement c* 
the patiies.~BeT. Beg. ox 1871, p. 384* 

Where a joint lease was giyen to many persons, with an entirety and 
eqaality of interest among the tenants, the resignation of some of the joint 
lessees does not necessarily operate to yoid the lease. — 9 W. B., 47« 

A lessee who sues, alleging that there has been an interrnption to his 
lease to ont or sell the trees on the land inclnded therein, most base his 
right, first, upon its beihg a necessary incident of the lease by reason of the 
oQects of tbe lease ; or, secondly, under some positive law ; or thirdly, 
under someonstom to be incorporated in the lease ; or, fonrthly, under the 
express terms of the lease* — 10 W. B., P. C., 13. 

In strict law a farmer forfeits his lease by the withdrawal of the per- 
sonal security jgiyen by him at the time of taking the farm. Bub oases of 
forfeiture are not favoured when no injury has resulted, or when a money 
compensation is a sufficient remedy. Mere nn punctuality in the date of 
payment of rent is no ground for forfeiture. The Zemindar, if he has sus- 
tained injury by such unpunctuality, may sue for the interest due during 
the period in which the di&rent instalments remained nnpaid and for con- 
ditional forfeiture, but he cannot demand at once the absolute forfeiture of 
the property .-^16 3. W. B., 0. B., 108. 

Where a lessor gives his lessee power to subdet and the latter sub-lets, 
the sublessee obtains rights against both of which he cannot be deprived 
without his own consent. The lessee’s surrender of bis lease cannot operate 
to tbe prejudice of the sub-lessee.— -13 S. W. B., 0. H., 281 . 

Where a lease gives the lessee the right to continue in possession until 
money borrowed from him is liquidated, the lessor is put in the position of 
« mortgagor, and, to the extent of the security given, the lessee is in the 
position of a mortgagee, but the lessee is not entitled to have the property 
•old.— 13 a W. B., 0. B., 445. 

Any leasehold estate, when not expressly limited to the life of the les- 
aee, passes to his heirs in the same way as other property, and if the heirs 
take the estate of tbe deceased lessee they take it with all rights and res- 
ponsibilities.— 16 S. W. B., C. B., 147. 

A permanent lease will not become void upon the tenant falling into 
arrears with his rent, unless there be an express condition to that effect.— 
Deo. S. TJ. No. 186 of 1859. Where a lease is granted in perpetuity at a fixed 
rent, and the lessor reserves no reversionary interest in the land or in the 
trees growing on it, the lessees are entitled to the ownership of the trees. — 
10 W. B., 419. 

See 1. L. B., 8 Madr. 576, 10 Madr. 363 & 14 Madr. 411, noted nnder 

S. 

5- ' The landholders specified in Section'S shall hot levy any un- 
Bemedy in oese of unau- authoriaed tax on their tenants under any name 
tbsrissd osmoticio. or under any pretence. Every tenant from 

Whom any sum is exacted in excess of the rent, or other authorised 
charge specified in hie puitab, shall be entitled to recover by a sommary 
icit before the Odileotor double the amount so exacted^ with costs. An 
award of oompeusaiion under this section shall not .bar or affect any 
penalty or punishment to which the receiver of such sum in exoese of 



BBNT ItBCOTSBT* 

^tli6 proper rent and aothoriaed ohargae may be mtlg^t by law for 
°eztortion« 

ITotea. 

All oeeeea wbioh are not epaoifioallj inoloded in the oontritot nadif^ 
which the ryot |>ay8 rent are illegal, and a suit cannot be maintained for A; 
ocM which was not avowed nor eanotioned nor taken into account in Aaing 
the Oovernment revenna at the aaitlemant. — 1 N. W. B., 40. 

Rent is not altered by being paid in a different coin, ins., in knldar 
instead of Sicca rnpeas; and the apparent addition of one anna par rnpaa 
(the difference in valne between the two kinds of rnpees) is not a real ad« 
dition to the rent nor is it an extra cess of an arbitrary nature or an illegal 
character. —2 N. W. B., 92, 

With reference to the corresponding section in Beg. XXZ of 1803 
(repealed by sra. 9 of this Act) it was held that a Mottahdar is jnstified in 
levying an increased assessment upon areoa and ooooannt and other trees 
and betel gardens newly formed on puniuh lands.— Deo. 8. U. S. A. No. 6 
of 1847. 

6. Pnttahs and mnehilkas shall be regularly signed and registered 

PntUhs and mnohiikat by the Cnrnnm of the village in which th# 
to be signed and ragistemd. lands engaged for are situated. 

Note. 

This section imposes on Carnnms the dnty of signing and registering 
the Pnttahs and Mnehilkas, but no provision seems to have been made for 
compelling snob registration. A suit is maintainable on Pnttahs and Hu» 
chilkas though not signed or registered.— 4 M. H. C. B., 243; 

7. No snit brought, and no legal proceedings taken, to enforce 
No Bait to be brought the terms of a tenancy, shall be sustainable 

nniess pnttahs and inuohil- nnless pnttahs and mnohilkss bave been ex* 

or tendered or dispensed changed as aforesaid, or unless it be proved 
that the party attempting to enforee the coiiv 
tract had tendered such a pnttah or mucbilka as the other party wae 
bound to accept, or unless both parties shall have agreed to dispense 
with pnttahs and muofailkas. Such tender shall be snOSciently evidenced 
by such proof of service as is provided for by Section 39 in the case of 
notices. But it shall not be necessary to send duplicates of such doon* 
ments to the Collector. 

Notee. 

Pttttahs and mnehilkas should be made and exchanged during tbeexis* 
tenee but not necessarily at the commencement of the tenaiW, the teme 
of which they are meant to express.— I Madr. 146. ^ 

When a mucbilka has b^n taken from a tenant under this Act but 
not pnttah granted, this is some evidence that the tenant disnensed with 
the delivery of a patta, and legal proceedings ought not to be set aside, 
atmrely because no pnttah and mucbillm have been exchanged, without ea* . 
quiry as to whether the parties have agreed to dispense with pnttahs and 
mnehilkas. — 3 Ma^. 265. 

A tenant is not boand to acoept a patta which requires him to refia* 
qnish at the olose of the fasli laml which he hai been unable to caltihrale. 
— *Madr. 328. 






uEsx 


[SicT, 


A landlord mho hat fUIed in a lait rent under thii Act eianiiot 
Idling a fresh aait for nte and ooonpation.— 7 Madr. 8C4. 

The Bent Beeovery Act does not require that a tenant demanding a 
patta shall apply in writing to the landholder specifying the lands and the 
Fasli for which the patta u required. — I. L. B., 8 Madr. 1. 


When a Oolleotor in a snit brought under the provisions of the Biont 
Recovery Act has decided that a tenant is to accept a patta on certain terms, 
the landholder is not bound to tender such patta for acceptance before suing 
to enforce the terms thereof.— 8 Madr. 2. 


A snit for rent cannot be maintained in a Small Cause Court unless 
puttahs and mnohilkas have been exchanged or unless there has been a 
tender by the party suing, or the parties have agreed to dispense with them. 
— *4 M. 0. It., 898. 


The tender of puttahs most be within the Fusli year for which rent is 
sought to be recoTcred.— 7 M. H. C. B., 859. 

Where there is no contract between the parties for the payment of rent 
a snit to recover rent is not cognisable by a Court of Small Causes, even 
though a Puttah has been tendered and refused.— 4 ‘M. H. C. B., 893. 

Where actual possession of land is obtained by a sub-renter from a 
superior renter of a 8emindary,a privity is thereby established which gives 
the semindar a right to realise the amount of kist due on those lands, uoU 
withstanding failure io prove execution of muohilka by a snbrenter. — 1 M. 
B.O. B ,24. 

Where registration of a muohilka is compulsory and it is not register- 
ed, plaintifi cannot recover rent upon it even though the mere occupancy 
of the land may be admitted by defendant.— 6 M. U. C. B., 45. 

Holloway, J, was of opinion that the words 'no suit brought and no legal 

S rooeediD|pi taken* applM only to suits and proceedings under this Act. 
(nt a majority of a Foil Bench was against him. 

The jnrisdicatioQ of regular Gonrte over suits which Haight be insti- 
tuted summarily under this Act to enforce acceptance of ^lat^ is not exclud- 
ed by the Act, The remedy by summary snit was originally given at an 
alternative remedy and does not debar the right of the landlord to the 
remedy by regular suit.— Indiau Jurist of 1879, page 315. 

" Legal proceedings" are prooeodiugs authorised by this law.— Par 
Hutchins, J. 

Plaintiff filed a summary suit to compel defendants to aooept a putta 
and defendants denied that plaintiff was their landlord. The Collector 
found that plaintiff was landlord and ordered acceptance of puttah. This 
deoision was upheld in appeal. H^n the strength of these decisions plain- 
tiff sued in the Small Cause Court to recover the value of the produce due 
to him ae landlord. The defeudaute again pleaded that he was not their 
landlord, aift the Small Cause Court loaght the opinion of the High Court 
on the point as to whether or not the Collector's opinion was oonclusive on 
the subieot of plaintiff being landlord. The High Court held that this 
. Chmerai question did not arise, but that as there bad been no tender of a 
patta snbseqnent to the Appellate Court’s deoision in the Bevenne pro* 
ceedings quoted above, the ease mnet fail.— 8 Bev. Beg. 229. 

The High Court held that there oould be no objection to a pntta for 
rent ascertained by the number of trees growing ob land detoribM in the 
patta. The putta might bp for the rent of the trees, describing the land 
on which they stand.— 8 Bst. Reg. 280. 
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This provision is inapplicable to a suit brought to recover arrears ^ 
rent for Fnslj 1275. (July 1865 to Jane 1866). The Act oame into operation* 
on the 1st of Jan nary 1866, bat the relation of landlord and teoaot Wlh* 
treated previons to its enaotment, and this seotion contains a rule 
material law to which no letrospective effect can be given, — 6 M. H« C. 

122 . 

Saits for the recovery of rent cannot be maintained in the Civil Courts 
by the landholders desofibed in seotion 3 nnless pnitahs and muchilks^ 
have been exchanged between the landholder and the tenant us required by 
this section or some one of the other conditions of the Act have been com* 
plied with. Bat anits for the recovery of rent may be maintained by the 
landholders described in section 13 without the interchange of pnttafasand 
mnohilkas. — 7 M. H. C. B., 312. 

Plaintiff sued for certain arrears of rent, the suit was dismissed as to 
Faslies 1271, 1272 and 1275, oa the ground that no puttabs had been 
tendered for those Faslies. Ou special appeal it was contended that no 
tender was necessary, because a suit which had been brought before Fasli 
1271, for the det><?rminatioa of the proper rate of rent was pending during 
those Faslies. Held that the pending of that suit did not render the tender 
of pnttahs nnoecessary and that the present suit was rightly dismissed. 
— 7M.H. C. R.. 61. 

This section applies to cases where the landlord is the exolnsive pro* 
pi Iciu^ ' the melvaram and the mirasivaram and the tenant has no 
saleable interest in the land. — 6 M. U. 0. R., 61. 

A puttah which professes to make the tenant liable to the person tender- 
ing it for lands not held as well as for lands held is an improper one and 
the tenant is not bound to accept it as it is wrong in one of the essential 
particulars, vu., local description and extent as required by section 4.<— J. 
L. H., 3 Madr. 127. 

Under this section the agreement to dispense with the exchange of 
pntta and muebilka need not be express, but it must appear that this pro- 
vision of the law was present to the minds of the contracting parties and 
that they deliber ately elected not to act upon it. The mere existence of a 
verbal lease is insufficiont to raise the presumption that the exchange of 
pntta and muchilka has been dispensed with — 5 Madr. 136. 

In a putta tendered by a landlord to his tenant under this seotion the 
rate of rent should be ascertained and declared even where the rate may 
vary with the means of cultivation or the frequency of cultivation, or where 
the quantum of rent may vary with an increase or reduction in the area of 
the bolding, — 7 Madr. 150, 

A landlord tendered a pntta to bis tenant, which contained the follow- 
ing stipulations “ If you cultivate, by the aid of Sirkar services of irri- 
gation, wet crops on dry land, you must pay water-rate settled acoording 
to the highest nanjai assessment of neighbouring land. If you occupy land 
in excess of that entered in this pntta, you must pay the appropriate assess- 
ment as our Sirkar may settle." Held that the putta was not one which the 
tenant was bound to accept. — 7 Madr. 150. 

Where the holders of shares in a Shrotrium village have not received 
or agreed to receive the rent separately from the tenants according to their 
shares, the several shareholders constitute one laud -bolder under this Act, 
and one oo-sharer is not entitled to enforce acceptance of a pntta by the 
tooants in respect of the proportionate rent payable to him.*«-'5 Madr. 229. 
n U1 
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In n suit by a cemindar against ihs grantee of an team to reeoyer 
atvears of kattnbadi, it appeared that no payment bad been made in respect 
of kattabadi for a period of twelve years l^foro suit. The snit was dismissed 
in the Oonrt of first appeal on the dodings (1) that no exchange of pattaj* 
and mnchilka had been proved, (2) that the plaintiff had not proved hia 
right to the kattabadi, and (8) that his right to it, if any, was barred by 
limitation. On second appeal by the plaintiff ’ITe/d, that the second and 
third of the above findings should bo accepted and the second appeal dis- 
miassd Alabi v. Kunhi Bi (I.L. B, 10 Madr. 115) distingnished.— Per cur : 
We do not think it necessary to oonsider whether if there had been a grant 
snbjeot to kattabadi, putca and mucbilka ongbt to have been exchanged. 
Madr. 161. 


See I. L. R., 12 Madr. 258, noted nnder sec. 9 ; 13 Madr. 463, noted 
leader see. 2; 14 Madr, 441, noted nnder sec. 3. 

This section shonld be read with Section 67* 


8 « When any of the landholders specified in section 8 shall, for 
three months after demand, have refased to 
Bafusal to grant putta «. ^ pattah as his tenant was entitled 

to receive, it shell be lawfnl for the latter to proceed by filing a snm- 
xnsry suit before the Collector, who shall try the case and direct a pro* 
per pattah to be granted, and shall award to the tenant each costs and 
damages as may be shown to have been incurred. 

Kotos. 

Fattsfas and Muobilkas should he made and exchanged during the ex« 
istenoe bat not necessarily at the commencement of the tenancy, the terms 
of which they are mepnt to express. — 1. L. 1 Madr. 146. 

In a summary suit brought under Bent Recovery Act (Madras) to com- 
pel the defendant to give a putta to the plaintiff for ce' taiu land which 
plaintiff claimed to hold from him, the defendant denied that the plaintiff 
was bis tenant ; — fieZd, that the Collector was bound to try the question 
so raised and not to refer the parties to a regular suit for its determiu- 
atioD.-— 15 Madr. 223. 

Suits under secs. 8 and 9 to enforoe the grant or acceptance of a put- 
tab are not suits to enforce the terms of a tenancy, and therefore not gov- 
smed seo. 7.— M, H, 0. decision in Special Appeal No. 665 of 1875, and 
A. B. iCoB* 52, 53 and 54 of 1880, District Court of Madura; see also 1 
Madr. 889. 

Where a sealed cover was brought by a postman and presented to a 
tenant who thereupon wrote the word ** refused” and returned the sealed 
cover, held this was no tender of a pattah, on the ground that the tenant 
” was not.fnformed that the thing tendered was a puitah at all, much less 
the puitah for any particular lands.” — A. 8. 456 of 1877» District Court of 
Madura. See also 1. L. B., 4 Madr. 145, noted under sec. 7. 

The expression summary suit” is not defined in the Act, Presum- 
ably snoh suits are intended to afford the means of cheap and speed v justme; 
as a fact they are generally as protracted and expensive as regular suits. 
They are subject to appeal and second apipeal. It is seldom that casee heard 
on appeal are not referred back to the pnginal Court . — Fcr U. J. Stokes. 

Where a tenant suing for a revival of his lease proves right of occu- 
pancy, the Court should proceed to determine what rates of rent should be. 
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impoied, eren slioald he fail to make good his claim to hold at fixid imtiii* 
-9W. R.,81. 

In Appeal Suit No. 204 of 1880, it was held by the District Obiitf ^ 
Madura (^r P. P. Hutodins) that, where a tenant died and his nophew 
was let iifto possession for five years and a pnttah issued in his name fb^ 
that period, it was not open to the landlord at that stage to prefer the la^ 
tenant’s widow as his suouessor and to refase the nephew the usual pnttaj^ 

It is not necessary for a tenant claiming a puttah from a landlord, tO 
file a muohilka or written statement shewing the lands which heolaims to 
hold, the rates of assessment and so forth. It is sufficient if he makes 0 
demand for a puttah in such terms as to inform the landlord sufficiently 
what the lands are for which the puttah is demand. — 9 Indian Jurist, 20. 

See I. L. B., 14 Madr. 441, noted under see. 8. 

9* When a tenant shall, for one month after demand, have refused 
Bafiuai to reoeira put* accept SDoh a pnttah as the landholders speei- 
tabs. Bed in Section 8 are entitled to impose, and to 

grant his mnohilka in exchange, it shall be lawful forsncl^ landholders 
to proceed by a summary suit before the Collector to enforojf aooeptanoo 
of the puttah. / 

Notee. > 

A suit under this section is not a suit to enforce the ^ tenan* 

oy, but one to determine those terms. — I. L, R., 1 Madr. S8l). ^ 

A summary suit to enforce acceptance of a pnttah is not a anit to en- 
force the terms of a tenancy bat a snit to obtain a determination as to 
what those terms should be.— -1 Madr. 889. 

The landlord must, in order to maintain a snit under this section, show 
that he has tendered a pnttah in writing. A mere indeGnite demand or 
notice whether written or unwritten is not saffioient. — 1 Madr. 45. 

A tenant is not bound to accept a pnttah which requires him to relin* 
quish at the close of the fasli, land which he has been nnable to onltivatS, 

Madr. 322. 

'Vrhere the holders of shares in a Shrotrinm village have not receiv- 
ed or agreed to receive the rent separately from the tenants according to 
their shares, the several share-holders constitute one landlord under the 
Rent Act, and one oo-sharer is not entitled to enforce aooeptanoe of a 
pnttah by the tenants in respect of the proportionate rent payable to him. 
— 5 Madr. 229. 

A landholder tendered to his tenant a notice stating that his putta, dt 
which the particulars were given, had been prepared and calling on him 
to oome within A month to the aemin outeberry to fetch the puitaand eao* 
onte the mnohalka : Held, that there was snfficient tender oi a putta to 
support a suit under sec. 9 of the Madras Rent Recovery Act.-— 1. L. B., 
12 Madr. 253. 

In summary suits brought by a landlord to enforce aooeptanoe by hid 
tenants of pattas tendered by him for the current /a«2», it was f)leaded that 
the pattas were improper in that they did not comprise certain land M 
which the tenants were in possession and in which they claimed permaaent 
occupancy rights, and also in that they eontained various terms which tk# 
plaintiff was not entitled to'imposeon the defendants, providing (tafsr oM|) 
(1) that interest should be payable oh the several instalments of rent as 
they became due, (2) that the defendant should not fell certain trees esQS|ii 
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Agri^tanJ pitrpoMa, (8) tbftk the defendant! ehonld not reap their 
<^rojp« vithoat previooaly obtaining the plaintiffs permission (4) that on a 
wange made without the plaintiff’s permission from dry to wet cultivation, 
the tenancy should be forfeited in case of default made by the defendants 
in paying the amount of Government assessment, and also an ndffetermin* 
ed sum then to become payable by the defendants to the plaintiff in addi- 
tion to the rent. The defendants failed to prove the permanent occupancy 
rights claimed over the land not comprised in the pattas, and it appeared 
that they had held leases from the plaintiff for the land in question for a 
period of three years and had held over after the expiry of the leases with- 
out the permission and contrary to the wishes of the landlord ; and it fur- 
ther appeared that the provision as to trees did not extend to shrubs, &o,, 
and had been an accept^ term in the pattas issued for ten years. The Ave- 
nue Court modified the terms of the pattas and passed decrees that the 
pattas as modified be accepted, against which some only of the defendants 
appealed, and the District Judge on appeal introduced further modifica- 
tions into the pattas: — field, (1) that the District Judge has no jurisdio- 
tion under Civil Procedure Code, sec. 644, to introduce further modifica- 
tions into the pattas in favor of the defendants who had not appealed ac- 
cording to the opinion formed by him in appeals preferred by the defend- 
ants in other suits ; (2) that the defendants were not entitled to have the 
pattas modified by enlarging the extent of the laud comprised in them, or 
by the oan^lUjti^h of the provisions as to interest and as to felling trees ; 
(8) that th^*^_endants were entitled to have the pattas modified by the 
oancellation of ihe provision as to reaping crops and of the provision for 
forfeiture.— -13 Madr. 249, 

In a lapdlprd’s snit to enforce acceptance of a patta and execution of 
a muohalka by the defendants, it appeared that the predecessor in title of 
the defendants had accepted from the predecessor in title of the plaintiff 
in 1849 a cowle for 1 1 years, which provided for payments in kind, but since 
the expiry of that period the rent had always been paid in money, though 
the amount varied. The tenant was described in the oowle as a sukavasi 
^iyat, and the defendants also claimed to be sukavasi teT.ants :-fisld, that 
it was unnecessary to determine the cause of the variations in the amount 
of rent, and that an agreement that the rent should continue to be paid in 
money should be implied, and the landlord accordingly was not entitled to 
impose a patta providing, for payment of rent in kind. — 14 Madr, 62. 

A semindar bolding lands irrigated by the Kistna aniout, from whom 
no extra peishensh is on that account levied by Government, is not entit- 
led to impose on his tenants a ** wet” rate of rent without the permission 
of the Collector. The fact that the tenants have paid rent at such a rate 
lor six years is not sufficient to establish an implied covenant to continne 
to do so. It is allowable for a landlord to insert in his pattas a.terro to the 
effect that tho tenant shall not fell trees without Lis consent.— I6Madr. 47. 

Where no puttahs and muohilkas have been exchanged, ooonpants of 
land cannot be sued for its proceeds even tbongh they have admitted plain- 
tiffs as proprietors.— I M. H. C. R., 3. 

A landnord may compel a tenant to aoeept pnttab for palmyra frees. 
The rent may be asoerteined by the nnmbers of trees growing on land des- 
cribed in the pnttab.— 4 M. R. C. R., 898. 

The Court must consider the reasonableness of the rate aooording 
to the local usage ; and where such usage is not ascertainable, aooording to 
the rates for nemhonring lands of similar description and quality.— 6 M. 
H. C. a., 204. 
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Tba mere laot of lands in the oocnpanej of ieaanie being a getnirtdiaT^ 

S annai lands, does not exempt them from the application of tbit AoiaM^ 
L fi. C. E , 53. 

The gnestion whether a Zemindar can enhance the rent of lands gfi^ 
M at a fftronrahle rent by a previous Zemindar oannot be tried somiota"' 
rily under this Act, bat should form the subjeot of a regular 8ttit,-rX 
Madras Law Reporter, 12. ; ^ 

Where a Zemindar sued to compel his ryots to accept a puttah at btt* 
hanoed rates of assessment and the Collector dooreed in his favor, it was 
held by the High Conrt that until the sanction of the Collector is firs! 
obtained as required by seutiou 11 of this Aut, the right to enforce accept* 
ance of snob puttah does not exist, and the subsequent judgment of the 
Collector cannot impart the sanction which is antecedently requisite to the 
right to 800.-4 Madras Revenue Register, 203. 

Where in the course of a summary suit before a Collector a snbetantf 
tive qaestioQ of right and title arises, such suit should be dismissed and 
the questioQ tried by regular tribunals. — 8 Madras Revenue Register, 108, 

Where the question was, whether a suit to enforce aooeptance of put* 
tab was maintainable in a i^ular Court, held that the jurisdiotion of such 
Courts over suits which might be instituted summarily under this Act is 
not excluded by the Act. The remedy by summary suit was originallj 
given as an alternative remedy and does not debar the right of the lan£ 
lord to the remedy by regular suit. — Indian Jurist, July 1879, p. 315. 

Where the subdessee of the Shivaganga Zomindary distrained the pro* 
perty of an Inamdar for arrears of qait*rent., the Inamdar sued for the 
release of his property, urging that no puttabe and muuhilkas had been ex* 
changed. The sub-lessee denied that he was landlord and pleaded that as 
he was collecting the quit-rent as authorised by the Government it was not. 
necessary to exohange puttahs and muchilkas. It was held that though the 
Ipamdar might be a landlord in respect of the ryots onltivatiug under him, 
was nevertheless a tenant in respect of the sub-lessoe to whom he was 
A d to pay porooppoo or quit-rent ; and such being the case, the fact 
that o puttah and muchilka had been exebaugod rendered the distraint 
illegal. — 7 Madras Revenue Register, 40. 

No implication of a contract to pay rent to the Zemindar on the part of 
the tenant can arise in aoaso in which the defendant has been paying rent 
to another Zemindar than the one now suing fora kabnliyat. — 7 W, R,, 126* 
In an action by a ryot against a Zemindar claiming a right tooultivalo 
nnder a Mirasi tenure, certain land of which be had been deprived, and 
sutiig for an injunotion to compel the Zemiudar to grant him a lease or 
puttah, it appeared that the ryot had made several tenders for the rent of 
the lands ; held, that the Zemindar might rejected either or all the term# 
pjEk^d, but it was inoumbent upon him, at the same time, to tender to the 
ryot a' puttah oootaiaiug such terms as might appear reasonable*-**^Sel. Deo., 
S. U. No. 16 of 1812. , 

Where a landholder in the Madura Distriot died after letting out lands 
nnder a perpetual Cowle, the Court of Wards took posseMion of tbo 
estate and attempted to force a puttah on the Cowldar in wkioli t^ rat## 
of rent were doubled and the period of enjoyment restrioted to three years. 
The Deputy Collector found the contract between the landholder snd ths 
Oowldar not binding on the Court of Wards, and ordered aooeptao^ t^ 
Cowldar of the puttah tendered by tlie Court of Wards# The District Ocgt# 
of Madura (Per P, P, Huichinb) reversed the dedsioa of the Depntj 
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oa the groutid ili&t the laUer had so jurisdiotion io the matter. 
When the Depntj Oelleotor found that there wae an express oootraoti hie 
work was at an end and he had no jurlsdiotion to deoide that it was not 
bindiog.— Appeal Suits, Nos. 112, 120 of 1876 of the District Court of 
Madura. ^ 

Where a plaint asks for a kabuliyat for a given term, without ape- 
oifying the date from which the term is tooommenoe, it is in the discre- 
tion of the Court to fix the proper term.— 10 W. B., 362. 

See 8 Madr, 576 A 14 Madr. 441, noted under seo. 3 ; ISMadr. 479. 
noted under sec. 12 of Beg. XXV of 1802. 

See I. L. B , 15 Madr. 223, noted under sec. 8. 


10. lo adjudicating the snits specified in the preceding section^ 

^ fhe Collector shall first enquire whether the 

hi Baits tpedfied in the party sued was bound to accept a pnttab and 
preoeding seoftioD. muohilka, and nnlesa this be proved the 

suit shall be dismissed with costs. Should the plaintiff establish the 
above point, the Collector shall enquire whether the puttah tendered is 
a proper one. If he shall be of opinion that it is a proper one^ he shall 
pass a judgment directing the defendant to accept the , pnttab and to 
exeonte a ronohilka in accordance with it, and to make good any damages 
that may have been incurred by his previous refusal. If the Collector 
shall be of opinion that the puttah tendered is not a proper one, he shall 
deoide, io the mode prescribed in the next following section, what pnt- 
tab ought to be offered, and shall then pass a judgment ordering the 
defendant to accept such pnttab and to exeonte a muchilka in accord- 
ance with it. If within ten days from the date of the Collector’s judg- 
ment, the defendant shall’ not have accepted the puttah as approved or 
amended by the Collector as aforesaid, and shall not have executed a 
muohilka io the terms of the said pnttab, the Collector, on application 
made to him by the plaintiff, and on proof of snob default on the part 
of the defendant, shall pass an order for ejecting the defendant. 

Notes. 

A landlord having sued his tenant under the Rent Recovery Act to 
compel him to accept a putts, the Bevenne Court directed the tenant to 
aooopt the putta as amended by the Court. On appeal by the tenant, the 
District Court directed a further amendment of the putta. Three months 
after the decree of the District Court, the landlord applied to the Be venue 
Court to eject the tenant under see. 10 of the Bent Recovery Act for not 
aooepting the putta and executing a muchilka, and six months after tho~ 
date of that deoree tho Bevenue Court ordered the tenant to be ejected 
JETeldl, thatseotion 10 of iho Bent Recovery Act^ (whioh provides that, if with- 
in 10 days from the date of the Collector’s judgment the defendant shall 
not have aooepted the uutta as approved or amended by the Collector, and 
•hidl not have ezeoutea a muohilka in tho terms of the said patta, the Col- 
teetop, on proof of such default, shall pass an order for ejecting the defend- 
antX not warrant the order, — I. L. B., 7 Hadr. 572. 

A Bsweoua Court having ordered a tenant to be ejected under seo. 10 
et thieBeiit Beoovei^ Aot on the geooud that he had refused to accept a 
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mitU, as directed by the Court, the tenant brongjit a eait in the Cml £l0ai^ 
to set aside the order of the Jkvenne Coart : — Seld^ that the snit w^olfl 
not lie.— 9 Madr. 39. 

Where a suit was brought to enforce the acceptance of a pnttab, luift 
the Golleolor transferred the snit to the Deputy Collector for disposal, tbw 
right to make this transfer was discussed before the High Court, where it 
was held that the Collector of a district is, under Regulation VII of 18S18| 
competent to transfer suits under the Rent Reooreiy Act filed before an 
Assistant Collector in his district, to the file of any other Assistant Col« 
lector in the same district.” The transfer appealed against was accordingly 
upheld.— 7 Madr. 420. 

That this section needs amendment will be seen from the following 
case The Mittahdar of Veppampathu instituted a summary suit before 
the Head Assistant Collector of Salem to compel the defendant to accept a 
puttah. The Head Assistant Collector directed the defendant to accept a 
puttah as amended by him. The defendant appealed to the District Court 
under sec. 69, and that Court ordered a further amendment of the puttah« 
It turned out that the particulars giyen in the decree of the District Court 
were at variance with those set out in the judgment. The defendant lost 
six months in obtaining copies of the decree and judgment, and in making 
arrangements for applying for the correction of the decree. The Mittahdar 
in the meanwhile applied to the Assiatant Collector for an order of eject* 
ment against the defendant and this was granted. The High. Court held 
that the defendant was not liable to ejectment. They said, section 10 
''authorises ejectment when there has been a failure to aooepta puttah with* 

in ten days of the date of the Collector's judgment, but there is no pro* 

vision that a delay of ten days from the date of the Appellate Oonrt’s deci- 
sion to execute a muchilka in the terms approved by that Court, but at 
variance with the terms approved by the Collector, shall authorise eject- 
ment.” — 8 Indian Jurist, 559. 

See 8 Madr. 2, noted under section 7 ; 13 Madr. 249, noted under sec. 
9 i 13 Madr. 271, noted nnder sec. 4 ; 15 Madr. 223, noted under sec. 8. 
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11. In the decision of suits iovolviog disputes regarding rates of 
Buies for deciding dig- which may be brought before Oolleotom, 

pates as to rates of rent. under Sections 8, 9 and 10, the following Ba<* 
les shall be observed * 

All oontraoU to be en- Isf.— All contracts for rent, express or 

forced. implied, shall be enforced. 

2nd — In districts or villages which have been surveyed by the 
Bant how Bxed io our- British GoTernmeut previous to 1st Jutrawj 
Teyed Districts. 1859, and in which a money^assessment hai 

been fixed on the fields, such assessment is to be considered the pro- 
per rent when no contract for rent, express or implied, exists. 


no express or implied contract has been made between 
e j * ; • the landholder and the tenant, and when no 

rmto^of rent wh» M Mn^ money-assessment has been so fixed on thp 
tract exists. fields, the rates of rent shall be deteraiBed 
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oardiog to local nsagCi and whan nsage ii not olearijr ascertainable, then 
aocordiog to the rates established or paid for neighboaring lands of 
similar description and quality : Provided that^ if either party be dis- 
satisfied with the rates so determined, he may claim that the rent be 
discharged in kind according to Hbe Warnro’, that is, according to the 
established rate of the village, for dividing the crop between the 
Government or the landlord and the cultivator. When ^the Warum* can- 
not be ascertained, sach rates shall be decreed as may appear jnst to 
the Collector after ascertaining if any increase in the value of the pro- 
duce or in the productive power of the laud has taken place otherwise 
than by the agency or at the expense of the ryoi. 

4tK^ln the case of immemorial waste land and of lands left nn- 

. . . . occupied either throngb default or voluntary 

riiil waire lands, land- resignation, it shall be lawful for landholders 
hcidaw to arrange terms to arrange their terms of rent ; provided that 
^ * nothing in this rnle shall be held to affect any 

special rights which by law, or nsage having the force of law, are held 
by any class or pe 'son in snob waste or nnoccnpied lands : Provided aU 
uiayB that nothing herein contained thall affect the right of any such land* 
holder to raiee the rent upon any of his lands in consequence of additional 

Addiilon.l rent m.y b. h umk of irrigation 

demanded on aooonnt of Of other improvement executed at his own expense^ 
improvementf. where additional value having been impart* 

ed to any of hie lands, by any work of irrigation or other improvement 
executed at the expense of Government he has been re'jtdred to pay an ad- 
ditional value to Government in consequence of such lass-mentioned addition- 
al value or work of irrigation or other improvement But in either case 
the sanefion of the Collector as to the amount of additional rent shall be oh* 
tained by the landholder previous to his raising such rent upon his said 
lands or any of them ; Provided also, that no pnrtahs which may have 
been granted by any such landholder at rates lower than the rates pay- 
able upon snob lands or upon neighbonring lands of similar quality 

Pntt*li. irutod .t . low description shall b« binding upon his sue- 

rata not to bind locoeMora cessor, unless such pnttah shall have been bona* 
ssospt in certain oaiei. granted for the erection of dwelling houses, 

factories or other permanent buildings, or for the purpose of clearing 
end bringing. wsste-Iaud into cultivation, or for the purpose of making 
any permanent improvement thereon, and unless the tenant shall have 
substantially performed the conditions upon which snob lower rates 
of assessment were allowed. 

Hotee. 

A decree holder who has obtained possession of land in suit pending 
an appeal cannot grant a perpetual lease thereof which will be binding on 
his opponent in the event of the deoreo being reversed. — L L. B., 7 Hadr. 9b. 
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An innmdnr, wbo was assignee of tbe rcYonne land, sued to odmiNfil 
a raiyat to aoeepi a pntta for the land at Taram rates under the profisleppi 
of section 11 of tbe BetU Becovery Act : — Held, that tbe only pntta Wbkil 
tbe defendant was bonnd to accept was a pntta prescribing payment of tibe 
«^venne charge on the land. — 7 Madr. 325. 

Section 11 of the Bent Beoovery Act provides that in the decision of 
salts involving dispntos regarding rates of rent which may be brought be« 
fore Golleoto;^ under sections 8/9, and 10, all contracts for rent, express 
or implied, shall be enforced : — JETsld, that payment of rent in a particular 
form at a certain rate for a number of years is not only presumptive evi- 
dence of the existence of a contract to pay rent in that form or at that rate 
for those years, but is also presumptive evidence that the parties have 
agreed that it is obligatory on the one party to pay and the other to receive 
rent in that form and at that rate, so long as the relation of land-lord and 
tenant may continue. — 7 Madr. 865. 

Where a landlord, 'having for many years accepted rent at dry” rates 
from a tenant for certain land, sued the tenant to enforce acceptance of a 
pntta at ** garden” rates on the ground that the tenant had raised a crop 
with water taken from a well constructed by the tenant : — Held, that there 
was an implied contract within the meaning of section 1 1 of the Rent Re* 
covery Act to accept rent at ”dry” rates, and that plaintiff was, therefore^ 
not entitled to enhance the rate of the rent, the improvement having been 
effected at the expense of the tenant. — 8 Madr. 164. 

The sanction of the G>llector required by the proviso to cl. iv., seo. 11 
of the Rent Recovery Act, as a condition precedent to the enhancement of 
rent when the landlord has improved tbe land or has had to pay additional 
assessment to Government, is not requisite when, improvements having boon 
made by the tenant, the landlord seeks to enhance the rent. Per Muttd- 
SAwui Atyab, J. — The proviso to cl. iv. of sec. 11 of the Rent Recovery Act 
implies that when the tenant has improved the land at his own expense the 
landlord is not entitled on that ground to enhance the rent. Semhle 
1 of seo. 11, which provides that all contracts for rent, express or implied, 
shall be enforced, cannot be so applied as to deprive a tenant of the benefit 
of improvements made at his own expense. Per Hutchins, J. — When im* 
provements have been made by the tena^nt, the proper rate of rent has to 
bo determined with reference to the several provisions of sec.. 11^ quite 
irrespective of the improvements. — 9 Madr. 27. 

Land in a zemindari in the Kistna delta was newly irrigated from 
anient channels. The zemindar tendered pattas at wet rates Held, (1) 
that the zemindar was not entitled to levy increased rates without the Col* 
lector’s sanction under seo. 11 of Act YlII of 1865, although he had expend- 
ed money on the channels ; (2) that payment foi* five years of snob wet rates 
under a five year’s lease did not iniply a contract to continue such pay- 
ments ; (3) that a stipulation in the previous lease binding the tenants to 
pay such increased rates in case of future irrigation did not bind the tenants 
after the term of that lease expired. — 14 Madr. 44. 

A landlord has a right to charge water*oess when bis tenant cultivates 
a wet crop on dry land or a second wet crop on wet land by means of water 
taken from the landlord’s tank.— 10 Madr. 282. 

One co-sharer cannot sue for enhancement of his share of the rent.-*i 
Cal. 574. 

The rules contained in this section for determining rates of rent are tO 
hare operation in consecutive order.— 5 M, H. C. R., 425» 

II 142 
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In deierminioff the rates on garden onltiration held on yaram teonre, 
the mode presoribid in this section most be held to govern the oase . — b M. 
H. O.B.,426. 

The obligation to tender a pntta each sncoeedhig jear is not dispensed 
with by the pendency of a suit for Ihe determination of the proper rate of 
rent. — 7 M. H. 0. B., 61. 

In determining the rate of rent when no contract ezists» the Conrt must 
first consider the reasonableness of the rent demanded according to local 
usage and when such usage is not ascertainable, the rates for neighbouring 
lands of similar description and quality. Lastly, if neither of these pointo 
oan be determined, the Court may determine what is a just rate. — 6 M. H» 
O.B., 204. 

The words according to the rates established or paid for neighbour* 
ing lands of sinxilar description and quality” do not admit of rates being 
determined on an average of varying rents paid for neighbouring lands. 
The rate must be determined in accordance with either the general rate at 
which neighbouring lands of a similar kind are let or where the rents of 
such lands vary, ihe rate at which rents had for any time been actually paid 
by some of the tenants of such lands. — 6 M. H. C. B., 239. 

A Small Cause Court has no jurisdiction to try a oase in which the 
rates of rent are unascertained and where the question to be decided is 
whether the puttah tendered is a proper one, such as the defendant is bound 
to accept. Until the terms are fixed there can be no contract, and the Small 
Cause Aot deals with claims for rent based on contract. — 4 M.H.C.R., 893. 

Where the lessee of certain villages in the Bamnad Zemindary was 
ejected on the ground that the lease granted by a former Zemindar was not 
binding on his successor, and Buie lY of this section was relied on in sup- 
port of this contention, the High Court held that the second proviso contain* 
ed therein does not apply to a lease which is bona fide and valid under the 
General Hindu Law and as such falls under Buie I. Th'S Proviso does not 
amount to a repeal of the Hindu Law regarding ordinary leases, but it ap- 
plies only to such leases when in the oironmstances in which they are made 
they amount to a fraud upon the Zemindar’s power as Manager, or to alien- 
ations made for the personal benefit oi the grantee and to the prejudice of 
the successor.— 2 Madr. 80. 

Where a landlord claimed to revert to nanjai rates of rent on the ground 
that he had repaired a tank, which for years had been unrepaired, it was 
hdd that the sanction of the Collector was not required by this Section. Hsfd, 
oko, that a reasonable time must be allowed to the tenant to prepare for 
change of cultivation. — 6 Madr. 311. 

Where there was decree between plaintiff and defendant fixing the ! 
rates as contended for by the defendant, but the Lower Court was of opinion 
that there was a clerical error in the decree, and therefore awarded the 
rates claimed by plaintiff, the District Court of Madura (per P. P. Hut- 
chins) held this to be wrong. So long as the decree remains in its present 
form the parties are concluded by it. If by an accident an error has crept 
into it, the proper course is to apply to the Court which passed it to amend 
it.— A. 8. Nos. 372 of 1876, and 28 of 1877, District Court of Madura. 

A judgment directing exchange of puttah and muohilka is equivalent 
to those documents executed by the parties. — See Section 72. ^ 

No order for ejecting a tenant oan be executed until the expiration of f 
the thirty days from the date of the Oolleotor’s judgment allowed for an j 
appeal.— See Sections 70 and 69. ( 
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Where there hea been an increase in the ralne of the prodnoh itf landl 
mri^g from an increase in prices, and the Zemindar is entitled to a new 
kahnlijrat from an occopaDoj ryot at an enhanced rate, the rnle is ihat^tiie 
old rent must bear to the increased rent the same proportion as the formte 
valne of the produce of the soil, calculate on an average of three or five 
years next before the date of the alleged rise in valne, bears to its present 
valueL-B. L. 1 Sip. Vol, 202. 

** Revenue year” or fasli begins in Madras on the Ist July and ends 
on the 30th June. It formerly began on the 12th July; bat in 1855, Govern* 
ment directed it to be calculated from the Ist. — H. J. Stokbb. 

The mere fact that a ryot has raised garden crops on pnnjah lands by 
means of improvements effected by himself, will not preclude the landlord 
from levying a higher rate of pnnjah assessment, so long as snob higher 
rate does not exceed the fysal rate. — 5 Rev. Reg. 140. 

As to implied contracts Stibr and Lbvenob, JJ., remarked We think that 
though by the law of landlord and tenant, as applied in England, a person 
who takes and cultivates the lands of another, there bein^'Op^ express per* 
mission to cultivate on the side of the landlord, nor any m^ress condition 
to pay rent on the part of the cultivator, would not be allowed id be regard* 
ed as a tenant, but treated as a mere trespasser, the peculiar oircumstan- 
oes of this country preclude the applicability of the technical doctrine of 
the English law of landlord and tenant to such a case. Here it is a very 
usual thing for a man to squat on a piece of land, or to take into cultivation 
an unoccupied or waste piece of land. Tenancy in a great many districts in 
Bengal commences in this way, and where it does so commence, it is pre* 
earned that the cultivator cultivates by permission of the landlord, and is 
under obligation to his landlord to pay him a fair rent, when the latter may 
choose to demand it. Thus, the ^tablished usage of the country regards 
these parties, as landlord and tenant, and unless the landlord thus chooses 
to treat him, the cultivator is not regarded, as he would by the law as ad- 
pednistered in England, as a trespasser, but as a tenant ; and he would be 
so, although he may never have acknowledged the landlord’s rights, or en- 
tered into any express contract with him for the payment of rent. If he 
chooses to cultivate the Zemindar’s land, and the Zemindar lets him, there 
is an implied contract between them creating a relationship of landlord 
and tenant.” Bell’s Landlord and Tenant, p. 55, quoted from Weekly Re- 
porter, 1864, p. 82. 

Where in places adjacent no land of similar description, with similar 
advantages to the land sought to be enhanced, is found to exist, it is not 
illegal to decree enhancement at the average of the rates paid for adjacent 
lands. — 1 Agra Rep., R, A. 57. 

If the Judge has to adjust rates of rent in a rent suit, he should adjust 
-them so that the increased rent bears the same proportion to the old rent 
as the present value of the produce of the land bears to its former value, 1 
W. R., 226. In a suit for enhanoement where not only the value of the pro- 
duce has decreased, but the productive powers of the land have decreased, 
and the expenses of cultivation increased, the formula to be applied in 
determining the rent will be as follows : — The average value of the produce 
before the decrease io the productive powers of the land will be to the 
average value of the present decreased produce, minua the increased cost 
of prodnotion, as the rent previously paid will be to that which the laii4 
ought now to pay . — 7 W, R., 94. 
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' Whan ft Iftndlord claimi to revert from ft pan|fth to ft nnujah iftte of 
rent on his repair of ft tank which had fallen cat of repair, snoh repair ift,. 
onlj a restitution of the previous state of things, and is not snoh an 
provement as imparts additional value to the land ; nor is the claim io^ 
revert to the rate in nse when the tank was in good repair a daim 
to raise the rent which, under section 11 of the Bent Recovery Act, wonld 
require the sanction of the OoH^tor. If the tank were kept in repair, 
the landlord wonld be entitled tb revert to the rates in force before the 
tank Idl out of repair. Bat the change should not be made too suddenly, 
because the ryot should be allowed two or three years to reap his punjah 
crop and prepare the land for nun jab cultivation. — 7 Indian Jurist, 410. 

•See I. L. B., 13 Madr. 249 & 14 Madr. 52, noted under sec. 9. 


EJECTMENT. 


12. The landholders specified in Section 8 are not empowered to 
eject tenants from their lands except by a decree 
Mode of fjectmsnt. ^ under the provisions of 

6ectiona 10 or 41 of this Act. Tenants ejected without such due autho- 
rity may bring a summary suit before the Collector to obtain re- 
instatement with damages : Provided always, that tenants shall be 
allowed to relinquish their lands at the end of 
Sumuder of lease. revenue year by a writing to be signed by 

them in the presence of witnesses, or, at any other time, if the laud- 
holder is willing to accept the relinquishment. 


Hotea. 

Section 12 of the Bent Recovery Act provides that tenants ejected 
without due authority by landholders may bring a summary suit before the 
Collector to obtain re-instatoment with damages -Hffd, that the word 
^‘tenants” is not restricted to agricultural tenants c ily^ but includes the 
permanent lessee of a mitta. — I. L. R., 7 Madr. 580. 

In a suit to recover possession of certain land comprised in an nnexpired 
lease granted to the plaintiff by the first defendant it was pleaded that the 
plaintiff had left the land waste, and had refused to pay rent or give a 
written relinquishment of the land, and that the first defendant had ao- 
oordingly let it to the second defendant:— JETehl that, although the defence 
did not disclose a surrender by the plaintiff, recorded as prescribed in the 
Bent Etooovery Act, sec. 12, the Court should determine the issue whether 
there had bera a anirender by the plaintiff. — 18 Madr. 124. 

The tenor of the whole Act is against any presumption of proprietary 
interest in a tenant, and the resnlt is that tbongfa a landlord may not be 
able to prove that he is entitled to any thing more than rsnf, he still sno- 
oeeds in ejecting the tenant beoanse the latter cannot show how he acquir- 
ed the proprietaiy interest in a piece of land which has been in the occn- 
pat ion of his family for four generations past.— 3 M. C. B., 1. 

Section 10 provides for ejeotment for not aooepting pnttah, and section 
41 provides for ejeotment for not paying rent. 

A tenant of a landholder under section 13 oonld not sne in a Bevenne 
Oonrt for reinstatement. 

Plaintifc sned to be reinstated in possession of certain lands from 
which they had been wrongfully ejected by the defendant who pleaded 
that the salt was not maintinnable as the lands formed part of his ‘^pnnnia*' 
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md Bot ptrt of his Zemindori.— ffeZd, tbat ilia suit iv»t 
mUa before Ae reyen oe anihcnriUee under seotion 12.^7 M. H, €» Bap^v9B 

Where certain Temple trnsteea songht to eject tenants holding 
year to year on the gronnd that they were bnt tenants at wiU| hsM, tUid 
snob yearly tenants could not be turned ont of possesion withont being 
sjnred with timely notice to qnit, requiring them to quit and deliver p osi es i 
sion at the period ot the year at which their tenancy commenced* Section IS 
provides that tenants may relinquish their lands at the end of the revenue 
jw by written notice. It is not a strained inference to draw from this pro^ 
vision that the law requires notice on the part of the landlord also, if be 
wishes to terminate a tenancy.— Ind., Jar., April 1879, p. 160. 

The power of relinquishment would be confined to tenants at will or 
from y^r to year.^ A tenant who held on a lease for a specific term oonld 
not relinquish during the currency of his lease^ Bell, Landlord and Tenanti 
p. 61. 

A surrender of lease Is now liable to stamp-duty except when lease is 
exempted from duty. — ^Aot I of 1879, Sch. I, No. 59. 

If a laud-holder grants a lease to a third party, it amonnts to dis- 
possession of the tenant. — Bell, Landlord and Tenant, p. 4. 

lu Bengal a verbal notice of relinquishment has been held suffioienti 
provided that the landlord shows by his acts, by leasing ont, for instanoa, 
the land to another tenant, that he has accepted the relinquishment.— Bell^ 
Landlord and Tenant, 2nd ed. p. 61. 

In Bengal a valid relinquishment must be of the entire holding. — Jhki. 

Where a onltivating ryot, withont giving notice, went away from the 
land he had oconpied, and neither cultivated nor paid for it, was held that 
the landlord was j notified in assuming that he bad relinquished it ; and 
that the tenant had no right to ask to be reinstoad on the gronnd that he 
had not formally relinquished. — Ibid. 

In a case which arose in the Salem District, the plaintiff was a per- 
' ^inahent lessee of certain villages obtained under a lease granted bv the 
defendant’s predecessor in title. Tbe predecessor in title having made de- 
fault in payment of revenne, the villages were sold under Act II of 1864 
and purchased by defendant. Tbe defendant ousted plaintiff from his 
possession of the villages, and the latter sued for possession under seo- 
tion 12 of Act VIII. of 1865, as well as for damages nnder section 49 
of the said Act, and got judgment. The matter eventually went up to the 
High Gonrt, where the question, whether plaintiff was a tenant within the 
meaning of Act VIII of 1865, was discussed. The High Court ruled that 
** although from the context it has been held that a farmer is not a tenant 
within the meaning of certain sections of the Act, it has also been held 
that generally in other sections of the Act, the term tenants applies to and 
inolndes farmers. In our judgment there is nothing in the context of the 
seotion under whioh the respondent (plaintiff) has instituted these proceed- 
ings which neoessarily confines the term tenants to agrionltnral tenants* 
The appeal fails and is dismissed with costs.— 8 Indian Jurist, p. 611. 

The prinoiple of the deeision in Subbaraya Naidn v. Srinivasa lyenm 
has been adopted in tbe later case of Bashkavasami v. Sinasami. In this 
case the plaintiff sued for the recovery of the village of Karntteen Yaindat 
in Bamnad on the gronnd that the village had been granted to him by the 
Zemindar under two agreeihentB, and that the proceedings taken by the 
Conrt of Wards for the sale of the village nnder the Bent Bicoovery A6t 
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TJII of 1865 were illegal. The Baei Sab-Oonrt held the sale to be inyalid ; 
bttt the High Courts referring to the case quoted above, ruled ** that the 
word tenant in Act Vlll of 1865 was intended to include a fanner or 
leseee, and that such tenants have as against the superior landlords, and 
the landlords against such tenants under the Aot the same summary reme- 
dies as they respectively enjoyed under the Regulation. In this view the 
sale was valid if the respondent was a lessee. It is impossible to hold that 
he was not a lessee at the time of the sale. It had been originally intend- 
ed that he should bold the estate as a sub-division of the Zemindary 
with a separate assessment payable directly to Government ; but it was 
subsequently arranged that he should bold it at a favorable rent under 
the Zemindar, so that the fifty rupees allowance which he was to receive 
from the general revenues of the Zemindary should be permanently 
teonred to him. Most unwisely he thought fit to repudiate the arrange- 
ment, and the Zemindar, 'as he was entitled to do, took advantage of the 
default to bring the lease to sale. — 9 Indian Jurist, p. 70. 

Where a landlord stands by and allows his tenants without any objec- 
tion whatever to erect pucka buildings upon his lands notwithstanding a 
stipulation in the kabuliut restraining them from so doing, he is precluded 
by his conduct from turning them out of possession. — 12 W. E., 495. 

In a suit to recover possession on the ground of illegal ejectment, a 
Collector has no jurisdiction to enquire iuto any matter having reference 
to the rights of the parties. — 14 S. W. E., 0, E., 301. 

Decrees for reinstatement are to be executed under seotion 73. 

See I. L. B., 15 Madr. 67, noted under sec. 8. 


BTOTWABT LANDHOLDEBS. 


13* All landholders under Eyotwar Settlements or in any way 
Recovery of rent by payment o£ land-revenue direct 


of rent 
Undbolders under Ryot- 
war Settlements, Ac. 


to Government, and all otaev registered hoi 
ders of land in proprietary right shall be au- 
tboriaed to proceed under this Aot for the recovery of rent, if they 
have taken a lease or agreement in writing from their tenants speci- 
fyiog the rent to be paid to them, bnt not otherwise. 


Notea 

A granted two villages in perpetuity to B under a deed, reserving a 
mtain rent to himself which was to be recovered ‘‘according to the Aot” 
if it fell into arrear. The rent remained unpaid for two years, and A ob- 
tained an attachment for the whole arrear under the Madras Rent Recovery 
Aot; — Heldi(l) that A was entitled to proceed as landlord under the Madrai 
Bent Recovery Act, (2) that the attachment held good, for such amount o: 

, rent as was recoverable under that Aot.— Bamasami v. Collector of Madras 
(1. L. B., 8 Madr. 67) disoussod.— I. L. B., 10 Madr. 229. 

DISTRAINT FOB ARREARS. 

14* When rent shall remain unpaid at the time when, aooord- 
Arresii of rent. ^ ^^7 written agreement or the custom o; 

Bay be recovered by oountry, it ought to have been paid, the 

did^reis. amouut remaining unpaid shall be deemed ai 

arrear of rent. It shall be lawful for landholders to distrain upon their 



fiifl: ».] BSHt RBCOVBBT. 

OWD respODftibilitj the crops and moveable property of tbeir tiiiaa% 
for tbe recovery of arrears of rent doe by tbem. 

Notes. 

It baa been mled in Allahabad that tbe crops of the anb'tenant atO 
subject to distraint for rent doc from tenant* — I. li. 4 Al. 76* > 

The summary remedy provided by this section can be adopted only for 
the recovery of the arrears due for the year which has just come to a close* 
Where these arrears have been allowed to accnmnlate for two or three yeart^ 
the landlord's remedy is to file a suit in the ordinary Civil Courts.*— 3 N* 
H, C. B , 213. 

It is not necessary that there must have been an actual ezchani^e of 
puttah and mnchilka before distress can be made. It is sufficient if the 
landlord has tendered a proper puttah which has been refused.— A. S. Noi[» 
264 to 266 of 1877, District Court of Madura : Per P. P. Hdtchius. * 

Tbe next section provides for the service of a written demand before 
making distress. 

This Act departs from the mildness of the Regulations and from moti 
other laws of distraint in not exempting from seizure materials of manu* 
faoture and tools belonging to defaulters. Under Regulation XXVIII of 
1802, it was only when other sufficient property could not be got, that 
ploughs and instruments of husbandry, cattle trained to the plough, and 
seed-grain might be distrained. 

Where plaintiffs who were Inamdars, sued to set aside an attachment 
for arrears of rent, and one of the grounds urged on their behalf was, that 
as they were landowners in their own right, Act VIII of 1865 did not 
4 High Court expressed themselves thus : ** The defendant is an 

I Inamdar ; the plaintiffs are also Inamdars, put are liable to pay a quit-rent 
Uo the superior Inamdar the defendant." The Act, in our judgment, autho* 
wses the defendant to have recourse to summary remedies for the recovery 
Ip the quit-rent.— I. L. R., 7 Madr. 262. 

When crops or products belonging to a tenant shall have been sold, 
it shall be lawful for such tenant to deduct the value of the crops or pro- 
dnots so sold from any rent which may be due by him, then or afterwardili 
to the defaulter, in respect of the land on which such crops or products 
have been grown. — See Act II of 1864, Section 11. 

A landholder can only distrain under cover of a puttah which has 
not been settled by the Collector or accepted, by taking the risk of its 
being found to be such a puttah as the tenant was bound to accept.-— 7 
Indian Jurist, 597. 

Where the Saptoor Zemindar distrained the property of a Nattamgav 
for arrears due on his Puttah, and the latter proved that as Nattamgar be 
was entitled to a percentage of the incojfle as Yevu manipum and that it 
'vrafrtsustomaiT to set off this against the rent duo by him, it was held by 
the District Court of Madura (per P. P. Hdtchinb) that as the amount of 
arrears claimed was the actual amount dne to tbe Nattamgar as Manyam, , 
there were no arrears dne and that the distraint could not be upheld. A, S* 
]SIo. 71 of 1880. District Court of Madura, 

As to tbe mode of dealing with crops, see sec. 21. 

15* In the seiznre and sale of moveable property for arrears of 
8.UnreanaMa«ofinow- following roles shall be obset.; 

aU. ptopwty. ved. 
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lit.—- The landholder or hie anthorisad agent shall famish to the 
person employed to distrain the property c' %" 
man o arrear. tenant a demand in writing signed with his"^ 

Hamel apeoifying the name of the tenant, the amonnt of the arrear 
for which the distress may be issued, and the date on which the ar- 
rear fell dae. The person employed to distrain shall prodnoe the writ- 
ing which, if the arrear be not at once paid, or if no arrangement for 
•searing the same be entered into to the satisfaotion of the distraioeri 
•hall be his authority for making the distress, and, on the day on which 
the property may be distrained, he shall deliver a oopy of snob writ- 
Copy to be left with ^ tenant, endorsing thereon a list 

defsolier. of the property distrained, the name of the 

place where it may be lodged or kept, and a notice that it will be 
brought to pnblio sale in dne course unless the amount of the arrear, 
with interest and the expenses of the distress, be previously discharged. 

'When the tenant may be absent, a oopy of the writing with 
Or if absent at bis resi- endorsement shall be fixed or left, on the 
day of the distraint, at his nsnal place of resi- 
dence, or on the premises where the property may have been dis- 
trained. 


Kotea. 

Where a Vakil (as tenant) was in arrears, and on entering Court was 
•hewn a paper by a man standing at the Court-house door, and nothing 
snore happened, it was held by the District Jndge of Madura (per P. P. 
Butohins) that this was not sufficient notice under this section. The de* 
faulter must be informed and have an opportunity of seeing what it is, 
that he may pay the arrear or make arrangement for soouring the same.— 
A. 8. No. 505 of 1877, District Court of Madura. 

See see. 8 of Madras Act II of 1864. 

Bee I. L. B., 8 ,Madr. 9, noted under seo. 1. 


16* The distrainer shall also send, within ten days, a written 

writtaa notio. of di.- “‘***®® Colleotor or oflSoer empowered by 
irsint to bo sent to Ool* the Golleotor in that behalf, in which shall be 
stated the details of the property seized, the 
name of the defaulter, the amount in arrear, and the date of the aei- 
lure. The date on which this notioe is received shall be endorsed 
upon it, and the Colleotor, or officer empowered by the Golleotor in 
that behalf, shall send a oopy of it to the nearest Pnblio Officer em- 
powered to sell distrained property under Act VII of 1889i in order 
that tlie property may be at once appraised 
Ffopertjr to be sppraUed. eventually sold, if necessary, for the dia- 

oharged of the arrear with interest and costs of distraint. The details 
of the appraisement shall be drawn ont in writing and signed by the 
persons whom the said Pnblio Officer may nominate to make it, as w^ll 
M by the said officer himself. 
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17* Officers empowered to sell distrained property are required 
' . to bring to the notice of Collectors any mate- 

eot of irregularity. irregttlarity committed by distrainers un- 

, er color of this Act, and are anthorised, in such a case, to postpone a 
'ale pending the Oolieotor’s order. When it shall ooiue to the Oolltfo* 
[oT*a knowledge, either through the above officer or otherwise, that 
\he distrainer did not give to the tenant the written demand and the 
;bt of distrained property required by Section 15, or failed to give 
‘ he prescribed notice of the distraint to the Collector, or officer em- 
powered by the Collector in that behalf, the Collector shall direct the 
Sstoration of the distrained property to the owner. The distrainer 
lall not be allowed to proceed farther under this Act for the re* 
^overy of the arrear of rent, and the tenant shall be at liberty to sue 
^im summarily before the Collector for any loss or damage which he 
may have sustained. 


Notes. 

The TOriod of limitation for a suit under this seotion must be compu- 
ted, if no# tom the date of the distress, at any rate, from the date the dis- 
'ress wag glared illegal. — I. L. R., 3 Madr. 121. 

^ OrdI |y a Subordinate or Assistant Collector under this section are 
table tot kion by the Collector ; not so the judgment in the summary 
’uit. ^ 

% landlord has disti*aiut for rent and the distraint has been set 
^e provisions of the Rent Recovery Act the landlord is debar* 
1 17 from taking further proceedings under the Act in respect 
a^for which the distraint made. — 7 Madr. 429. 


Whi 
ide unffi j 
riby 6«t^ 
if the arrea. 


^ When default has been made in the payment of rent and the saleable 
Wterest of the defaulting tenant in the land is attached, the attachment 
cannot be declared invalid in a summary snit, under sec. 17 of the Bent 
Recovery Act. Under sec. 38 of the same Act, a landlord cannot attach the 
saleable interest of a defaulting tenant in the land, until the expiry of the 
current revenue year.-— 12 Madr. 465. 


18* If the tenant does not appeal against the distraint by filing 
voters for sale of dis' summary suit before the Collector within 
tresB. thirty days from the date of such distraint, or 

if a suit is filed and decided against him, the distrainer shall, within 
fifteen days, apply to the Collector for an order directing the Public 
■Officer empowered by Act VII of 1839, to cause the sale of the distraiu- 
ed property, who, on receiving such order, shall fix up ia some oon* 
spicuous place iu the village a notice specifying the property to be 
sold, and the time and place which be has fixed on for its sale. He 
shall also cause proclamation of the intended sale to be made, by beat 
of drum, in the village to which the lauds belong on which the arrear 
baa accrued. In fixing the day of sale, not less than seven days must 
be allowed from the time of the public notice, and not less than thirty 
days from the date of distraint. 
ii 143 
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Kotos. 

The day of diairaint should probably be excluded iu reokoniog Jlxt 
thirty days . — Per H. J. Stokeb. 

ApplicatioDB for the Btfle of distrained property should be on a stamp of 
eight annas.— Act Vll of 1870, Schedule II, Article 1. 

‘ The order to cause sale is a warrant of sale and as such liable to a 
stamp fee of eight annas. — Bd’s. Pros., 4th April 1879, No. 1,883. 

Where the property of a number of tenants was distrained, and those 
tenants presented a joint petition which, though not in the form of a 
plaint, contained within itself everything which it was necessary to allege, 
the High Court held that the whole policy of the Bent Recovery Act was 
to enable illiterate ryots to go personally before unskilled tribunals for 
summary redress, and .that substantial justice should not be defeated by 
any want of form or irregularity in procedure. They farther held, that 
under the larger discretion allowed by the Bent Recovery Act, the irre* 
gular joint plaint might fairly have been allowed to be split up into 
separate plaints. — 7 Indian Jurist, 697. 

19* Persons authorized to distrain for arrears of rent may apply 
DiBtrainer may procure to the nearest Police station for such assis* 
aisistanceof Police tance as may be necessary to prevent any 

breach of the peace, and the authority to whom such application is 


made shall depute one or more Police Officers to be present at the time 
ofsuch distress, and it shall be their duty to prevent resistance or 
breach of the peace, and also to give due attention to the whole con- 
duct and proceedings of the distrainer, so as to be able to give evi- 
dence thereupon if required. 

20- Wheu property distrained may be stob n or lost, or damaged 
trainer liable for loBs or destroyed while in toe keeping of the dis- 
injury to, property, trainer, by reason of bis not having taken the 


necessary precautions for its due preservation, he shall be responsible 
to the owner for the loss or damage, and the Collector shall be anthoiz- 
ed to pass a judgment to that effect on a summary suit being brought 
before him, and on the loss or damage being proved. 

Notes. 


A landlord distrained his tenant’s property for arrears of rent, and in I 
consequence of certain irrregularities on his part the Dy. Collector ordered 
the restoration of the property under sec. 17. The landlord refused to deliver 
the property, and the tenant brought a summary suit before the Collector , 
under this section, and obtained a decree for the value of his property, j 
Before the High Court it was contended thr^t such a suit was not main- ' 
taihable under this Act. The High Court in leciding the point inclined to 
the opinion that under the provisions of section 17a Bevenue Court could 
taka cognizance of such a claim. — 1. L. B., 3 Madr. 121. 

A * distress’ is defined to be the taking of a personal chattel out of the 
\ nossession into the custody of the party injured to procure satisfaction for 
^ a wrong suffered. — Blaokstone. 

21. The distrainer attaching the crops or ungathered products of 

Hod. ot dwling with the iMd belonging to the defaulwr. mai.o.'^ 

crops. them to be sold when fit for reaping^ | 
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gi or, at hiB option, may oaose them to be reaped or gatherM ia do# 
aeaeoa and stored in proper places nntil sold. In the latter ease th# 
expense of reaping or gathering and storing such crops or prodneti^ 
shall be defrayed by the owner on redeeming his property, or from the 
proceeds of the sale in the event of its being sold. 

22* When a defaulter may tender payment of the arrear deman- 
^ . . ded after his property may have been distrained, 

expenses prior to the day and prior to the day nxed for sale, together 
drown * ^ ^ payment of interest, baits, and all neoes- 

sary expenses attending distress, the distrainer 
shall receive the amount immediately upon the same being tendered, 
and shall forthwith release the property. 

23« The distrainer shall not work the bullocks or cattle, or 
Distrained cattle or naake use of the goods or effects distrained ; 
goods not to be used. he shall provide the necessary food for the 

cattle or live stock, the expense attending which shall be defrayed by 
the owner upon his redeeming the property, or from the proceeds of 
the sale in the event of its being sold. 


24* The distress levied shall not be excessive, that is to say, the 
Distress to be proper- Property distrained shall be as. nearly as pos- 
tionate to the arrear. sible proportionate to the amount of the arrears. 


Time of distress. 


25* Distress shall be made after sunrise 
and before sunset, and not otherwise. 


26* When a defaulter may make a fraudulent conveyance of 
Penalty for frandulent property to prevent the distress of arrears, 
oonreyanoe of property to any Civil Court of competent jurisdiction, 
prevent distress. upou proof thereof, shall summarily cause the 

property to be delivered up to the distrainer. The defaulter will further 
be liable to the penalties prescribed by Section 424 of the Indian 
Penal Code. 

27. When it may be proved to the satisfaction of any Civil 
^ ^ Courtof competent jurisdiction that any person 

Penalty for forcibly or . ^ J ^ ^ 

clandestinely taking away has forcibly or clandestinely taken away pro- 

distrained property. perty once distrained, the Court may sum- 

nj«rri!y.cau8e such property to be restored to the distrainer. The of- 
fender will further be liable to the penalties prescribed by the Indian 
Penal Code. 

Notes. 

As to penalties prescribed by the Indian Penal Code, see section 424 of 
1. P. G. or note under the previous section. 

A suit to recover the value of goods distrained for rent and forcibly 
carried away from the person distraining may be maintained in a Court of 
Small Causes under this sectiou. The suit may bo brought either by the 
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landlord 9t ibe person anihorisied to distrain. A petition and summons anc 
an order after bearing the parties and their evidence appear to be the fit- 
ting mode of exercising the jarisdiotion.— 4 M. H. G. E., 40l. 

The words any Civil Court of competent jnrisd lotion’ ' Ainport any 
Coart which coaid take cognisance of a salt for the property taken away. — 
Ibid, 

An order made under Kent Recovery Act (Madras), sec. 27, is not : 
decree within the meaning of Civil Proc^are Code, sec. 2. — 1. L. B., K 
Madr. 248. 


28. It shall be lawful for the distrainer to force open any sta- 
What places distrainer ^le, COW house, granary, godown, out-honse 
may force open. or other huilding^ and he may also enter any 

dwelling-bonse the outer door of which may be open, and may break 
open the door of any room in snch dwelling-bonse for the purpose of 
attaching property belonging to a defaulter and lodged therein, pro* 
vided always that it shall not be lawful for such distrainer to break 
open or enter any apartment in snob dwelling-honse appropriated for 
the xenana or residence of women, except as hereinafter provided. 

29* When a distrainer may have reason to snppose that the pro- 

Powers of distrainer to ^ defaulter is loged within a dwelling 

force open doors in the honse the outer door of which may be shut 
presence of Police Officer. within any apartments appropriated tc 

women, which, by the usage of the conntry, are considered private 
such distrainer shall represent the same to the ofiBcer in charge of the 
nearest Police-station. On snch representation, the officer in charge 
of the said station shall send a Police Office ? to the spot, in the presence 
of whom the distrainer may force open the outer door of such dwelling* 
bonse, in like manner as he may break open the door of any room with- 
in the house except the zenana. This distrainer may also, in the pre- 
sence of the Police Officer, after dne notice given for the removal of 
women within a zenana, and after famishing means for their removal 
in a suitable manner (if they be women of rank, who, according to the 
customs of the country, cannot appear in pnblio), enter the zenana 
apartments for the purpose of distraining the defaulter’s property 
deposited therein ; bnt snob property, if found, shall be immediately 
removed from snch apartments, after which they shall be left frec'Co 
the former ooonpanta, 

30* Persons entering the apartments of women, of forcing open 
Paniabment for unlaw- Outer door of dwelling-hoases, contrary to 
fulautrjr. the provisions of this Act, shall, on conviction 

before a Magistrate, be liable to a fine not exceeding Rnpees five 
hundred, or to imprisonment of either description for any period not 
exceeding six months. 
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81 . When propertj having been attaohed or diatrain^ inay h^ 

Bipeow of co.ntorm.nd. ^ ^ P®* ®P “*** 


be coaniermandedi the owner of the propeiHtjr 
fihall nevertheleaa be reaponaible for the ex* 
penaea iocarred in oonaequenoe of the attaohment or diatraioti in the 
And recovered ae an Same manner aa if the Bale had taken plaoe ; 

and in the event of each owner omittiug to dia- 
oharge the amount, it shall be' recoverable by the process nnder which 
the original demand would have been recoverable. 

Kote. 


ed ealea to be aaaiaioed by 
the defaulter. 


There is no provision in the Act for coantermandiDg a sale. Section 
17 enables a sale to be postponed, pending the Golleotor’s orders ; but this 
cannot be what is referred to. Section 32 also gives power to postpone the 
sale. In neither of these oases would it be just to make the owner of the 
property, namely the defaulter, reaponaible for the costs of the attaohment; 
for in the one the sale is postponed on aoooant of material irregalarities 
committed by the distrainer, and in the other in oonseqnenoe of a claim by 
a third party, who should bear his own costs, if nnsucoessful. It may be 
that what is meant is that if the sale is stopped on tender of the arrear, the 
defaulter is to be liable for all expenses, a provision resembling that of seo. 
22. If so this intention is very obscurely expressed.— H. J. Stokes. 


32* Glaima to crops upon the ground and gathered prod nets o{ 
the gronnd attaohed in the possesBioa of the 
der\alter, whether foanded upon a previous 
sale, mortgage, or otherwise, shall not bar the prior claim to rent due 
from the ground upon which snob crop or product may have been grown. 
But if before the day fixed for the sale a third party appear before the 
Golleotor, or officer empowered by the Collector in that behalf, and 
claim a right or interest in any of the other moveable property nnder 
distraint, the Collector shall hold, or oanse to be held, an immediate 
inquiry, and if he sees sufficient cause for doing so, may postpone the 
sale of such property. The Colleotor shall adjudicate opon the claim 
and pass such order between the claimant and distrainer as shall seem 
fit. If the claimant fails to establish his right, an order shall be issned 
for proceeding with the sale. No appeal shall lie from any order passed 
by a Collector under this section, but the party against whom the order 
may be given shall be at liberty to bring a suit in the Civil Coart to 
establish bis right ; provided that, if the Collector’s order be for the 
sale of the property, the soit shall not be for the recovery of the proper* 
ty, but shall be for damages against the person by whom the property 
was brought to sale. 

Notes. 

The produce of the land is by law hypothecated for the rent payable 
in respect thereof, but not the land itself. — 13 S. W, E., C. R., 449. 

A, a Zemindar, granted lands on kowle to B ; B assigned to G, but 
the lands being mostly in the hands of cultivators, C only occupied those 
that had been in B’s possession. The kist fell into arrear, and A attached 
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property of C*e. Notice of tbe ottaobment was givra before, but the pro- 
perty was not seised till after the whole of the ai^^ars olaimed had become 
dne. 0 resisted A*s claim on the ground, substantially, that the anm de- 
manded inolnded arrears which had aoorned on the lands not ooonpied by 
him* Ns2d, that as to the lands of which 0 had obtained the aoi/ai|l posses- 
non, there was such a privity between A and C as gave A a right to realize 
the amount of kist ontsanding in respect of those lands. JETeZd, also that this 
right was not affected by failure to prove the ezecntion of a Mnohilka by 
0 to A, or by the omission to famish C with a list of the property attached. 
Heldf also that the attachment was not vitiated hy the oircamstanoe that 
notice of the attachment was giveh before a portion of the arrears clai ned 
had become due.— 1 Madr. Bep. 24. 


83* At the appointed time the Pnblic Officer empowered to sell 
Sale of distress. distrained property shall put np the property 

to sale in one or more lots as he may consider 
advisable, and- shall dispose of it to the highest bidder. If the arrear, 
with interest and costa of distress and sale, be satisfied by the sale of 

, iDtereit and eomniMioD. ? property, the distress shall be 

immediately withdrawn as respects the remain* 


! loterest and ooiaiDiasioD. 


der. When the property put np to auction may sell for more than the 
amount of the arrear, the overplas after dedncting expenses of process, 
interest, and a sale-commission of six and one-quarter per cent., shall 
be paid to the defaulter* The above mentioned sale commission is to be 
carried to the credit of Government. 


Note. 

A sale of land for arrears of rent under the provisions of the Rent 
Recovery Aot having been advertised for a certain day, was, owing to the 
absence of bidders on that day, adjourned and held on the day following 
by the officer empowered to sell Held, the t^e sale was invalid. — 1. 

B., 8 Madr. 6. 

34* The said officer shall, in every case, examine the distrainer^s 
Bzpenses how determin- statement of the expenses incurred in attach- 
ing the property and bringing it to sale, and 
shall reject any part appearing to him unreasonable. If either the dis- 
trainer, or the owner of tbe distrained property, shall be dissatisfied 
with the said officer’s decision, the Collector is hereby authorized, on 
an application being made to him by either party, to determine the ex- 
penses inonrred in attaching the property and bringing it to sale, and_ 
the Collector's order shall be final. 


35* The property shall be paid for in ready money at the time 

Fayment on Farobasa officer holding 

of distrained property. the sale shall appoint, and the purchaser shall 
Re-sale In oaae of de- not be permitted to carry away any part of 
the property until he has paid for the same in 
foil. When the purchaser may fail in the payment of the pnrchase* 
money, the property shall be re-sold, and the defaulting purchaser shall 
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be liable for any lose arising, as well as for the expenses inonrred on 
the re-sale, and sooh loss and expenses shall be recoverable by etiia* 
mary suit before the Collector. When the property mayi on the 
second sale, sell for a higher price than at the first sale, the differ* 
enoe or increase shall be the property of him on whose account the 
said first sale was made. When the parchase-money has been paid in 
fall, the officer bolding the sale shall give the pnrobaser a certificate^ 
^describing the property pnrchased by him, the date of sale, and the 
fsnm paid. 

Rotes. 

The certificates issued under this section and under section 40 are not 
conveyancoB subject to stamp-duty.—^ M. H. C. R., 112. 

A sale of the tenants’ interest in certain land having taken place under 
secs. 39 and 40 of the Rent Recovery Act, the Deputy Collector refused to 
issue a sale certificate to the purchaser on the ground that the sale had bera 
irregularly conducted Held, that under sec. 35 of the Rent Recovery Act 
the purchaser was entitled to a sale oertifioato : — Held, further, that the 
High Court had no power to review the proceedings of the Deputy Collec- 
tor under sec. 622 of the Code of Civil Procedure. —I. L. R., 9 Madr. 332. 

36. No irregularity in publishing or condaoting a sale of move- 
Effect of irregularity in property under this Act shall vitiate such 

BhU, Bale, but any person who may have snstained 

damage by reason of such irregularity shall be allowed to bring a sum* 
mary suit before the Colloctor to recovor compensation for snob 
d amage. 

Rotes. 

Under sec. 40 the same rules apply for the sale of immoveable property 
as those which are prescribed for the sale of moveable property, and white 
in section 36 the only remedy open to a person who may have sustained 
damage by reason of any irregularity in publisbiog or conducting a sale of 
moveable property, is to bring a summary suit before the Collector to re- 
cover compensation, the High Court have held that it is competeut to the 
owner of saleable interests in immoveable property sold under sections 88, 
39 and 40 of this Act to bring a suit to question the property of a sale of 
snob property. — 1 L. R., 3 Madr. 114. 

The landholder will not be responsible for irregularities in sale. His 
responsibility ends when he puts the matter in the hands of the Revenue 
Authorities. — A. 8. 35 of 1879, Madura District Court* 

37. Interest shall be chargeable on arrears, 
loterest on arrears. under this Act at the rate of one per cent, per 

mensem. 

Rote. 

Arrears are defined in sec. 14. Under ordinary circumstences, a lan^ 
lord is entitled to interest unless the tenant can show that he has either paid 
or tendered payment. As a debtor has to seek out his orwitor and My 
what is due, so a tenant must not wait till the rent is demande^f him, bns 
most ga to his landlord, and pay it on the day it falls doe. 5 W, B., 69* 
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SALE OF DEFAULTEB^S INTEREST IN LAND. 

88* When arrears dne to any of the landholders epeoi&ed in 
Power to nail defsalter’s fc>**ction 8 may not be liquidated within the 
iotexMc in land. current revenue year, and when by express 

contract or by the usage of the country the defaulter may have a sale- 
able interest in the, land on which the arrear is dne, it shall be lawful 
for such landholder to sell such interest in satisfaction of the arrears 
and of interest thereon at the prescribed rate, and of costs of attachment 
when any such has taken place. 

Notes. 

If a tenant’s right had been already sold by a Civil Court in execution 
of a decree, there is no interest of the tenant available for sale by the land- 
lord under this section. — I. L. R., 6 Madr. 428. 

In 1869 a village in the Zemindari of R., was granted by the Zemin- 
dar to S>at a favourable rent, in consideration of 8 renouncing a claim to 
the Zemindari. The village was not separately assessed and divided off 
from the Zemindari. The rent having fallen into arrears, village was sold 
in 1875, under the provisions of the Rent Recovery Act, and purchased at 
the sale by the Agent of the Court of Wards on behalf of the defendant’s 
minior sons of the deceased Zemindar. In a suit brought by S in 1883 to 
recover the village : — Htld^ that the sale was binding on 8., and that the 
suit was barred by limitation.— 8 Madr. 196. 

The interest of a tenant’s in certain land having been attached by bis 
creditor in execution of a decree for money, '.he landlord attached the same 
land for arrears of rent, brought it to sale, and purchased it under the pro- 
visions of the Rent Recovery Act. The creditor subsequently purchased the 
interest of the tenant, which was sold in execution of bis decree. In a suit 
by the landlord to have the sale to the creditor declared invalid : — Reid, 
that the landlord’s purchase was subject to the creditor’s attachment-«R. 
Madr. 573. 

A sale by a landlord of a tenant’s interest in his holding for non-pay- 
ment of rent under this section does not defeat existing incumbrances. The 
decision to the contrary reported in I. L. B., 5 Madr. 871 is overruled by 
this Full Bench ruling. — 7 Madr. 31. 

A landholder has no power over any land except that on w hich the 
arrear is due. — A, 8. No. 110 of 1876, District Court of Madura (jper P. P. 
Hutchins.) 

39« When the person to whom an arrear is dne intends to avail 

Notice of intention to sell, himself of the [)0wer8 given by the preceding 
Bervioe of noiioe. section, he shall give the defaulter a written - 

notice of his intention to sell, aud such notice shall state the amount 
due for arrears, interest and costs, if auy, aud shall inform him, that if 
the amount is not liquidated within oue month from the date of service 
npon him, his interest in the laud shall be sold. The notice shsil be 
served by delivering a copy to the defaulter, or to some adult male mem- 
ber of bis family at his usual place of abode, or to bis authorised agent, 
or, when snob oervioe oannot be effected, by affixing a copy of the notice 
on soma oonspionons part of bis last known residence, or on soma cons- 
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pieaoiis part of the land to which it refers. A daplioate of the notice 
ehaU also be sent to the Collector, with an endorsement stating the date 
of service, and the mode in which it was effected. 

9otea 


A tenant having received a notice of attaohment\nnder sec. 89 of 
Bent Becovery Act sned in a District Mansif's Oonrt to have the notice 
oaneelled, no specific damage being alleged : — Held, that the suit did not 
lie.— I. L. B., 10 Madr. 368. 

If notice of sale is not served in the way prescribed by thisSseotion, 
the sale most be set aside. — 3 Madr. 114. 

Where notice of distress was affixed to a tree on the land held by a 
tenant, and that tree was not on a oonspionoas part of the land, it was held 
that the service of notice was insaffioient.— 6 ^v. Beg., 5. 

See I. L. B., 6 Madr. 479, noted under sec. 41 ; 12 Madr. 253, noted 
under sec. 9. 

40* When no appeal has been made to the Collector against snob 
notice by preferring a summary suit within 
Mode of ule. month from the date of service upon the 

defanlter, or as above speoified, or when an appeal has been decided 
against the defanlter, the party entitled to the arrears shall be autbo-* 
riled to take measures for the sale, which shall be conducted under the 
rnles laid down for the sale of moveable property distrined for arrears 
of rent. 


Botes. 


In a certain summary suit the plaint alleged that some lands while 
belonging to plaintiff had been attached as if they had belonged to the de* 
faalter.|The Head Assistant Collector dismissed the suit as not having been 
institute within the month prescribed by this section. The plaintiff ap- 
pealed and the District Conrt of Madura (per P. P. Hutchins) in delivering 
Judgment said that there is no provision in the Act authorizing the Collec- 
tor’s interference. By implication from section 40, an appeal by the de- 
faulter himself is allowed, but that is a very different thing from a claim 
by a thirO. party who has never been alleged to be the tenant of the land- 
holder. Where the distrained property is a moveable property the Col- 
lector is expressly anthorized to take summary cognizance of snob claims 
by third parties. In the case of immoveable property there is no snob pro- 
vision.^A. 8. No. 124 of 1879, District Conrt of Madura. 

See I. L. B., 9 Madr. 332, noted under sec. 35 ; 10 Madr. 368, noted 
under sec. 89. 

EJECTMENT POE NON-PAYMENT OP BENT. 


41. When any tenant ahall be in arrear at the end of the cnrrent 
Sieotmeiitfor non pay revenue year and when there is no sofficient 
went of rent. distress upon the premises to satisfy the same^ 

and when the tenant has no saleable interest in the land, it shall be 
lawful for a landholder, or for his anthorieed agent, to apply to the 
Collector for a warrant, anthorizing him to enter open, and take pos* 
nasioo of, the premises. Such warrant shall be granted upon the pro* 
II 144 
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4ootioii of a written statement of tbe person applying for the warrant, 
etstornsni on wbioh war- which shall contain tbe name of the defaulter, 
rent it to ime. description and extent of the premises, the 

amount dne for arrears, interest, and costs of attachment, if any, and 
the date at which it fell due, and also a declaration that there is no snffi- 
oient distress npon the premises, and that the tenant has no saleable 
interest therein, Snoh statement shall be field in the office from which 
tbe warrant issnes. 


Kotea 

The landholder is expected, if not bound, to proceed first against the 
moveable property.— -Per P. P. Uutohins. 

A Mirasidar in a Shrotriam village is not entitled to eject his snkha- 
vaais for none-payment of mirasi dnes. — 1 Madras Law Beporter, 28. 

A obtained a warrant ejecting B for arrears of rent under sec. 41 of 
the Bent Beoovery Act, B appealed within fifteen days, but A was put into 
pc^ssion on Idth May 1 882, B’s appeal came on for bearing, and was dis- 
missed on 30th Jane 1883. B instituted this suit to recover possession of the 
land on 28th July 1883 *— Be2d that B^s suit was not time-barred under 
sec. 44 of the Bent Beoovery Act: — 1. L. B., 6 Madr. 479, 

The landholder is entitled on application to the issae of a warrant 
under this Eoction, and tbe issue is a ministerial act of the Collector npon 
the production of tbe written statement required by the section. These 
proceedings do not amount to a summary suit, liable to appeal under sec- 
tion 69.-5 M. H. C. B., 293. 

When a tenant fails to prove that he has a tenancy for any specific 
period, he will be held to be a tenant at will notwithstanding that he may 
nave been in possession for fifteen years. — Decision No. 206 of 1859 report- 
ed at page 63 of Sader Beports for 1860. 

By receiving rent, the landlord acknowledges an existing tenancy ; 
be cannot therefore eject tbe tenant for non-payment of rent dne for any 
period prior to that in respect of which be has received rent. The receipt 
of vent for 1268 by the landlord bars his right to eject tbe tenant for non- 
payment of rent one up to the end of 1267, the receipt for rent being an 
affirming of tenancy for that period. Tbe receipt of rent for 1268 has the 
same effect as if tbe landlord bad at the commencement of 1268 created a 
new tenancy. 

Where land held on service tenure is resnmable at the will of the gran- 
tors, tbe holder cannot be ejected before a reasonable notice to surrender 
the land has been given.-^I. L. B., 8 Madr. 72» 

In answer to the plaintiff’s suit in ejectment, tbe defendant denied the 
plaintiff’s title, and asserted his own : — Held, that, assuming the defendant 
to be the plaintiff’s tenant, yet in as mnoh as the defendant denied the 
plaintiff’s title, it was not.neoessary for the plaintiff to prove service of notice 
to quit on the defendant. The finding of an Appellate Court not accompani- 
ed be reasons is not oonolnsive. — 9 l^m. 527. 

On the resumption of an inam the inamdar*$ right of exemption horn 
the payment of the Oovemment assessment ceases, and the tnamdar becomee 
liahm to pay snoh assessment ; but all his other rights remain unaffected, 
and, theiefore, those who were his tenants before the resumption do not 
thereby cease to be so and can be ejected if they are not permanent tenants, 
or are not otherwise entitled to remain in poseession* Here noD-payme|[t 
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of i^nt to ibe landlord does not render possession by tenants adverse tm; 
the landlord. The assertion of an adverse titie by a person claiming to be 
a owner nndera permanent lease does not save limitation unless made to 
the knowledge of the landlord. The words, “jou must par everf 
Oovemmeot dues, and enjoy the delda along with the garden lands without 
distnrbanoe (iukhrup rahans), besides the fixed amount there will be no , 
oppression on aooonnt of cesses,*’ do not create a permanent tenancyi bnt 
only a tenancy from year to year.— 9 Bom. 419. 

42* warrant shall state the defaulter’s name, the whole 
amount dooi and the desoriptiou and extent of 
the premises, and shall set forth that onlesa 
payment is made within fifteen days, the defanlter will be turned ont 
of possession. 

Note. 

The Board are of opinion that all processes issued under this Act are 
processes of a Revenue Court to which Chapter 4 of the Court Fees Act is 
applicable and that it is immaterial whether the issuing of the process is a 
judicial or au administrative act.— Board’s Pros., 27th December 1879 
No. 3,402. 


43* The warrant shall be entrusted to some OflSoer of Police^ 
n who shall serve it in the manner laid down in 

Section 89 of this Act. When no appeal shall 
be preferred to the Collector within fifteen days after service, or when 
an appeal has been preferred and decided against the defaulter, and 
when the amount named in the warrant is not discharged, the Police 
officer shall place the person who has procured the warrant in posses* 

DO. 


Notea 


There is no appeal to the Civil Court against the order of a Collector 
passed under this section. Section 69 merely gives the right of appeal 
against a judgment in a summary suit. — 5 M. H. C. B., 289. 

See L L. B., 6 Madr. 479, noted nnder seo. 41. 

44- Upon delivery of possession the tenancy ezistiog between 
Effect of delivery of pos- defaulter and the landholder shall oeaaa 
ssMion. 3 Q(] determine, unless an action shall bo 

brought iu the proper Court of Civil Judicature, within one month, to 
reverse such delivery of possession, and shall be prosecuted to a sue* 
cessfni termination. 

^ . .jfoto —See I. L. R., 6 Madr. 479, noted under seo. 41. 


ABBEST OF DEFAULTER. 

When the arrear cannot be liquidated by distill and sale 
of the moveable property of tbs defaulter, or 
by the sale of his interest jo the land, it aball 
be lawful for a landholder, or his authorised agent, to apply to the 
Colleotor for a warrant for the personal arreah of the defaulter, whicd» 
•hall be granted upon the production of a written statement suck, aa 


45. 


Power of azract. 
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is prefdribed by SecttoD 41 of this Act, itihe Colleetor tbidl^luiva 
jrtuon to beliere that the defanlter, or bis aeonrity, is wilfalty witii^ 
boldiog payment, or has been guilty of fraodnlent oondnct in order to 
e?ade payment. 

46. The warrant shall state the defaulter’s name, the description 
and extent of the land on which the arrears 
accrned, the amonnt due for arrears, interest 
and dohin of attachment if any, and the date at which the arrear fell 
dne, add shall farther set forth that 'unless the amount is paid in 
twenty •four hours the defaulter will be lodged in Jail. 


47. If the defaulter demand, to be taken before the functionary 
Proeedare when arreara ^ho issued the warrant ha shall be so taken, 
ara difj[>iited. and if he there deny the existence or amount 

of arreara, or his liability to discharge the same, such functionary 
shall proceed at once to investigate the matter, and shall suspend exe- 
cuttOQ of the warrant pending jadgment, npoo security being given 
for the appearance of the defaulter when required, and for the coats 
occasioned by the denial ; provided always, 
Bfcayof cinontion. reason to think that 

the statement upon which the warrant was obtained was untrue, bo 
may suspend exeontion without requiring security. 


48. No person shall be imprisoned as a defaulter for a longer 

period than 6 months whatever the amount of 
Period of iropneonment. . jjqj, ^ longer period than 

6 weeks if the arrears do not exceed 50 rupees : provided that such 
imprsonraent shall not extinguish the debt iue by the defaulter. Ttie" 
person proouring the arrest shall pay to the defaulter, whilst iu oon^ 
finemeot, subsistenoe-money at the established rates, and upon default 
of sueb payment the prisoner shall be entitled to bis release. 

49. Any person deeming himself aggrieved by any proceedings 
Bmnmnry sait where Act taken under color of this Act shall be at liberty 

St wronifuny enforced. to seek redress by filing a summary suit for 
damages before the Collector. 


Votes. 

A suit lies to set aside a sale of immoveable property irregularly con* 
ducted under the provisions of this Act.-— I. L. R., 3 Madr. 114. . - - 

Plaintiff sued in S. 0. Court to recover money paid in order to pre- 
vent his 14tidfrom being sold for arrears of rent, alleging that no rent was 
due ^Hsld, tbai^Buch a suit was cognisable by a Revenue Officer and that 
the 8. 0. Court ^b|ld no jurisdiotiou, — 5 M. H. 0. R., 179. 

.A. tenant’s lands were sold after be had paid up arrears due by him. 
He filed a snmmaiy suit for damages and obtained a decree for the same. 
Xn appmd it was urged that be ought to have instituted a suit to oauoel the 
sale and recover the land, but the District Court of Madura (Per P. P. 
Hctcbivs} held that this was no answer to the claim, and that it was no 
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r I3uit a mmnmrj iilb for nonoj it noi geoeraUj an adeqoato lomodty 
for an imjiroper tala of land.— A, S. No. 288 of IXsirMt Odnrt of 
Madura. 

Where a plaintiff bronght a summary suit to recover the ralue b^hia 
crop which oertaio temple trustees had refused to surrender after <mer 
made by the Oolleotor that attachment for failure of payment of rent was 
iireg^lar : and where the District Judge rererstng the judgment of the 
Berenne Conrt decreed that the suit was Imrred, not having been broiqpht 
within 30 days : JETeld, that the Diatriot Judge was wrong because the ae^ 
tioB was not bronght on the distraint bat on a new cause of action whieh 
had arisen on the order of the Oolleotor removing the attachment and res- 
toring the $taiu$ atUe quo ; but that such wrongful withholding of property 
was not a case for summary remedy under this Act.— Ind. Jurist, February 
1879, p. 66. 
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Procedure. 


PUint. 


Suits under this Act shall be instituted by presenting to 
the Oolleotor a plaint, which shall contain the 
name, description and place of abode of the 
plaintiff ; the name, description, anil place of 
abode of the defendant, so far as they can be 
ascertained, the nature and amount of the claim, or the relief sought, 
and the date of the cause of action. Any docnmenta which the plaintiff 
wishes to produce in support of his claim shall accompany ihe plaint 
Dooumeiits to be pro- received afterwards, unless 

6aoed. the Collector shall see canse to admit them. 

Irregnlar or incomplete plaints may be retnrned to the party, or the 
Collector may, at bis discretion, allow them to be amended. 

Notes. 

A landlord having tendered pattaa to his raiyats which were not ac- 
cepted by them, distrained for rent due under the pattas tendered, on the 
! loth of March 1882. On the 13th of March thirteen raiyats presented a joint 
^petition to the Head Assistant Collector complaining of the landlord’s acts. 
This petition was referred to the Tahsildar for report and not treated as a 
plaint under Act VIII of 1865 (Madras), but subsequently, having been 
Drought before the Deputy Collector for orders, it was treated as a joint plaint 
under the said Act, and the petitioners were directed by that officer each 
to file a separate plaint. Thirteen plaints were accordingly filed on the 27th 
of May : — Held, that, under section 50 of the Act which allows irregular 
plaints to be amended at the discretion of the Collector, the petition of the 
13ih^Maroh which contained all the necessary allegations, could be treated 
a«4k plaint capable of amendment, and that the oraer of the Deputy Col- 
lector directing the petitioners to file separate suits was an amendment 
within the meaning of that section : — Held, also, that by the provisions of 
section 69 which provides that substantia justice shall not be defeated 1^ 
/want of form or irregularity in procedure, the said order, even if irregular, 
jhaving done substantial justice, ought not to be set aside.— I. L. B., 7 
Madr. 138. 

A petition sent by post is hot a substitute for the presentation of a 
plaint as required by this section.— 6 M. H. C. B., 136. 

« See 1. L. B., 7 Madr. 429, noted under sec. 17. 
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Liialttlioo of murnmef 
•alii* 


SI* Sommarj toits niidef this Aotmiiat 
be broogbt witbio thirty days from tbe date of 
the cause of aotioo, 
note. 

K sent a plaint by post to a Berenne Officer* who was on tour, and* in 
obedience to an order issned by snoh officer* to pay patta within a certain 
date* presented bimnelf and paid the amount demanded within thirty days 
from date of the cause of aotion Hisbf* that the suit was instituted within 
the time prescribed by section 5L of the Rent Becorery Act. (6 M. H. 0. 
B.* 186) approved and distinguish.-- I/U R* 8 Madr. 411. 

52- Plaintiffs and defendants shall be allowed to employ a rela- 


Agents may be employed. 


tive^ a servant or other authorised agent* to 


Summons to defendant. 


act in their behalf iu anits broogbt before 
poilectora under this Act* 

53. If the plaint shows that the salt baa been brought within the 
time of limitation and ia cognizable by tbe 
Collector* a day shall be annonoced for its trial 
and a written aummoua shall be addressed to the defendant* contain- 
ing the name of the plaintiff* and stating concisely the nature and 
amonnt of the claim* the pcaitioo of the land or premtaea in respect to 
which the suit ia brought* and the amonnt of damages aonght* if any. 
Tbe costs of issuing and serving the summons shall be endorsed there* 
on, and the amount shall be deposited by the plaintiff* nnlesa the 
Collector allows its issne free of cost. The Bommona shall require tbe de- 
Doonments to bo pro- fendant to appear at the Collector’s Office on 
daeed at Srst heariog. fited, bringing with him* subject to all 

jnat exceptions* any documents wbiob Jbh plaintiff may desire to -ki 
apeot and all documents which the defendant may wish to produce in 
bia defeooe* as well as his witnesses* should they be willing to appear 
without issue of process. The defendant shall not be allowed to produce 
any documents except at the first hearing of tbe suit, unless he shall 
show cause to the Collector's satisfaction for their admission after* 
wards* 

51 * If the plaintiff require the personal attendance of the defen- 

Wh.n d.r.nd»iit in .7 b. Collector that each per- 

required to appeur in per- sooal attendance is necessary* or if the Ool- 
leotor* of his own accord* require such perton^ 
al attendance* the summons shall be issued accordingly* unless snob 
person be of the female sax and of a rank or class which renders it 
unsuitable for her to appear in public* Otht^rwise it shall require the 
defendant to appear either personally* or by his authorized egeot. 

55< The summons shall be served by delivering a copy of it to 
the defendant personally when ppsoticable* or 
if the sammons eaouot derred on the de* 


Servios of sammons. 
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fetidft&t peraooalljr, er on soma adolt male member of bis familfi or on 
hie aotfaorised egent| tben by aflixiog a copy of it to eome conepioaoiie 
part of hie oenal place of abode^ and also affixing a copy of the MUH 
in the Collector’s Office, 

56* The Collector shtll be anthorised, at any time daring the 
Personal attendanoa of fo sammoa the plaintiff to appear per- 

plaintiff. Booally for examinatioDi should he see caasa 

to do so, and to dismiss the snit with costs shoald the plaintiff fail to 
attend accordingly. 

Kote. 

The right of appeal is not lost to a plaintiff whose suit is dismissed for 
default by reason of non appearance as a witnessi or when the appellant 
wants to prove that he shoald cot have been sommoned at all.*— 5 W, B*. 
65. 


57* If on the day fixed for the trial of the snit, or on any sab* 
sequent day to which the hearing of the case 
e an t by both parties. ad jonrned, neither of the parties appear 

Effect of admission by person or by an authorized agent, the suit 
defendant. ghall be dismissed. If the defendant only 

appears, the Collector shall pass judgment against the plaintiff by de* 
fault, unless the defendant ^mit the oanse of action, in wbioh case the 


Collector shall give judgment upon such admission without costs ; pro- 
vided that such judgment, if there be more than one defendant, shall 


Dsfanlt by defendant. 


be only against the defendant who makes the 
admission. If the plaintiff only appear, the 


Collector, upon proof that the summons was duly served, shall proceed 
h examine the plaintiff and his evidence, and may pass judgment ex 
))arte for or against the defendant, 
f Koteik 

\ Where a defendant appears in person or by pleader, the foot that the 
^defendant is not prepared to pot in a written statement does not warrant 
^.he trail of a suit ex parte . — 2 M. H. C. B., 311. 

[ The terms of this section are wide enough to justify a Collector in 
jreating as ex parte a defendant not appearing on the day to which the 
. earing of the suit may have been adjourned under section 66.-4 M, H. 

\ a.. 251. 


I 58* No appeal sliall He from a jndgment passed e» parte againsb 
f Ao-appM! whet, jadg- a defendant who has not appeared, or from a 
oont ta rant. jndgment against a plaintiff by defaPlt for non- 

' ppearanoe. Bat in all snob oases, if the party against whom jndgment 
j^as been given shall appear, either in person or by agent, if a plaintiff* 
’.'ithin fifteen days from the date of the Colleotor’a order, and if a de- 
fendant, within fifteen days after any process for enfor^g the jndg- 
nent has been execntad, or at any earlier period; and shall show good 
nd snffioieot canae fox hie {weviooe non-appearance, and shall satirfj 
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Oolloolor (Im( bM beea • fulim of jattioO) tho Ooileotor 
iiW 7 i vpoa aoeh terns and oonditions as to 
Sait mar M.m ted. oostsor otherwiss as ha nay thrV*prop«» 

revive the suit and alter or reaoind the decree, aeoerding^ to thl'jnatioe 
of the case. Bat no decree shall be reversed or .’altered trithoat pxa« 
vionsly aammoning tiie adverse party to appear..and be heard in snp« 
pMtof it. 

Votes. 


There is no right of appeal either against an emporte jndgment or an 
order refasing to rescind that ee parte jndgment.— A. S. Nos. 282 and 283 
of 1877, District Oonrt of liadnra (per P. P. Buiohinb). 

Where a plaintiff appeared by Vakil bni did not obey an order of the 
Oonrt reqniring him to appear personally for examination on a particnlor 
day, his suit was dismissed, field this was no default as contemplated by 
thu section bnt that the oase fell under seo. S6.— A. S. No. 154 of 1879, 
District Oonrt of Madnra. 

A Bevenne Court has no power toi review Hs own judgment in a oase 
contested and decided on the merits. An appeal is the only remedy. — 4 
B«v. Beg., 238, 


58. It shall be lawful for the defendant, at any time before the 

Payment before hearing, the hearing, to acknowledge the 

jnstioe of the claim and to pay into the Oolleo- 
tor’s Oonrt, or into the hands of the pluntiff, or his antborised agent, 
the amount sued for and the costs of the snmmons, and therenpon all 
proceedings shall be stayed and a jndgment passed in favour of the 
plaintiff. It shall also be lawful for the defendant to acknowledge snob 
part of the plaintiff’s olaim as he shall thisk fit, or to pay, as aforeaaid,^ 
so mnoh of the money claimed as he adinits to be dne, and if the plain- 
tiff persists in the snit and fails to reoover more than the amount so 
paid or acknowledged, he shall pay all snbseqnent costs. 

60. . Colleotors exercising jndioial fnneUons nnder this Act shall 

Powers of OoUeotoia •• to compelling the 

prodnotion of doonments and enforcing the at- 
tendance of witnesses and punishing those who fail to appear or tc 
give evidence, as are possessed by Civil Judges. 

61. The parties shall bring forward their witnesses at the time 

ProdncUon of witaessea *"•’» “ either party require assista^qe 

to proonre the attendanoe of a witness either 
to give evidenoe or prodnoe a doonment, he shall apply to the Colleoto 
in anfificient time before the day fixed for the trial to enable the witnes: 
to he summoned to attend on that day, and the Oolleotor shall issne . 
sominons reqairing snob witness to attend. 


66. Every process issued by the Oolleotor daring die'trial *of 
’ Secrhie of piooMa te- maitamey snit shdl be under his'seal and sig- 
pcsitofoasta natnrs, and shall be served or execated by snbi 
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pmon as he may i^ppoint at ihe cost of Che party at whcM reiy«|i^^ 
ia iaMied. The aaaoant of each coat, and any anm whioh nay be re^if^ 
^ ed for the iraTelliog expenaea of a witneaB, shall be depoaited id the 
iOoUector^a Court before the prooeaa ia iaaned. Provided that ip 
| eaae where the Oolleotor may aee caiiae> ha may direct such proo^to 
I be served free of charge. 

' 68* la the bearing of the anit, the examination of the parties or 

^ ^ their anthoriaed aaenta* and of the witneaaea 

• Bg e Booe. plaint and the defence, aball be npon 

oath or affirmation, or otherwise according to the law for the time be^ 
ing in force relative to the examination of witneaaea. The evidence of 
the witneasea shall be taken down in the form of a narrative in the ver* 
;siacnlar language of the diatriot, or in English, and be signed by the 
iOolIeotor after being read over and being explained, if necessary, tcT 
the witness* It ehall be lawf nl for the Collector to call for any addition- 
al evidence or doonmenta and to snmmon any additional witneaaea neces- 
sary to elncidate the case. 


Beoord. 


84* The record of the suit shall comprise the plaint, snob anm- 
monaea as may have been iaaned or copies of 
them, the examination of the plaintiff or bis 
antborised agent, the statement taken from the defendant or faia autho- 
rised agent, or any written statement whioh the defendant may have 
filed, the evidence of the witneaaea, and a Hat of the doonmenta filed, 
ich doonmenta, when retained by the Collector, shall be inclnded in 
record* 


Note. 

Written statements filed by defendants under this section need not be 
ped. — Board’s Proa., 27th Jannary 1880, No. 1,049. 

65* Proceedings of Collectors under this Act aball summary, and 
Mseedioga to be aam- itf On the preaentation of the plaint, the de- 
fendant be preaent, it shall be lawful for the 
eotor to proceed at onoe with the investigation of the snit. 

66* The Collector may, in any case, grant time to the plaintiff or 
itpoBement or ad- defendant to proceed in the proeeootion or de- 
iment of heeriDg. fence of a snit, and may also, for any anffieieni 
an to be recorded by the Collector, adjourn the* bearing in snoh 
oer ae to him may seem fit. 


87, The Golleotor may, at any stage of a ease, oaose a local OfiL 
^ ^ qniry ahd report respecting the matter in dii- 

soqinrj. ^ ^ mgde by any officer anbordinate to' 

. Bnob report, with the evidence and doenmenia upon which it if 
II 145 
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fonQd«d| shall form a part of the record of the aait| and shall be cor 
siderdd by the Collector in passing his jadgment. 

68* On Uie hearing pf the case being oompletedi the Oollectc 
j - . shall pronoMoe judgment. The jodgmer 

^ shall be written by the Collector in Bnglisl: 

and shall contain the reasons for the same and shall be dated an' 
signed by the Collector at the time when it is prononneed. A copy c 
the Collector's jndgmentj and a translation thereof in the vernaonla 
langnage of the district, shall be given to each of the parties, on ap 
plication, free of charge, 

69* A regular appeal shall lie to the Zillah Judge, from all jadg 

Ai9m 1 within thirty 4n7!i. * Collector under this Act 

provided that the appeal be presented to th 
Td be only upon merits. Court within thirty days from the dat 

of the Oolleotor's judgment. But no judgments of a Collector unde 
this Act shall be set aside for want of form, or for irregularity in pre 
cedure, but upon the merits only. 

Notes. 

A Cvrii Court has no power to refer appeals under this section to 
Subordinate Court for disposal.— -4 M. H. 0. E., 227. 

This section does not prevent an Appelate Court from interferio 
where the Court of First Instance acts without jurisdiction, e. p., admits 
plaint not presented within time.— S. A. 595 of 1876, M. H. C/ 

The appeal must be, presented *within thirty days from the date of ih 
decision appealed against and no time is allowed for obtaining a copy of th 
decree appealed from..— 8 M. H. C. B., 44. 

This section gives the Civil Court jurisdiction to hear a regnla 
appeal oply when there has been a judgment by the Collector in a summar 
sift,— 5 M. H. 0. B., 298. 

A Civil Court in hearing an appeal must be entirely guided by th 
Civil ProoedurS Code, and the judgment of the Civil Court may be review 
under aeo. 876 (628) of the Code. The order granting a review is fina^ 
41LH.O.a,251. 

There is aO appeal to the District Court from an order of a Eevenu 
Court directing the exeohtiop of a decree. — ^Madr. Jar. Sepr. 1881, p. 46C 

See I. L. B., 7 Madr, 572, noted nnder sec. 10 ; 7 Madr. 138, notec 
under sec. 50. 

execution. 

70. The Collector may at once inne his warrant for ezeontm., 
SsMuttoii how and wh.n judgment, provided that no damages, pen- 
to inno. alties, or ooeta which may have been awardee 

ahall be levied, nor ahall any tenant be ejected,- under the proviaioni 
of thia Act, until the expiration [of the thirty deya allowed for ai 
appeal. Pmidtd also, that prooesa of ezeoation ahall not be iaanec 
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liomlfcaneoasly against both the person and property of a jndgimiit*- 
debtor. 

All awards under the Jndgment of a Collector shall be leviable la 
the same way as arrears of revenne. 

Kotes. 

Arrears of revenne are leviable under Act II of 1864. 

Period of limitation for exeoution of a decree of a Bevenue Ooorl 
under this Act is 3 years under Article 166 of Act IX of 1871.--5 Ind. 
Jurist, 466. 

When more than 3 years had elapsed from the date of a decree of a 
Bevenue Court under this Act, held that application for exeoution was 
barred by Art. 166 of Act IX of 1871.— Madr. Jur., Sept. 1881, p. 466. 

An execution sale by a Collector can be set aside by a Civil Court, if' 
shown to haye been fraudulently brought about, the onus prchandi being 
on the plaintiff who alleges fraud.— 13 S. W. B., C. B., 185. 

71. When a Judgment is given for the delivery of a puttab, if the 
DeliTery of putta how person required by the decree to grant such 
enforoed. puttah refuse or delay to grant the same, the 

Collector may grant a pnttah under his own hand and seal, in confor- 
mity with the terms of the judgment, and snob pnttah shall be of the 
same force and effect as if granted by the person aforesaid. * 


Delirery of pouessioo. 


72* When a judgment is given for the delivery of a mnohilka, 
Deiirory of mnohiika if the person required by the decree to execute 
how enforoed. iQQohilka shall refuse to ezeonte the same, 

the judgment shall be evidence of the amount of rent claimable from 
such person, and a copy of the jndgment under the hand and seal of 
t’ac Collector shall be of the same force and effect as a mnohiika eze«* 
onted by the said person. 

73* If the Jndgment be for the ejectment of a tenant, or for 
the re-instatement of any tenant in the qoou- 
panoj of land from whioh he baa been ejected, 
the Jndgment shall be executed by giving possession or oconpanoy of 
the land to the person entitled by the judgment to such possession or 
oooopancy. If any opposition is made to the execution of the order 
for giving such possession or coonpanoy by the party against whom 
the order is made, or by others, the Magistrate shall, on applioatiott| 
'^ve ggeot to the same. 

BEFEBENCE TO ABBITBATION. 

74» The provisions of Chapter VI (relative to arbitration) of the 
Code of Civil Procedure shall apply to snm* 
mary suits preferred to Oolleotors under this 
[ A ot. When a Collector refers a snit to arbitration under this section, 
i be shall be empowered to ezeonte the decision of .the arbitrator or arbi^ 
trators as if it had been passed by himself. 


Beferanoe to arbitration. 
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75. 


mSOELLANSOUS. 

iStptaUd.hjf Aet Jfs. VJI of 16r0f\8eheduU III.] 

SMUmoBiy by»ppMl 76. In prooeadiDgs under this *ci, no 
or BBdw MO. M jndgmeni of n OoUeotoTj and no order passed 

bj him after deoree and relating to ezeontion thereof, shall be open to 
revision otherwise than by appeal to,the Zillah Oonrt, ezoept as allow* 
in Seetion 68. 

' ' VMsi— See I. L. B., 9 Madr. 832, noted nnder section 85, 

Be^itec of sammuy 77* Brerj Collector shall keep a ^e- 
esbe. gister, in the following form, of the snmmary 

■nits beard and decided by him : — 


VOe of miifc. 

■nil 



Date and 


Abitraot of ploint 

Abflfcrftot of 

abatraot of 


defence. 

Judgment. 

j 






7(f. Nothing in this Act contained shall be eonstrned to debar 
' All ordiaaty righto of person from pr'^cdeding in the ordinary. 
iMlbii MTod. tribunals to recorar money paid, or to obtain 

damages in respect of anything profeuedly 
done under the anthority of this Act, provided 
that ^vil Courts shall not take bogniaanoe of any suit institnted by 
•neh parties i^or any snoh oanse of action, nnless snob snit shall be 
natUnted, within siz months from the time at which the oanse of action 
arose. Provided also, that no action shall lie against any Bevenno 
IhetMtoontoraraaMor nnthority for isaning snoh warrants as are 
oAews. mentioned in Seotions 41 and 45, where the 

nobessary statement has previonsly been made, even though snoh states., 
meat shonld prove to be false ; nor in any case against a Polibe*^Soer 
who ezeontea any warrant, or asnists in any process permitted by this 
Act, when direoled to do so by an anthority whom he is bound to obey. 

Veto,— See I. L. B., 10 Hadr. 868, noted nnder see. 89. 


79. Landholders are anthoxised to delegate to their agents or 
dalagate assignees, all the powers given to them by this 
thrir pewera Act, and any persons injored by snoh agents or 









R^UEGOTSET. 


■iufnaa^ il»U ba alloved to ana aithar thami pf %ir pvitpfjliflf AT 
bo(b» fHtmded alwaya, that Uia prinoipai ahall fa no aiaa ba !| i i^ ^ 
inpriaonment, nor to any graatardamagaa than tba plaintiff haa.nph^ 
ally anffared, whara tba aet oonplained of was oomniittod by hia,i)Cml 
or aaaignaa and was not sanotioned by him. 

iroto. 

A yaomiahdar died leaving a brother who baa then ont of India. SlMwt* 
ly hefore his death, he made an invalid aarignment of hia holding to a thUd 

^ 3 XL ? j x_J XX xi-_ ana.. 




bidding was resnmable on failnre of the aervioe. The brother of tho lata 

£ »miahdar retnrned after three years and obtained registration of hisdi^ 
e now filed this snit to enforce aeoeptanoe of pattas tendered by him to 
the raiyata who had already accepted ^ttas from and ezeonted mnohalkas 
to the assignee :—Eald, that the snit was not maintainable, as nnder tho 
oironmstanoes tba plaintiff’s oondnot instified the tenant’s belief that tho 
assignee was entitled to oolleot rent from them until the assignment was 
questioned by the plaintiff and notioe of hia title given to them.—I. L. B.. 
11 Madr. 18. 

80. The heirs or legal representativea of persons who are nntbo* 
naj proceed for ^ proceed summarily for 

•"••ra arrears of rent, shall have the same authority 

to institute or oontinua such prooeedings as was possessed by those 
whom they represent, whether the arrears in question aooened while 
they were legally entitled to the land or previously ; and notioe shall 
be given to the Oolleotor or other offioer empowered in that behalf, of 
the first step taken by them nnder this section. 

xrote.T—See I. L. B., 8 Madr. 894, noted under seo. 1 ; 11 Madr. 18, 
noted nnder seo. 79. 

81. Tenants shall be entitled to receipts from landholders for 


- . , ^ all discharges made in money or in kind ; and 

gnn xeoe p a. whole rent, they 

shall be entitled to receipts in fall. Persons to whom receipts are re* 
fused may, on proving snob refnsal in a summary snit before the 
Collector, recover damages not exceeding twice the snm paid with eesis. 
. Motes. 

Beoeipts for any payment of rent by a enlUvator on account of land 
assessed to Oovemment revenue, or (in the Presideneieo of Fort St Osorge 
und Bombay) of inam lands are exempted from stamp dnto.— Aot I of 1889 
Sohed. II, Nft 15 (o.) 

..^Wbere a landlord admitted that he did not grant areeeipt for rents 
puff, and oontended that reciting the sums so received in a plaint in a snit 
agunst the tenant for rent was substantially tbe same : BsU, Iv t^BIgh 
Court of*&Iontta, that the contention ooud not be snp{MWted.-^!ludras 
Bevenuv aegister 1, 49. 

SEOUBITT. 

88* On an application bung received from any landholder, ilto 
Oolbofair may acdsr te> GoUeotor or officer empower^ by the Colleqtflf: 
nant to fumJah security. in that behalf, shall be antboris^, provided hp. 
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litN dA MOM for mob • meuaM, to order the tesant to fomiah seoiH 
irflf for the aoiOaiit payable by him before be cats and removes tho 
oropa or prodaoe ; aud if the tenant faiia to fnrnish anoh 8eonrity» the 
Ofdleotor, or offioer empowered by the Oolleotor in that behatr, ebal! 
be antiioriaed to make over to the applicant anoh a portion of the crops 
or prodaoe as ia equal to the amonnt of his demand. 

88* When any landholder who ia entitled to receive a portion of 
ramoTal of the crop as rent complains that the crop was 
mop. out without his bnowiedge or presence, uid 

that the portion tendered to or left for him is insnflSoient, it shall be 
lawful for the Oolleotor, ou a summary suit being filed, to investigate 
the case and pass a judgment directing the tenant to pay him to such 
an additional quantity of grain or prodaoe, or its equivalent value, as 
may appear equitable. Sach an award shall not bar or affect any penalty 
or pnnisbment to which the tenant may have made himself subject 
under the provisions of Chapter 1 7 of the Indian Penal Code for catting 
the crop without the landlord’s knowledge and assent. 


84. Landholders shall be empowered to proceed under this Act 

tandlMldar nay pro- • tenant, or his seoority, or against 

ceed^iatttonaak,«rliis both, BO nevertheless that no^ more than the 
seoDrity, or both. arrears and interest with costs and 

charges shall be realised from both. 

85. Managers of estates of disqualified landholders, and public 
Powers of nanageis of officers holding lands in attachment for arrears 

ostatss sad ofioara holding - of Government revenue, or under the order of 
aadaraitaehnsat. a Civil Court, shall he /e authority to proceed 

against tenants for arrears of rent in the same manner as the landhold* 
era to whom the estates or lands under their charge belong might them- 
selvas have proceeded under the provisions of this Act, and may exer- 
cise all the powers conferred by this Act on landholders, and shall be 
snbject to the same restrictions so long as the estates and lands remain 
under their management. 

8^ Ail farmers of public revenue are authorised to proceed 
Whsa fsrm«norr»Tmae *!>«« sub-renters for arrears of rent 

msy etooeed sgsinst sah- under the provisions of this Act, if they shall 
'****'*' have taken written engagement from sneb-JT-'^'- 

renters specifying the amount of rent to be paid by them. 

8W Bxoept as horeinbefore provided to the contrary, landholders 
LsBdboMsrs nay sne in *i°d Others shall be at liberty to file suits in the 
Oivfl Conita for arraors. Civil Comrts for arrears of rent or revenue dne 
to them, when they may see fit to do so. But in the decision of suits 
. regarding rates of rent, the Conrts shall be guided by the provisions of 
this Act. 
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irotet. 

When there hjie been no eontmot ea to rent end tbe^ terine of the 
iennnqy are nnasoertained and in diepnte between the partiee, eeoe. 8| 9, 
and 10 of this Act provide a summary remedy by a suit before a Golieelor ; 
and looking to the general terms of see. 87 of the Aet^ it is apparency eoa* 
templated that the rights of the parties might be also enforced by regalar 
suit in the ordinary Courts . — i M. H. 0. B., 898. 

A regular suit can be maintained to enforce the aooeptanoe of a puttali* 
— L L. B., 2 Madr. 89. 

The oognisanoe of a suit for arrears of rent by a Head Assistant OoU 
lector is a proceeding eoram non judice . — 3 M. H. G. E., 393. 

See I. h, R., 14 Madr. 441, noted under section 3. 

88* Nothing in this Act shall apply to the collection of rent or 
revenue within the limits of the town of MadrsSi 
Scope ol Act, as defined by Section 12, Eegolation 11 ^ 

1S02, of the Madras Code. 
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REVENUE RECOVERY. 


M. ACT No. ». OF 1864. 

A$ omikM by Aei III cf 18U. 

Rmixfbd thb Gotibhob’s awbnt oh tbb 6th of Mat 1864, and thb 
Govbbnob-GbnbbaIi’s ambnt on thb 20th Of JuNB 1864. 


PMnble. 


An Aei ioeomoUdaieike Lam fair ikaraeavery of arreara of Bmnm 
in ifse Madroi Proiidency 

Whbbbab it is adfisable that the laws relating to the oolleotion of 
the pnblio reTenne aboald be oonsolidated and 
simplified ; it is hereby enacted aa follows • 
The term ^'Landholder/* aa used in this Act, shall be taken to 
laterpraUtion ClaoM. comprise the following persons • 

All persona holding nnder a Sannnd*i*Milkent Istimrar^ all other 
Zemindare, Bhrotriyamdars, JaghiredarSi 
InamdaiB, and all persons farming the land re- 
venne nnder Gk>yernment. All holders of land under Byotwar Settle- 
ments, or in any way subject to the payment of revenue direct to 
Government : 


ImoAhMot. 


Public revenne due on land shall, for tue purposes of this Act, be 
taken to inolnde oessea or other dues payable 
fsnne. ^ Government on account of water supplied for 

irrigation. 

ITotee. 

Where a land-holder allows the registry ot land to stand in the name 
of another and the revenue falls into arrears, a sale of the land under the 
provisions of the Revenue Recovery Aot (Madras Act II of 1864), efEeoted 
after the service of notice upon the person in whose name patta stands, will 
pMS the landholder’s interest to the purohaaer at the revenne sale. — 1. L. 
B., 7 Madr. 405. 

Where land is sold under the provisions of section 10 of the Madras 
Ahhari Aei, 1864, for arrears due by an abkari renter, the purchaser at the 
Bale doea not take the land free of all enoumbranoes as in the case of a sale 
for arrears of land revenne under the provisions of the Bavenue Eeoovery Aei 
{Madras Aot U of 1864).-7 Madr. 4& 

The Collector of Malabar in 1869 let defendant No. 2 into possession of 
certain waste land under a oowle, and in 1878 granted to him a patta for 
it. The oowledar brought the land into oultivanon, but subsequently left 
it uncultivated and failed to pay the assessed revenue ; the land was aocord- 
ingly attached in 1885 for arrears of revenue nnder the Revenue Recovery 
Aot. 1864, ud edld to defendant No. 8. The plaintiff, who was the jenmi 
of the land, had no notioe of the grant of eithw the oowle or the patta : he 
eseerted hia right to jenmibhogam in a petition presented to the Golleotor 
et the time of the sale, but the sale proeeeded without referenoe to hie 

^ Tbit Act le esteaded to BhadraoMlam sad B o lmp a lli Toloks and the Baeipa 
€0aalij.«*8ee Fort Bt. Oeotge Qesette, Slat Ootdber 1879, pp. 78S and 718. 
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dainL. The present salt was brought to set aside the the 

interest of the jenmi did not pass by the sale. — 13 Madr. 89. 

The term ** landholder" in this section embraces every desoription of 
persons holding land subject to the payment of land-revenue to Govern- 
ment. These persons are all subject to one law for the recovery of arrears 
when due by them, whether they are of the ol^s termed in the Regulations 
of 1802, proprietors, or whethm bt hey are ryoiwary holders of land. — Board’s 
Standing Order, No. 107, pariM^ 

Land, the Monrity for The land, the buildings upon it, and 

the reveooe. ita p^fuots, shall be regarded as the security 

for the pablio revenue. 

Notes. 

By accepting a raiyatwari patta, the landholder pledged each and every 
field included therein as security for the whole assessment. Several fields 
separately assessed to revenue wore held under one patta by K. Default 
having been made by K in payment of revenue, one of such fields, of which 
N was the owner, was attached under the Beveuuo Recovery Act. No 
claimed to have it released from attachment on payment of the assessment 
due upon it. The claim was rejected and the field sold : — Held, in a suit by 
N to set aside the sale, that the sale was valid. — 1. L. R., 8 Madr. 130. 


The land revenue payable on certain land having been assigned to a 
temple by Government, which, however, continued to issue a patta for the 
land, the panohayat of the temple are entitled to bring the land to sale to 
dischargo arrears accrued due. — 13 Madr. 319. 


3« Every landholder shall pay to the Collector, or other oflSoer 
Landholder when nod to empowered by him to receive it, the revenue 
whom to pay bis kiat. due upon his laud OD or before the day on which 

it falls due, according to the Kistbnndy or other engagement, and where 
no particular day is fixed, then within the time when the payment falls 
due according to local usage : provided that, except where property is 
held under a Snuand-i-MilkenUIstimrar or 
other similar instrument, it shall be lawful for 
the Board of Revenue, by notificatiou publish- 
ed in the District Gazette, to alter and fix from time to time the amount 
of the several kists or instaltnents, and the dates at which they shall 
respectively become payable. 


Board of Revenue may 
alter amounts and dates 
of payment. 


4. When the whole or a portion of a kist 

of aldsTremainLg nopiiid S^all not be so paid, the amount of the kist or 

shall be deemed to be an of its unpaid portion shall be deemed to be an 

arrear of revenue. « 

arrear of revenue. 

Note. 


Govwnment revenue does not become due from day to day, but at cer- 
tain specified times ; and the person, who is the owner of a revenue paying 
estate at a time when the payment of the revenue falls, due, is the only 
person liable for its payment.— I. L. R., 4 Cal. 607. 


▲riear of revenue how to 5. Whenever revenue may be in arrear, 

bo rooovered. it shall be lawfnl for the Collector, or other 

11 146 
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officer empowered hy the Oollector in that behalf^ to proceed to re- 
cover the arreaTi together with interest and costa of process^ by the sale 
of the defanlter's moveable and immoveable property, or by execution 
against the person of the defaulter in manner hereinafter provided. 


Note* 


This section and the following one enable a Collector, or other officer 
empowered by him, generally, the Tahsildar of the Talnq, to realize an 
arrear with all costs by the sale of either the moveable or the immoveable 
property of the defaulter, or of both, at discretion. It does not matter 
whether the defaulter bo a Zemindary or aryotwary landholder. — B. S. 0. 
No. 107, para. 2. 

6. If the defaulter bold under a Sunnud-i-Milkeot Istimrar or 


Terms of Sunnnd-i-Mil- 
kent-Istimrar to be obser- 
ved.. 


other similar instrumeut, the mode of recover- 
ing the arrear shall be in accordance with the 
terms of suoh sunnud. In the case of other 


defaulters, the Collector, or other officer empowered by the Collector in 
that behalf, may, at bis disoretion, proceed to realize the arrear by the 
sale of either the moveable or immoveable property of the defaulter, or 
of both. 


Notes. 

See Board’s Standing Order, No. 107. 

In the case of a Zemindar holding under a sunnud-i-milkent Istimrar, 
the personal property should first be sold, and then if the arrear is unliqui- 
dated the land. --Board’s Standing Order, No. 107, para. 2. 

It is not certain whether the Act authorizes the attachment and sale 
of bouses not situated on land for which assessment is due, and Collector^ 
should abstain from attaching and selling houses so situated, if the arrea^^ ' 
can be realized in any other way.— B. S. O. No. 107, para. 2. > 


Arrmr. of revenue to 7- Arrears of refenue shall bear interest 

bear interest. at the rate of six per cent, per annum. 


Notes. 

The demand for interest ought to be regulated in such a way as not to 
press heavily upon parties who have a olaim to indulgence on account of 
losses sustained from adversity of season or other unavoidable cause. — G. 
O., 9th January 1835, B. D., No. 32. 

Interest is chargeable from the first of the month following that in 
which the kista fall due.— Board’s Circular Order, 17th January 1848. 

Under this section arrears bear interest at six per cent, per annum, 
while it is 12 per cent, under Act VIII of 1865. 


Uules for seiiure and 
•ale of moveable property. 


8« In the seizure and sale of moveable 
property for arrears of revenue, the following 


rules shall be observed 

PirsL — The Collector, or other officer empowered by the Collector 
iu that behalf, shall furnish to the person em- 
Demaud in writing ployed to distrain the property of a defaulter 

a demand in writing and signed with hia name, specifying the name 
of the defaulter, the amount of the arrear for which the distress may 
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be issued, and the date on which thearrear fell dne. The person employ- 
ed to distrain shall produce the writinjr, which, if the arrear together 
with the batta doe to him, under Section 53, be not at once paid, shall 
be his authority for making the distress, and on the day on which tfaa 
Defnaltw to bo oorved property may bo distrained, shall deliver 
with a copy. copy of such writing to the defaulter, endors- 

ing thereon a list or inventory.of the property distrained, and the name 
of the place where it may be lodged or kept. 

Second, — The writing shall further set forth that the distrained 

Writing to .tot. that the ‘O P^ 

distrained property will he lic Bale, uuless the amount With interest, batta, 

and all the expenses of the distress, be previ- 
ously discharged. 

77w>d.— When a defaulter may be absent, a copy of the writing, 
Mode of lorvioe when with the endorsement, shall be fixed or left at 
defaulter is absent. hig usual place of residence, or OQ the premises 

where the property may have been distrained, before the expiration 
of the third day, calcnlaling from the day of the distress. 

Notes. 

Sections 8 to 21 set forth the rules to be observed in respect of distraint 
of moveable property. 

The distrainer should produce the demand as his authority for dis* 
training to any one in charge of the property, whether the owner or his 
agent ; there is clearly no necessity to communicate with an absent defanltor 
before distraining.— -Board’s Pros., 2nd April 1878, No. 903, 

Zemindars cannot be empowered under this section to collect water-rate 
from their ryots. They must proceed under Act VllI of 18G5. — Board’s 
Pros., 12fch September 1879, No. 2,592. 

In the generality of cases the Tahsildar will be the officer to issue or- 
ders for distraint, bat the Collector must empower him to do so, and this 
as a rule may be done by a general order from the Collector empowering 
all Tahsildars to act. — B. S. 0. 107, para. 4. 

Tho distrainer is to be furnished with a demand in writing which he 
must produce, and which if tho arrear, (fee., bo not at once paid will bo his 
authority, without further notice, for making the distress. — Ibid. 

No property will be distrained by the batta peons except in the pre- 
sence of the head of the village. — B S. 0. 113, para. 4. 

9. When the amount due shall not have been paid pursuant to 
_ t A t 1 the terms of the demand, and no arrangement 

ier neglecting to pay after for securing the same shall have been entered 

notice. into, to the satisfaction of the Collector or 

other officer empowered by the Collector in that behalf, the distrainer 
shall transmit ao inventory of the property distrained to the nearest 
public oj^cer empowred to sell distrained property under Act VJIof2839 
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in order that it may be publicly sold for the discharge of ihenrrear dnoi 
with ioteresti batta and cost of distraint. 

Ifote. 

Non.onltivation and non-payment of rent will not warrant a Golleotor 
in determining a tenancy and disposing of pnttah land to another. A ten- 
anoy under the Government can only be determined by the resignation or 
abandonment of the holding, or by the procedure laid down in this Act. 
Letting land lie fallow does not necessarily lead to the inference of aban- 
donment. — 7 M. H. 0. R., 98. 

10* Where a defanlter may tender payment of the arrear demand- 

^ ^ ^ ed after his property may have been distrain- 

On tender of arrear and , j • i j c j u i x xi. 
expensea prior to the day ed, and prior to the day fixed for sale^ together 

of sale, diitrefls to be with- payment of interest, batta, and all neoea- 

sary expenses attending distress, the distrainer 

shall receive the amonnt immediately upon the same being tendered, 

and shall forthwith release the property. 

11. The distrainer attaching the crops or ungathered prodocts 
Distrained crops how to ot the land belonging to a defaulter, may 

be dealt with. cause them to be sold when fit for reaping or 

gathering, or at his option may cause them to be reaped or gathered 
in due season, and stored in proper places nntilsold. In the latter case, 
the expense or reaping or gathering and storing such crops or products 
shall be defrayed by the owner npon bis redeeming the property, or 
Tenant may pay arrears from the proceeds of the sale in tlie event of 
and terminate attachment, its being sold. When crops or products belong- 
ing to a tenant shall have been sold, it shall be lawful for such tenant 
to dednct the value of the crops or products o sold from any rent which 
may be due by him, then or afterwards, to the defanlter, in respect of 
the land on which such crops or products have been grown, lb shall 
also be lawful for a tenant whose crops are attached for an arrear of re* 
venue to pay the arrear and deduct the amount in the aforesaid manner 
from any rent due by him, then or afterwards. 

12. The distrainer shall not work the bullocks or cattle, or make 

Distrained oatUe or . ose of the goods or effeots, distrained ; he shall 

goods not to be used. provide the necessary food for the cattle or 

live stock, the expense attending which shall be defrayed by the owner 
npon his redeeming the property, or from the prooeeds of the sale in 
the event of its being sold. 

13* Where property distrained may be stolen, or lost, or damaged 

OBcr rMpooribl. for necessary preoaotions for ita 

aeglaot in reapeot of die- due preservation not having been taken, or 
tnia.4 property. having been improperly worked or 

made use of. the ampnnt of snoh loss or damage ahail be reooverable 
by sammary prooeas by the OoUeotor from the officer whose neglect or 
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aot oooaaioned the loss or dsmsge, and the amount when reocvered afaall 
be paid to the person damnified.* 

14. The distress levied shall not be excessive, that is to say, the 
DlttrsM to be proper- property distrained shall be as nearly as poi- 
tioaeto to the arrear. Bible proportionate to the amount of the arrears. 

15. Distress shall be made after sunrise 
Tune of distreee. before sunset, and not otherwise. 


16. Where a defanlter may make a frandnlent conveyance of pro- 

Peneity for frenduient perty to prevent the distress of arrears, any 
oonveyaoce of property to Civil Court of competent jarisdiotiony upon 
prevent distress. proof thereof, ehall summarily cause the pro- 

perty to be delivered up to the distraiuero The defaulter will further be 
liable to the penalties prescribed by Section 424 of the Indian Penal 
Code. 

17. Where any person, not being a defanlter or responsible for 
Claims to property dia- ® defaulter may claim a right to the property 

trained and sold. distrained, and the distrainer may, notwith- 

standing, canse the same to be sold, such claimant, on proof of such right 
in any Civil Coart of competent jarisdiction, and in the event of the 
Revenne to bo the first diatrainer being unable to prove the responsi- 
charge. bility for the arrear of revenne on acoonnt of 

which th e property may have been sold, shall recover from the dis- 
.rainer the fall value of snoh property, with interest, costs and damages, 
coording to the circamstances of the case. Bnt claims to crops upon 
he ground, or to gathered products of the gronnd attached, in the 
lossession of the defanlter, whether fonnded upon a previous sale, 
nortgage or otherwise, shall not bar the prior claim of revenue due from 
he ground upon which such crop or product may have been grown. 

18* Where it may be proved to the satisfaction of any Civil Court 
for fordbly or oompetont jurisdiction that any person has 
landestinely taking sway forcibly Of olandestinely taken away property 
listrained property. distrained, the Court may summarily 

Anse snoh property to be restored to the distrainer. The offender will 
nrther liable to the penalties prescribed by the Indian Penal Code. 

19 • It shall be lawful for the distrainer to force open any stable. 
What places distraiaer cow-honse, granary, godown, ont, honse or 
Day force open. other building, and he may also enter any 

Iwelling-honse the outer door of which may be open, and may break 
ipen the door of any room in snob dwelling house for the purpose of 
ittacbiog property belonging to a defaulter and lodged therein ; pro- 
vided always that it shall not be lawful for snch distrainer to break 
open or enter any apartment in such dwelling-house appropriated for 
the aenana or residence of women, except as hereinafter Jprovided.i 
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20> Where a distrftiaer may have reason to sappose that the 

Powmof ai.tr.iner to P«>P«ty of g defaulter is lodged within a 
force open doon in the dwelliDg-honse the enter door of wnioh may 
presence of s Police OfBoer, be shut, or within any apartments appro|>riated 

to women, which, by the usage of the coantry, are considered private, 
anoh distrainer ahall represent the same to the officer in charge of the 
nearest Polic6-8tation« On such representation, the officer in charge 
of the said station shall send a Police Officer to the spot, in the pre- 
sence of whom the distrainer may force open the outer door of suoh 
dwelliDg-hoase, iu like manner as he may break open the door of any 
room within the house except the zenana. The distrainer may also, 
in the presence of the Police Officer, after due notice given for the 
removal of women within a zenana, and after furnishing means for 
their removal in a suitable manner (if they be women of rank, who, 
according to the customs of the country, cannot appear in public), 
enter the zenana apartments for the purpose of distraining the de* 
fanlter’s property deposited therein, but such property, if found, shall 
be immediately removed from snob apartments, after which they shall 
be left flee to the former occupants. 

21« Persons entering the apartments of women, or forcing open 
Pauwhment for unlawful door of dwelling-houses, contrary 

entry. to the provisions of this Act, shall, on con- 

viction before a Magistrate, be liable to a fine not exceeding Bs. 500, 
or to imprieonmeut of either description for any period not exceedin*^^ 
six months. 


22- The public officer empowered under Act VII of 1839 to sel) 

Prool.m.tioDtoben>.<l. distrained property shall cause to be aflSxed 
of the time of aale, and of to the outer door of the defaulter’s house, or 
the property to be aoid. qq premigeg where the property may have 
been distrained, a list of the property to be sold, with a notice specify- 
ing the place where, and the day and hour at which, the distrained 
property will be sold, and shall cause proclamation of the intended 
sale to be made by beat of drum in the village to which the lands on 
which the arrear has accrued may belong, and in such place or places 
as the Collector, or other officer empowered by the Collector in that 
behalf, may oonsider necessary to give due publicity to the sale. No 
Bale shall take place until aftei the expiration of a period of fifteen days 
from the date on which the notice may be so affixed. 

Notes. 


Sections 22 to 24 prescribe the rules to be observed in the sale of dis- 
trained property. 

This section does not specifically prescribe that the notice should be 
signed. — Board’s Pros., 28th April 1879, No. 1,107. 
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23< At the appointed time, the property shall be pot up ia one or 
morelote, aa the said oflBoer mayooninderad* 
Sale how to bo ooadacM. jigp^ged of to the higheit 

bidder. Where the property may sell for more than the amoant of tbo 
arrear, the oyerplns, after dedaotiog ezpeoses of process and ioteraoti 
shall be paid to the defanlter. 

Kotee. 

The sale of property shoald be peremptory and without reserve. It 
will be the duty of the Collector to take oare that the sale shall be under 
such supervision as shall prevent oolluaion. — B. S. 0. 108, para. 1. 

It should be made known prior to the sale that ad journments and delays 
will not be permitted, but that the sale will take place peremptorily aooord- 
ing to the terms of the notice. — B. S. O. No. 108, para. 1. 

Where the lots to be sold are very nnmerous, so that they cannot be 
all sold on one day, the sale may properly be stopped after business hours, 
and adjourned to the next business day, due notice of the day and hour 
being given. — B, S. O. 108, para. 2, 

Lots should in variably be pat up in the order in which they stand in 
the list. — Ibid, 


24* The property shall be paid for in ready money at the time of 
Payment on the purchase f 

of distraioed property how sale shall appoint, and the parobaser shall not 
to ba made. permitted to carry away any part of the 

property until he has paid for the same in full. Where the purchaser 
may fail in the payment of the purchase* moneyi 
default, property, shall be re-sold, and the default- 
tjfc purchaser shall be liable for any loss arising, as well as the ex* 
Bses incurred on the re-sale. Where the property may, on the second 
^e, sell for a higher price than at the first sale, the differe*J0e or in- 
case shall be the property of him on whose account the said first sale 
made. 

] 25. Before a Collector, or other officer empowered by the Collec- 

Demand to be seryed pri- in that behalf, proceeds to attach the 

or to attaohmeot of land. land of a defaulter, or buildings tbereoUj be 
shall cause a written demand to be served upon the defaulter, specify- 
ing the amount due, the estate or land in respect of which it is claimed^ 
the came of the party in arrear, the batta due to the person whc? shall 
serve the demand, and tho time allowed for payment, which shall ba 
fixed with reference to thoAdistance from the land on which the arrear 
is due to the place at which the money is to 
be paid. Such demand shall be served by de* 
livering a copy to the defaulter, or to some adult male member of his 
family at his usual place of abbde, or to his authorized agent, or by 
affixing a copy thereof on some coospicnous part of his last known resi- 
dence, or on some conspiouons part of the land about to be attached* 


Mode of leryioe. 
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In Motiou SS to 85 raleo m prescribed for the attaobment and sale 
of land. 

Wbm practioable, processes ander this Act shonid be served^ and 
distraints and atiaohments for arrears shonid be made by the Government 
Tillage Officers, vf hose services most be gratuitous. — B. 6. 0. 113, para. 1. 

Batta peons may be employed for serving prooesses whenever it is 
found really necessary to do so, but care must thus be taken to prevent 
abuse, and especially to guard against the entertainment as batta peons of 
needy ontoherry retainers. The remuneration of batta peons should noi 
be allowed to exceed Es. 7 a month.---B. S. 0. 113, paras. 2 and 3. 

The process servers may be transferred from one taluk to another as 
experience may dictate. — Ib%d* para. 3. 

A mitta consisting of an nnsurveyed village, of which the plaintiffs 
(minors), were the registered proprietors of an undivided moiety, was brought 
to sale, for arrears of kist and was purohased for the plaintiffs by their 
guardian, duly appointed under Eegulation V. of 1804, sec. 20. The sale 
was snbse<|nently cancelled ; and farther arrears having accrued, the mitta 
was attached again. Before the second attaobment took place, the guardian 
died, and no one having been appointed to snooeed him, though an appli- 
cation was made to the Court for that purpose, a written demand under 
Eevenue Becovery Act, sec. 25, was tendered to the plaintiff’s mother and 
affixed to the wall of the house on 17th January, and notice under sec. 27 was 
served on 17th February. The sale took place in September and defendant 
No. 2 became the purchaser. It was admitted that a division of the village 
was impraotiable. In a suit by the plaintiffs by their mother and next 
friend to set aside the sale : Held, since service of a demand upon the de- 
faulter is an essential preliminary to sale, the sale was invalid so far as the-' 
share of the plaintiffs was concerned, and the sale as a whole was vitiated 
by the irregularity.— I, L. E., 12 Madr. 445, 

26* When the amount due shall not have been paid pnrsnant to 
Consequence of defauN terms of the demand, and no arrangement 
ter negieotiog to pay. for securing the same shall have been entered 
into to the satisfaction of the Collector, or ot her officer empowered by the 
Oollector in that behalf, he shall proceed to recover the arrear by the 
attachment and sale of the defaulter’s land in the following manner. 

Notes. 

Although Collectors can at their option proceed against the defaulters* 
personal or real ^perty (Tide sec. 5), the right coarse, when the owner- 
ship of the land iruisputed or doubtful, is to attach and if necessary soli 
the land. Board’s Standing Order, No. 110, The same coarse should be 
followed iu realising quit-rents.— Tide Board’s Standing Order, No. 110. 

Where the land may have been sold under the decree of a Civil Court, 
process for the reoovery of Government dues, current and arrears, can issue, 
under the Bevenne law, against the land itself and without referenoe to 
changes of ownership.— Board’s Standing Order, No. 115. 

As to the mode of recovering the arrears of revenne on land attache^ 
by Civil Courts, see Board’s Standing Order No. 116. 
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Appoioiment of Agent. 


27* Attachment shall be effected by affixing a notice thereof 
to some conspicions part of the laud. The n<^oe 
e o attachment. forth that unless the arrear, with in- 

terest and expenses, be paid within the date therein mentioned, the 
land will be brought to sale in dne course of law. The attachment shall 
be notified by public proclamation on the land, and by pablication of 
the notioe in the District Gazette. 

28* It shall be lawful for the Oollector, when attaching the land 
of a defaulter, or at any time during snob at- 
Appoioiment of gent. tachment, to assume the mauageiuent of the 

property attached. In snch case he shall appoint an agent with a pro- 
In certain oasee Revenue P®** establishment of officers to manage the pro- 
ofSoerto take charge. perty, and shall give the agent a certificate of 
appoiotmentiwith written instructions under his seal and signature, and 
the expenses of management shall be defrayed out of the income of the 
property ; provided always, that where the property may be too incon- 
siderable to admit of its being charged with the salary of an agent, it 
shall be committed to the care of such Heveuue Officer as the Collector 
may select, who shall be subject to all the provisions herein contained 
in reference to agents. 

Notes. 


The payment made or due by land-holders to Govern moot is termed 
revenue’ the payment due to land-holders by their tenants is under the 
Etent Recovery Act No. VIII of 1865, for the sake of distinction, designa- 
ted ‘rent.* — B. G, O. No. 10?, para. 1. 

It is not the wish of the Board that the Collectors should undertake 
be management of estates attached for arrears of revenue except so far as 
uaj be absolutely necessary for a time previously to bringing them to sale ; 
ir in very exceptional cases in which the sanction of the Board should be 
pplied for, and the reasons for adopting this course should bo fully stated 
•y the Collector. The practice of managing estates on wliich arrears have 
een allowed to accumulate, with the view to their restoration when clear, 
I very objectionable, and will not be allowed except for special reasons, 
'be measures authorized by the law must be adopted for the prompt roaliz* 
tion of all arrears by the sale of the property, moveable or immoveable, of 
le defaulting land-holder, and it should be clearly intimated to defaulting 
emindars and Moottadars that the Collector will not undertake the manage- 
lent of their estates when they are in arrear, but will proceed at once is 
le arrear is not paid to realize it in the manner prescribed by the Act. — B. 
O. No. 107, para, 7, 

29- Notice of the assumption of management shall forthwith be 
Notice of assumption of Served on tbe defaulter in the manner describ- 
msgement. Jq g^etion 25, and shall be notified by pub- 

) proclamation on tbe land, and by pablication in tbe District Gazette. 

30. It shall be the doty of the agent, during the cootinnanoe of 
... , . ^ management under Section 28, to collect the 

rents and profits due, or accruing dne, upon the 
II U? 
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fSsos* 31*34b 


aooordiog to the eDgagements eabsistiog between the defaulter 
and the parties holding under him, or according to established usage 
where no specific engagementa exist. The agent shall keep ac^^nnts of 
all receipts and disbarsementsi and submit the same, and pay over 
the balance, to the Colleotor, or other offioerempowered by the Collector 
in that behalf, monthly, or whenever required, and the defaulter shall 
be at liberty to inspect the accounts at all reasonable times, and to 
take copies of the same at his own expense without fee. 

31. It shall be lawful for the defaulter to proceed by prosecu- 
Liabilifcr of Agent to tion Or suit against the agent, in respect of any 

suit or proaecation. Criminal or illegal act done by him to the injury 

of the defaulter or his estate, and all tenants or other persons holding 
by subordinate title shall have the same remedies against him as they 
would have had against the defaulter if the act were done by the de- 
faulter* 

32. All engagementa entered into between the land-holder and 

Effect of MirtBiganre.- except enoh as are bereiaafter 

tnentB between landholder mentioned, shall be binding upon the Collector 
and tenants. during attachment, but all such engagements 

made collnsively with a view to defeat or delay the effect of the attach- 
ment, and all leases of land at a rate lower than the nsnal rates of 
assessment, and not made bona JHeiov the purpose of erecting factories 
or buildings, or of bringing waste- land into cultivation, and all engage- 
ments made subsequently to attachment, shall be null and void against 
the Oollector, if he shall so declare ; sabject, however, to the right of 
the parties to such agreement to bring a suit igaiust the Collector in 
the ordinary tribunals to establish the same ; and all charges or io- 
cumbrances upon suoh land shall be postponed to the payment of the 
publio revenue. 

Note.--*See I L. B., 13 Madr. 479, noted under sec. 12 of Beg. XXV 
of 1802. 

33. All payments on account of rent or profits actually due, made 
4 b fcA fcs before publio notice of assumption of mauage- 

aymen y nan . meet, to or on behalf of any land holder by any 

person holding under him, shall be valid against the Collector, and 
all such payments made after pnblio notice of such assamption, or made 
before they were wotnally due, shall be nail and void against the Col- 
lector, who shall be entitled to recover as arrears of rent the fall 
amount from the parties by whom it was paid, leaving them to sue the 
defaulter in the ordinary Oonrts of law. 

34 . All sums received from the property attached, after paying 
Mode of settlement on the expenses of attachment and management, 

withdrewel of etteohment. carried to the credit of the defaulter 

in discharge of the arrears due, and interest thereon at the rate of six 
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per cent, per aaDoin ; and as soon as all arrears, interest, oosis of attach- 
ment, and expense of management shall have been liquidated, the at- 
tachment shall be withdrawn, and a fall aocount rendered of all reoeipte 
and disbnrsements daring its contioaauoe. 

35* It shall be lawful for any person claiming an interest in land 
Penoni interested in l^d which has been, or his about to be, attached, 
may release it front attach- to obtain its release by paying the arrears, in- 
terest and costs incurred ; and ail such soms, 
if paid by a tenant, may be deducted from any rent then or afterwards 
due by him to the defaulter ; and if paid by a hona fide mortgagee or 
other incambrancer npon the estate, shall constitute a debt from the de« 
fanlter to him, and shall be a charge upon the land, but shall only take 
priority over other charges according to the date at which the pay- 
ment was made. 


Note 

In this section and also in section 37 privilege is given to tenants &o.y 
of releasing the land by payment of the arrear. — B. S. 0. IO 7 , para 8. 


Bales to be observed ia 
the sale of immoveable 
property. 


36* In the sale of immoveable property 
under this Act, the following Rules shall be 
observed : — 


Public aaction. 


The sale shall be by public aaction to the highest bidder* 
The time and place of sale shall be fixed by the 
Collector of the District in which the property 
is situated, or other Officer empowered by the Collector in that behalf. 
The time may be either previous to or after the expiration of the Fusly 
year. 


Second . — Previous to the sale the Collector, or other Officer em- 
Notification one month powered by the Collector in that behalf, shall 
before sale. issue a notice thereof in English and in the 

language of the District, specifying the name of the defaulter ; the 
position and extent of land and of his bnildings thereon ; the amount 
of revenue assessed on the land or upon its different sections ; the pro- 
portion of the public revenue due during the remainder of the current 
Pusly ; and the time, place and conditions of the sale. This notice shall 
be fixed np one month at least before the sale in the Collector’s Office 
ind in the Taluq Cutoherry, in the nearest Police Station-house, and on 
lome conapionous part of the land. 

Third.— A sum of money equal to fifteen per cent, of the price of 
Deposit and payment of deposited by the pnrobaser 

►alanee. the bands of the Collector, or other officer 

mpowered by the Collector in that behalf, at the time of the parohase, 
nd where remainder of the purchase-money may not be paid within 
hirty days, the money so deposited shall be liable to forfeiture. 
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Fourth, — Where the parobeeer may refnse or omit to deposit the 
Be-Sftie in default of Bom of money, or to complete the payment 

payment. of the remaining pnrohase money, the property 

shall be resold at the expense and hasard of snoh purchaser, and. the 
amount of all loss or expense which may attend such refusal or omis* 
sion shall be recoverable from such purchaser in the same manner as 
arrears of public revenue. Where the lands may, on the second sale, 
sell for a higher price than at the first sale, the difference or increase 
shall be the property of him on whose account the said first sale was 
made. 

Fifth.— k\\ persons bidding at a sale may be required to state 
Agents to name their whether they are bidding on their own behalf 
pritieipnls. or as agents, and in the latter case to deposit 

a written authority signed by their principals. If such requisition be 
not complied with, their bids may be rejected. 

Notes. 

The purchaser of an estate which pays Government revenue takes it 
subject to all revenue and cesses whether in arrear or accruing. — I. L. R,, 
6 Cal. 389. See also I. L. R., 4 Gal. 607. 

The distinction between a private alienation and the case of a purchase 
at a sale for arrears of Government revenue is, that at such last mentioned 
sale, the purchaser takes the land discharged of all encumbrances, in as 
much as the Government land- revenue is the paramount charge upon the 
land.--4 Cal. 577. 

This section does not make it compulsory for Government to forfeit 
the money deposited by a bidder at a sale of land for arrears of revenue, 
when the balance of the purchase money is not paid within 30 days, and to 
resell the land. — 5 Madr. 130. 

Sections 36 to 46 apply to the sale of land and the consequences of that 
sale. — B. S. O. 107, para. 9. 

When largo permanently settled estates are sold, the sale should be 
oooduoted in the presence of a Covenanted Officer or Deputy Collector.-— 
Ibid. 

Petty sales for small balances may take place at the Taluk Cntcherry 
in the presence of the Tahsildar or some other servant deputed by the 
Collector for the purpose. — Ibid. 

Oolleotors have authority to purchase on behalf of Government per- 
manently settled estates sold for arrears of revenue. But estates so purchased 
must not be purchased for more than their value, nor for a larger sum than 
the amount of arrears due to Government. — Ibid, 

No legal re^riotioDB are now placed on the defaulter, or any other 
persons bidding at a sale of land. But in reference to this all rules and 
orders of Government in respect of their Public Officers baying or bidding 
for lands are still in force.*— B. S. O. 107, para 11. 

The sanction of the Board previous to the sale of land in cases other 
than those of Zemindaries is no longer required. — B. S. 0. 107, para 9. 

The sanction of Government is necessary before any portion of a Zemin- 
dary estate can be sold for arrears of revenue, and Collectors should abstain. 
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•tcept in CMOS of abaolate neoesaity, from proposing the sale of aadent 
ZenandBxieB.^Ih%d. 

In addition to the notice r^nired to be issued when the land of a 
defaulter is attached, another notioe of sale must be issued and this notioe 
must contain the particulars mentioned in the second clause of this seotioil. 

B. S. O. 107, para 9. 

The notice must be read out in full at the time of sale, and must be 
initialled publicly as so read. The officer conducting the sale will read the 
notice, and certify the fact in his report of the sale. — B. S. 0. 107, para 9. 

All sales for arrears of revenue under this Act are to be noted in the 
Resfister of transfer of land maintained under section 2 of Regulation 
XXVI of 1802.— B. S. 0. 107, para 10. 

It is the duty of oumams to famish all available information respect- 
ing titles to land in case of sales for the arroai's of revenue to bona fide 
applicants seeking such information.— B. S. 0. 107, para 10. 

The Board are of opinion that deposits forfeited in consequence of the 
default of the purchaser at a revenue sale to complete the full payment of 
the purchase- money within the prescribed time should be treated as the 
property of Government and credited to land-revenue, Mis., and not as 
property of the defaulter for the recovery of whose arrears the land was 
sold. — Board’s Pros., 22nd October 1879, No. 2,999. 

In respect of lands purchased by Government at sales held under 
this Act for arrears of revenue, the rights of Government are absolute ; 
and consequently these lands should not be treated in the first instance 
necessarily as village waste available for occupation by ryots with or without 
dharkhast, but entered by the Cnrnam in a separate register ; and the village 
officers must clearly understand, and make known, that the lands, so long 
as they are included in this register, will not be dealt with under the dbar- 
> khast rules, and that unauthorized entry npon them will be punished. If 
[the absence of competition at the revenue sale, which necessitated the pur- 
>ohase of the lands on behalf of Government, was due to temporary causes, 

( such as bad seasons, or combination among the villagers, the lands should 
be put up to sale again with the greatest publicity, at the earliest opportn- 
f nity at which a successful sale can be anticipated. But when the Collector 
I is satisfied that the lands are valueless, and there is no probability of any 
\ appreciable sum being realized at a fresh sale, he may order them to be 
struck off the separate register 4nd classified as ordinary village waste, and 
they will then be subject to the dharkhast rules. This register should be 
carefully scrutinized by Divisional officers at the Jamabandi, in view to 
determine which lands should be ordered to be resold and which to be struck 
off as valueless, and care should be taken not to retain lands on the register 
unn^ssarily for lengthened periods. If during the time that the lands are 
retained on the register any one occupies them without permission, whether 
the former owner or any one else, the Collector has full discretion to deal 
with such unauthorized occupation by imposing such assessment on the 
lands as may be expedient in the circumstances, to recover it under the 
Act. If the lands be really not of much value, and the omission to obtain 
permission to occupy them is ihown to have been due to ignorance, it would 
probably be. sufficient to make a tnfiiog addition to the first year’s assess- 
ment as a punishment, the lands being left in the possession of the occu- 
pier. But when the lands are valuable, a heavy penal assessment should 
be imposed, with a view to ousting the trespasser and selling them by pub- 
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Ito anoiioa. Baoh cate moat be dealt vith on its merita.— O. 0., 20th Feb. 
1888, No. 244 ; Board’s Proceedings, 20^ April, 1883, No. 1,140. 

87. ’ It shall be competent to the defaulter or to any person acting 
Teoderof enem np to ®“ behalf, or claiming an intere-* iu the 
iOQseti on daj pre?iotui to landg to tender the foil amooot of the arrears 
of reveooe with the interest thereon, and ail 
charges which have been inoorred io demanding the arrears, or in at* 
taohiog or managing the estate, or in taking the steps necessary for 
sale, and thereopon the sale shall be stayed : provided always that snoh 
tender most be made before snnset on the day previons to that appoint- 
ed for the sale, and all some so paid by any tenant, or hona fide mort- 
gagee, or other incnmbrancer, may be recovered in the manner pro- 
vided in Section SS. 

Hotel. 

Tender of arrears on a Sanday, that being the day previous to that ap- 
pointed for the sale of the land on which arrears have aoorned, is a legal 
tender.— Board’s Pros., 19th Debember 1874, No. 8,702. 

See I. L. B., 8 Madr. 130, noted nnder seo. 2. 

38. (1) At any time within thirty days from the date of the sale 
▲pplioatioQ to set aside of immoveable property, application may be 
made to the Collector to set aside the sale on 
the ground of some material irregularity or mistake, or fraud, in pub- 
lishing or oondncting it ; but except as otherwise is hereinafter pro- 
vided, no sale shall be set aside on the ground of any snch irregularity 
or mistake unless the applioaot proves to the satisfaction of the Collec- 
tor that he has sustaiuei substantial injury by reason thereof. 

(2) If the application be allowed, the Collector shall set aside the 
sale and may direct a fresh one. 

(8) On the expiration of thirty days from the date of the sale, if 
Order oonfirming or set- 00 suob application is made, or if such appli- 
ting aside sale. cation has been made and rejected, the Col- 

lector shall make an order confirming the sale, provided that if he shall 
have reason to think that the saleonght to be set aside notwithstanding 
that no snoh application has been made or on grounds other than those 
alleged in any application which has been made and rejected, he may* 
after recording bis reasons in writing, set aside the sale. 

(4) Whenever the sale of any lands is not so confirmed or is set 

Befnnd of dopoait or pur- deposit or the purchase money, as 

obise money when ^le set the case may be, shall be returned to the pur- 
chaser. 

(5) After the confirmation of any snob sale, the Collector shall 
On oonOrmation of Bale, register the lands sold iu the name of the per- 

parchaier*B name to be re- son declared to be ibe porcbaser, and shall 
gistered. execute and grant a certificate of sale bearing 

his seal and signature to such purchaser. 


Oenifioate of tale. 
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Such oertifioate shall state the property sold and the Dame of the 
porohaseri aod it shall be oonclosiye evideaoe of the faot of the pur- 
chase io all courts and tribuDals, where it may be necessary to prore 
the same ; and no proof of the Oollector^s seal or signature shall b# 
necessary, unless the authority before whom it is produced shall bare 
reason to doubt its genuineness. 

Note- — This section is substituted by Madras Act III of 1884. 

39* When lands may be purchased at public sale the Collectori 
or other officer empowered by the Collector 
in that behalf, shall publish in the Tillages in 
which the land sold may be situated, iu the Cutoberry of the Taluq, in 
the Head Cutcherry of the District, and iu the District Oaaette, the 
name of the purchaser and the date of purchase, together with a decla- 
ration of the lawful succeBsion of such purchaser to all the rights and 
property of the former landholder in the said lands. 

Note. 

Non-compliance by the Collector with the directions contained in this 
and the preceding section does not inralidate the title of the pnrohaser of 
land sold for arrears of revenue. — I. L. B., 6 Madr, 148. 

See 1. L. B., 13 Madr. 89, noted under sec. 1. 

40. Where, notwithstanding snch pablication, any lawful par* 

^ . chaser of land may be registered and pre- 

vented from obtaining possession of his pnr- 
ohased land, any Coart of competent jurisdiction, on application 
and production of certificate of sale provided for by section 88, shall 
cause the proper process to be issued for the purpose of putting such 
pnrohaser in possession, in the same manner as if the purohasad lands 
bad been decreed to the purchaser by a deoisiou of the Court. 

41. All contracts entered into by the defaulter with his tenants^ 

. ^ , and all payments to him by them, shall be 

[ments to defaulter, how biodiog upon the purchaser to the same extent 
the pur- i^Q j nnder the same conditions as laid down 
r in Sections 32 and 83 of this Act. 

Note. 

See I. L. B., 13 Madr. 479, noted under section 12 of Beg. XXV. 
of 1802. 

42. All lands brongbt to sale on aoconnt of arrears of revenna 
Sale to be free of all in- shall be Bold free of all iocambraooea, aod if 

ioaubranoee. balance shall remain after liquidating the 

Disposal of surplus. arrears with interest, and the expenses of at- 
tachment and sale, and other costs dne in respect of snob arrears, it 
shall be paid over to the defaulter, unless sooh payment be prohibited 
by the injunction of a Court of competent jurisdiction. 
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Votes. 

The plaintiff sped, as the purchaser under a Court-sale, for possession 
of certain land, which the defendant’s vendor had purchased at a sale held 
tinder the Revenue Recovery Act for arrears of revenue accrue ' due on 
other laud belonging to the judgment debtor:— Veld, the suit should be 
dioiissed.— 1. L. B., 18 Madr. 477. 

See I. L, R., 13 Uadr, 89, noted under sec. 1. 


48* Arrears of rent which on the day of sale may be due to the 
defaulter from bis UDder-tenants shall, in the 
event of the sale, be recoverable by him after 
the sale by any process, except distraint, which 
might have been used by him for that purpose 
before the aaid sale. 

It shall be lawful for the Colleotor, or other officer empower- 
ed by the Collector in that behalf, to sell the 
whole or any portion of the land of a defaulter 
in discharge of arrears of revenue : provided always that, so far as may 
be practicable, no larger section in the land shall be sold than may be 
sufficient to discharge the arrears with interest, and expenses of attach- 
ment, mana<;ement and sale. 

Votes. 


Arrears of rent due to 
defaulter from bii nndei- 
tenantf on the day of sale, 
how to be recovered. 


44. 

Sale of land. 


It should be a rule that no section less than a registered revenue field 
bearing a distinct number shall be sold when the filed is in the sole pos- 
session of the defaulter.— B. S. 0. 107, para 12. 

It is undersiable that lands transferred by a registered holder, how- 
ever informally, to another party, and on which no arrears are due, shoaldir 
be sold for arrears of revenue duo by the registered holder on other landed 
which are not brought to sale. Collectors are directed not to sell lands in 
possession of alienees, until all the other landf. and property in possession v 
of the registered holder are first sold, unless the arrear due is caused by the 
default of the alienee. Whether the lands to be sold are in the possession 
of the registered holder or not, and whether the arrear is due by the re- 
gistered holder or by the alienee on the portion alienated, should be asoer- 
tsined by local inquiry. — G. 0., dated 8th September, 1874, No. 1,150. 

See I. L. R., 13 Madr. 477, noted under sec. 42. 

45. Where only a part of a landed estate held under a Snnnnd-i- 
Apportionment of aBsess- Milkeut Istimrar, or otherwise subject to the 
ment on snb’diviiion. payment of a lump assessment may be sold, 

the aasessment upon such part shall be apportioned by the Collector 
previous to sale iu manner following 
< The amount revenue to be assessed on each division shall bear 
same proportion to the aotual value of snob division as the total 
Amount of the revenue of the whole estate may bear to the total actual 
value of the entire estate previous to such division. 

To this end the Colleotor shall have power to demand from laud- 
_ _ , . holders and from the ournums of .villages ao- 

ao ion 0 aooonn «. Qf produce and of the charges 
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atUTndiag the inaDagemeDt of laodo to be divided; such landholdeff and 
cnrniime eball farnish the said acoonota when reqaired for a period of 
not less than three years next preceding the then onrrent year ; whtrft 
Effect of their Don-pro- fhe landholder may refase or unreasonabl'jT 
daotion. delay to comply with such demand so as to 

prevent the assessment being fixed on sooh divided portions of land# 
i the Collector shall proceed to sell the entire estate* 

t 

46* The amonnt of the permanent land*revenae to be assessed 

^ Gonflrmation of Board ^7 Collector on portions of a divided estate 

naoeasary to make oppor- held under a Sunnud-i-Milkeat Istimrar or 
tionmeat Talid* %• % • , , t nt 

Otherwise subject to the payment of a lump 

assessment, shall not be valid nntil such amount may have been con^ 

firmed by the authority of the Board of Revenue signified in writing. 

47* When a defaulter tenders security, it shall be lawful for the 
Bale may be pottpooed Collector, or other officer empowered by the 
^ on tender of aecurity. Collector in that behalf, to accept it and post- 

pone the sale of the defaulter’s property upon such conditions, and 
until suoh time, as he may appoint; in the event of default being made 
io the performance of such conditions, the Collector or sneh officer may 
Bell the property and proceed against the defaulter, or against his seen- 
rity, or both. 

Note. 

Under this section Oolleotors are competent to accept security for the 
payment of an arrear, and to postpone the sale of the defaulter’s property. 
— B. S. O. 107, para. 13. 

48- When arrears of revenue, with interest and other chargee 

Power, of orreat in oae. ““ aforesaid, Cannot be liquidated by the sale 
of wilful or frauduieot of the property of the defua Iter, or of bis Surety^ 
non payment of arrears. Collector shall have reason to believe 

[that the defaulter or his surety is wilfully withholding payment of the 
iarrears, or has been guilty of fraudulent conduct in order to evade 
, . , payment, it shall be lawful for him to causa 

eriod of imprisonment, arrest and imprisonment of the defaulter, or 

his surety, not being a female, as hereinafter mentioned ; but no persoif 
shall be imprisoned on account of an arrear of revenue for a longer 
^ , . . period than two years, or for a longer periodi 

t not extinguished. months if the arrear does not exceed 

Rupees 500, or for a longer period than three months if the arrear 
Ices not exceed Rupees 50 ; provided that each imprisonment shall 
aot extinguish the debt due to Government by the defaulter or fais 
lurety. 


11 US 
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RTolet. 

Under this and the follow tnffeeotion arrest for arrears of reyenne may 
haye to be restored to when the Colleotor shall haye reason to belieye that 
the defaulter or his surety is wilfully withholding payment of the Arrears 
or has been guilty of fraudulent oonduot to eyade payment.-— B. S. O*|l07i 
parsw 14. 

Subsistence allowance should be granted to defaulters imprisoned for 
non-payment of arrears due to Ooyemmentat the rates fixed for jndgment- 
debtOTS under the Ciyil Procedure Code. In the case of a defaulter imprison- 
ed for arrears due to the Local Fuad Board, the allowance should be charg- 
ed to Local Funds* — Board’s Pros., 12th September 1879, No. 2,589. 

49* The Collector shall issue his warrant for the arrest of the de* 
Procedure in ossa of f&nRer, or his surety, or both, not being 
females, which shall specify bis or their name« 
the amount of reyenne due, and the date on which it became payable, 
and the warrant shall be singed and sealed by the authority by whom 
it was issued. The ofiicer charged with the execntion of the warrant 
shall thereupon arrest the defaulter, or his snrety, or both, and convey 
him or them to the District Gaol, and deliver the warrant to the 
Gaoler, which shall be a anfiSoient authority to him to receive the 
prisoner or prisoners. A copy of such warrant shall be retained by the 
Gaoler, who shall fortwith despatch the original to the officer in charge 
of the Gaol. 

50. All the remedies prescribed by this Act in case of reyenne 
Mode of enforciog pay- defualters may be employed against their sn- 

ment by saretias. reties, and it shall be lawful for the Colleotor 

or other officer empowered by the Colleotor id that behalf, to enforce 
the same simoltaneonsly with, or either previously or sabseqnently 
to, their enforcement against the principal ; so, nevertheless, that no 
more than the total anm in arrears, and interest with costs and charges, 
shall be realized from both. 

51. When land-revenue is payable in kind, it shall be lawful 

^ _ for the Collector, or other officer empowered 

be preveated where reve- by the Collector in that behalf, to prevent the 
&U6 is payable in kind. removal of the crop from the land until a di- 
vision has been made, and the portion whioh belongs to Government 
bas been set apar"*, unless the landbeldor furnishes suoh security as the 
Collector may deem satisfaotory. 

Note. 

Except under the special provisions of this section, no interference is 
allowed by ibis Act with the landholder iu regard to the removal of his 
samps on the ground, unless they have been attached in due course of law. 
— B. S. 0. 107,. para 15. 
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” All arrears of reveBoo other thao laad-reTeBOB doo hp Go* 
veromentf all advanoea made by Qoverniaeot 
of oaltivation or other purposes conneoied with 

nno. adTEncea, few and the revenue, and all fees or other dues pay-, 
able by any person to or on behalf of Ihe 
yillaj^e servaots employed in Revenue or Police daties, and all cesses 
lawfully imposed upon land, may be recovered in the same manner as 
arrears of land-revenne under the provisions of this Act, unless the re» 
eovery thereof shall have been or may hereafter be otherwise speoially 
provided for. 

Hotes. 

The karnam in a permanently settled zemindari is a village servant 
employed in revenue duties within the meaning of the Revenne Recovery 
Act, see. 52.— **1. L. R, 15 Madr. 35. 

Under this section arrears of itmes of revenue other than land -revenne, 

^ and advances of pnblic money for revenue purposes, as well as fees, Ac., pay. 
able to village servants employed in Beveaue and Police duties, and other 
lawful oesses may be recovered as arrears of land-reveune.— B. S. 0. 107, 
para 16. 

53* Persons employed in serving notices or in other process 
Procsn-ii'^'erfl to bo l^his Act, shall be entitled to batta at 

ptid batta. Buoh rates as may from time to time be fiaed 

by the Board of Revenue with the sanction of Oovernment, and pnb* 
lished in the District Gazette. 

54. The batta mentioned in the foregoing section, as well as in- 
laterest and charges terest, aud all costs and charges incurred under 
recoverable as arrears. the authority of this Act, shall be recoverable 
from the defaulter and his sureties in the same manner as arrears of 
revenne. 


55* Where property having been attached or distrained may be 

E<p 63 M 0 f coanterni«.d- P"‘ "P “'® 

i ed aaies to be aoatained by be countermanded, the proprietor shall never* 

Ithe defaulter. thelesB be responsible for the expenses in- 

Icarred in conseqnence of the attachment or distraint, in the same 
I And recovered as an manner as if the sale had taken place ; and in 
farrear. the event of sneb proprietor omitting to dis- 

charge the amount, it shall be recoverable by the process nnder which 
the original demand wonld have been recoverable. 


56. Every person making a payment of revenue shall be entitled 
Beoeipts for payment of to a receipt for the same, signed by the Col- 
lector, or other officer empowered by the Col- 
lector in that behalf ; snoh receipt shall state the name of the person 
making the payment and the subject-matter in respect of which it is 
paid, and in the case of land-revenne shall describe the land on which 
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$1^ aMesimeni it da6i wd the sameB of pereons eotored in respect 
tjtoreof ia the* seitlemeiit aoeoaot. 

57« Where a defaulter or his soretj may reside or bold property 
]^roe^iire where default- District wherein default shal^ have 

er er aor^ midea out of been madei the Collector of the District in 
^^^***^ which such defaulter or surety resides or holds 

property shall, on the written application of the Collector in whose 
District such default has been made, proceed in all respects against 
the defaulter and his surety, and his or their property, in the same 
manner as if the default had been made bis own District. Every such 
Bffeot of Oolleotor'i ap- application shall be signed and sealed by the 
idioatioo. Collector making it, and shall be conclnsive as 

to the amount doe, and the party in arrear, in all proceedings against 
the Collector acting upon such application or any person acting under 
faia authority ; and no proof of the seal or aignature or official character 
of the Collector making the application shall be required, unless the 
Court shall see reason to doubt its genaineneBs : provided always, that 
nothing herein contained shall affeot the right of any party to sue in 
his own District the Collector who made the application. 

Note. 

Divisional officers are not empowered to send to other distriois notices, 
of distraint under this section without the counter-signature of the Collector; 
of their own district. — B. S. 0. 107, para 18. ? 

68« No Court of Civil Judicatore shall have authority to take in* 
OivU Cuort not to uko ^ consideration or decide any question as to 
eogniiairca of queitionire- . rate o£ land-revenue ? ayable to Government, 
liSiog 4io rate of roveoue, amount of assessment fixed, or to 

be hereafter fixed, on the portions of a divided estate. 

50. Nothing contained in this Act shall be held to prevent par- 

Bolt. by p.»o». •fflcriav- ties deeming themBelvesBggrieved by any 
ed by proceedingi under ceediugs under this Act, except as nerein- 
tbli Act. before provided, from applying to the Civil 

Courts for redress : provided that Civil Courts shall not take cogniaance 
of any suit instituted by such parties for any 
Limitation of Buite. action, unless such suit shall be 

instituted within eftx months from the time at which the oanse of 
notion srosoa 

XTotes. 

Sait to aet Mide a sale o! land, sold as if for arrears of revenne nnder 
Aot il of 1864 (Madras), on the ground of fMind, and to recover possesrion 
of the land from the pnrobaser who was alleged to be party to the frattd;— 
that the enit was governed by art. 95 of sob. II of the Indian Limit- 
aUon Aot, 1877. Article 12 of that sohedale, which preaoribes a period of 
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one TMf! for suits to-sei aside sales for arrears of revenue, is intepided lo 
proteot &ofia-)Sds plirobaser od1j« — I. L. B., 9 Hadr. 457. 

Land which was subject to a mortgage having been sold for arrears of 
revenue under Act 11 of 1864 (Madras), the mortgagee’s assignee sued to 
enforce the tefms of the bond by sale of the land more than six months after 
the date of the sale of the land: — H$ld, that the suit Was barred by sec. 59 
of the said Ack-^IO Madr. 62. 

The right of selling toddy at certain places was put up to auction by the 
lOolleotor under a notification which required that payments should be made 
jki fixed periods and that the purchaser should take out licenses as therein 
brovided, failing which the shops conserned might be resold and any lost 
jmcomin^ to Government recovered under the Beveuue Recovery Act, Madras. 
[The plaintiff bid at the auction and his bid was accepted. He sought to 
[withdraw from the Contract, but the sale to him was confirmed, and on his 
Milnre to make the payments above referred to ibo rights purchased by him 
^ere resold at a lower price, and his house was attached and sold as under 
be Revenue Recovery Act to realise the loss occasioned to Government by 
be resale. In a suit, in 1888, to recover the house from the defendant who 
tad purchaesd it and been placed in possession in Jane 1886 Held, (l)tbat 
be suit was not barred as having been brought more than six months after 
|he date of the sale ; (2) that the sale was ultra vire$ ; (3) that the plaintiff 
aving brought his suit within the twelve years’ period of limitation was 
utitlM to recover. *-15 Madr. 219. 

The Secretary of State is not a necessary party to a suit to set aside 
i sale for arrears of revenue, but the Government have such interest as 
ould, on their application, entitle them to be made a party.— 9 Cal. 271. 

No suit for damages lies as between joint'owners of lands for the sale 
! land on account of default of payment of revenue by one of joint-owners. 
-IGal. 406. 


60. No Bait brought against any Collector by any person deem- 
Sait. .g.in.t Oolleotor “ggneved by anything done or 


to survWe agaiatt hit sue* 
caaaor or to bo originally 
maintainable against him. 


purporting to be done nnder this Act, shall 
abafbe by reason of the departure from bis 
District of the Collector against whom snob 
suit shall have been brought ; but the suit shall be co; inued against 
the snccessor of such Collector iu all respects as thougti it had been 
|institoted against himself. A suit may be brought against any Colleo- 
Ko personal Habilifcy for tor in his official capacity on account of any- 
|Bots of predecessor. thing done or purporting to have been dona 

nnder ibis Act by his predecessor, snbjeot to the limitation prescribed 
in the preceding section : provided that no Collector shall be person* 
ally liable for any official act of his predecessor. 




Begnlation V of 18SS 
not to apply to sales nnder 
this Act. 


61* Begulation K of 1822 shall not be 
applicable to sales of property nnder this Act* 


Note. 

Regulation V of 1882 related to the jurisdiction of Collectors and was 
repealed by sec. 89 of Madr. as Act YIIl of 1865. 
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itTVm af UM Begulation XXVUI of 1808, ftod 

nSTi II of IMS, not to Begnlatioot I and 11 of 1808, shall be inoper* 
Moorer. ative as respects arrears of revenoe recover- 
able noder ibis Act. * " 

Note. 

Regulation XXVllI of 1802 herein referred to related to distress and 
sras repealed by see* 89 of Madras Act VIII of 1865. Regulations I and 
11 of 1808 relate to Board of Revenue and Colleotors respectively, and 
come under the head of ** Public Servants.** 

63* Nothing in this Act shall be held to bar the operation of tlie 
Opmtion of Bf^obtioM provisioDs of Begnlation V of 1804, and of Be- 
Vof laoe and X of 1881 , gnlation X of 1831, in respect to the sale oi 
preserved. lands of minora and other disqualified land- 

holders. 

Note. 

Regulation V of 1804 relates to Court of Wards and Regulation X of 
1881 relates to Minors* Estates. Both these come under **Pnblio Servants.** 


to 

'under fefale i 


64* Nothing in this Act shall apply to the oolleotion of land- 
revenue within the limits of the Town of 
Madras, aa defined by section 12, Regulation 
II of 1802, of the Madras Code. 


Note. 

Regulation II of 1802 herein referred to related to the jurisdiotion of 
Civil Courts, and was repealed by Aot III of 1873. 



[HOT] 

BODNDABY DISPUTES. 


Freamble. 


REGULATION XII. OF 1816. 

Paspbd on the 13th or September 1816. 

BegukUianfor authari»ing Oollectort to refer claim regarding landt arcercpif 
the validity of which claim may depend on the determination of a diepnUd 
houndary ; ae aleo certain dieputee respecting the occupying^ cultivating^ and 
irrigating of land^ to be tried and determined by Village and Dutriet Pun^ 
chayets ; aitd for prescribing the Buies under which the trial of such die* 
ptUes shall be conduetedt and the decisions of the Punchayets carried into 
execution. 

1* The mode of determiDiog the validity of claims to disputed lands 
or crops prescribed in sec. 2, Reg. XXXII, 
1802^ being considered to be inconvenient to the 
srtieSi and the determining, in the Adawlut of the zillah, of suits res- 
ecting the occupying, cultivating, and irrigating of land, which may 
dse between proprietors or renters and their rjots, in those .districts 
here the land revenue is fixed either permanently, or for a term of 
sars, being also regarded as liable to the same objections ; and it 
sing deemed expedient that further provision should be made for the 
ivestigatioQ and determination of such claims, and that Collectora 
lould for that purpose be authorized to refer them for trial and deoi* 
ton to village and district punchayets ; the Oovernor in Oonneil baa 
Lssed the following rules, to be in force in the territories subject to the 
pesidenoy of Fort St. George. 

' Kote. 

This Regulation is declared to apply to the whole of the Madras Pro* 
idenoy except the Scheduled districts, Act No. XY of 1874. Since extend- 
d to the Bhadrachellam and Uekapalli Talnqs and the Rampa country by 
lovemment of India Notifications, dated 3rd October 1879, Nos. 1150 ft 
151 fpp. 722 and 723 of the Fort St. George Gazette, 1879.) 

3* Village and district punchayets are hereby authorized to hear 
determine such suits as may be referred 
barred to them by the Collectors of Zillahs under this 
Oolleotor. Regulation, through the Village and District 

Mnnsififs. 

Plaintiffs and defendants shall be allowed to employ a re- 
lative, a servant, or a dependant to act in 
irranto, fto., as Takils. their behalf in suits which may be brought 
lefore the Colleotors of Zillahs under this Regulation, under the same 
rovi aions as are prescribed for suits before the District Munsiffs* 


I dete|inii 

lew ] fr G 

f 
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TOUITDABT DISPUTES. 


£Si(U.4A5. 


4> PVrif>-~lo «UMM of oloims to lands or crops in districts per* 
ta wkst MtM p«MOM settled or otherwise, the validity of 


mvf prefer their olaime to 
the Oollectore. 


which claims may depend on thedeterminafeion 
of an anoertain and disputed boundary or land* 
marki and also in cases of disputes respecting the occupying, cnltiyat« 
iog and irrigating of land which may arise between the proprietors or 
renters and their ryots^ in those districts only where the land revenue 
is fixed, either permanently or for a term of years, persons having snob 
claims may prefer them in person or by vakil to the Collector of tae 
Zillab in which the lands may be situated. 


iSscond.-"-Tbe plaint, if for land, shall contain as accurate a des*; 
Wha2 the plaint is to cription as can be obtained of the land olaimedi I 
oontaiD if for land. position, boundaries, extent, and the value \ 

of its estimated annual prodnoe, also whether it be subject to the pay*/ 
ment of rent or revenue, or whether it be exempt from any charge on' 
these accounts, also the time when the cause of action arose, the name^ 
and residenoe of the person or persons complained against, and aU 
materjal circumstances which may elnoidate the transaction. 

Third — ^^If the plaint be for water, it shall, with regard to th^ 
What the plaint is to land to be watered, State the above particnlarsi 
eontaio if for water. and in addition thereto, the cnstom of tb^ 

village relative to the irrigation of the land in question. ; 

Hoto. * 

Plaints in suits before Collectors under this Regulation are exempt ' 
from Court fees, Act No. Vll of 18?0, sec. 19, ol, 7. ( 

5. JPVrsf.-— The Gollector, on receiving a jomplaint preferred nnder- 

SammoD. to the defen- “'® Preceding Beotion, aball isBoe a BommonB 
dant to be isaned. to the defendant containing a short abstraot of 

Ckmto&ta of the sum- complaint, and shall require the defendant 
to appear at the cntcherry of the Colleotor, it 
person or by vakil, on a day specified, to mak^ 
answer to the complaint. The summons shall be attested by the seal o\ 
the Collector and bis official signature, or that of his Assistant, and shall 
be served by a single peon of the Collector’s establishment. 


Hbwto beatteeted and 

■srrod. 


iSecofid.— The Collector’s peon shall require the defendant to aflSx^ 

Poon how to rocfted signature to the sammoDS in aoknowledg-t' 
Refnaal to acknowledge meut of its having been duly served ; and, ini 
attsatad””**^”"* ^ event of the defendant refusing to aflBi 

his signatnre thereto, the peon shall call upon 
some of the village ofiBcers or noighbours of the defendant to witness 
snob refnsal and to attest the endorsement of it which he shall make on 
the aninmoDS, and shall return the same to the Collector on or before 
the day fixed for such return. 
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M. REG. VIII. OF 1817. 

Passed on the 9th Dncbmdbb 1817 « 

Regulation for expediting the trial of Oietl Suiii in which the Natioo 
OMeors and SoUiore attached to reigular Oorpe on the MUitarg Seta* 
bUehment of the Preeidencg of Fort Saint Oeoirge map be partiee^ 
and for giving to them certain faeiUtiee in the maintenance and teco* 
very of their rights^ elaime and intereete. 

I 1— ft IRepealed by Act No. X of 186 L] 

^ 8. Firet. — Any registered proprietor of an estate paying tevennd 
Profirietortof Maiffoiarj ^ Government, who may be entertained as a 
- ^ ofSoew Native o£Eioer or soldier on the military esta* 
blishment nnder the Presidency of FoH St. 
'oatioatothe Oolleotor. GeorgOj shall be at liberty to notify to the 
>lleotor the rank which he may hold and the designation of the corps 
which he may be attached. A record of snob notification shall be 
serted by the Collector in the pnbiio registers and aoconnta relative 
the estate and its assessment ; and in oases in which the estate, or a 
>rtion of the estate, of a Native officer or soldier who may have made 
oh notification, shall become liable to pnbiio sale for the recovery of 
arrear of revenue, the Oolleotor shall address an official letter to the 

to commanding officer of the corps, drawn in th« 

imd«d ferm prescribed in No. 5 of the Appendix to 
baaome liable to aaie this regnlation, and shall enclose in snob letter 
, anear o rerenae. written notice, signed and sealed by himself 

^d attested by the Principal Natire officer on his establishment, speoi'* 
",ng the amonnt of the arrear and the date on which it became doe, 
jd requiring that it be paid at the treasury of the Oollectorship within 
'oh limited period of time as, on consideration of the distance at which 
e corps may be stationed, and other oironmstanoes of the case, may 
>pear to be proper and reasonable. 

N«eond.>— The oommandiog officer of the corps shall acknowledge 

TbeoominMaiiig o.oet Oolleotor the receipt of hU letter, and 

w to proceed on reoeir- shall specify the date on which the notice may 
^ tbe OoUaotor*i notice, been communicated to the party, or the 

•onmslanoes which may have rendered it impracticable to make snoh 
mmnnication. 

Third.— ‘It the Natire officer or soldier shall omit to discharge tiie 

^Ueotoie bow to pro- specified in tbe notice, 

:d in oMte where er- the Collector shall report tbe circumstances of 

o“® *0 tbe Board of Bevenue transmitting 
at the same time a copy of the notice and ol. 
s eorrespondenoe with the commanding officer, and shall be gnided in 
: further proceedings by the orders which be may receive in eaeh 
jc from tile Board. 
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Wi9» ' mmmm ssooimer. ^ 

fopK KOi 5, 

To 

^mman^g Qffio^r of tho Bat. Begt. 

fiwt*, ' ' . . . ^ 

1 have Um honor to inforia yon that the right of [A. B.] in ^e vil- 
lage (or eatate] of is ah<mt to be sold on aooonnt of arrears of 
pwlie roTenno for ^ year 

In conformity with Olanse 1st, Section 9, Begolation YllI, 1817, 1 
herewith enclose a written notice be oommaoicated to , said to 

be an offieev [or sepoy] m the oorps noder your oemnrand, and who is 
alleged to be the proprietor [or tiiarer] of the village or estate in 
qnestion. 

Xen are reqaeeted; to acknowledge the receipt of this letter, and to 
state on w^t day the notioe may have been oommnoioated by yon to 
the said 

• or the oiroamstanoes which may have rendered it impractica- 
ble to make saoh oornmnaication.' 

I am Sir, St 9 ., 


Bewanny Adawlnt. 

■ M- ■ Jndge. 

ACT No. I. OF 1890. 

Passbd oh thb 14xb FasEDABT 1890. 

A»Aet to make better fromeiom for reeoeeri>»g eirt am ptAKo demandt. 

WBaBBAs it is expedient to make better provision for recovering 
oertaia pablio demands ; It is hereby enacted as follows 
Titu, «u«t. and wm- 1- (1) “V be oaUed the Eeve- 

nraoemeiit. nne Beoovery Act, 7 S9D. 

(2) It extends to the whole of British India, inolnsive of Upper 
Bnrma and British Bakohistan : and 

(8) It shall oome into force at once, 

g. In this Aot, nnless there is something 
Pe8 8 itu > ps< repugnant in the snbjeot or context,— • 

(1) 'Mistriot” inolndes a presidenoy-town j 

(2) *‘Oolleotor^ means the chief officer in charge of the land-ievenne 
administration of a district : and 

‘<defanlter” means a person from whom an arrear of land- 
revenne, or a snm recoverable as an ai'rear of land^revenne, is doe, and 
ine kdiw a person, whoia responsible aa sniety for the payment of any 
snob arrear or snm. 

8. (1) Where an arrear of Imul-revanae, or a snm reeoveraUe as 
ItseoverT of pnbUe de- an ai«ear of land-revenne, is payable to a Col- 
MSBd* br MtroroeineDt of lector by a defanlter being or having pneporty 
nveoMt in oUinr dfatriotn Aft.Ai.t'.Iian tWin sbiAti shnarraar 


SSToJ: in » other than that in which thejtrrw 

beooma^Table. accrued or the earn is payable, the 

may a^d to the Collector of that other diatriet a oertifieate in the form 
M nearly aa may be of tho sohedole, etating— 
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(f) ib« name of tbo dofaaltor and raeh oihar partMkian Mliiqf IM 
DooeaMury for fait identiSeatioD, aad 

(6) tbe amoant payable by bim and tba aoooant on wbiok ftiidMk 

(2) Tbe oertifieato aball be signed by tbe Cdleetor makiag and. 
save as otberwise provided by this Aot, shall be oondndTe pnot « 
tile matters therein stated. 

(8) Tbe Oolleetor of the other disti'iot shall, on reeeiviflg the eeriii- 
oate, proceed to reoover the amount stated therein as if it were Sit 
arrear of land>revenne which bad aooraed in his own district. 

4. (1) When proceedings are taken against a person andier thd 

BemedvareiiaUeteiMr- fowgo»og »««tion for the rcooverj of ai^ 
Boe deoyiag lubUiiy to pay amount Staled in a certificate, that person may, 
i” ”°r ^ ^ denies his liability to pay the amount or 
any part thereof and pays the same under pro- 
test msde in writing at the time of payment and signed by him or bis 
agent,institate a suit for the re-payment of the amoant or the part then* 
of so paid. 

(8) A snit nader anb-seotion (1) most be instituted in a Civil 
Opart having jnrisdiction in the local are a in which, the office of the 
Collector who made the certificate is situate, and the aait shall be deter- 
mined in accordance with the law in force at the place where the urear 
aooraed or the liability for the payment of tbe snm arose. 

(8j In the snit the plaintiff may, notwithstanding anything in the 
last foregoing section, bnt subject to the law in force at tbe place afore- 
said, give evidence with respect to any matter stated in the certificate. 

5. Whsre any snm is recoverable as an arrear of land-revenne 
BMOTwy by Ooileoton any public officer other than a Collector or by 

ot cams recoverable w anthority, the Collector of the dis- 

otber public offioere or by triot in which the office of that officer or an- 
local authoriUea. tbority is sitnate shall, on tbe request of the 

officer or authority, proceed to recover tbe snm as if it were an arrear of 
land-revenne which had accrued in his own district, and may send a 
certificate of the amonnt to be recovered to the Collector of another 


district under the foregoing provisions of this Aot as if the snm were 
payable to himself. 

6. (1) When the Collector of a district receives a certificate nn- 
PMperty liable to ade this Aot^ he may issue a proclamation pro- 
under tbie Act. bibiting the transfer or charging of any im- 

moveable property belonging to the defaulter in the district. 

(2) The Collector may at any time, by order in writing, withdraw 
the pvoolamation, and it shall be deemed to be withdrawn when either 
the Mionat stated in the certificate has been recovered or thq proper- 
ty has been sold for the recovery of that amonnt. 

(8) Any private alienation of the property or of any inteiMt of thn 
defaulter therein, whether by sale, gift, mortgage or otherwise, mad# 
after the issne the proolamatimi aad before tbe withdrawal therucf 
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| l K » 11 !>• Vfrfd «i •gaiart tiw Oovernment and anf person who may pnr^ 
obaae the property at a aale bold for the recorery of the amonnt stated 
ja tba oerttfioate. 

(4) Sabjeot to tbe foregoing proriaiona of thia aeotioa* wben pro* 
aeedings are taken againat any immoreable property ander this Aot for 
Iba reoorery of an amonnt stated in a oertiSoste, the interests of the 
defanlter alone therein shall be so proceeded against, and no inonmbran* 
pes created, grants made or oontrsots entered into by bim in good faHb 
•hall be renoisred invalid by reason only of proceedings being taken 
against those interests. 

(5) A proelamation under this section shall be made by beat of 
drnm or other onstomary method and by the posting of a copy thereof 
on a oonspionons place in or near the property to which it relates. 

Ssrieg of loMl tews re* 7* Nothing in the foregoing section shall 
tetiagtorerenae. be oonstmed— 

(a) to impair any seonrity provided by, or affect the provisions of, 
any other enaotment for the time being in force for the recovery of 
land«revenna or of sums recoverable as arrears of land-revenne, or 

(h) to anthoriae the arrest of any person for the recovery of any 
tax payable to the corporation, commissioner, committee, board, conn* 
oil or person having anthority over a mnnicipidity nnder any enaotment 
for the time being in force. 

8* When this Aot has been applied to any local area which is nn- 

^ der the administration of the 6overnor>Gover* 

pabUo nor-Goneral in Oonnoil, but which is not part 
demurs i^iiog bepond of British India, an arrear of land-Bevenne ae- 
Briiish India. oruing in that local area, or a snm recoverable 

as an arrear of land-revenne and payable to a Oblleotor or other pnblie 
officer or to a local anthority in that local area, may be recovered 
under this Aot in British India. 


THE SCHEDULE. 

ClBTiVICATS. 


From 


(See Section S, euh-section (/}.) 
The Collector of 


To 

Collector of 

Dated the of 18 .' 

The snm of Rs. is payable on aoconnt of by 

, son of , resideiit of , who is believed (to be 
pit ) (to have property consisting of at ) 

in year district. ' 

Snbjeot to the provisions of the Revenue Beoovery Aot 1890, the apid 
sum is recoverable by you as if it were an arrear of land-nvenne which 
had aoomed in yonr own district, and you are hereby desired so to recover 
it and to remit it to my office at 

A, JB,f 

. r Collector of 
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Third.'^U a defendant against whom a sammons may iasaa ahall 
How the CoUeotor » to abscond| or is not after diligent search to be 
defendant is foand, or shall shat himself op in his own, or 
ip acknowledge the sam- m any hoose or bnildings or retire to any place, 
so that the process cannot be served npon hiai| 
and the peon shall retnrn that on each account he has not been able 
to serve or execute the process.; or if he shall refuse to acknowledge 
Notice to be affixed, the service of the summons, on return being 
containing what. made in the mode prescribed in the preceding 

danse, the Collector shall cause a writing in the language of the dis« 
trict t(^be struck up in some conspicuous part of his cutoherry, contain- 
ing a copy of the summons and a notice that if the party shall not ap* 
pear on a day to be specified (which shall not be less than fifteen days 
from the time that the notice may be fixed up), the Collector will pro- 
ceed without further notice to refer the cause, with the consent of the 
plaintiff, to be tried and determined by a pnoohayet of the district in 
which the disputed lands may be situated, without the appearance or 
answer of the defeudanL 

The Collector shall likewise order a copy of the summons and 
Where the notice is to notice to be fixed up, with all practicable des- 
be affixed. patch, on the outer door of the house in which 

the defendant may have usnally dwelt, or in some conspicuous place 
in the village or other place in which be may have generally resided. 

The peon serving the sammons shall return the order, with an 
endorsement stating at what times and places 
the summons may have been fixed up. 
FottWA.— If the defendant shall appear by the time limited in 
Collector how to proceed notice, the Collector shall proceed to in- 

vestigate the cause of his absence, or the 
circumstance of his refusal to sign the sum- 
mons, and, if it shall appear to the satisfac- 
tion of the Collector that the conduct of 
the defendant has been contemptuous, he is 
empowered to punish such contempt by im- 
posing a fine on the defendant, according to the circnmstances of ^he 
case, not exceeding ten Bapees ; and if such fine bo not immedU 
ately paid, or security given for the payment within a reasonable time, 
the Collector shall punish snch defendant by committing him to the 
Zillah jail, or by keeping him in custody in the ontcherry or village 
choultry for a period not in any case exceeding fifteen days, or until 
the fine shall be paid. 

Plaint to be read to the Fifth.— On appearance of the defend^ 

ant, if he shall appear according to the first 


Betnrn how to bo made. 


if the defendant appear. 

Defendant liable to fine 
for oon tempt. 

Collector how to proceed 
if such fine be not paid or 
■ecority given. 


defendant in presence of 
tfa[e plaintiff. 
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0tiinmoti8i or by ibe time limited in the notice, the Collector shall 

cause the plaint to be read over to the defend- 
Oollaotor bow to proceed . . i j l n 

on aoqoieioence in the ant in the presenoe of the plaintiti, ana snail 

tmth of the plaint. demand whether he admit or deny ihe tenth of 

the complaint. If the defendant shall aoqniesce in the trnth of the com- 
plaint, the Collector shall record snch acqnies cenoe at the foot of the 
plaint, and require the defendant to attest the same with his signature 
in the presence of witnessesi not being servants of the Collector’s esta- 
blishment, who shall also attest the same, and the document shall oe 
countersigned by the Collector, who shall return the document to the 
compiainant, together with an order to the Tabsildar or principafNative 
Revenue Officer of the district, or Village Moonsif, to transfer the lands 
described in the plaint to the plaintiff ; or if the plaint include crops 
grown on snob lands, to canse the crops or the valne of them, to be re- 
stored to the plaintiff by the defendant ; or if the plaint be for water, 
to order the water to be distributed as required in the plaint; and no 
other proceedings shall be necessary in the cause. 


SixtJu — If the defendant shall deny the truth of the plaint ; the 
ColUotot how to proceed Collector sball inquire of the parties whether 


00 the defendant denying 
the truth of the plaint. 


they mutually consent to have the canse in- 
vestigated and decided by a village ptmoha- 
jet ; and upon their agreeing in writing to 
have the matter investigated and decided 
by the pnnchayet of any particular village, 
the Collector shall immediately forward the petition of plaint with an 
order to the Moonsif of that village to assr .nble a pnnchayet without 
delay to investigate and determine the suit. 


Under what cirouinstan- 
068 a village pooohayet to 
he aeBembled. 


Seventh , — If either the plaintiff or defendant shall object to the 
reference of the cause to be tried and de- 
to. df”riT^pnnohVe”«^ termined by a village pnnchayet, and either 
the requestor either party, them shall desire in writing that it may 
be referred to be tried and decided by a district pnnohayet, the Col- 
lector, whether the other party agree to such reference or not, sball for- 
ward the plaint to the Moonsif of the district in which the disputed 
property may be situated, with an order, to assemble a pnnchayet within 
fifteen days from the receipt of snob order, to investigate and deter- 
mine the suit. ) 

Eighth.— It neither of the parties shall agree to the reference of 
i.i, to » district pnnohayet, the suit shall 

tiie^cefere^^t ^e suit to be dismissed, and the parties shall be at 

be dismissed. liberty to seek redress from the Zillah Crnirt 

or any competent jurisdiotion. 
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Note. 

A Deputy Golleotor {ioTested by a Collector with all the powers of e 
Covenanted Assistant or with the speotal power to determine olaims under 
this Regulation is competent to refer oases for disposal to a District 
Mnosif. The authority uust be delegated under see. 3, Act YII of 1857,-— 
4M.H.C. B., (Apr.) 1. 

6- First , — The puoohayets shall be assembled ncoording to the 

Ponohayet. how to be for aasembling village and 

assembled, and their pro- district puDchayets, and their proceedings ia 
■ oeedings how conducted. cases referred under this Regulation shall ba 
L conducted according to the general rules enacted in Regulations V and 
|Y1 Ii 1?16> for their guidance^ with the following qualifications. 

iSecand.— When only one of the parties shall appear before the 

Wheiipi.D0hayet.to be Moonsif, the puncbayet .ball be formed 

Iformod on the challenge of npon the challenge of snch party only, and shall 
|one part. proceed to try thesnit. 

Third . — When the decree has been framed and two copies of it 
prepared, it shall be read in the presence of 
the parties, and the two copies shall be sealed 
up in a packet and delivered to the Moonsif, 
who shall forward it to the Collector sealed as 
he received it. 

Decrees of the village and district punohayet in suits 
which may be referred to them by the Collector 
under this Regulation shall not be carried into 
execution until confirmed by the Collector, nor 
shall they be set aside for any other cause 
than gross partiality on the part of the pua- 
chajet. 

The Collector shall detain the packet in the state in which he 
, What form, to be obser- 

fed by the Collector on- DO charge of gross partiality shall be preferred 
emng the packet. either party against the pnnehayet, be shall 

[ipen the packet and confirm the decision by affixing his seal and signa- 
are to each of the two copies, and he shall return them to the 
|if from whom be received them. 

8. First . — The Moonsif, on receiving the copies of the decree 
When the decree is to confirmed by the Collector, shall summon the 

be delivered to the parties, parties and deliver to each of them a copy of 

the decree. 

Sscond.—lt either the plaintiff or defendant shall fail to appear ith 
wj person dr by vakeel to receive a copy of tbe- 

Fusal to receive a copy to decree, or, having attended, snail refuse to* 

be endorsed on it. receive a copy, the Moonsif shall cause to be 


Two copies of the de- 
cree, duly attested to be 
forwarded to the Collector 
through the Moonsif. 


Fourth. 


b Decrees in suits referred 
by Collectors under this 
Eerulation not to be ese. 
(Dated until contirmed by 
khe Collector. 

[ Decrees in what .cases 
be set aside. 


7. 
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enSoraed on the copy intended for snob party snob omission or refusal, 
and the date. The Moonsif shall attest the same with his signature, 
which shall be witnessed by any two credible witnesses. The copy so 
endorsed shall be deposited in the records of the District hi. 0 Qpsif, or 
the village knrnnm, as the case may be, to be delivered to the party 
afterwards claiming it. 

9 . JVrst.— If either of the parties shall, witS^in the prescribed 


Collector how to proceed 
on a charge of partiality 
being proved to hie Batie- 
faction. 


period of twenty days, charge the punchayet 
with gross partiality, and if the partiaMty 
charged against the punchayet shall be esta- 
blished to the satisfaction of the Collector, be 
shall in every case, whatever the amount or valne of the suit may be, 
submit his proceedings, with his opinion on the case, to the Court of 
AppeaU ^ho, provided the charge be proved by snob proceedings to 
their satisfaction, shall annul the decision, and the parties shall be at 
liberty to have recourse to another punchayet or to any other com- 
petent jarisdictioD. 


Deoiaion of a second 
punchayet in the same suit 
to be final if it agree with 
a former de Ision. 


Second. — Provided, however, that where the 
decision of a second punchayet shall agree with 
the decision of a former punchayet in the same 
suit, it shall be final. 


Third. — If the partiality charged against the pnncbayet shall not 
_ „ , . ^ j be proved to the satisfaction of the Collector, 

OoUeofcor how to proceed , , ,, « it v j • 

on the partiality not being he shall confirm the decree as presoribed in 

Section 7 of this Regulation, and shall levy 
a fine from the party making such groandless charge, not exceeding one 
hundred Bnpees. 

lOv Decrees of village and district panohayetB, in oases referred to 
Decrees how to be eze- them under this Regulation, shall be carried 
outed. into ezecotion on the written application of 

the party in whose favor the decree may be given, by the Collector 
or by the Tahsildar or principal Native Revenue Officer of the district, 
by causing the boundary, when the suit relates to a disputed boundary, 
to be marked out in the presence of the Village Moonsif and Knrnnm 
and two or more of the principal inhabitants, and in all other cases by 
cansing the land to be given up or the water to be distributed as pres- 
cribed by the decree. 

Suits under this Regula- 11- Saits instituted before the Oolleotors 5 

tion-ezempt from stamp- under this Regulation shall be liable only to \ 
^*Oharges to wh?jh they such churges as are specified in Regulation V, 
are liable. 1816, if decided by a village punchayet. 

12* [Repeated hy Madras Act No, II of 1869,2 . 

13 . A copy of this Regulation shall be lodged with, and pre- 
Oopy of thisBegniation to served by, each village karnum for the informa 
kwnum,®'^ village Moonsiffs. . 
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ACT No. xxvm. OF 1860. 

Ai amended by Madras Act No» II of 1884. 

« Passed on the 29th June I860. 


' An Act for the Establishment and maintenance of Boundary tnarJcs^ and 
for facilitating the settlement of Boundary disputes 
in the Presidency of Fort St. George.^ 

Whereas it is desirable, with a view to the better definition and 
Preamble secnrity of landed property, the prevention of 

encroaohments and dispates, and the identifi- 
loation of lands assessed to, or exempted from, the public revenue in 
the Presidency of Fort St. George, that provision should be made for 
the establishment and maintenance of permanent marks to distinguish 
the boundaries of fields, holdings, estates and villages and for facilita- 
ting the settlement of boundary disputes and claims ; it is enacted as 
follows 


Kotos. 

This Act requires that the officer dealing with a boundary-dispUie shall, 
i in the case of a decision passed according to the award of the arbitrators, 
furnish the parties with a copy thereof before proceeding to mark out the boun- 
dary in accordance with such decision (Sec. 21 j and in cases where the dis- 
pute is not referred to arbitration, shall record the decision and the grounds 
for arriving at it and after duly informing the parties of the same proceed 
to mark out the boundary (Sec. 25), If these provisions are observed, the 
parties will not be left in ignorance of the result of the investigation and 
there would be no necessity for any rule requiring judgments to be deliver- 
ed in the presence of the parties. — Board's Pros., No. 1054, 23rd April, 1879. 

The provisions of this Act extend generally to European British sub- 
jects and natives of this country who come under the category of “owners'^ 
or “occupants” of lands ; or persons claiming to have “any right of interest 
in lands” or “any other person whose attendance may be oonsidered as 
necessary” or “any other person who shall wilfully make any false state- 
ments or shall wilfully refuse, or neglect when called upon to give^ any in- 
formation in his power, with respect to a boundary under inquiry,’ as used 
— Government Pleader’s opinion, January 1861. 

1. [Repealed hy Act No. XIV of 1870, ] 

2* It shall be lawful within the said Presidency for a Collector of 
land revenue, or person exercising the powers 
bonn^derof of Collector, or for any Revenue Settlement* 

and to require ovrners or Officer, and also for any other officer appoint* 

ary line and form and maih- ed by the Government for the purpose, when* 
tain boundary marks &c. be of opinion thatsuch demaroE* 

tion is necessary for the prevention or a djustment of disputes (oj^or con- 

* This Act is deolui'ed to apply to the whole of the Madras Presidency except the 
Scheduled Districts, Act XV of 1874. Extended to Coorg, 15th February 1885. 
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! d^iiig and perpetnatiog a survey or a settlement of land revenne), to 
Hx the boundaries of fields, holdings, estates or villages, and to require 
V the owner or ooonpant of the field, holding or estate, or the headmaa 
(by whatever name designated) of the village, to clear the oonndary 
line where overgrown with jungle, and also to set np, form and main- 
tain boundary marks of such materials, and in such number and 
manner, as may be determined by snob officer under the direction of 
the Board of Revenue, or of the Director or Revenue Settlement, as the 
case may be, to be sufficient to distinguish the limits of the field, boid 
iog, estate or village. 


3. It shall further be lawful for such Officer aforesaid to call upon 
the owners or occupants of lands about to be 
owners or oooupanti to surveyed, and also on all persona claiming to 
register and produce title- have any rights or interests in snob lands, to 
deed! before surrey. register the rights and titles exercised or claim- 

ed by them in the lands, and to produce before him for inspection and 
registry all grants, title-deeds, and other docnments connected with 
their claims. 


4 « Any occupant or owner of land or other person whose attend- 

Fenalfcy for owner Sso., ance may be considered necessary for the 

refusing or failing to at- purposes of this Act, who, on being summoned 
tend, and for any person f , zmc j i n ^ i. .. 

making false statoment, by suoh Omcor aforesaid, sbail refuse or fail 

to attend at the demarcation, measurement 
or assessment of his field, holding or estate or for the determining and 
marking the village boundary, or for the investigation and registry of 
his rights and claims in relation to such hold'ng, estate or property, or 
for the investigation and determination of any boundary ; and any 
person who shall wilfully make any false statement, or shall wilfully 
refuse or neglect, when called upon, to give any information in his 
power with respect to a boundary under enquiry, shall be liable, by 
order of such Officer aforesaid, to a fine not exceeding fifty Rupees 
to be levied by warrant under the band of the Officer imposing it, in 
the same manner as a fine imposed by a Magistrate for a misdemean- 
our, and with a like altepnative of imprisonment in default, as defined 
in Act II of 1839. 


Rote. 

The officer referred to in this seotion needjnot be a Justice of the Peace 
or Magistrate, but should be a **Ool]eotor of Land Revenue, or person exer- 
oising the powers of a Colleotor,*’ or a ^'Revenue Settlement officer,” or any 
**otbee officer appointed by Government for the purpose.” — Government 
Pleader’s opinion, January 1861. 

5. ^When a survey is in progress, notices shall be served on the 
Serrioe of notioe ou persons owning or oocnpying the fields, bold- 
owners and oconpuuts. inora, estates, or villages concerned, requiring 
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tltem to clear ihe bonodaries^ and to seb ap,forQi|Or repaifi or to i^det 
such aid and labour as may be oeoeesarj to form or repair Oiidtr tbe 
sopervieion of the Government officers, each boundary marka aa maj 
be required, within a reasonable time ; and in the event of each persode 
not being foand in their village, the notice shall be posted in a coni* 
. pionons place in the village, which shall be held to be a sufficient ser* 
|vioe, notwithstanding it may afterwards appear that the owners or 
Ipoonpants were not correctly named or designated in the said notice* 
6. In default of the owners or oocnpants of the fields, holdings^ 
In defanit of compUance, estates or villages complying with snob re- 
quisition, the said officer maj give directions 

P arka at the espenaa of for the erection and repair of the neoessary 
le pwnera or ocoupanta boundary-marks, the cost of which shall be 

Sqnitably apportioned on the fields, holdings, estates or villages which 
they serve to distingnisb, and shall be charged to the persona posses* 
png a right of ownership or occupancy in such fields, holdings, estates 
villages, in such manner as snch officer aforesaid may oonsider jnst, 
ind shall be levied in the same manner as arrears of laud revenue. 

7. Whenver such owners or oocnpants of any fields, villages, hold« 
^ « . logs or estates, may generally signify their 

pr ocoapants require orec'* Wish for the bouDdary^marks to be erected on 
|{on of boundary-marks at payfc of Government and the cost to be 

\ obarged to them, or where, in arrangements 

jfor the demarcation of the general survey of a village, estate, talook or 
listrict, it may appear to snch officer aforesaid to be desirable to noder- 
ake the demarcation of lands under a uniform system by tbe/)fficers of 
jbyeromeDt, the officer aforesaid may proceed, without the previous 
ptice prescribed in Section 5, to the clearing of bonndaries and the 
eotioD and repair of the boundary-marks, and may recover the cost of 
same, if unpaid, in the manner described in Section 6. 

8* In the case of unoccupied fields, and of extensive hills and 

, lathe MM of naoccn- in Government landa, the cost of 

lied Seids, 4o., cost to be marks for suoh fields, hills and jungles shall be 
•--—a to GoMrnmeot. charged to Government. 

9. Any person convicted before a Magistrate or person exercising 
, PMUty for omiog, Ac., Magisterial powers of wilfully and without law 
‘inarka~-a portion of which ful excuso erasing, altering, removing or 
to be paid to informer. iojuring any boundary -marks whatsoever, 
whether established under this Actor otherwise existing, or any survey 
or other marks, or any marks set up for the purpose of the investigatioa 
or adjadication of disputes by an officer of Government or any person 
scting under bis orders, shall be liable to a fine not exceeding fifty 
Rupees for each mark so erased, removed, or injored, of which fine a 
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^^Hon not exceeding one-iialf may be awarded to the ioformer, and 
the remainder shall be chargeable with the cost of restoring the mark; 
the fine to be levied in the mode prescribed above in Sectioix-4 : Pro* 
Proviso vided always that a Magisterial, oifioer shall 

have power to impose a fine under this danse 
only to the amount to which he is competent to fine in misdemeanoars 
under bis general powers. Whenever it may not be possible to detect 
^ ^ . the person who erased, altered, removed or in- 

sd when offender is not jnred sncb boundary or survey markSi the 
Officer as afore8aid;*may give directions for the 
restoration or repair of the markS| and may 
order the cost thereof to be charged to the owners or ocoopants of the 
adjacent lands in snob shares as may appear to him proper, or appor- 
iipned among the ryots of the village in proportion to their land assess- 
ment, as be may consider just and equitable, the same to be levied in 
the manner prescribed above in Section 6. 

Note. 

The powers to fine, can be exercised only by ** a Magistrate or person 
exercising Magisterial powers.’’ — Government Pleader’s letter, January 
1861 , 


known or unable to pay the 
fine. 


10* If the parties interested in boundaries under dispute are 
Application for the re- desirous that the matter shall be referred to 
fereaoe to arbitration. decision of one or more arbitrators, 

they may apply in writing to the Settlement or other Officer aforesaid, 
either in person or by their agents especially authorized on their be- 
half, and the Settlement or other officer aforesaid shall proceed to dis- 
pose of the case as- hereafter provided. 

11. The arbitrator or arbitrators shall be nominated by the parties 
Nomination and appoint- manner as may be agreed upon bet- 

ment of arbitrators. ween them. If the parties cannot agree with 

respect to the nomination of the arbitrator or arbitrators, or if the per- 
son or persons nominated by them shall refuse to accept the arbitration 
and the parties are desirous that the nomination shall be made by the 
Settlement or other Officer aforesaid, snoh officer shall appoint the arbi* 
trator or arbitrators. 


12* Where an equal number of arbitrators shall be appointed 
Majority of arbitrators ^n each side, they shall collectively appoint 
tornlathe deoiaion. another arbitrator to Act with them, or in the 

event of their not agreeing or tailing to appoint snoh farther arbitrator 
he shall be appointed by the Settlement or other Officer aforesaid ; and 
in all matters the majority shall rnle the decision. 

13. The Settlement or other Officer afore- 
Order of referenoe. j under his| signature, re- ' 

fer to the arbitrator or arbitrators tbe matters in dispute which he or , 
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they may be required to determine, and shal] fix saoh tiineai iia my 
think reasonable for the delivery of the award, the time so fixed beiilg 
epeoified in the order, 

14, When a reforenoe is made to arbitration by an order of the 
Arbitratora to be fur* Settlement or other officer, each officer ahatl 

niebed with laformatioo. foroieh the arbitrators, or so for as may be in 
his power proonre for them, any information which his records or thoie 
of any pnblio department may afford connected with the snbject of 
enquiry. He shall, on the application of the arbitrators, sommon any 
witnesses whom the arbitrators may call for, and whom the parties may 

Sammoniog witoeaxea. “ot be able to proclaoo before them without 
anch process, and reqnire the person so snmmon** 
>d to bring and produce before them all such books, papers, deeds, 
^writings, maps and plans as they shall require. Persons so summoned 
^ali be subject to all the provtatona of the laws in forco regarding 
ersona snmmoned as witnesses before the Collector when aoting 
^jndicially. 

15. When the arbitrator or arbitrators shall not have been able to 
Extuniion of time for complete the award within the period specified 

making awards. Jq Order, from the want of the neoessary 

evidence or information, or other good and sufficient cause, the Settle- 
ment or other Officer aforesaid may enlarge the period for the delivery 
of the award, if he shall think proper : Provided that an award shall not 
be liable to be set aside only by reason of its not having been completed 
1 ^ within the period allowed by the Settlement or such other officer afore - 
reaid, unless the award shall have been made after the issue of an order 
|by the Settlement or other officer aforesaid supersetJiog the arbitration 
[ and revoking the institution of the enquiry. 

16* case of reference to arbitration by an order of the 

T M a Li. • ^ Settlement or other Officer, the arbitrator or 

In case of death, moapa- i ^ . i n i. / , 

[ city, or refusal to act ns arbitrators shall die, or refuse, or become in- 
[ sp^int6d"inB^d*^* ^ capable to act, it shall be lawful for the Settle- 
ment or other Officer to appoint a new arbi- 
trator or arbitrators in the place of the person or persons so dying, or 
refusing or becoming incapable to act. 

17* When an award in any matter referred to arbitration aha'l 
Award how to be eub- made, it shall be submitted to the Settle* 
mittadto Settlement Offi> meat or other Officer aforesaid under the sig- 
nature of the person or persons by wfacm it 
may be made, together with all the proceediugs, depositione and other 
records, or authenticated copies' thereof relating to the matter. 

18. The Settlement or other Officer 
““y* application of either party, modify 
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21* If the Setilement or other Officer aforesaid shall not seo^ 
Boundary to be marked catise to remit the award or any of the mat- 
oot aooording to award. jgpg referred to arbitration for re-consider- 
ation in the manner aforesaid, and if no ap'^Uoation shall have been 
made to set aside the award, or if the Settlement or other officer as^ 
aforesaid shall have refused such application, the Settlement or other^' 
Officer aforesaid shall proceed to pass a decision according to the award, 
and, after duly furnishing the parties with a copy thereof, he shall pro- 
oeed to mark out the boundary in accordance therewith subject to the 
provisions contained in this Act. In every case the decision given ac- 
cording to the award shall be final. 

Note. 

The appeal allowed by sec. 28 of the Madras Boundary Act, XX7]II 
of 1860, is one from a decision recorded in the presence of the parties and 
dnlj intimated to them as required by sec. 25 of the said Act. In 1883 a 
plaint, by way of appeal from a decision purporting to be passed under s^, 
26 of the Boundary Act, was presented to the Conrt of a District Munsiff 
and returned on the ground that the subject matter of the suit was beyond 
the jurisdiction of the said Conrt. The plaint was then filed in the District 
Court more than two months after the date, when the decision of the Bonn- 
dary Settlement officer was communicated to the parties:— fiieZd, that sec. 14 
of toe Limitation Act, 187!^, applied, and that the suit was not barred by 
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Thd trae MDsIrootioa of seo. 6 of the Limitation Act, 1877| ii 
iTO as to the period of Hmitatioo, the other protrieione of the Aci are 
jtble to oases gfo^erued by special and local laws of limitation* The 
lion by the Collector to pass a decision in accordance * with an arbi« 
tor’s award and to famish a copy to the parties as required by see. 21 
he Boaadary Act is fatal to the award. The power giren by seo. 21 being 
idicial power, a Collector must exercise bis independent judgment and 
aid not refer the award for acceptance to the Board of Revenue and 
vernment,nor should he adjudicate when, as agent to the Court of Wards^ 
represents one of the rival claimants. — I. L. R., 12 Madr. 1. 

22* Where the olaims and disputes relate to the ocoupanoy of ryots 
efereooo to arbitration Zemindar! and proprietary lands, the oon- 
iiaitna and disputes ro- sent in writing ot the Settlement or other 

ts”of Zet^d^^wd^ officer aforesaid on behalf of Qoverument and 
» of the Zemindars or Proprietors interested, shall 

necessary for referring the disposal of suoh claims and dispntes to 
litratioD, and the question of the disputed extent of such Zemindary 
ate shall be determined as between tbe Zemindar or Proprietor on 
i parfc, and the Government on the other, the Government being re« 
iseuted by the Collector, Settlement or other Officer aforesaid. 

23« Settlement or other Officer aforesaid shall no.t be oon« 

lettlemeDt Officer nob incompetent by viitue of bis office to 

Dmpeteot to act as ar* undertake the dnty of an arbitrator in cases in 
t>iuator. which tbe conflicting parties may be desirous 

to nominate him as sueb. 

24* A certified copy of every decision passed in accordance with 
k oertiaed copy of every the award of arbitrators under this Act by snoh 
!noe with^ uw"rd°to*bo Officer aforesaid, shall bo forwarded by him 
iled Id the Civil Court. to the Civil Court and be filed on its records. 

25* Where the coofliotiog parties may not signify their agreement 

' Prooadure when parties dispute to the final decision of ar- 

lo not agree to refer to bitrators, or where any of the parlies ioteresU 
irbitratioo, Ac. oouoerued shall after due notice fail to 

ittend for the investigation of the same, the Settlement or other Officer 
iforesaid shall proceed to investigate the claims, and, in the case of any 
Mriy failing to attend as aforesaid, shall make an ex parte investigation, 
ind after examination of the witnesses and documents shall record his 
iecisioD, and the grounds for arriving at it, and after duly informing 
ihe parties of tbe same he shall proceed to mark out the requisite 
boundaries in accordance with the decision, which, subject to the revi* 
lion of the authority to whom the said Officer is immediately subordinatOp 
ihall be considered as the determination of all claims and disputes until 
let aside by a formal decree of a Civil Court* An appeal shall lie to the 
Civil Courts from this decision by regular suit, provided it be preftrrec 
within six calendar months from ibe passing of tbe same* Provided alsc 
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tlwi it shall ba lawful for iha GoTomor in Conncili on jast and rea- 
Bonable oanse for the same being sbown* to 
* ^ extend the period for snob appeal witbin such 

farther period, not exceeding one jear from tbe date of ^fae order of, 
the Settlement or other ofSoer or of tbe rerisiog anthority as may seem 
proper, and an order or endorsement under the signature of one of the 
Secretaries to Government shall be sufficient authority for the Civil 
C^urt to entertain such appeal beyond the limit above speoified. 

Notes. 

The period of limitation for civil suit to set aside the decision of a 
settlement officer, presoribed in this section is to be computed from the date 
of such decision and not from the date of a decision by the authority to 
whieh such officer is subordinate, passed on revision. 

In the absence of a speoial provision applicable to special laws, the 
l^eneral rule that when limitation begins to run it continues to run, and 
its operation is not liable to be suspended either on Sundays or holidays 
or during the recess of tbe Court, is applicable. — Mad, Jurist, May 1881, p. 
242. 

The proviso in this section gives a discretionary power to the Gover- 
ment of extending tbe time for appeal by suit at all times even after the 
expiry of he period limited. — 1. L. B., 1 Madr. 192. 

A suit under this section to contest the award of a Settlement Officer 
falls within the terms of Article 17 (1) of Sohedule II of tbe Court Fees 
Act.— 4 Madr. 204. 

Under this seotion time will not begin to run until the date on which 
the decision is oommnnioated to the parties. — 6 Madr. 189. 

As the Settlement Officer is required to take evidence before coming to 
a decision under this section, a decision based upon the report of a subor- 
dinate vitiates the whole proceedings and is r'os binding on the parties.— 

Q Madr. 189. 

A suit by way of appeal against a decision of a Revenue Survey officer 
in 1876, under seotion 25 of the Madras Boundary Act, 1860, was dismissed 
on second appeal in 1881 by tbe High Court, on the ground that it was 
barred by limitation, inasmuch as the suit was instituted one day after the 
time presoribed by the said Act. The plaintiff thereupon applied to the 
Governor in Council, under section 25 of the said Act, to extend the period 
so as to allow the plaintiffs to bring a second suit. This application was 
granted and the plaintiffs brought a second suit against the decision of the 
Revenue Survey officer Held, that the order of the Governor in Council 
was not vires, and that tbe second suit was not barred, — 7 Madr. 280, 

See I. L. B., 12 Madr. 1, noted under sec. 21. 

26* The proceedings of Officers imposing charges or fines other 
ProoMdiogt of offioert Magisterial, under Sections 4, 6, 7 and 9 

iiapcqlng pbargei or Soof. of this Aot, shall be recorded in writing, and 
rhall ha aabjeqt to revision by the authorities to whom snob Officem 
lUkall ha immediately enbordinate. An appeal shall also lie to the Board 
Bevanua or to the Director of Revenue Settlement, according to tbe 
authority to which the Officer imposing the charge or fine may be sub- 
ordinate. 



BOUKDABT If ABEB 


2r^l.] 




87> All fiiMe levied under thie Act ehell be oenried lo ttn leedfi' 
of Government, except when ctiiervue pra* 
Tided. 


Appropriation of flaM. 

88* It ehall be laafnl for all offieera of Survey and AaaeeeaeBt* 
Officm ompoireied to Officers, or other pereone appointed 


iltor and «x»mioe prirata 


by the OovernmeDt for the purpose of iovesti- 
. gatiogp settliug) or markiog boaudaries of 

^ilds, boldiugs, villages and estates, or measariug aud aaseasiog tb# 
hne, and for all persons acting in aid and under orders of snob Officers^ 
lienever it may be necessary in the performance of their duty, to outer 
"amine or measure, without let or hindrance, all lands whatever^ 
l^ether snch lands be the property of Qovernmeut or of private Com* 
^.nies or individuals ; and such 065cera aforesaid, as well as workman 
y other persons acting is aid of and under their ordera, are hereby io. 
i*mnified for what they or any of them shall do under the proviaiona 
; this Act. 

Hota — See I. L. B., 12 Madr. 1, noted under sec. 21. 

29* If any person shall obstruct, molest, or in any way interfere 
?iini.hiBentforob*»ri-ct. anj P“W‘o servant oondnoting the de- 

g Oflioertf, iso. maroation, measurement or assessment of landsi 

) performing other duties provided for in this Act, such person shall 
\ liable, on conviction before a Magistrate or person exercising Hagia- 
^*ial powers, to a fine not exceeding fifty rupees, or, iudefanlt, impri* 
^ment not exceeding two months for the first offence, and for a re- 
mted offence to a fine not exceeding one hundred and fifty rupees, or 
prisonment not exceeding six months* Provided however that a 
i Magisterial OflSoer shall have power to pauisb 

^^roviio. under this clause, only to the extent to which 

> is empowered to punish in oases of ordinary misdemeanour under 
a general powers. 

80. It shall be lawful for the Governor in Council to invest any 
Torenunffiiifc may inveat of the subordinates of the ordinary Revenuo 
y anbordiiiate in the Establishments, or of the Settlement or Sorvov 
Ltment with powers an- Departments, With any portion ox tne powora 
* thi* Act. conferred under this Act. 

31. Any Deputy Director of Revenue Settlement, being a Sub- 
OWN. Ol l>eputy Direc CoUector and Joint Magistwte, ahall be 
m ol ^Ttnae Settle- patent to exercise within the district witjbui 
which he shall be employed any of the 
liBarily exercised by a Snb'Ccllector and Joint Magistrata withip 
s (^uurge ; provided however that snob Deputy Director ateil cply 
-Ve cognisance of oases and' offences connected with the ditbes of tbP 
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Banrey or tbe Setilament Department* In cases coming nnder Begn- 
latbn 1X| 1822| of ilie Madras Code, tried before a Deputy Direotor 
under this section, the power of control and revision provided by clausa 
8, section 8, Regulation Vll, 1828, of the same Code, shaUtde wxerci* 
S^ by the Direotor of Revenue Settlement. 

flarrute of the Snryey 88. All servants of tbe Survey and Set- 
•ad Seitlement Depart- tlement Departments shall be subject to the 

SoM*Ix"^i«S!%*"Jd*Vir, provisions of the said Begnlations iX, 1822* 
IW. and YII, 1828, of the Madras Code, and thoser 

Regulations shall apply to the Survey and Settlement Departments in 
the same way as they apply to the ordinary Revenue Department. 

38 * — [Bepialed by Act XIV of 1670,'] 


M. ACT No. II OF 1884. 

Passed ON THE 29th April 1884. 

An Act to make further provision for the maintenance of Boundary marks, 

Wni REAS it is desirable that further provisions shonld be made for , 
the maintenance of the permanent boundary 
Freambie. marks laid down to distinguish the boundaries 

of fields, holdings, estates and villages ivithin the Presidency of Fort 
Sts George, and to amend Act XXVllI of 1860 in tbe manner here- 
inafter provided ; it is enacted as follows 

1. Every owner or occupier of land ^hall be responsible for^ 
Responiibility for the repair and mi utenaDce of tbe boundary 

melmenance of boandarj marks of his holding and for any charges rea* 
sonably incurred on account of the same by 
tbe Revenue oflScers. 

2. When tbe aurvey of any village of a district shall have been 
Charg. to d.Tolve on completed, tbe ofiBoer in charge of such anrye^ 

Collector afier ■ a r t e 7 aball report the completion thereof to the Ocl- 
oompleted. lector of tbe district, and thereupon the charge 

of the boundary marks of the holdiugs within such village shall devolve 
upon the Collector of the district, and it shall be his duty to take mea- 
surea for their maintenance and repair. 

8. It shall be lawful for the Collector or for any Revenue Settle^ 

Cwilvactioii and repair O' *"7 P®"®“ exercising the 

of boandarr marks of aur- powers of n Uolleotor, to canse to be constmo. 
toy nnmbw. and rillagM. replaced op repaired boundary marks ol 

villages or of lands comprised in snrrey numbers, whether cultivated 
or nncnltivated, and to assess all charges incurred thereby on tb< 
owners or oocnpiers bavin'g an interest in such lands or villages. 
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Seqaigition on owners, 
'*0., bj notification to oon- 
^otor repair boundary 
Rarks. 


4. 8ach Officer aforesaid maj reqaire owners or oooa|rii^ to 
ooDstrnot or repair their bonndarj marli^ by 
a notification, which shall be posted in the 
village ohonltry or other public place in the 
village, to which the lands referred to may 
belong. 

Such notification shall direct the owners or oconpires of lands 
omprised in survey numbers to constroct or repair their hoondary 
arks within a reasonable time to be specified, and on their failnre to 
^rnply with the requisition so made, the officer aforesaid shall cause 
36 bonndary marks to be coaatrnoted or repaired. 

A general notification, issued in the manner aforesaid, shall be 
^Id to be good and safficient notice to every person having any in* 

^ ■est in any of the survey numbers mentioned in the notification. 

I 5. The expenses properly incurred in constructing and repairing 
ecovory of expenses boundary marks under section 4 of this 

t rred in the construo- Act shall be recoverable in such proportions as 
ofboaDdarr mark.. Collector or Revenue Settlement officer, 

* other person exercising the powers of a Collector, thinks fit from 
36 owners or occupiers aforesaid. 

6. The Collector shall fix the dates within which each owner oc 
Jouaolortoex ad.t.fo, oocupier shall pay the proportion doe by him, 

.yment and recovery Has and sball DOtlty the same IQ the Village cbonl- 
rear of land revenue for or Other public place 10 the village to 

; winch the lands referred to may belong, and 

ery sum not so paid shall be deemed to be an arrear of land revenue 
id be recoverable in the manner prescribed for the recovery of arrears 
; land revenue. 

7« Whenever any sum is recovered nnder section 6 of this Act 
8nm ppid by tonaot may from any tenant of the land, for the main- 
deduoced from rent. teoadoe of the bonudaries of which the re- 
>very is made, he shall be entitled to deduct the amount so recovered 
om him from the rent payable by him to the owner or proprietor of 
e said land. 

8* From all orders or decisions passed nnder sections 5 & 6 of 
this Act there shall be an appeal to the Board 
of Revenue if snob appeal is preferred within 


Appeal. 


ree months from the date of the order or decision, ezolnsive of the 
oe necessary to procare a copy of the same. 

9 ^ * # * 

10. ' This Act shall be read with, and 
taken to be part of, Act XXVllI of I860. 


vonstruotion of Act 
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mm AND CONNECTED QUESTIONS. 

INAMS. 

M. ACT No. IV. OF 1862. 

Passed on the 12th June 1862. 

An Act to exempt enfranchised Inams from the operation of Regulation IF oj 
1882, and Acts XXXI of 1886 and XXIII of 1838. 

Whbebas, by Regulation IV of 1832 of the Madras Code, and Act 
PMmbla. XXllI of 1888, all here* 

ditary and personal grants of Land Bevenas 
in this Presidency are removed from the oognizance and process o. 
the Ooarts of Givil Jariadiotion, and the power of deciding on claims U 
these tenures is reserved to the Government ; whereas, under the Inan 
roles sanctioned by Government, noder date the 9th August 1859, th* 
reversionary rights of Government are surrendered to the Inamdar 
in oonsideration of an equivalent annual quit-rent, and the Inam lane 
are thus enfranchised, and placed in the same position as other de 
oriptions of landed property, in regard to their future snocessiou an 
transmission ; it is hereby enacted as fol'ows 

Notes. 

The true intent of this Aotls dec^red by Madras Act YIII of 1869. 

Regulation IV of 1831 and Acts XXXI of 1836 and XXIII of 18' 
have been repealed by the ‘Tensions Act/’ ^XIII of 1871, and refc 
enoes made in this Act to them should be vf ad as if made to Aot XXI 
of 1871, sections 4 and 6. 

1. All Inams of the classes described in Clause 2, section 9, / 
Begnlitinn .IV of 1881 , gulation IV of 1881, which have been or sb 
and Mllf of^lSSS^nott enfranchised by the loam Commissiot 
to apply to ecfranohiMd and converted into freeholds in perpetuity, 
loams* iato absolute freeholds in perpetuity, shall 

exempted from the operation o( Regulation IV of 1831, ami of A 
XXXI of and XXIII of 1838 of the Madras Code. 

Note. 

Nothing in seotions 4 and 6 of the Pensions Aot XXIII of 1871 
{dies to the Inams referred to in this seotiou. 

9 « The titlfHieed issued by the Inam Commissioner, or au 
Xvidanos of eafranohise- tboutioated extract from the Register of 
mant. Commissioner or Collector, shall be deer 

anfficient proof of the enfranchisement of land previously held on It 
teunre. 
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SERVICE INAHS. 


'reamble. 


M. ACT No. IV. OF 1866. 

Passed on thb 24th or Bbptbmbeb 1866. 

Ael to €9empt enfranehued Village or other Service InamSt whether 
Eevenue or Police^from the operation of llegulaiion VI of 1831. 

WflKBiAs in the Madras PresideDcy certain Inams attached tc 
hereditary village or other offices in the Re- 
venoeand Police Departments, the claims eon 
3ted with which arsi nnder the provisions of Regulation Y1 of 1881^ 
>ln8ivelj adjndioable by the officers of Government in the HeveniiL 
^artment, have been, and may yet be, nnder sanction of Govefti* 
lot, enfranchised from the condition of service and placed in the 
position as other descriptions of landed property in regard tc 
:dr fntnre sncoession and transmission ; It is hereby enacted ai 
owa : — 

All hereditary Village or other Service loams, falling. hither* 
egalatioa VI of 18S1 ^ exolnsively nnder the cognisance of the 


to apply to aafranobia- 
larfioa loaua 


Officers of Government in the Revenne De- 
partment, nnder the provisions of Regolatioc 
of 1881, which have been or shall be en franchised from the con- 
lion of service by the Inam Commissioner, or other officer acting 
ier the sanction of Government, shall be exempt from the operation 
the aforesaid Regnlation. 

2- The title-deed issued by the luam Commissioner or other 
'ividanoe of enfranohiM- officer duly authorized, or an authenticatec 
extract from the Register of the Commissioner 
other officer, shall be deemed sufficient proof of the enfraDobisa* 
nt of the land previonsly held on service tenure. 

3. Provided that nothing in this Act shall be construed as an- 
Ob not to ha^ reiro«. thorizing any Court of Civil JndioBtare tc 
aiaeoBoot. call into qaestion decisions afEeoting any Sar- 

a loams which may have been already passed by Revenne Offioam 
aog under the provisions of Regulation VF of 1831, prior to tha 
:rauohisement of such loams. 


I 151 
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H Momium, tnd of 
liriclm ohooltriM, tod 
(ttbor pnbUo building!, 
▼Mtod in tho Board of 
Bovtniio. 


diogittnoh mt bridgea, ohonlirleti or cboitniaii, 
and other edifices, in the aeveral ProTiooei 
dependent on the Presidency of St. 

George, is hereby vested in the Board ot Be* 
venue. 

XTotea. 

The duties vested in the Board of Bevenne by this Regulation are 
transferred by Act XX of 1 863 to trustees, managers, Ao., so for as the 
nianagenient of mosques and Hindu temples are oonoemed. 

There is nothing in this Regulation to prevent the Board of Revenue 
renouncing in favor of an individual the rights vested in them. — 7 M. H. 
C.E., 77. ^ 

8 * It shall* be the duty of the Board of Bevenne to tal^ such 
The Board to take mea- measures as may be necessary to eQsnr \0 that 
endowments made for the meintenarilje of 
menu and for the due re- establishments of the description above^^ men- 
pair of public edifice!. tioned, are duly appropriated to the pui^pose 
for which they were destaiued by the Government, or the individi^la 
by whom such endowments were made. In like manner it shall be thTjl 
duty of that Board to provide, with the sanction of Government, for ‘ 
the doe repair and maintenance of all public edifices which have been 
erected at the expense either of the former or present Goyemment, 
of individuals, and which either are, or can be, rendered conducive tdl 
the oonvenienoe of the community. |l 

4 > Iq fbose case s, however, in which any of the buildings specil 

BsiUte, Idto. to dw»7. " “** preoediep section have fallen to de 

or sot odoulatod to bo oay, and cannot be conveniently repaired, ci 
^ calculated, if repaired, to afford anjjj 

^ material accommodation to the public, thi 

Beard of Bevenne shall submit to Government their opinion as to th 
moat expedient mode of disposing of snob bnildings ; and they shall 
•edd on the public account, or otherwise disposed of, as the Qovemoi 
1 q Gonnott may determine. 

g. Under the foregoing rules, it will be incumbent on the Boar< 

The Bosfd to prevent 0^ Revenue to prevent any endowments 
ondowwents in hwd or or money, which have been granted for 

|[lS^]^n|feppraS^ *by support of establishments of the above dee- 
ladividaele to private uses, oription, or any public edifices, from being con- 
torted to the private nee of individnale, or otherwise miesppropriaied. 

g. The general aoperintendenoe of all escheats is likewise, here^ 
^7 wtei in the Board of Bevenne, who will, 
4j[2e ^STw^eeiie vested tbrongh the channel hereafter mentioned, in- 
itt the Beerd of Bevenne. themeelvee fully of all property of that 

atfiOTiptioD, and submit to Qovernmeut their opinion aa to the rnoet 
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The Colleotor of the 
eilleh to be ex<offioio an 
agent, with each oihera ae 
may be deemed expedient. 


MqitdiMit mode of disposing thereof » and the oame shall be sold idl tto; 
pnblieaooonntt or otherwise disposed of, as the Governor ia Ooiiiioi|<p|^ 
determine. 

Hotee, ^ 

Before the enaotment of this Eeppilation the Courts had jarisdiotioiii te ^ 
remove fraudulent managers of religious endowments.-^? M. H. C. 

The abandonment of a charitable endowment and the consequent atop* 
page of payment renders it an escheat. 

7« To enable the Board of Revenne the better to carry into eSeoft 
Local agenta to bo ap- the duties entrusted to them by this Begil* 
poinM, w> enable the lation, local agents shnll He appointed in each 
thedoties hereby eniroat- zillah, subject to the authority, oontrol ana 
•d to them. orders of that Board. 

8. The Collector of the zillab shall be ez-ofiEioio one of thoiO 
agents, and the Governor in Connoii, when ho 
deems it necessary, may appoint any other 
pnblic officer or officers from the civil, military 
or medical branob of the service, to act in oon» 

junction with him. 

9. Under the provisions of the present Regulation, it will be the 
SocOi tg^t. to Moartain duty of the local agents to obtain fall inform« 

•w iMitioalan o( all on. .uon from the pnblic records, and by personal 
tothJ inquiries, respecting all endowments, establish* 
Board of Bofoaue. menta and buildings of the nature of those 

before desoribed, and respecting all escheats, and to report to the 

t iard of Revenne any instance in which they may have reason to 
lieve that lands or bnildings, or the rent or revennea derived from 
lands, are unduly appropriated, being in all oases carefnl not to in- 
fringe any private rights, or to occasion uuneoessary trouble or vezatiott 
lO individuals. 

10s The said local agents shall further ascertain and report to 
the Board of Revenue the names of the pre- 
sent trustees, managers or Buperintendents of 
the several institotions, foandations or eeta- 
blishments above described, together with 
other particulars respecting tbem,aDd by whom 
and nnder what authority they have been appointed or eleeted, and 
whether in conformity to the special provisions of the original endow- 
ment and appropriation by the founder, or nnder any general rnlee or 
Ijnaxims applicable to snob institutions and fonndatiooi. 
r • Bote. » 

Aooordingto Mahomadan law. a woman may «wage the tomp^ 
aBalraof a moeqno but not the spiritual affairs conneo^ with 

it of the latter requiring peculiar personal qualificatioui.— 4 M. & 


I The sgente to aeoertaia 
mud report the names 4o., 
lot the present tmateei or 
ananagera of aaoh inatitn- 
vtions and by what au- 
*thority appointed. 



ih# BoattI of Bovenne all 
faoMiolM or caBoaliiei 
WhSoh may ooenr, with fall 
iafoimafcioof as to the pre- 
toniiona of olaimauts. 


ifm iiiNDOWMENTB. 

; Xbe local agoBta aludl also report to the Board o{ Bevenne all 
fkm aaenti to report to ^^^^c^Qoies and oaBaalties which may occnr, with 
foil information of all oiroomatances, to enable 
that Board of jndge of the pretensions of the 
person or persons claiming the trnst, partion- 
larly whether the snocession has been hereto- 
fore by inheritance in the line of descent, or whether the sncoessor has 
been in former instances elected, and by whom, or whether he has 
been^nominated by the founder* or his heir or representative, or by 
ally other individual patron of the fonndation or by any officer or rep- 
resentative of GoveruLUenti or directly by . the Government itself. 

Note. 

. Lands granted for the endowment of a Khatil (office of preacher) or 
other religions office cannot be claimed by right of inheritance. Where 
s^h a grant has been made, the members of the grantee’s family have no 
right at his death to a division amongst them of income derivable from 
the laud. The right to the income of such land is inseparable from the office 
for the support of which the laud was granted. — 2 M. H. C. R., 19. 

12- In those oases in which the nomination has usually rested 

Th. aganti to reobmroend Government, or with a public officer, 

fit peraoQB for the oonfirm- or in which no private person may be com- 

vMMl'^^.^here“n th. entitled to make enfficient pro* 

right of nominatiou apper- vision for the sacoession to the trust and man- 
tain, to OovernneDt. agement, it will bo the farther duty of the 

local agents to propose, for the approval and confirmation of the Boarc 
of Beyenae, a person or persons for the chprge of trustee, manager or$ 
coperiniendeDt, strictly attending to the ^aalifications of the person or 
persons selected, and to any special provisions of the original endow- 
nienta and foundation, and to the general rules or the known usages 
of the country applicable to such cases. I 

Note. 

Where an endowment was taken charge of by Government in 1839 
under the provisions of this Regulation and in 1859 restored to the person 
whom they considered the hereditary trustee, it was held that he was not 
t^reby appointed ra^nngor under this section and was liable to the oust- 
ed at the suit of one who proved a better title.— 7 M, H. C. B., 306. 

13« On the receipt of the report and information required by 
The Board to appoint preceding clause, the Board of Bevenne 
shall either appoint the person or persons 
nominated for their approval, or shall make 
such other provision for the trust, manage- 
ment, or superintendence, asmay to them seem 
tight wd fit, with reference to the nature and conditions of the endow- 
neat, having previonsly called for any farther information from the 
local agents that may appear to them to be requisite. 


I periooB, or make such 
other prOTiBlon for the 
trast ai they may deem fit 
with reference to the oon- 
dhlaa cS the endowment. 
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[ibemtelTes iojar«d by tny 
orders passed under this 
.Begolation not precluded 
Ifrom suing for reoorery of 
(their rights, or for dam* 
in the manoer pres* 
rib^ in the Regalations. 


14 » Nothing contained in this Kegnlation shall be copf^jSfd tor . ; 
Indi^nals d e e m i n g preclude any individual who ttiay O^hoeiTO ‘ 
that he has just grounds of complaint on bbf 
count of any orders which may be passed bjr 
any of the befoi^-ineniioned anthorities with 
respect to the appropriation of any lands or 
baildings, or of any rents or revennes from 
lands, of the natnre of those before described, from suing in the mode 
nd form prescribed by the Regulations where Government or public 
fficers are parties ; or under the general provisions of the Regulations, 
f the snit be brought against a competitor or other private person, for 
the recovery thereof in the regular course of law, or for compensation 
in damages for any loss or injury supposed to have been unduly eus- 
tained by him. 

Note. 


This section is not intended to limit the jurisdiction of the Courts to 
the cases contemplated in it, but rather to provide against the finality of 
erroneous orders that may bo passed by the Board of Revenue under the 
Regulation. — 7 M. H. C. R., 117. 


XS* It is to be clearly anderstood, that the object of the present 
Tk. object of thi. Roro. 18 solely to provide for the due »p. 


Istion i§ solely to provide 
for the doe appropriation 
; endowments granted or 
Bildings erected for pnb- 
■o purposes. 


propriationof lands or other endowments grant 
ed for public purposes agreeably to the intent 
of the grantor, and not to resume any part of 
them, or of their produce, for the benefit of 
Jovernment. In like manoer it is folly iuteoded that all buildings ereot- 
.d by any former or the present Government, or by individnals, for the 
^onvemence of the public, should be exclusively appropriated to that 
'mrpose, with the exception of such as have fiillen to decay and cannot 
tonveniently repaired, or which can no longer contribute to the ao- 
|Bommodation of tbe community. 

Note. 


A suit by tbe grantees to contest the right of tbe Government to 
resume an inam granted for the support of a chattram and for feeding 
brahmins is cognizable by the Civil Courts.— I. L. R., 6 Madr. 361. 

16* The legislative provisions now in force, or which giny here* 
Native servants, trns. be enacted, for the punishment of fraud 

tees, managers or so perin* or embezzlement in tbe native servante of 

:rt:s„5.s a...™..™* ..a» » iu 

be panisfaed. Department of land-Revenue, shall be held ap* 

plicable to all native servants, and to all trustees, managers or toperiiifi 
fOndents employed in, or charged with, the settleuient, custody or 
propriation of the revenues, funds, or ether property of the public lai^ 
fituUous referred to in thin Regulation* 
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ACT No. XX. OF 1863. 

Pabbid on thb 10th Mabch 1868. 

An Act to inahlc the Oovernment to dive»t itself of the management of 
Religious Endowments. 

Whbbkai it Ib expedient to relieve the Boards of Beveoae, and th^ 
Local Afa^enta in the PreBidenoj of Fort William 
Pretm le. Bengal, and the Presidenoy of Fort St. 

George, from the dotieB imposed on them by Regulation XIX of 1810 
of the Bengal Code (Jor the dve appropriation of the rents and produce of 
lands granted forXhe support of Mosgues^ Hindoo Temples^ Colleges^ and 
other purposes ; for the maintenance and repair of Bridges^ Sarais^ Kat 
traSj and other public buildings ; and for the custody and disposal of Naeul 
property or Escheats), and Regulation VII of 1817 of the Madras Code 
( for the due appropriation of the rents and produce of lands granted 
for the support of the Mosques, Hindoo Temples, and Colleges, or other 
fMic purpcees ; for the maintenance and repair of Bridges, Choultries, or 
Ohuttrame and other public buildings; and for the custody and disposal 
of Eicheati), eo far ao those duties embrace the superintendence of 
bods granted for the eupport of Mosques or Hindoo temples, and for 
other religions nses ; the appropriation of endowments made for the 
aaintenanoe of snob religious establishments ; the repair and preser- 
vation of buildings connected therewith, and the appointment of trns- 
taea or managers thereof ; or involve any conr dctiou with the manage- 
ment of such religions establishments : It is enacted as follows 

1. [Bepeabd by Act XIV of J870.] 

2« In this Act words importing the singular number shall include 
InterpfeUiioa dauM. ^he plural, and words importing the plural 
number shall include the singular : 

Words importing the masouline geuder 
shall include females : 

The words Civil Court’' and ^^Conrt” shall mean the principal 
<*Oi?U Conrt'* and Court of Original Civil Jurisdiction in the 
District in which the mosque , temple, or reli- 
gioQB establishment is situate, relating to which, or to the endowment 
whereof, any suit shall be instituted or applioatiou made under the pro- 
viaioiia of this Act. 

- 8. in the ORse of every mosqae, temple, 

or other religions esteblishment to whiofa the 
frovisiwM sf tiUisr of the Begolotions speoified in "the pxenmUe to this 


Nsmber. 
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4ct”^lkfe appUoablei and the uominatioo of the truateOi inantgari or 
superintendent thereof, at the time of the passing of this Act, is seated 
in, or may be exercised by, the Government or any pnbiio offioeTi or 
in which the nomination of such trnstee, manager, or soperiateiideait 
shall be subject to the confirmation of the Government or any piihlio 
oflBoer, the Local Government shall, as soon as possible after the pas,« 
sing of this Act, make special provision as hereinafter provided* ^ 

Notes. 

Sait by tho members of a temple committee appointed under AotXZ 
of 1863 against one claiming to be the hereditary trustee of aHindu temple 
for possession of certain temple property, for a declaration of their right to 
receive certain annaal dues and for a perpetual injunction restraining de» 
fendant from interfering which those dues ; — Heldf tho burden of proving 
that the temple was of the class mentioned in see. 3 of Act XX of 1863 lay 
on the plaintiffs. On its appearing that tho defendants* ancestor was n<^ 
the founder of the temple but was appointed trustee by tho Government, as 
also his successors were in the office of trustee, of whom all were not mem* 
bers of his family : — Heldf (1) the plaintiffs were entitled to a decree de* 
daring the temple in dispute to be of the class mentioned in Act XX of 
1863, sec. 3, and as such, subjoct to their jurisdiction ; (2) tho plaintiffs 
were not entitled under Act XX of 1863, secs. 4, 11 and 12, to be put in 

E ossession of the property of the temple nor in receipt of its Income.-—! 
I. R., 12 Madr. 366. 

Suit by certain Biksbadars or hereditary trustees of the Chitambaram 
temple against others of the Dikshadars praying for their removal from 
office and for a money decree alleging that they bad been jointly guilty of 
misconduct in respect of temple property in their custody and had obstruc- 
ted the repair of certain shrines. Tho District Judge passed a decree sus- 
pendingsome of the defendauts from the office of trosfee and the right of 
puja for a period which was not defined, he also passed a decree for the 
money claimed : — Hold, (1) that the suit was not had for misjoinder of 
causes of action ; (2) that the operation of Act XX of 1863 was not ex- 
cluded by the admission that the trusteeship was hereditary in certain 
families ; (3) that the District Judge bad jurisdiction under Act XX of 1863 
to deprive the defendants of the right of puja. Held further on the evidence^ 
that the defendants merited the punishment which had been inflicted on 
them. Decreed that the suspension of the defendants be withdrawn on the 
terms that they file an undertaking with two sureties that they would 
restore certain property belonging to the temple now missing, and that 
thf . ./)uld duly conform to the decision of the majority of Dikshadars as 
to the nanagemeot of temple affairs, 4c. — 14 Madr. 103. 

See 3 H. H. C. R., 334 and 338, noted under sec. 7 ; 5 M, H. C. B., 334 
noted under sec. 4, 


4« In the case of every each mosque^ temple, or other religious 

Tr-.Mfer to tru.tee«, which, at the time of (lie pass, 

of trost property in irig of this Act, shall be under the management 
charge of Bevenue Board. trustee, manager, Or Buperioteiidentj 

whose nomination shall not vest in, nor be exercised by, nor be subjeot 

* In seo. S the words qnoted have been snbeiitated for the word and 6gUf# 
•* section .1,” by Act XII. of 1““^ 

II 152 
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to the oonfiriMtion of, the Oovemmenli or any pnbliooffloar, the Loeal 
'Govarotneat afaal), aa soon as possible after the passing of this Act, 
transfer to snob trosteei manager, or super intendent alt the Ifttidhd or 
mfaer property which, at the time of the passing of this Act, shsH be 
nnder the superintendeuce or in the possession of the Board of Beve- 
me, or any local agent, and belonging to snob mosqne, temple, or other 
^religious establishment, except such property as is hereinaher pro- 
vided ; 

and the powers and responsibilities of the Board of Reyenne and 
<itmtion o f Board’s the local agents, in respect to snch mosqne, 
yowewM tosuch property temple, or other religious establishment, and 
to all land and other property so transferred, except as regards acts 
done and liabilities inonrred by the said Board of Revenue or any local 
agent previons to aach transfer, shall cease and determine. 

Votea 

The owner of a private matt who had been dispoBsessed by the Collec- 
tor nnder Regulation YIl of 181 7 for misooDdnct acquired an immediate 
right to the restoration of the property on the passing of this Act, as the 
endowment 'feU ander this section and not under section M. H. C. B., 

834. 

Ses I. L. R., 12 3Iadr. 866 and 14 Madr. 103, noted' under sec, 3. 

5« Whenever from any cause a vacancy shall occur in the ofiSce 
_ ^ . ... of any trustee, manager, or superintendent to 

poteasto agbt of Haocea. whom any property shall have been transfer* 

^ vacated txaitee- nnder the last preceding section, and any 

’ dispute shall arise respeotitg the right of 

Mccession to saoh oSoe, it shall be lawful .or any person interested 
ia .the mosqne, temple, or religions establishment to which snoh pro- 
perty shall belong, or ia the performance of worship or of the service 
thereof, or the truste relating thereto, to apply to the Civil Conrt to 
appoint a manager of snob mosqne, temple, or other religions esta- 
bkshment 4 and thereupon anob Oonrt may appoint snch manager to 
act nntU some other person shall by salt have established bis right of 
meoession to such office. 

The manager so appointed by the Civil Court shall have and shall 
Fowois of manageM aj>- exercise all the powers whiob, nnder this or 
poiutsd by Court, nuy other Act, the former trustee, manager, or 

saporintendent in whose plaoe such manager is appointed by the Conrt 
hU or could exeroiee, in relatioo to such mosqne, temple, or religions 
aStabUshmeat or the property belonging thereto. 

XTotea 

An appeal lies under eec. 647 of the Code of Civil Procedure smiusi 
an order of a District Court under this seotion.-*-!. L. B., 4 Madr. 295. 

The Diatrict Oourta have no power to appoint truatees under this soetimi 
upon a vsoanoy oooarriug in the office of trusteb, unless property jum been 
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ftotwUj iranafemd to ilie formBr inistoe by the BaYenue Board 
profiaioua of the preceding Bootion. — 3 Madr. 401 . < i 

Where the founder of an endowment had Yeeted ip a certain 
the manttgement of hie endowment^ each member of the family anooeede to' 
the management noaffeeted by any rules of limitation aSeotiDg bii pro* 
deoeeeore. — 7 Bom. 188. 

6. The rightSi powers and responsibilities of every tra8tee« mu* 
Powers of trastoos, 4o., eger, or soperintendeoti to whom the laud 
oppoioMd bj Court. and other property of any mosquoi temple^ 

or other religions establishment is transferred in the manner presorib* 
ed in seo. i of this Aot| as well as the conditions of their appoint* 
ment, election and removal, shall be the same as if this Act had not 
been passed, except in respect of the liability to be sued nnder this Aot, 
and except in respect of the authority of the Board of Bevenne and 
local agents, given by the Begnlatioos hereby repealed, over snofa 
mosqne, templei or religious establishment, and over snob trnsteei 
manager or saperintendeot, which anthority is hereby determined and 
repealed* 

All the powers which might be exercised by any Board or local 
agent for the recovery of the rent of land or other property transferredi 
under the said section 4 of this Act may, from the date of snch transfer, 
be exercised by any trustee, manager or soperintendent, to whom Baob 
transfer is made. 

Notes. 

In a suit for possession by partition, the plaint stated that the oommon 
ancestor of the plaintiff and the defendant and his fire sons acquired certain 
properties ; that, on the death of the ancestor, his five sons separated among 
themselves, and each took a certain share of land for bis on expenses, and 
the remaining portion of the lands they held in ijmalec among themselves ; 
that one of them became the manager of this portion of the lands, made 
the collections of tbe rents, and from the profits thereof paid the ex* ' 
peusos of the Ba$h, Dole, etc., festivals and the worship of the Debta^ —all 
of which were alleged to be patrimonial, and divided the balance* The 
defence substantially was, that tbe whole of the xjmalee land was the 
prop! i^ty of the idol. It was found in the lower Court that aoertain pertfam 
of the land was dehutter and not partible, and a decree was made faFcaritticm 
V the remainder. Held on appeal, that as it was not shown that the lattov 
of the property had been transferred from the family and dedicate 
ed the ido a partition of it should be made, but subject to a trust ki 
favt.i^ of tbe idol.— 1. L. R., 4 Cal. 56. 

iieligioas endowments are not alienable, though tbe annual revtnnaa 
of BacQ endowments, as distinguished from the corwe^ may, for pnrpoaaa 
essential to the temple or other institution endowed, be occasionally pled* 
ged, vis., for the proper expenses of keeping up the religions worship, ^ 
pairing the temples or other possessions of tbe ido), defending hostile 
litigious attacks, and other like objeota The power, however,^ to incur 
•Quh debts must be measured by the existing necessity for incurring thlto» 
(7 M. H. 0. B., 210 approved).— 5 Bom. 393. 
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A Hindu religioou endowment cannot be sold or permanently alienated 
ihongb its income may be temporarily pledged for neoessary purposes, snob 
ai tbe repair, Ao , of the temple. ^6 ]^m. 54r6. See 5 Bom. 39d, noted abore. 

7* In all cases described in section 8 of this Act the local Ghcvern- 
Appointment of com* meet shall once for all, appoint one or more 
Committees in every Division or District to 
take the place, and to exercise the powers of the Board of Revenne 
and the local agents under the Regnlationa hereby repealed. 

Such Oominittea ahall consist of three or more persons, and shall 
perform all the duties imposed on snob Board and local agents, except 
in respect of any property which is specially provided for under sec. 
21 of this Act. 

Kotea. 

A Committee appointed under the Aot have power to dismiss the 
OTrastees or Saperinteudents of temples without having recourse to a Civil 
suit, but such power can only be exercised on good and sufficient grounds. — 
3 M. H. G. R., 834 and 338. 

The Committee duly appointed under this Act are entitled to maintain 
a suit in the District Court without having obtained the leave of the Court 
to bring tue suit as well when the object of the suit is to establish their 
right of control under section 3 of the Aot as when it is sought to enforce 
•aoh control against the officers of the temple subordinate to them. — 4 M. 
H. 0. R., 404. 

The dismissal of a trustee of a pagoda by three out of six members of a 
Committee appointed under this Act, the other three refusing to sign the 
order of dismissal, is invalid. There must be at least a majority of the 
Committee assenting to the dismissal.— 4 M. H. 0. R., 443. 

The appointment of a permanent Dharmakailfta of a temple in 1842 and 
the withdrawal of Government interference a bar to the jurisdiction of 
the Committee appointed under this Aot. — 7 M. H. C. R., 77. 

Committees are appointed once for all by Government and they have no 
power to fill up vacancies. — G. 0. (J. D.), I8th September 1880, No. 2,275. 

The plaintiff, who had been appointed in 1886 by the Sub-Collector to 
be dharmakarta of a Hindu temple, for which no committee had been ap- 
pointed under Religious Endowments Act, sec. 7, sued in 1886 to recover 
poaeeesion of land demised to the defendant on a perpetual lease in or about 
1656 by a previous dharmakarta, who died in 1885; — Eeld^ (1) that Regu- 
Mdoii V II of 1817 having been repealed as regards Hindu temples by Act 
XX of 1663, the appointment by the Sub-Collector gave the plaintiff no right 
to suei aooordingly it was neoessary to determine the question whether he 
bad such right apart from that appointment; (2) that if the above questions 
wmre answered in the affirmative, the plaintiff, since ho did not derive title 
trough his predecessor in office (the grantor of the lease), would be entitled 
to disaffirm his acts ; (3) that the period of limitation ran not from the date 
of the lease, but from the date of the aocesaion of the plaintiff to bis office. 
—I. L. E., 13 Madr. 277. 

For Temple Committee Rules, see B. S. 0. No. 142. 

8. The lUBinberB of tho ssid Couimittee 

o( OomaittM. shall be appointed from among persoiu pro« 
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:>8Sing tba religion for the purposes of which the inos^pief teioifil^; 
iher religions establishment was fonnded or is now maintainei}# 
aecordanocj so for as can be aacartained« with the geiteral WsAm 
: those who are interested in the maintenance of such mosqaej tewi* 
Cl or other religious establishment. 

The appointment of the Committee shall be notified in the Official 
^aaette. 


In order to ascertain the general wishes of snch persons in res* 
sot of such appointment^ the local Government may oanse an election 
> be held under such linles (not inconsistent with the provisions of 
lis Act) as shall be framed by such local Government. 

Note. 

A member of a Committee of a temple appointed under this section 
in retire from his office of his own will.— I. L. R., 6 Madr. 114. 

9* Every member of a Committee appointed as above shall hold 
his office for life^ nnleas removed for misoon- 
T«ar.ofoffloe. duct or unfitneas ; 

and no snch member shall be removed except by an order of the 
Til Court as hereinafter provided. 

lOf Whenever any vacancy shall occur amOng the members of a 
Comuiitte appointed as above^ a new member 
shall be elected to fill tba vacancy by the per* 
sons interested as above provided. 

The remaining members of the Committee shall, as soon as possible, 
ve publio notice of such vacancy, and shall fix a day, which shall not 
3 later than three months from the date of such vacancy, for an elec- 
>D of a new member by the persons interested as above provided, 
ader rules for elections which shall be framed by the local Govern* 
ent; 


FilUog up vacaucies. 


and whoever shall be then elected, under the said rules, shall be 
member of the Committe to fill such vacancy. 

^ If any vacancy as aforesaid shall not be filled np by snob eleotion 
^foreaaid within three months after it hasocorrued, the Civil Court, 
"the application of any person whatever, may appoint a person to fill 
e vaoi ncy, or may order that the vacancy be forbwith filled op by 
e remaining members of the Committee, with which order it shall 
en be the duty of snob remaining members to comply ; and, if this 
der be not complied with, the Civil Court may appoint a member 
fill the said vacancy. 

Note. 

^ It 18 not to be assumed that there is a right of appeal in every matter 
lich comes under the consideration of a Jndge ; snch right most be ^Wen 
the enacted law, or equivalent authority. The High Court has no 
>tion to hear an appeal from the order of a District Judg^ made by him 
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m pnimnt to lee. 10 of i^ot XX of 1863 (Religions Endowioenta), 

l^^ntiiig o mmber to fill a vacancy iu a oo'mmiuee. Noither that Act* 
nor thegonoral law, gives any right of appeal, whioh tlierofore does uoi^zistl 
from snoh an order. In a oanae which a. Judge is competent *0 try, if 
ilio parties without objection jom i^sne and go to trial upon thelneiilK, the 
defendant cannot snbf^aeiitly dispute his jurisdiction upon the ground of 
irregularities, whioh, if olijncted to at the proper time, might have led to 
the dtsttnssal of the suit. But when the Jsdge has no jurisdiction over the 
eub]eot»matter of a suit, the parties cannot by their mutual consent convert 
it into a proper judicial process Ledgard w. Bull, L. R., 14 1. A. 134, referr- 
ed to and followed. — 1. L. E., 11 Madr. 26. 

11. No member of a Committee appointed nnder this Act shall 

No m.mbw of Oommit- ^ capable o£ being, or ahali act, also aa a 
tee to bo trustee, ko , of trustee, manager, or snperintendent of the 
mo^Lueidn. mosque, temple, or other religious establish- 

ment for the roanagement of which such Committee shall have been 
appointed. 

Vote.^See. I. L. R., 12 Madr. 366, noted nnder sec. 3. 

12a Immediately on the appointment of a Gommitte as above 
Onappolnim.a(orCoiD. provided, for the goperintendeBce of any snob 
mittee, Bonrd and local mo8qne,temple, or religions establishment, and 
property. manngmeitl of its afBiirs^the Board 

of Revenne, or the local agents acting nnder the authority of the said 
Board, shall transfer to such committee all landed or other property 
which at the time of appointment shall be nnder the superinteodeDoe, 
or in the poBsession, of the said Board or local agents, and belooging 
to the said religious establtshment, except aa is bereioafter provided 
for ; 

and thereupon the powers and responsibilities of the Board and 
the local agents, in respect to such mosque, temple, or religious esta* 
biisfament, and to all land and other property so transferred, except as 
above, and except as regards acts done and liabilities incurred by the 
said Board or agents previous ta such transfer, shall oease and deter- 
mine. 

All the powers whioh might be exercised by any Board or local 
agent for the recovery of the rent of land or other property transfer* 
red under this seotion may, from the date of such transfer, be exer- 
cised by such Committee to whom such transfer is made. 

Note.— See I, B. R., 12 Madr. 366, noted nnder sec. 3. 

13« It shall be the duty of every trustee, manager, and snper- 
Dnty of trustae, Ac., at iutendeut of a mosque, tempW, or teligiou 
to aoQouata. establishmeut to which the provisions of thf: 

Ao^ shall apply, to keep reguinr acoounts of his receipts and die* 
bnrsements, in respect of the endowments and expenses of such mosque 
temple, or other religious establishment ; 
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Md it shall be the dotj of erer^ Committee of 
ointed or acting oader the aatborit; of this Act, toreqoire from 
riistee^ manager and soperioteuiient of sncb mosqaCi temple, or oth^: 
»ligioos establishment, the prodaetion of such regular aoooniitt of 00e|t 
seeipts and disbarsements at least ouoe i:i every year ; and every itlob 
lommittee of inauagemeut Hhull iheiiiselvea keep such accounts thereof^ 


Note. 

A Committee appointed under this Act have no right to call for aeoonnts 
<om trustee of temples which are within section 4 of the Act. — 5 M. B. 0. 
»•, 48 and 53. 


lA Any person or persona interested in any mosque, teiUple, or 

Parton ioterMtad may «*»t,ablishment,, or in the pert'ormanoa 

ngtr sue incase of breach of the worship Of of the Service thereof, or, 
f truit, Ac. trusts relating thereto, may, without join- 

]g as plaintiff any of thuth er persona interested therein, sne before 
be Civil Court the trustee, manager, or superiutendent of such mosque, 
ample or religious establishment, or the member of any Committee ap* 
ointed ooder this Act, for any misfeasance, breach of trust, or negleot 
f doty, committed by such trustee, manager, superintendent, or mem* 
«r of each committee, in respect of the tracts vested in, or confided 
9, them respectively ; 


and the Civil Court may direct the specific performance of any 
ct by soob trustee, manager, superintendent, or member of a Com* 
aittee, and may decree damages aud costs against such trustee, man* 
.ger, superintendent, or member of a Committee, and may also direct 
he removal of such trustee, manager, superintendent, or member of a 
/ommittee. 


Notes. 

Where property has been devoted ezclusively to religious and chart* 
able purposes, the determination of the question of succession depends upon 
be rules which the founder of the endowment may have established, whether 
«ch rules are defined by writing or are to be inferred from evidence of 
iaa^.--8 M. H. 0. B., 63. 

I Where so far as the will of the founder can be ascertained from the 
isage of former days, it seemed to nuthoriso a mode of snooession originat- 
in an appointment by the incumbent of a sucoesaor, the Court would 
|ot je authorized to find in favor of any rule of succession by primogeniture, 
yiely from the circumstance that the persons appointed were usually the 
idest sons.— 8 M. H. C. R„ 63. 

^ There is nothing in the Act to oust the jurisdiction of the ordinary 
/ourte over suits to establish a right to share in then anagement.-— 3 U. 
5.B.,198. ® 

Preliminary leave or authority of the Court is needed only when charg* 
3g the trustees, managers or committees with misfeasance, malversation 
►f the temple property or n^lect of duty.— /6td, 
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TMki JL 0 I 4 OM not apply to a aait bronght bj the Dbarmakarta of : 
temide andone of its worsbippeni to ooxnpel the defendant as heir of tl^ late 
mapager to make good ont of the property inherited by him, the defioieno^ 
in the Deraathanam funds cansed by breach of trust and misannr^priatlor 
by ihe late manager. The leave of the Court for the institutioni of snob : 
anit hi not neoessary. The right of instituting snob suits is a right pre- 
existent to the. passing of this Act and is based on the general principles of 
law.— 4M. H. C. B., 2, 

A suit by a dismissed officer of a mosque, temple or religions establish- 
ment for restoration to his office is not a suit for misfeasance within the 
meaning of this section.— 4 M. H. 0. E., 112. 

The provisions of this section apply only (o personal misconduct amount- 
ing to a breaoh of trust or neglect of duty by a member of the Committee iu 
respect of the property and eudowments vested in the Committee by section 
12 and of which they are by section 13 to keep regular accounts. — 4 M. H. 
0« B., 112. 

.. The rule of Mahomedan law that a Muttawalee or Superintendent of 
im endowment is removeable for mismanagement does not apply to the case 
of a trustee who has a hereditary proprietary right vested in him. It i£ 
essential for the exercise by the donor of the power of removing a Soper- 
intendent that snob power be specially reserved at the time of the endow- 
ment.^4 M. H. C. B., 44. 

The suite contemplated by this Act are suits against duly constituted 
tmsteeSi managers, superintendents or members of Committee while filling 
snob office and in respect of trusts expressly vested in, or confided to them. 
—Indian Jurist, May 1879, p. 210. 

This section indicates the remedy in the case of breach of trust on the 
part of managers of institutions not subject to the control of the Committee. 
—Board’s Pros., 24th Jane 1879, No. 1,829. 

A plaintiff, who seeks to sot aside an alienation of lands on the ground 
that they are debutter ^ that is, dedicated in perpetuity to support the wor- 
ship of an idol, must 'give strong and clear vidence of the endowment. 
The mere fact that the rents of a particular mahal have been applied for a 
considerable period to the worship of an idol is not sufficient to show that 
ibe mahal is cMtiffer.- 1. L. B., 2 Cal. 341. 

The ehehaii or manager of a debutter estate has authority, where the 
purposes nf the endowment require it, to raise money by alienating a part 
cf the estate, his position being analogous to that of a manager of an infant 
heir under Hindu Law. Accordingly, a sale by the manager of an endow- 
xnent was upheld.— 2 Cal. 341. 

The plaintiffs, desoribing themselves as the Calcutta Tairo Pantee 
Anuugo Punch Brethren, in whom (aa they alleged) was vested the ma- 
nagement and control of the temples, endowments and worship of the 
Degumbery Sect of Jains, and who formed the Committee for the manage- 
ment of all the Jain charities as well in Calontta as in all the other towns 
and places in India, bronght a suit praying inter alia, for the oonstrnotion 
^ a will, and for a declaration of their rights thereunder as mer lers of 
the aide Punch, and to have property d^ioated by the will to relijriona 

C rposes ascertained and secured. Meld per Kbnkedt, J., in the Court 
low, thpt the description of the character in which the plaintiffs sued waa 
jlinoertain and ambiguous ; that, inasmuch as the property in quejation wai^ 
not Matter, the plaintiffs were not shebaits, and all they could olaim, there-, 
Ibre, waa aright of management i and that a mere manager, without some^ 
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•peoial power whtoh the Hioda Law confera on ehebaiie, <giow 14 ihitfiaWr 

eaoh » eait ; that the plaiotiffe not being a oorporatioa eoalfi wil|' ^ ^ 

oorporate character ; that asaaming religious endowmente had beewvjtffat'r 
•d by the will, leave to bring the eait ahoald have been obtained nuflef eeo- 
tion 18 of this Act ; and that if the gifts in the will ooold be treahfid. ^ 
charitable bequests, possibly the Advocate General oonld sne, Sbii 
appeal, reversing the decision of the lower Coart, that the right in wbteh 
the plaintiffs sued was snfficiently shown and that the object of the snit 
was not to assert any personal right of ownership in the plaintiffs. ffsU 
farther, that the Advocate. General was not a necessary party, althongh it 
was desirable that saoh suits should be broagbt only with his ooosentt pr by 
the leave of the Court. Held further^ that saits of this description do not fall 
under this Act, bat come under the ordinary jurisdiction of the Court in« 
herited from Sapreme Court, and conferred upon that Court by its charter 
*-^a jarisdiotion similar in its general features to that of the Lord Ofaan^ 
oellor in England. — 3 Cal. 563. 

In a snit bv two of the worshippers at a certain mosqne instituted aftelr 
having obtained the sanction of the Advocate General under section 539 of 
the Civil Procedure Code against the mutawali (Superintendent) of the 
inosqne, and two other persons who were mortgagees and pnrohasers (in 
execution) of the property endowed, the plaintiffs prayed that the property 
pnrohased might be declared to be wugf ; that the sale in execution might 
be declared to be invalid ; that mutawadi might be appointed by the Court; 
and that the costs of doing the acts of the wugf might be defrayed, from the 
profits of the property belonging to the endowment. Held that to entitle a 
person to sue nnder section 539 of the C. P. C., he should have a direct in- 
terest in the trust, whereas any worshipper in the religions institution may 
sue under this section after obtaining sanction nnder section 18. Held aUo^ 
that though the plaintiffs might possibly have obtained leave of the Court 
to sae under section 30 of the C. P. 0. on behalf of themselves and the other 
persons attending the mosqne, they, not having obtained such leave, were 
not entitled to institute the suit for the purposeof obtaining the relief asked 
for in the other prayers of the plaint. — 8 Cal. 32. 

The words trustee, manager or superintendent of a mosque, Ac/’ 
mentioned in this Act, mean the trustee, manager or superintendent of a 
mosque, Ac., to which the provisions of this Act are applicable, not tha 
trustee, Ac., of any mosqne. — 8 Cal. 32. 

A Committee appointed nnder this Act may, without leave of the Court 
piwvionsly obtained, sue their manager or superintendent, for damages for 
misappropriation and for an in junction. The provisions of this section da 
not ar>1y to such salts by the Committee themselves. — 9 Cal. 133. 

^ This section is sufficiently general in its terms to empower any person 
ipUreated in any temple, mosque or religions endowment, or in the parfor* 
manoe of the trnsts relating thereto, to sue the trustee, manager, or super- 
intendent, or the member of a Committee appointed nnder the Act, for init^ 
feasance, and also to empower the Court to order the removal of a tmataOj 
Ao. The tomb of a reputed Saint became a place of pilgrimage and an en- 
dowment was made for the maintenance of the shrine and for the pSrfor^ 
manoe of certain religions ceremonies. There was a praoiice on the pa^ of 
the proprietors and the managers of the institution to divide among them- 
selves the residue of the iooome, and to dispm by way of mIo or mori|pigb 
of the share enjoyed by them. Held that tnis was a religious institniion 
within the meaning of this Act,— 2 Madr. 197, 

11 153 
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r .; '^id ied^M mai^weni tbe GivU Oonrt to remoTo tnutees for oiisfeo* 
iiif^ iDO ,4 pKkA it doeft not fMogniia any difEerenoe in respect ef tmcteec 
wlietket faireditafry or seleoted.— 2 Madr. 197. 

' .to a iutt biOnglit tor the dismissal of a Darmakarta, all the th^mbera 
df tme Distriqt Committee should join as parties. The Distriet CbmmlVtee 
ibhaot direst themstlves of their rights in favour of a few of their nnmber. 
i.2Madh200. 

Thm seotion does not oust the jarisdiotion of the ordinary Courts except 
to the oases specified therein.— 4 Madr. 157. 

This Act does not require that a person appointed by a eommiiteeJo 
oe.a trustee of a temple should be of any particular sect, and although 
it may be desirable that the trustee of a temple should be of the seot to which 
thii temple belongs, the appointment of a Sivite to be trustee of a Vishnu 
tite temple does not amount to an act of misfeasance, neglect or breaohi^a 
trust on the part of the committee within the meaning of the Beotion.-H 
Vadf. 222. 

A and B, being worshippers at a Hindu temple, obtained sanotioi 
under sec. 18 of tbe Keligions Hudowmepts Act to sue for tbe removal o^ 
the. Managers of the temple on the ground of breach of trust and fordama- 
A and B sued to remove the managers, bat claimed no damages in 
ilieir plaint : — Hetd^ that, as tbe suit instituted .differed frem the one for . 
which sanotiou was given, the plaint was properly rejected.— 11 Madr, 148. 

(The plaintiff, the xemtndar of Sivagnnga, sned in a Subordinate Court 
to remove the defendant from the ofBoe of head of a mutt. The defendant, 
wes a married man living with his wives and oh^dren, whom he maintained 
With the produce of the property of the mutt, and it appeared that he had 
failed to perform the ceremonies of the institution. The mutt in question 
jbtttoe into existence under a deed of endowment or ** ebarity grant/* whereby 
the first zOmindar of Sivagunga granted land to his guru for the erection 
jShd maintenance of a mutt and the performance of certain religions exer» 
bises'iti perpetuity, and provided that the head of the mutt should be of 
the line of disciples of the original grantee whose spiritnal family he desired 
to ]^rpetnate. In 1867 a predecessor in title of the plaintiff had sued uo- 
enocessfally to recover certain preperty of tbe mutt from tbe defendant 
ulteging another .cause of action than his status as a married man and bis 
misappropriation of the mutt property ; and in that suit it was established 
that the he^ of the matt for the time being bad the right to appoint his 
enopessor and that snob appointment was not snbjeot to confirmation by tbr^ 
imraindv. ]Slo sanction had been obtained for the institniion of the presen 
suit, ^t appeared that the trusts of the mutt bad been violated and tb< 
income misapplied, and that there was no qualified disciple in whoni th 
Vight of succession had vested, and that the members of tbe plaintifTs fhmil. 
Were the only persona interested in the appointment : — Held, (1) that th 
.Jhrisdiotion of the subordinate Oonrt was not ousted by Act XX of 1''"' 
hItiCe the trusts of tbe iostitntion were in the nature of private irnsts ; 
thaVMmdtion under see. 589 of the Civil Prooedore Code was not a pre- 

S uieite df the suit for the same reason ; (S) that the suit was not barredl^ 
iilitatiOii, its object being to prevent a specifio endowment from being 
divhrUd from its legitimate object and to re*attaoh it to that object ; (4) 
that ihe ihft was not barred under seo. 13 nr seo. 48 of tbe Chvil ProoeduvC 
Cod ; (5) that ihe proper decree was (I) to declare the plaintiff’s right to 
a qualified person with the oononrrence of the rest of his family 
(2) to direct him to do so within a given time, failing whidi ihe anift shonljd 
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ilMid diwiMwd with ooata. If <ttch •ppoinimmit wm 
jbe givaa to the other memberB o! the plaiDtiS’s family before it wao ooa« 
firmed, if aaoh appointment waa confirmed, the property abonld be iirio* 
ted to be deliver^ to the person appointed to be administered in aooord- 
mnoe with the trnsts and usage of the Mntt. Smhle : that the pamddei > o« 
head of the matt might be a married man, provided he had been 
initiated.*-14 Madr. 1, 

When the endowment is not of a pablio character, no sait for midver* 
aation is aastainable under this Act.— ^ Bom. 324. 

A Muhammadan brought a suit against a person in possession of certain 
property, for a declaration that the property was wakf. He did not atlegd 
himself to be interested in the property further or otherwise than ns Jbein^j^ 
a Muhommadan. He stated as his cause of action that the defendant had, 
ih a former suit between the same parties, filed a written statemept, in 
which be denied thabthe property now to question was wakf, Beld that, 
unless it oonld be shown that the suit was mainUinable under some statn* 
tory provision, it could not be maintained. Held that, inasmuch as no per- 
mission had been given to the plaintiff to bring the suit, it was uot mafn^ 
tainabie nnder Act XX of 1863, or under sec. 539 of the Civil Procedure 
Code. Held that the suit was not maintainable under the provisions of seo. 
42 of Act I of 1877 (Specific Relief Act). Held^ therefore, that the suit waa 
not maiutainable. Held, farther, that, the relief oontemplated by sec. 4$ 
of the Specific Relief Act being always a matter of the Court’s discretion; 
and inasmuch as the evidence adduced by the plaintiff himself showed \ha{ 
the defendant was using the property for charitable purposes, it would not 
be proper to make the declaration prayed for by the plaintiff, even if the 
Suit were maintainable. — 8 Al. 31, 

See I. L. B., 11 Madr. 283, noted under sec. 4 of Act 23 of 1871. {Pen^ 
aioDS Act) 

IS* The interest required iu order to entitle a person to sue nnder 
Nature of interest entit- the last preceding seotion need not he a pecu^ 

; a person to sue. niary, or a director immediate interest, or 

such an interest as would entitle the person suing to take any part ia 
[•he management or saperiutendenoe of the trusts. 

Any perspn having a right of attendance, or having been in the 
ibit of attending at the performanoe of the worship or service of any 
piosque, temple or religions establish men t, or of partaking in the bene* 
/t of any distribution of alms, shall be deemed to be a person ioterabt 
^id within the meaning of the last preceding section, 

3 Notes. 

Worshippers or devotees of an idol are entitled to bring a suit oofB< 
|>laining a breach of trust with reference to the funds or property belong- 
ing to the idol or appendant to its temple.— I. L. R , 3 Bom. 27, 

The worshippers at a public mosque can maintetn a suit to restraifi 
She superintendents of such mosque from using it ov its appuftenskot rooms 
for purposes other, than those for which they were intended to bo osfd, aM 
l^m doing sots which are likely to obstruct worshippers ip entering or 
leaving such mosque.— 3 Al. 636. ; ^ 
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16.' In uy toit -or proeendiog institoted nnder this Aot, it sbsH 

~ I .M lawfnl lor the Oonrt before which encbenit 

or prooeediDgs i« pendmgy to order mj nwiitor 
is difference is each eeit to be referred for deoisioo to one or more 
^bitratore. 


Whenever any each order aball be made, the provisions of Chap« 
ter Yl of tb i7odeof Civil Prooed are shall in all respects apply to 
snob order ^ind arbitratiooi in the same planner as if such order bed 
been made on the application of the parties nnder sec. 812 of the said 
Code. 


Kote. 

In a salt bronght by plaintiff to obtain a decree dismissing defendants 
(Committee and manager of a certain pagoda) from their offices on the 
ground of malversation, the Court made an order expressed to be by con- 
sent of the parties oonoemed, and in exercise of the Court’s discretionary 
power nnder this section, referring the matters in difference to three arbi- 
trators for final determination, the order requiring them to submit their 
award in writing and within a certain period. Each arbitrator delivered a 
separate award in writing, two arbitrators finding for the plaintiff. The 
CivilJudge made a decree in aocordai^oe with the award of the majority of 
the arbitrators. The first defendant appe^ed on the gronnds (1) that he 
had not consented to the arbitration and (2) that there being no provision 
in the order of reference to the effect that the (finding of a majority of the 
arbitrators should prevail, there was no valid award. It vras held that» io 
this case, the order of the Judge was valid without the assent of^o per- 
sons to be bound ; acid also that he might, when he made the order^ ll.ave 
Inserted as a provision that the decision of the majority should be that dt 
the body, and there was no reason why his ratiP nation of that mode of de- 
cision, wholly within his discretion should not be equivalent to a previous 
command.— 7 M. H. 0. B., 173. 


17s Nothing in the last preceding section shall prevent the paf( 
Rsferenee under the ties from applying to the Court, or the Court 
Oi?n Prooednre Code. from making the Order of reference, nnder 

the said section 812 of the said Code of Civil Procednre. 


18. No snit shall be entertained nnc^i^' this Act without a preli- 
. Applloatipn for leave to miuary applicatflP'tf^ being first made to the 
institute suit. Court for leave to institute such suit. 


The Court, on the perusal of the application, shall determine whe- 
ther there are sufficient pfima facie grounds for the institntion of a 
suit, and if in the judgment of the Conrt there are snob grounds, leave 
shall be |[iven for its institution. 

If the Conrt shall be of opinion that the snit has been for the bene^> 
fiibf^the trust, and that no party to the snit is in fault, the Court uf 
order the costs, or such portion as it may consider just, to be paid dut 
of the estate. 
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VotM. 

An order of the DiaMot Court nnder ibis aeotion refaaing leaTO 
inaiitnte a anit and deciding that a temple waa within aeotion 3 of iha Am^ 
18 not conolttaite upon the qaeationa of title between the partiea.— 4 H. fi •• 
0. 410# » 

Where a Civil Judge, upon a petition under thia aeotion, for leave to 
inaiitnte a suit made an order disposing of the matter in dispute, and his 
aucoeaaor, reversing the former order, decided by an order upon the righto 
of the parties, it was held that, though both the orders were made without 
jurisdiction, that faot did not give tlie High Court an appellate jurisdio- 
tion in the matter. — 3 M. H. C. B., 93. 

Sections 14 to 18 of thia Act relating to suits deal only with such per* 
sons filling the office of trustee, manager, auperintendeut or committee, for 
acts done by them while holding that office. These sections are no bav/^^ 
suits brought against ordinary persons as intruders upon the management 
of the temple.— -I. L. B., 2 Madr. 58. 

Act XX of 1863 does not apply to an endowment which is hot a pub* 
lie one, but which is made for the benefit of an ancestral family idol# An 
order passed under section 18 of that Act, granting leave to institute a suit, 
is not an appealable order# Two plaintiffs, members of a Hindu family, 
applied for and fin the presence of the defendants) obtaine^d leave to insti* 
lute a suit against the defendants, who were the shehaits of a certain idol, 
for the purpose of having them removed from their office, on the ground of 
miscondnot# In their plaint they alleged that the endowment was a public 
one, all Hindus having a common right of worshipping the idol. This was 
denied by the defendants. After issues had been framed, the Court of first 
instance made an order, under section 16 of the Act, referring certain of 
them to arbitration, although the defendants contended that as the endow* 
ment was not a public one, the Act had no application, and objected to the 
reference. The arbitrators made an award finding, inter alia, that the idol 
was the ancestral family idol of the parties to the suit, and that the endow* 

I ment was not made for the benefit of the public. They further in their 
' award laid down certain definite rules according to which the sheha ought* 

I to be conducted, and repairs to the temple made. The Court of first ins- 
tance passed a decree on that award, declaring that the idol was the anoes- 
^ * 1 idol of both parties, and directing that the defendants should perform 

VuO worship in a certain manner, and should execute certain repairs to the 
temple within six months, and declaring that if the parties did not act as 
dircirted, any member of the family should be able to bring a suit for the 
appointment of a manager. Against that decree the defendants appealed, 
and oontended that the Act did not apply to the case on the finding pf faot^ 
as to the endowment not being a public one ; that the compulsory reference 
to arbitration was illegal and void, and that the decree was not one autfu^ 
Hsed by “the terms of section 14 of the Act. On behalf of the plaintiffs it 
Was oontended that the defendants were precluded from raising these qnee^ 
tioDS 00 appeal, as the order passed under section 18 of the Act was made 
fn their presenoe and was not appealed against, and that, having regard 
V pJ^^isions of section 20 of Act XII of 1887, an appeal to theHira 
^Oft lay from that order. Held, that on the facto as found by the arnl-^ 
i&tors, Aot XX of 1863 did not apply to the case, and that the compnlsiam 
^ference to arbitration and the decree made thereon were illegal and vohl, 
wuld further, that the decree itself was bad on the ground thst it was wA 
bne coming within the scope of section 14 of the Act. . Held also tha*! sec* 
tion 20 of Aot XII of 1887 was intended only to define the Court to whioli 
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ma appeal lies from a decree or order of a District Judge, and was not in- 
tenoed to diAne the right of appeal or the class of decrees pr ordeze.'lrom 
which appeals shall lie, and that no appeal lay from the ctirdpriNMed under 
section IS of Act XX of 1863 granting the pWatiSs leare ttosiistiMite the 
suit.— 19 Cal, 275. ^ 

See d M. H. 0. R.,404, noted under section 7 ; 4 M. B.« 2, noted 
nnder section 14 ; 3 Kl. H. 0. E., 198, noted under section 14 ; I. U B*, 7 
liadr. 222, II Madr. 148 and 14 Madr. 1, noted under see* 14. 


19* Before giving leave for iostitotion of a sijdti or after je&rei 
Oonrt may reqaire ao- has been given, before any prooeedii^ is 
counts pi trust to be filed, taken, or at any time when the suit is pend- 
ing, the Court may order the trustee, manager or superintendent, or 
any member of a committee, as the case may be, to file in Court the 
aoooUnts of the trust o^ such part thereof as to the Court may seem 
necessary* 


20* No suit or proceeding before any Civil Court under the pre^ 
! Proosediogs for Orimiaal ceding sections, shall in any way affect or in- 
bresoh of trust. terfere with any proceeding in a criminal 

Court for criminal breach of trust. 


Note. 

The ordinary Criminal law is not ezolnded by this seotion or by Be- 

S ulatton VII of 1807, the permission of the Board of Bevenne or of the 
ommittees is required only for the procedure prescribed in the Bpeoisl 
Acts, and these special provisions cannot be taken out of the Acts and Cri? 
minai Law. — 1. U B., 1 Madr* 55. 


21* In sny case in which any land or other property has been 
Oases in which endow- granted for the SD >port of an establishment 

partly for reli- partly of a religious hnd partly of a secular 
gious and partly for soou- i . r j 

Urpar(k)se8. cuaraotcr, 

or in which the endowment made for the support of an establish- 
ment is' appropriated partly to religious and partly to secular uses, ^ ^ 
..the Board of Be venue, before transferring to any trastee, manage^ 
or snperiutendent, or to any Committee of management appointed 
ttoder this Act, shall determine what portion, if any, oi the said land 
or other property shall remain under the superiotendeiloe of the said 
for application to secular uses, 

and wliat portion shall be transferred to the soperintendenoe ..of 
the trOatee, manager, or snperioteodeot, or of the Committee^ 

‘I. ahd also what annnal amount, if any, shall be charged on the 
, w P^cr. property which may be so transferred to the snperintendem 
oitbe^osid trustee, manager, or superinteudent, or of the Gammitf 
md inade payable to the said Board or to the loobl agents, for seon.^ 
dsetf 8^ aforesaid. 


" Jo pVeryeuCh case the provisions of this Act shall take effeet on 
in snob land and other property as may be ao transferred. 
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28. iSkeept m provided in this Aot, it sfasll not be laiffnl for uj 

, G<»wrn»«.t sot to hold 2®^®"*“®“* 

'' cbftige hence forth of pro- Government in hiB ofBoial charaoteri to nnder-* 
pmetf for resome the aoperintoDdence of any 

i Btoeoae. tewpioi aei , . ^ ^ ^ 

^ JbDd or other property granted for the enp* 

j port of, or otherwise belonging to, any mosque, temple, or other reli* 

[ gions estabUshniMt, or 

to take any part in the management or appropriation of any endow- 

I ment made for the maintenance of any such mosqne, temple, or other 
eatablishment, or 

to nominate or appoint any trustee, manager, or superintendent 
thereof, or 

to be in any way cohoerned therewith. 


23* Nothing in tbit Act shall be held to affect the provisions of 
^ ^ . . th^ Regulations mentioned in this Aot, ezoept 

Effect of Act in respect > ° > r 


of Beguleticns ' therein 
mentionedt and of build* 
logs of antiquity, Ac. 


in so far as they relate to moaqnes, Hindn tem« 
pies, and other religions establishments ; or 
to prevent the Goiernment from taking snch 
steps as it may deem necessary, under the provisions of the said Regu* 
lations top fevent injury to and preserve buildings remarkable for 
their antiquity, or for their historical or arohitectural value, or requir* 
ed for the convenienoe of the pnblio. 

84. The word India” in this Act shall denote the territories 
, . „ which are or may become vested in Her 

° Majesty by the Statute 21 and 22 Vic., c, lOd^ 

entitled '' An Act for the better Government of Indie.” 



c 3 

EMOLUMENTS. 

REGULATION VI. OF 1831. ^ 

. " PAiBlBD ON TM 8bD JuNB 1831, 

A Btgvlation to prevent themitappropriaHon of the emolumente annexed 6y the 
Btateto hereditary ViUage and other offices in the Revenue and Pidice 
Departments^ and to nuiintain the due efficiency of those Offices, ^ 

Whbbias certain emolumentB derived from Iande« from fees in money 
^ Fresmble or grain, and from other sonrces, have been 

annexed by the State to various hereditary 
village and other oflScers in the Revenue and Police departments^ as 
^ages for the performance of public services ; and whereas, to pi^vide 
for the due performance of such services, it is necessary that the emolu- 
jneuts above mentioned should in no case be separted from the oflSoes 
ho which they have been annexed by the State ; and whereas effectually 
jto prevent the appropriation of such emoluments to purposes other 
than those for which they were originally designed it is requisite to 
4eclare that all such emoluments are inalienable by mortgage, sale, 
gift or otherwise ; to provide that no claim to such offices, or to any 
of the emoluments annexed thereto, shall be cognisable by the or* 
dinary Courts of Judicature ; and to render all snob oluims ad judicable 
exclusively by the officers of Government in the Revenue Department ; 
and whereas, in order to maintain the due efficiency of the offices before 
bentioned, it is necessary that the holders '^hereof should be more 
immediately subject to the authority and control of the Collectors of 
Revenue, this Regulation has been enacted, to be in force from and 
after the date of its promulgation. 

Rote. 

This Regulation is declared to apply to the whole of the Madras Presi* 
deucy except tbe Scheduled Districts. Act No. XY of 1874. Since extended 
to tbe Bhaarachellam and Rekapalli Taluks and tbe Rnmpa country in tbe 
Godavery District, by India Government Notifications, Nos. 1,150 and 1,151 
dated 8ra October 1879. 

See B. S. 0. No. 172. 

2. It is hereby declared that all emoluments derived from lands, 
AUetttoiamenks annexed from fees in money or grain, or from other 
hr the St^e to hei^iury eources. which have been annexed by the State 
lbe*Sventte*and*^^lioe*de^ to hereditary village and other offices in the 
partments inaiienaide, not Revenue and Police Departments, are inalienJ 
Ih. »ble from Bocli cffiooB b, mortgBge, wle« giW 

fwanll. or otherwiBO ; thmt .11 traoBfers which maj 

horBaftor b« made thereof by the holders of such offioes ahall be, null 
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and void ; sod that aaoh emoIomeDta ahall not be liable to i^taoiiaidiit 
or other process in satisfaction of decrees of Court. 

3« ' jPirst.^Claims to the possession of, or sncoession to, heredi* 
OUims to tuoh offioes village or other ofBces in the Revenue 

noe cognisable b y 6 h • and Police Departments, or to the enjoymeDt 
of any of the emoluments annexed thereto, 
shall not be cognisable by the ordinary Courts of Judicature : and 
ail suits respeotiug sucb offices or emoluments, which may be depend- 
ing in those Oonrts at the receipt of this Hegnlatiou, shall be forth- 
with struck off the file. 


Srrond.— Provided, however, that the parties in the suits which 
Parties in existing saits “^7 Struck off the file of the several Courts, 
repeoting sneh obums to under the preceding clause, shall be eutitled 
obu».r.fandot.Uoo.t.. amount of all 

charges incurred by them respectively in the prosecution of sucb suits ; 
snd the presiding officers of those Courts are hereby authorised and 
directed to refnud to the parties aforesaid all charges so incurred. 

Hotes. 

The lauds forming the emoluments of an hereditary village office 
having been separated from the office by Government, were onfranOhised 
and granted by the Inam Commissioner to V., who had been appionted to, 
and, at the date of enfranchisement, held the office without possessing any 
her^itary claim thereto. In a suit by E. who claimed to be of the family 
of the hereditary office holders to recover the land from V : — Held by the 
Fall Bench (Hutchins J., Dissenting) that B. could not recover.— I* L. B., 
8 Madr. 249. 


The first clause of this section prohibits the Civil Courts from taking 
cogniaanco of a suit bronght to recover the value of three years’ produce 
of certain land (held by the plaintiff on service Inam tenure^ on the ground 
that the defendant, who held a lease from the plaintiff, wrongfully refused 
to give up possession on the expiration of his lease and oontinoed to hold 
the land and to deprive the plaintiff of the possession and enjoyment there- 
of.-4M, H. 0. B.;70. 

A suit for the emoluments attached to the office of Karnam in an unset- 
tled district is barred by the operation of this section. — 5 M. H, C. B., 360, 


4* FVrsf.-— All claims which have arisen aud have not been deter* 
Such olfiims adjudioable mined bj the ordinary Courts of Judicatare, or 
by the CoUeotor. which may hereafter arise to the possession of, 

or snccessioD to, hereditary village or other officers in the lievenne and 
Police Departments^ or to the enjoyment of any of the emolnmente ati- 
neied to each officei, ehall, in the first instance, be adjndicable by tba 
Collector of the district in which the claim has arisen or may arise. 


The OoUeotor may* re- &cond.— It shall be competent to jOie 

of his Collector to require the attendance of any 
aeiessor node? penalty of ^^>0^ resident Native inhabitants of bis distllffti 
fifty ftnpaas fine. (q {i{iq gg assessors in investigating^ hud 
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datermiQiiig the oUime bpoaght before him tinder the preceding olanse; 
end every person neglecting or refusing to attend when called npon for 
this pnrpose shall be liable^ at the discretion of the Collf Hot, to a fine 
not ezc^ing fifty rnpeeS| the payment of which shair be eliforoed, if 
neoessaryi by the ordinary process of distraint for arrears of revenue, 

Z7u>d«*— It shall be competent to Collectors at their discretion to 
Xay refer claim to the refer the claims brought before them under 
Native eiMuors. Clause 1 st of this seotion to the Kative as'iessors 

for inyestigatioD. 

Fourths — It shall be competent to Collectors to require and enforce 
Attendanoe of witneiaee the attendance of all witnesses whose evidence 
how to be obtained. may be necessary in the investigation of claims 

tinder the foregoing clauses. 

Kota. 

The phrase ** enforce the attendance of witnesses’’ in the 4th olanse of 
this seotion empowers the Collector to issue a warrant to apprehend aud 
prodnoe them before the Court. The warrant may be ezecnted by the 
usual process servers and may be in the form used by the Civil Gonrt with 
such verbal alterations as are neoessary.— Board’s Pros., 22Dd October 
1279, No. 2,298. 

5. Pirst.— Prom every decision passed by the Collectors on olaimi 
An appeal to lie to the brought befxe them under Clause 1st, and 
^ witbta tow mo^i every order of the CoHeotore imposing a 

ifrom the decision of a fine under Olanse 2Dd| of the preceding seotion. 
Ctolleotor. i^q appeal shall lie to the Board of Revenne 

provided such .appeal be made within three months from and after tb< 
dete of the Collector’s decision or order, 

Sscond.— It shall however be competent to the Board of Revenne, 
Board of Bevenno may whenever they may see fit, to admit an appeal 
admit appeals after that preferred after the time limited in the forego- 
ing olanse. 

6* The decisions or orders of the Board of Revenne on all appeals 
Beoisions of the Board i>^nde to them under the preceding section shall 
toal, subject to revision by be final and conolnsive; provided, however, 
ovemment. shall be competent to the Governor in 

Oonnoil to revise and modify snch orders and decisions, whenever be 
may deem it necessary for the ends of jnstioe. 

7.; Sections 19 and 20, Regulation XI, 1816 are hereby rescinded: 

watchers, ee well as all other 
persons who hold or may hereafter hold here- 
ditary village or other ojSces in the Revmus 
and PoUce departments, to which emolnmenta 
have been annexed by the State, shall be' 
under the immediate mitbority and control of 


Xlf ISie, roseinded $ 
iad all ponons bolding 
lavedilsry vfllsgs or other 
,ia 'the Revenne or 


Polhta departafiente, placed 
r Colleotort and liable 


nitd^ 

tosemoval by them, enb- 
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to tiw otdoti of fclio 
Boofd ood OoTornmont. 


the Oolleetors of the diatriote io wblieli imdt 
offices ere eatabliahed, end ebell be li^t |e 
Bospeneion or removal from office for inoepaoity, neglect of defy, ^ 
other just oaaae, bp tiie orders of the Ooileotors, snbjeot in eveiY 
instance to the approval of the Board of Bevenae,i|and to the aenotiiw 
of the Governor in Oonnoil in all oases- in which he may see fit to 
interfere. 


irote. 

this eeotion ae aSeote village watohers or other persons 
•h oMUy village offices in the Polioe Department ia repealed by Aot No. 
I'AiuV of 1859> 

8. Nothing contained in this Regnlation shall be constmed to 
: The of Oamam in efieot in any way the office of Onrnnm esta* 
pennanentlyestileddutriet blished by Regnlation XXIX, 1802, in distnots 
Udc^*^th/ iilJtiutfon which the land-revenne baa been perma- 
Nferred to in Bagnlation nently fixed, or to bo anyway applicable to the 
VIL, 1817 . public institutions referred to in Regnlation 

VII, 181?, or to the trustees, managers or snperintendents of those 
inetitntions. 
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CfiARITABLE ENDOWMENTS. 

ACT No. VI. OF 1890. 

Passed on tjbi Tth Maboh 1890. 

Jn Acilo provide fot the Veiling and Adminiitraiion of Propetig 
held in trust for charitable purposes. 

. Wbesbas it is expedient to provide for the vesting and adminis- 
tration of property held in trust for charitable purposes ; It is hereby 
enacted as follows • 

Title, extent and com- !• (1) This Act may be called the Ohar^ 

meaoement. ^^ble Endowments Act, 1890. 

(2) It extends to the whole of British India, inclusive of Upper 
Burma and British Baluchistan ; and 

(8) It shall come into force on the first day of October 1890. 

2. In this Act charitable purpose’’ includes relief of the poor, 

education, medical relief and the advance- 

^ ment of any other object of general public 

utility, but does not include a purpose wb'ch relates exclusively to reli- 
gious teaching or worship. 

3. (1) The Governor-General in Council may appoint an officer 

Aopointmantaad inoor- Government by the name of hie office 

poration of Treasurer of to be Treasurer of Charitable Endowments for 
Chwdtabl. Bndowmenti. territories anl/jeot to any Local Govern- 

ment. 

\3) 8nch Treasnrer ehail, for the purposes of taking, bolding and 
transferring moveable or immoveable property nnder the antbority of 
this Act, be a corporation sole by the name of the Treasurer of Chari- 
table Endowments for the territories subject to the Local Government, 
and, as such Treasnrer, shall have perpetual snooession and a corporate 
seal, and may sne and he sned in his corporate name. 

4. (1) Where any property is hold or is to be applied in trnst for 

OrdmvMUng propwty a charitable purpose, the Local Government, 

io Ttwsoter. if it thinks fit, may, on application made as 

hereinafter mentioned, and subject to the other provisions of this s^ 
tion, order, by notification in the official Gaaette, that the property be 
vested in the Treasurer of Charitable Endowments on snob terms M 
to the appiioatien of the property or the income thereof as may 
agreed on between the Local Government and the person or 

the application, and the property shall thereupon so vest oMord- 

ingly. 
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(2) When mny pxopertj bM beta vaated aader tlui ■a oHdo in v 
Treasurer of Charitable BndowmeDta» be is entitled to all dooamati 

.. of title relating thereto. 

(3) A Local Government shall not make an order nnder mbfoeer 
tion (1) for the vesting in a Treasnrer of Charitable Bndowmenta of: 
any secorities for money, ezoept the following, namely 

(а) promissory notes, debentnres, stook and other secnrities of the 
Government of India, or of the United Kingdom of Great Britain and 
Ireland ; 

(б) bonds, debentnres and annnitiea charged by the Imperial 
Parliament on the revennes of India ; 

(e) stock or debentnres of, or shares in, Railway or other Com* 
panies, the interest whereon has been guaranteed by the Secretary of 
State for India in Council ; 

(d) debentures or other secnrities for money issued by or on 
behalf of any looal anthority in exercise of powers conferred by an Aot 
of a legislature established in British India ; 

(s) a security expressly authorised by any order which the Gov* 
ernor-General in Council may make in this behalf. 

4. An order nnder this section vesting property in a Treasurer of 
Charitable Endowments shall not require or be deemed to require him 
to administer the property, or impose or be deemed to impose upon him 
the duty of a trustee with respect to the administration thereof. 

5« (1) On application made as hereinafter mentioned, and with 
Scbames for adminintra. concurrence of the person or persons mak- 
tion of property rested in ing the application, the Local Government, 
the Treasnrer. j£ settle a scheme for the ad- 

ministration of any property which has been or is to be vested in the 
Treasurer of Charitable Endowments, and may in snob scheme appoint, 
by name or office, a person or persons, not being or inolndiog snob 
Treasnrer, to administer the property. 

(2) On application made as hereinafter mentioned, and with tbs 
cononrrenoe of the person or persons making the application, the 
Looal Government may, if it thinks fit, modify any scheme settled 
nnder this seotiou or substitute another soheme in its-stead. 

(S) A soheme settled, modified or sobstitnted nnder this seotion 
shall, subject to the other provisions of this seotion, oome into oper« 
ation on a day to be appointed by the Looal Government in this behalf^ 
end ahall remain in force so long as the property to which it relates 
continues to be vested in the Treasnrer of Charitable Endowments or 
natil it has been modified or another snob scheme has been enbetitnisd 
in its stead. 

^(4), Such a scheme, when it comes into operation, shaH supersede 
ABy deofee or direction relating to the enbjeot*matter thereof in so Hx 
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ti mmA deoiw W dirartiM » i«i mnj way repugnant thereto, and ita 
yalldi^ afaell net be qaestioned in any Oonrt, nor shall any Court giySi 
in oontvayention of the provisions of the scheme or in any way contrary 
or m siddition thereto^ a deeree or direction regarding the Mmiimtra- 
tiea of the property to which the scheme relates. 

(5) In the settlement of such scheme effect shall be given to the 
wisheo of the author of the trust so far as they can be ascertained and, 
in the opinion of the Local Governmenti effect can reasonably be given 
to them. 

(6) Where a sobeme has been settled under this aeotion for the 
administration of property not already vested in the Treasurer of Chari- 
table Xndowments, it shall not oome into operation until the property 
haa beoome so vested. 

Mode of applring for 6. (1) The application referred to in the 
vesting etden andsPtmes. foregoing seotions must be made,— 

(a) if the property is already held in trnst for a oharitable purpose, 
than by the person acting in the administration of the trnat or, where 
there are more persons than one so acting, then by those persona or a 
majority ot them, and 

(b) if the property is to be applied in trnst for snob a purpose, 

tiien by the person or persons proposing so to apply it. ^ 

(2) For the purposes of this section the execntor or administrate 
of a deceased trustee of property held in trnst for a charitable purpose^ 
shall be deemed to be a person acting in the administration of the trust. 

X. The Governor- General in Oonn« 

®il may exercise all r hny of the powers con- 
pawtn of Local Govern* ferred on the Local Government by seotions 4 
and 6. 

(2) When the Governor-General in Council has signified to the 
Local Government his intention of exeroieingany of those powers with 
respect to any property, that Government shall not, without his previous 
lanotiou, exercise them with respect thereto. 

8* (1) Snbjeot to the'provisione of this Act, a Treasurer of Chari- 
Bara traatooship of Endowments shall not, as such Treasurer, 

Tsssasrsr. act in the administration of any trnst whereof 

any of property is for the time being vested in him under this Act. 

(2) Such Treasnrer shall keep a separate account of each property 
for fta time being ao vested in so far as the property consists of secu- 
riiiea for money, and shall apply the property or the income thereof in 
aooordanoe with the provision made in that behalf in the vesting order 
under aeotion dor in the scheme, if any, under section 5, or in both 
those doonments. 

(8) In the ease of any property so vested other than seenritiei for 
money, snob Treasurer shall, enbjeot to any special order which he may 
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noem from the antlioriky by whoso order tiio proyerfy t ivt- 
ih him, permit the persons aoting in the administmtiob of the'ltiilliit 
hove the possession, mnnsgement end oontroi of the property, 
epplioetion of the inoome thereof, as if the property had been 
in them. 


9. A Treasnrer of Charitable Eudovments ehall cause tC be pl^* 
AminslimbUoationofUst Iwhed annually in the local official Gasette, 
of properties Tested in at saoh time as the Local GoverDinet^t mtif 
Tressarer. direct, a list of all properties for the tinife being 

vested in him nnder this Act and an abstract of all aooonnts kept by 
him under sub-section (2) of the last foregoing section. 

lOe (1) A Treasnrer of Charitable Endowments shall always be a 
Limitation of fanoiiona Bole trustee, and shall noD, as snob Treasurer^ 
and powers of Treasurer. take or hold any property otherwise than under 
the provisions of this Act or subject to tb'^se provisionsi transfer any 
property vested in him except in obedience to a decree divesting him 
of the propertyi or in compliance with a direction in that behalf is- 
sniog from the anthority by whose order the property became vested 
in him. 

(2) Snoh a direction may reqnire the Treasurer to sell or other* 
wise dispose of any property vested in him and, with the sanction of 
the authority issniog the direction, to invest the proceeds of the sale 
or other disposal of the property In any such security for money as is 
mentioned in section 4, snb-aeotion (3), olanses (a), (6), (c), (d) and (e), 
or in the purchase of immoveable property. 

(3) When a Treasurer of Charitable Endowments is divested, by a 
direction of the Local Government or the Governor- General in Conn* 
oil under this section, of any property, it shall vest in the person or 
persons acting in the administration thereof and be held by him or them 
on the same trnsts as those on which it was held by snob Treasnrer* 

11* If the ofiSce held by an officer of the Government who bts 


ProTiiion for oontinnanoe been appointed to be a Tresaorer of Chari- 
ot office of Treeearer in able Endowments is abolished or its name is 
oertein coniingenoies. changed, the Governor-General in Oonneil 

may appoint the same or another officer of the Government by the 
name of his office to be snch Treasurer, and thereupon the holder ^ 
the latter office shall be deemed for the purposes of this Act to be Um 
successor in office of the holder of the former office. 


I 18. If by reason of an alteration of the irmits of the territories 
Thmsfer of proportj Bubjeqt to a Local government, or for any oiber 
r"* reason, it appears to the Governor-Gmeral in 

Connoil that any property vested in a Treasnrer 
of Charilible Endowments shonld be vested in another snob Trenanrer, 



CBAEITABUSBITDOWMENTS. 



{Sscfi. 18.1&* 


to nMy diraot lltftt the property ttoll be to rested, and ttoreopoo it 
bball Tift in that other Treasarer and hie snoceeseore ae f ally and 
effaotaidly for the parpoeea of this Act as if it had been origioalW rested 
ia Jiim ander this Aot« 

18* The Qorernor-General may frame forms for any proceedings 


Poeer to frame forma ooder this Act for which he considers that forms 
sad make rales, shonld be provided, and may make such rules 

oonsistent with this Act as he may deeip expedient for — 


(a) prescribing the Local Government which is to ererciae^the 
powers conferred ey this Act in the case of property which is, or is 
situated, in territories snbjeot to two or more Local Governments, 

(h) prescribing the fees to be paid to the Government in respect o{ 
any .property vested under this Aot in a Treasurer of Charitable Endow- 
snencs. 


(o) regulating the oases and mode in which schemes or any modi- 
fioations thereof are to be published before they are settled or made 
under section 5, 

(d) prescribing the forme in which sooonnts are to be kept by 
Treasurers of Charitable Endowments, and the mode in which such 
acoonnts are to be andited^ and, 


(s) generally, carrying into effect the purposes of this Act 
It No snit shall be instituted against the Government in respect 
lodsmnity to Government of anything, done or purporting to be done 
•Bd TNaearer. under this Aot, or in respect of any alleged 


neglect or omission to perform any duty devolving on the Government 
under this Aot, or in respect of the exercise of,pr the failnre to exercise, 
any power conferred by this Act on the Government, nor shall any suit 
be instimted against a Treasurer o! Charitable Endowments except for 
divesting him of property on the ground of its not being snbjeot to a 
trust for a charitable pn'rpose, or for making him chargeable with or 
aooonntable for the lose or misapplication of any property vested in him, 
or the income thereof, where the lose or misapplioation has been oocasion- 
ed by or through bis wilfnl negleot or defanlt. 

15, Nothing in this Aot shall be ooostrned to impair the oper- 

Saviiig with rtsptot to section 1 1 1 of the Statute 5S George 

Advocato-Gonml and ofi- HI, Chapter 155, or of any other eoaotment 
oUl Tmatee. being in force, respecting the 

authority of an Advocate-General at a Presidency to aot with respect 
to auy obarity, or of seotiona 8, 9, 10 and 11 of Aot No. XVII of 1 864 
{AnAetto eofutUuU an of Oj^ial Trustee) respecting the vesting of 
ptapatif in trust for a ohacitable purpose iu an Official Trustee. 

SM wtw^ng u- 1®* A Loo»l GoTernment .hall, in th» 
thntfiiy of Oovernor-Oona* exereiae of its powere under this Aot, be sou- 
Ml ia OoaMO. • ^ Goveroor-G»n.ral in 
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PENSIONS. 


ACT No. XXIII. OF 1871. 

Passed oh thi Sth Auqubt 1871. 

An Act to comolidate and amend the law relating to peneione and gfanti hy 
Government of inoney or Land*Bevenue. 


Whebsas it is expedient to consolidate and amend the law relating 


Preamble. 


to pensiona and grants by Oovernment of 
money or land revenne ; It is hereby enacted 


as follows : 

1. — Pbxliminabt. 


1. This Act may be called The Pen* 

Short title. jgyj „ 

Extent of Act. extends to the whole of British India. 

And it shall come into force on the date of the passing thereoff bnt 
not so as to affect any suit in respect of a pen« 
Oommenoement. grant of money or land-revenue which 

may have been institnted before such' date* 
Hotes. 


Oommenoement. 


The Pensions Act XXIII of 1871 does not apply to a snit between co- 
sharers of an Inam where there has been an adjudication by the Inam 
Commissioner under Aot XI of 1852, Sohed. B., Rale 2, on a claim, based 
on sanads, to hold the lands as exempt from liability to revenne recognising 
snoh claim. Barati Begam v. Sbekh Karimndin. — Printed Judgment^ 
Bombay High Court, 1878, p. 297, also Vyankatrav Madhav v. Rama- 
Chandra Narayan, Printed Judgment, Bombay High Court 1879, p. 14 
(Unreported.) 

An enactment of a character so arbitrary as this Aot ought to be cons* 
trued strictly, and the Courts should not extend its operation farther than 
the language of the Legislature requires. ---I. L. B., 1 Bom. 523. 


This Aot is not retrospective. — 2 Bom. 294. 

An order for attachment of a pension in satisfaction of a decree obtain- 
ed on the 10th December 1863, was made on the 16th April 1869. After 
the passing of this Aot the Deputy Collector refused to continue pajring the 
pension to the decree-holder, and returned to the Court the warrant of exe- 
cution issued under the order of 16th April 1869, and an order final^ die- 
per ‘ng of the application for attachment was made on )4th June 1872. On 
the 19th June 1872, the decree- holder presented a fresh application, pray- 
ing that the attachment of the pension might be oontinned, and a lette oe 
written to the Collector, direoting him to continue to pay the pension to 
the decree- holder, as directed by the order of 16tb April 1869. Held Chat the 
decree might properly be enforced against the property of the defendantj^ 
mentioned in the application of 1874, other than the property mentioned ill 
the applications of 1869 and 1872.-— 2 Bom. 294. 

Where a mortgagee of “ Toda Oarae haks had, before the date on 
^hich thii Aot came into operation, obtained a decree for An reoofmf of 
II 156 
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kil martgtM debt from tbo mortgegad haki ft^d from tbe raor^agor per^ 
•eonallj, and a fresh salt was neoessarj to enforee exeoation of that demrea 
against those luk$, it was held that the Aot did not applj to snoh Ireshanit 
—I Bom, 203. 


A suit by a lessee of the holders of a Matam Serrioe Inam to reooTor 
the Inam lands from strangeis is not barred by the proyisions of this Aot. 
(1. li, B., 2 Madr. 294 followed).— 5 Madr, 302. 

When the object of the endowment is to proyide for certain religions 
ftod pious purposes, the provisions of this Aot are not applicable to 4t. 
** Peosions and Grants** in this Act mean personal irrants and not tfrantato 
endowments.— 2 Madr. 294« 


The plaintiffs formerly sued for a sum of money, and obtaining a decree 
attached, in 1861, two villages, the land revenue of which had been grant- 
ed in Inam, The attachment continued down to 1875, when the last holder 
of the villages died, and the Government having resumed the villages, the 
attachment wm raised. The plaintiffs now sued to have their right declared 
to satisfy their decree from the revenues of the villages. Held that the 
former suit was not a suit in respect of a pension or grant of money or land 
revenue, and that an attachment placed in pursuance of an ordinary money 
decree before the date of this Act could not be treated as a suit in respect 
of a pension, grant of money, or land revenue instituted before such datOp 
SO as to ezebtdo the operation of the Aot under this section.— 6 Bom. 737. 


Lands held free of assessment under a grant from Government, which 
bestows on the grantee the lands themselves and not merely the Govern- 
ment revenue arising from them, do not fall within the provisions of this 
Act.— 1 Bom, 76. 


KBsotvsnts repealed. 


8. The enactments mentioned in the schedule hereto annexed shall 
be repealed to the extent specified in the third 
column of the said schedule. 

Bui all rules in regard to the award an^L payment of pensions or 

fiariD of rules grants of money or land-revenue, and the 

ar Dg ru et. identification of the persons entitled to receive 

them, made under any snoh enactment, shall be deemed to have been 
made under this Act so far as they are consistent therewith. 

In this Act, the expression grant of money or land-reTenue’^ 
includes anything payable on the part of Gov- 
ernment in respect of any right, privilege, per- 
quisite, or oflSoe. 


Interpretation seotion. 


Botes. 

The meaning of the expression grant of money or land revenue** ex- 
tended by this section to include ** anything payable on the part of Govern- 
ment in respect of any right, privilege, perquisite, or office** is net of so 
wide a range as to inolade*a grant of the proprietorship of the soil, or ai^ 
suit involving the rights of a proprietor of the soil.— I. L. B., 1 Bom. 58A 
If words are employed in a grant which expressly, or by neoewary 
implication, indicate that Government intends that, so tar as it may have 
apy ownership in the soil, that ownership shall pass to the grantee, neiiner 
Qeverafiient nor any person subsequently to the date of the grant deriving 
*auder Government, can be permitted to say that the ownership did not se 
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aakis there ere ta tiie fcmi raoh deUiledl |irotitioM it to liio^ : 
iaoh words are limited ia thehr operatioD. — 1 Bim. 528. 

A mmad. by the State parporting to grant a village in Inam^ 
ing the waters, the trees, the stones and onarries, the mines, and the hiddtt 
ireasureSy’* bat ezolading the Hahdart and IneWars, was held to be a j^nt ! 
by the State of such proprietary right as it had in the soil of the Tillage 
to the grantee. It is not open to the grantor to say that snoh words ai the 
above mean nothing bat land revenne. The saving of the rights of the 
Sahdan and Inamdan does not « prevent the property the soil, so far as it 
can beregptfded as vested in Government, from passing to the grantee.*-*! 
Bom. 528. 

The word right’^ in this section is equivalent to the word in iti 
restricted sense of ** allowance’* or “ fee.”— 1 Bom. 203. 

A tora-garOB hah does not come within the meaning of the word ^^peti* 
sion,” which denotes something different from a grant of money or land 
revenue” as defined in this section. — 4 Bom. 432. 

See I. L. R., 16 Bom. 537, noted under sec. 4. 

II.— Rights to Pbnstonb. 

4 . Except as hereinafter provided, no Civil Court shall entertain 
Bare! snita relating to ^“7 relating to any pension or grant of 
pensions money or land-revenue conferred or made by 

the British or any former Government, whatever may have been the 
consideration for any such pension or grant, and whatever 'may have 
been the nature of the payment, claim, or right for which snob pension 
or grant may have been substituted* 

Notes. 

The plaintiff was the holder of an hereditary office to which were 
attached certain emoluments, the right to which bad been conveyed by an 
ancient grant to the original holder of the office^ and was con tinned by the 
British Government. Up to 1842 the allowances were received direct from 
the onltivators, in cash and grain, bnt after that the allowances were com- 
puted and paid at the former rates by Government. In 1869 the old system 
of cash and grain assessment was discontinued, and a system of fiaed cash 
assessment introduced. The plaintiff claimed to have his allowance com* 
pnted, from the date of the alteration, according to the enhanced rates of 
cash assessment with a percentage on the assessment of lands set apart for 
forest : —Held, that under Act XXIII of 1871 the Civil Courts had no juHs* 
diction to entertain the suit. Ramcbandra Govind v. The Collector of 
Ratnagiri— Printed Judgment, Bombay High Court, 1874, p. 231. (Un* 
reported.) 

Section 4 of the Pensions Act, 1871, provides that no Civil Court shall 
entertain any suit relating to any pension or grant of money or land-revenue 
conferred or made by the British or any former Government, whatever mi^ 
have been the consideration for any snoh pesHpn or grant and whatevei^ 
may have been the nature of the payment, clafl^ or right for which msb 
pension or grant may have been snbstitnted : — Bold that ayaomia allowance 
granted to a religions institntion did not fall within the purview of tbit, 
Pensions Act. Where a trustee of a Mnbammadan mosqne sued for a 4^ 
luration of his title as against a oo-trnstee : — Held that secs* 14 and IS of 
the Religions Endowments Act, 1863, were not applicable to the snU.— I. 
Ii. B.» 11 Madr. 283. 
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Suit to i^MOfar ^ mi^ij of two villogaf gimnled «• a joghir 
«s the or%!iu4 grant was iM of the freehold or full ownerehip in the 
the anit was bai^ hy aee. 4df the Penaiona Aot» 1871.--12 Mi^r. 98« 
^ In 18iS6f A obiaiDed adeoreeon a mortgage, awarding hi^ pueaeaaioD 
end enjoyment of certain inam propeii^, oooaiating of landa and oaah 
edlowanoea annually paid from the Government treasury, called mokaaa 
amala, A and hta anooeaaora continued in posaeasion down to 1852, when 
4he4oam was attached on behalf of Government pending an inquiry, under 
Bombay Act XI of 1852, into the tiile of the holders of the inam. The 
attaohment remained in force till 1865, when Government finally decided 
that the inam property, with the exception of a certain portion, ahonU oe 
restored to those from whose possession it had been taken in 1852. There* 
upon 1)., the successor in interest of A., applied to the Collector to be res- 
tored to possession. The Collector refused. D., therefore, sued him for 
arrears of the mokasa amals, and obtained a decree in 1858. Thereafter 
Dc did not receive any payment from the Government treasury. In 1883, 
D. filed the present suit against Government to recover possession of the 
Jnam lands together with arrears of the amals. Held, that the suit against 
Government was not cognizable by the Civil Gonrts both under the Pen- 
sions Aot (XXllI of 1871,) sec. 4, and under the Bombay Revenue Juris* 
diction Act (X of 1876,) sec. 4. Both those Acts, though not re-trospective 
in their operation, still do not create rights to relief against the Govern- 
ment whiTO none subsisted before. Accordingly, the suit, being barred 
under Bombay Regulation XXIX of 1827, was equally barred under the 
later Acts XXIIl of 1871 and X of 1876. Heldf also, that even if the suit 
were cognizable by the Civil Courts, it would be barr^ by limitation. The 
plaintiff’s right to the periodical payments was barred by a total disoonti- 
nuance of them for more than twelve years before the institution of the suit 
notwithstanding his decree for the amals in 1868, which might establish his 
right to them in that particular year. Held, further, that the claim to the 
lands was also time-barred, the Collector’s potssession being that of an 
adverse holder since* 1865, when the attaohmer t Was ordered to be withdrawn 
The land could not properly be said to be in tmtodia legts. Government 
having taken possession of it in its own right, and not on behalf of any 
rival olaimants thereto.— II Bom. 222. 


A Jaghire having been granted by the Nawab of the Camatio for the 
support of the grantee and his relatives, was resumed by Government and 
a money payment equivalent to the rent substituted, HeM, that a suit by 
a relative of the original grantee to recover, as arrears of his share, money 
received by the representative of the grantee was barred by this section.-—! 
Hadr. 841. 

This section debars Civil Courts from taking cognizance of any suit 
relating to any pension or grant, without a certificate from the Colleotor or 
other authorised offioer.— 1 Bom. 75. 

A plaintifi alleging that as the hereditary Desbmuk of certain mabals, 
he was entitled to be paid direotly by the ryots of these mahals a percent- 
age on the revenue Msess^ ihereon, sued to recover a portion of suoh per^ 
oentage which had been offleoted along with the revenue and retained by 
the Government. Held that the claim was ** a suit relating to a grant ot 
mon^ or land revenue,” and as such excluded by this section mm the 
jnriidiction of the Civil Courts.— 2 Bom. 99. 

A suit in a Civil Court by a boieditary d^thmukh relating to a grant of 
land revenue is prohibited by ibis Act. — 6 Bom. 209. 



for ft dadoMtioB td th# plftiatirorioKlbllttgr t» o tW iii f O i fi^M 

Tillwe is not prohibited bj this Aot. This Act wonld rsesiTS #;iwipt 
spfuiiriiraOQy as being in derogation of the right of the snhjeet to rsipst to 
jhe ordinary Civil Conris. — 1 Bona, 581. 

This seodon prohibits the Civil Courts from entertaining a suit against 
jtovemment upon an alleged agreement by it to pay moneys from its tree* 
nry in lien of fora garcu kdks . — 4 Bom. 448 and 437. 

Pi iintifiE snedy as the trustee of a dePasihan^ to recover the amount of 
a cash allowance atteobed to the worship of certain idols in the village of 
Aokli. The plaintiff alleged that the defendant, who was the inamdar^ of 
the village, received its revenue subject to the payment of the allowance in 
question, and that he had wrongfully appropriated the latter for the thiM 
years preceding suit. Held^ that the allowance iu question was ** a grant 
of money’* within the meaning of section 4 of the Pensions Aot (XXlll of 
1871), and that the suit would not lie in the absence of the Collector’s oer- 
iifioate, though Government was not a party to the suit. — 16 Bom. 537. 

In part of Western India annual payments, known as toda girat hah, 
made by village oornmnnities and commuted by them into liabiliries to 
girasias, have been recogtiized ns a species of piOpetiy, however unlawful 
their origin. In I8d2 a resolution of the Government of Bombay described 
the position of the girasias at the time, atid gave them the option of resum- 
ing the collection of the toda-giras hak formerly levied, resorting only to 
legal proceedings to enforce their claims, or of receiving, from the Govern- 
ment, Hllowances of an equivalent amount ; the ool lections, in the latter 
case, being discontinued on all lands. The ancestors of the adoptive father 
of the plaintiff formerly levied toda giras hah ; and after 1862, the Govern- 
ment in respect thereof made payments, under the resolution, to three 
brothers, of whom one was the plaintiff’s fat her ; the latter receiving a one- 
third share, which, on his death in 1865, was no longer paid. Held that a 
suit against the Government, for payment of this third share with arrears 
ifell under this section, which prohibits cognisance save as iu the Aot pro- 
•vided, “ of aiiy suit relating to any pension or grant of money or land-re- 
|venne conferred or made by the British, or any former, Government, what- 
iever may have been the consideration for such pension or grant, or what- 
~Ter may have been the nature of the payment, claim, or right for which 
Dch pension or grant may have been substituted.” Held that there was no 
3MOD, cither in the language of the Aot itself, or in any antecedent legis- 
ition, for construing these words as applicable only to rights iu the natnre 
f pensions.— 5 Bom. 408. 

The word ” suit” in section 4 of the Pensions Aot (XXIII of 1871) does 
ot include execution proceedings. The Collector’s oertidcate is not neces- 
try to validate the sale of a desaigiri hak in execution of a decree.— 16 
^‘m. 731. 

A saranjam is ordinarily impartible and semble, tbfit a political pen- , 
ion granted in substitution of a resumed saranjam is so likewise. This Aot 
revents a Civil Court from declaring such a pension to be partible, unless 
w Collector should authorise it to do so ; and the fact that the Oolleotor 
uthorises a suit for maintenance out of snob a pension, affords no gronnd 
»r presuming that he authorizes a suit for the partition of the pensioiL— 
Bom. 846. 

A grant of lands free of revenue does not come within the purview of 
le Indian Pensions Aot, 1871. A Joint Hinda family, oonsistinjr of thno 
i^otbers, ei^yed an undivided one-third share of certain lands. Qno mom* 
nr sued thSothers for partition of the family property, olaiming to have 
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jiSm rigU deelarti to otte^ifd of tbo ohm ol the fhatiil; in the 

profits ol the eidd lendi Held, that the Court was not debaned |rom 
the ptorisions of seo. 42 of the BgOdfio 

5« Any peraon having aolatm relating €6 any anoh pensi^ or 

daieis to bo made to 1^***^“^ prefer auoh claim to the Collector 
^ollootor, Deputy Oom- the District or Deputy Commissioner or 
other autho- other officer aathoriaed in this behalf by the 
* Local Governmeot ; and snoh Collector, Dephiy 

Commissioner, or other officer shall dispose of such claim in accordaboe 
with anoh rules as the Chief Revenue Authority may, subject to the 
general control of the Local Government, from time to time prescribe 
in this behalf. 


AObO. 

This section prescribes a remedy for the claimant of a pension or grant 
of money or land revendb conferred or made by the British or any former 
Government.— L L. B., 1 Bom. 75. 

6* . A Civil Court, otherwise oompeteut to try the same, shall take 
Poww of OWl Court of any aaoh olaim upon receiving 

to tek. MgnikMM* o( Mok a certificate from snob Collector, Deputy Com* 
misrioner, or other officer anthoriaefi in that 
behalf that the oaae may be so tried, bat ahall not make any order or 
in any anit whatever by which the liability of Government to pay 
*ny8noh^peSW8!sW^*>**°^ aforesaid is afEeoted directly or indirectly. 

-.-IfotM. 

Where a plaintifE doeanot prodnoe*ljfl.oertifi(»te required by the Pen* 
sions Act till after some of the evidence haa bf 3 ii*wrded, and the defend* 
ant raises no objection to snob evidence bemg used b^*be^adge, he must 

be taken to have waived the irregularity. 

Tha better course for a Judge to pursue when a plajnt is pwwnj^ 
him. for whioh he thinks a oertifioate necessary, would be to^jonrn w 
deoiaion whether the plaint should be sooept^ or ^ot. tovA suffime nt tm 
to enable the plaintiff to proonre one. Motiram Kaliai^as o. Pr^b 
Printed Judgment, Bombay High Court, 1877, p. 814. (Hnreported.) 

Where the mortgagee of a deaaigiri bak without obtaining the Cc 
Uotor’a Oertifioate under seotion 6 of Act XXIII o* '8^^ “°®**i****/*S« k- 
tative of the mortgagor to eaforoe tho mortgage debt by a sale of tne - 
and obtained a decree, without juriediotion -.—Held, that *h” proowding 
the suit were without iuriediotioa and that the decree could not oOTrtiK 
the basis of say title or estop the representative from suing for a decis 
tion of his right to tha hah ss lifeholder as agaiast the ** 

sals held in axsontion of the decree.— I. U. B., » 

“ Toda-Giras” haks are within the scope of this Act ; and a suit 
jss pf.A of them oannot be institnted witiiout the oertifioate reqnireo ny * 
asotioa.— 1 Bom. 80S. 

Whara the oertifioate requited by this AoMp« ^ 

Slut was instHmtod, but was produced at tba final *“ 

ot^tesl defeat did not pienrent tbs suit proceeding;—® OsJ. 



My.j : pwreioHs. Up 

Thit i^oiioti enables the revenue officer to refer the parlies to &e 
Ceuii for the determination of their respective interest in the inoomli ''0 
other benefit, whioh the eaeoutive will, however, still, as against either 
both of the litigants, be at liberty to allow or to withhold.-—] Bcmi* 7S» 

See I. ti. B.« 16 Bom. 537, noted under see. 4. 

Panrions for lands held 7* Nothing in Sections fonr and nix 

under grants in peipetuitj. applies to— 

(1) any Inam of the class referred to in the first Seotion ol 
Madras Act No. IV of 1862 ; 

(2} pensions heretofore granted by Government in the territoriea 
respectively subject to the Lientenant-Governora of Bengal and the 
North-Western Provinces, either wholly or in part, as an indemnity 
for loss sustained by the resumption by a Native Government of lands 
held under sanads purporting to confer a right in perpetuity. Snob 
pensions shall not be liable to resumption on the death of the recipient^ 
bat every snob pension shall be capable of alienation and descent, and 
and may be sued for and recovered in the same manner as any other 
property. 

Note. 

A pension of the nature described in Act XXIII of 1871, (Pensiona 
Act), seotion 7 clause (2) was drawn by a Muhammadan, in whose name 
alone it was recorded in the Government registers, for himself and the other 
members of his family, who, up to the time of his death, received their 
shares from him. Shortly before he died, he ezeonted a deed of gih in 
favour of his wife, which purported to assigu to her the whole pension. No 
mutation of names was efloot^ in the Government registers, but the deed 
of gift and the sanads in respect of whioh the pension had originally been 
granted, were handed over to the donee. After the death of the donor, one 
of his sisters brought a suit against his widow to establish her right (i) to 
receive the share iu the pension whioh she had inherited from her father 
tnd received up to her brother’s death, and (ii) as heir to her brother him* 
klf, to the share whioh he had inherited. It was oontendecl on her be- 
half that the deed of gift was in any case ineffeotnal as an assignment of 
noi'e than the donor’s own interest, and further that it was invalid even 
is an assignment of his own share, inasmuch as, under the Pensions Aol, 
•he pension could not be made the subject of gift, and under the Moham* 
aadan Law it was mosha” and not transferable, an actual delivery or 
ransfer of possession was, under the same law, essential to the completion 
>f the gift, but no such delivery or transfer had been effected. In defenoeo 
k vas pleaded {inter alia) that the suit was barred by limitation. Held that 
t WM doubtful whether in such a case and as between snob parties the 
imitation 4ot wonld be applicable at all ; but that, assuming it to be so^ 
itber art. 127, or art. 131 of the second schedule should be applied, and, 
he plaintiff having received her share within twelve years, the suit WM 
MUght in time. HM, that the deed of gift was not a good assignment in 
iw of the interest of the plaintiff, who was not a party thereto, and tha 
cfeudant could take nothing more than the donor a own interest. HdA 
lut, whatever might be the Muhammadan law apart from the Peitsipi^ 
' ^ under sec. 7 of the Act the pension or any interest in it was capable cl 
ulienatea by way af gift, the subject of the gift being not the cash. 


wmiom. 
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Ifiit Hm rigU ipMTa Iba jpeoaiaa Seld that tBere wMBolom 1:^ 

tta ooBte&ilcm tliat tha gift baoama void beoante the right was aot diridac 
laftmiiidh M in the ease of arightto reoeive a pensioo, the right of tha4iid* 
▼idoab whio are tile heira become at once divided and separate at^toe4^^ 
nf the sola owner ; and in this case the sh , rps were definite and ascertiSna 
and required no further separation than was already effected upon theeo^ 
owner’s death. Held that the rule of the Muhammadan law as to the ir 
Tididity of gifts purporting , to pass more than the donor was entitled tc 
was based upon the principle of mnsha or undivided part, and had no ap 
plication to oases where the donor*8 int.ereBt itself was separate ; and the 
even if it were the strict Muhammadan law that where a man having 
definite ascertained interest in a pension, and intending at any rate to pas 
his interest to his wife, purported to give her more than he was entitled tr 
he failed to give her any interest at ail, sec. 24 of the Bengal Civil Court 
Act (VI of 1871) did not make it obligatory to apply the strict Muhamma 
dan law as to gifts in transactions of modern times. Held that altbougL 
aooot^ding to the Muhammadan law, possession was necessary to perfect 
gift where the nature transaction was such that possession was poss* 

ble, possession of a right "to receive pension could only be given by haudin 
over the dooumente of title connected with the pension or assigning th 
right to receive the pension ; that the gift in this case wfia perfect as soo 
as the deed was ezeented and handed over with the other papers to th 
donee ; and that the mutation of names was merely a thing which wool 
follow on the perfection of the title, and did not in itself go to make or fort 
part of the title.— I. L. R., 9 Al. 213. 

III.— Mods of Payment. 

grant or lar 

^ noe shall be paid by the Collector or the 

Commissioner or authorised o&cj 

jeot to such ruK,"V% from time 
be prescribed by tfio>^^<jf Controllit 
noe Authority. 

STote. — See 1. L. B., 1 Bom. 75, noted under sec. fi. 

9. Nothiug in Sections 4 and 8 shall affect the right of a grantee 
I riffhts in res of land-revenue, whose claim to such grant ir 

psot^of*the rlLove^*^^f admitted by Government, to recover such ro- 
laod-revsnue. yenne from the persons liable to pay the sume 

under any law for the time being in force for the recovery of the rent 
of land. 

10. The Local Government may, with the consent of the holder 
order the whole or any part of his pension or 
grant of money or land-re venue to bo com- 

muted for a lump snm on such terms as may seem fit. 

IV.— Mi80iaj.ANX0U8. 

11» No pension granted or oontinned by Qovernmaot on polilica. 
ct vmioa ooBBid.ratiou., or oo aocount of put 

or present infirmities or as a oompasiiniiob 


Payment to be 
lollevtur, Deputy com- 
miasioner, or other autho* 
Tlsed officer. 



Oommntation of pen- 
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no money due or to become due on noeonot muSi jpemtoi or 
nHowaaotH 

shall be liable to seisnre, attaohment, or seqaestration by proeew 
of any Conrt in British India* at (be instanoe of a oreditor fort any 
demand against the pensioner* or in satisfaction of a decree or order 
of any snob Court. 

Notit. 

K tara garas bak is not exempted fitom attaobment under a deoree of 
a CirjlOourt.— I. L. R., 4 Bom. 432. 

word ** pension** in this section is used in its ordinary and well- 
known sense* rie.* that of a periodical allowanpa or stipend granted, not in 
respect of any right, privilege, perqnisite or office, bat on aooonnt of past 
service or particnlar merits, or as compensation to dethroned prinoeSi their 
families and dependants.—— 4 Bom. 432. 

Arrears of pension dne to a deceased Yeomiabdar are not liable to be 
attached in satisfaction of a deoree against heirs. The decision is based 
on Eegalation IV of 1831 and Act XXtll 1838 both of which are repealed 
by this Act.— 6 M. H. 0. R., 371. 

The stipend of a Carnatic Stipendiary is not liable to attachment in 
exeoation of a deoree obtained against the stipendiary, it being one of the 
description of personal grants expressly protected from attaobment in satis- 
faction of any decree or order of a Court by seotion 3 of Regulation IV of 
1831 extended by Aot XXIII of 1838 (Section 11 of Act XXIII of 1871).— 
4 M. H. C. R., 277. 

Bee I. L. B., 16 Bom. 731, noted nnder seo. 4. 

12. All assignmentsi agreements* orders* sales* And seonritiei of 

AMignment., Ac., in nn- pewn entitled to *07 

tioipstioD of sQoh penuooe, pension* pay* or allowance mentioned in Seotion 
to be void. eleven, in respect of any money not payable 

at or before the making thereof* on account of any snob pension* pay* 
or allowaoce, or for giving or assigning any f nture interest tbereio* are 
null and void. 

Notes. 

On the 12tb February, 1865, A, who was in receipt of a tthakhi^ pen- 
sion from Oovemment, assigned by deed a portion thereof to bis wife* in 
lieu of b^r dower. After his death, disputes arose between the wife and the 
beirs of A in regard to a portion of the amount thus settled on her * and 
^be instituted a suit, on a oertidcate granted by the Collector under seo. 6 
of the Pensions Act (XXIII of 1871), in which she prayed for a declaration 
of her proprietary right in respect of the said money, and of her power to 
transfer the same : — Held, that the assignment of the 12tb Febroaiy, 1865, 
having been made before the passing of the Pensions Act, was not invali- 
dated by seo. 12 of that Aot, which had no retrospective operation. The 
former judgment of the Court in this appeal reversed. — I. L. B., 7 Al. 886. 

A, who was in receipt of a zihakhi pension from Government, assigned 
by deed a portion thereof to bis wife in lieu of dower. After his death, dis- 
putes arose between the wife and the heirs of A in regard to a portion of 
Ibe amonnt thus settled on her :and she instituted a suit, on a certificate 
' ^nted her by the Collecto)r i||i^r seo. 6 of Act XXIII of 1871* in which 
II 156 
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flhe pi^jai &r ackcUkraUbn U bar propvidtarj fight in reapect of ibe said 
sum, and of bar power to transfer the same. Held that inasmaeb as, with 
referenee to see* 12 of Act XXllI of 187^ A could not legally an<)i^ any 
porfioii of ilia pension to the plfdntiif, the deed executed byltim to her 
Aitoiiir was null and Toid ; and tbat, inasmuch as it was upon the basis of 
that instrument that she now came into Court, her suit fail, since she was 
seeking to obtain a declaration of right rested upon a deed which was oou- 
trary to law. — 6 Al. 630. 

13 . Whoever proves to the aatisf action of the Local Ooverr- 
ment that any pension is fraud niently^y uo- 
duly received by the person eojoyi^ the 

benefit thereof) shall be entitled to a reward equivalent to the amount 
of BtLoh pensiod for the period of six months. 

14. The Chief Controlling Beveniie Authority may, with the con- 
sent of the Local Governmeut, from time to 
time, make rules couaistent with this Act res* 


Beward to iafomers. 


Power to make raies. 


peotiog all or any of the following matters : — 


(1) the place and times at which, and the person to whom, any 
pension aaall be paid, 

(2) inquires iu to the identity of claimants, 

(3) records to be kept on the subject of pensions, 

(4) transmission of such records, 

(5) correction of such records, 

(6) delivery of certificates to pensioners, 

(7) registers of such certificates, ^ 

(8) reference to tihe Civil Court, n' d^ Section 6, of persons 
claiming a right of saccession to, or participation in, pensions or grants 
of mpney or land* revenue payable by Government, 

and generally for the guidance of officers under this Act. 

All such rules shall be published in the local official Gazette, and 
shall thereupon have the force of law\ 
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SCHEDULE. 

( See section 2 , ) 

I— BekQAL BSGCLiTlONS. 


II.— Midrib Regulations. 







flag - • 

Sfrited Suhi wider the Prnmene Act No. XXIII of 18 T 1 . 

1«> daiiM rdftting to any or grant of money or land reii^nne, 

lining wititin tbe scope of the reniione Act, inquired intoby^tht? ^lleu- 
tor Of o&er antborued officer nnder Section 5, eball be report^ by bim for 
tbeordm of Oorernment tbrongb the Board of Bevenne. 

2. A certificate declaring that a claim to anob pension or grant may 
be tried a Ciril Court eball not be granted nnder Section 6 without the 
fireTioite eanotion of Goyemment obtained through the Board of Reyenue. 

^ 3. Snob certificate will ordinarily be granted when a pereon hotufjlle 
daime a right of enocesaion to, or participation in, a pension, or grant of 
money or of land reyenue, nnder the terms and within the intention of the 
endowment ; but t^en tbe claims is for the reooyery of the pension or 
* grant or any part ont alienated to third parties by the life-tenant or trus- 
tee for the time being, contrary to the intention and object of Goyemment 
creating or continuing the grant, the case will be inquired into and report- 
ed for the decision of Goyemment itself. 

4. Wheneyer the decision of Goyemment in oases inquired into under 
Rule 3 recognises the justice of the claim or any part thereof, it shall be 
carried out if (a) the pension be a cash payment or a beiis deduction by an 
order to the Treasury or Village Officers concerned to pay the amount then 
in the Treasury or thereafter aoorning to be payable, to the party declared 
to be rightfully entitled ; and if {h) it be a grant of land revenue, by pro- 
clamation in the Tillage and a written notice to the ryote in occupation of^ 
the land, that the Government has decided in favor of A. B. as the loam- 
dar ; and by tbe issue of a certificate authorising the party recognised by 
Government, to sue those who under color of little may already have wrong- 
fully received any such pension or Inam. 



MISCELLANEODS. 


ACT No. XXIV. OF 1839. 

Pashd on thi 22hd Ootobbb 1889. 

A» Act for fhe admimitratioH cfjmttiee and eollooHoK of tU Bmmu 
'■ M eerfawparto of ikt DuMcU of Oanjam and Vttagapaiam. 

1. ISopoalod bff Aef No. XlVoflS^O.] 

8. Tho opontion of the roles for the administrotton of oivU and 
«r diitrioti orimiosl joatioe, as weli as those for the oollee* 
fioa flwtaln miei. tioo of the revennei shall oease to have effseti 

•xoept as hereioafter mentioned, within the undermentioned traeta of 
oonntty at present inolnded in the Distriots of Qsn^ a and Vissga* 
patam : ^ 


In tes Dtstaior or OAsnit. 

In tes Distbiot or VitiOirAXiK. 

Zemindarieio 

dlMcieaf Zemindariein 

Falnm. 

Vijayanagaram. 

Hommae 

Bobbili. 

Biridi. 

Kallikols. 

Hitt Zemndarm* 

Pratapagiri. 

Mobarie 

Jayaparam. 

Vijayanagaram. 

Kurabhanie 

Hathagada, 

Sangamvalaia* 

Brahmanoraohi. 

Cbemndam. 

Ohikati. 

Paohipentao 

Mandaaa* 

Andhram. 

Saraogi. 

SarrapaUi-bhimavaram. 

Jarada. 

Saloro. 

Jalantra. 

Madagala. 

Bodaraaangi. 

Belgam. 

Dhorakota. 

Meraogi'e 

3odagada. 

Shemgada. 

Under Amnni 

Thrla. 

ParkUnridi. 

Palakonda. 

Amoni Botatoo. 

Chimsars. 

Snrada. 

Asfau 

Golakonda. 

Poraary (I^. Eomari f). 
Soria. 




MISCBiAANBOnS. 


[am xxit., 1839. 


3 . The edthiniitrAtiira of iteril aod ^ihinel jastioe (inolsdiog 

juaialitertioii .ot dfO Mparintendence of the Police), end tho wl- 
mA orimiiial }iiitloo in leotloa and flaperintondeoce of the reTfbMdf of 
^OM distriotf. doBoriptloD, within the tracts of country 

specified in the foregoing section which are now included iu the Dis- 
trict of Oanjanoi shall be vested in the Oollector of Qanjaoi, and within 
those which are new included in the District of YiaagapataiUg iu 
the Oollector of Vizagapatam, and shall be exercised by them res- 
pectively as Agents to the Governor of Fort St. George. ^ 

4. It shall be competent to the Governor in Council of Fort St, 
Pcww to presoribe roles George, by an Order in Gonnoil, to prescribe 

for Ctotamment Agents. gtioh rules as he may deem proper for the guid- 
ance of such Agents, and of all the officers subordinate to their control 
and authority, and to determine to what extent the decision of th^ 
Agents in civil suits shall be final, and in what snita an appeal shall 
lie to the Sadr Adalat, and to define the anthority to be exercised by 
the Agents in criminal trials, and what cases he shall submit for the 
decision of the Fanjdari Adalat. 


5. Upon tiie receipt of any criminal trials referred by either of 

JadgmMk in oriminal ™1«® “*7 *» 

trials raferrsd hf Agents hereafter prescribed by the Governor in Conn- 
to Panjdsii Adalat. Fanjdari Adalat shall proceed to pase 

a final judgment, or such other order as zqay, after matnre oon- 
■{deration, seem to the Court reqaisite and proper, in the same man- 
ner as if the trial bad been sent up in ordinary course from a Jodge 
on circuit. 

6* Upon the receipt of any appeal from a decree of either of the 
Appeals to Sadr Adid^ Agents, under the rales to be prescribed as 
from dacraes of Agants. aforesaid, the Court of Sadr Adalat ehnll pro- 
ceed to (ry and determine it iu the same manner as appeals from the 
Pvovv^l Courts. 

7* Each of auoh Agents as aforesaid shall have power of making 
commitments by warrant under hia hand, which 
Oomwitssen s y gen s. . possessed by the Governor of Fort St. 

George in Gonnoil by virtue of Regulation II of 1819 of the Madras 
Code I provided that the third, fifth, sixth, and eeventh sections of 
thiit Relation shall remain in force and be applicable to commit- 
^ ^ ments under this Act. Provided alao. that iu 

AaSLmikmwf aneh eommitmeat, he .hall tnonnit immediatalj « n* 
pwt to ^ OoTeroor in Oonwnl of Fort St. Georgo for h^. ordert: 



liiffiatritAHBoga 

8* It be ooBpirteefc to tbe Governor in Coondl of Fort 8t« 
Pome to altar «««f «f George, bj an Order in CoaneUtomake, frona 
mrt*. time to time, anoh eltorationa in the Umitoibi 

the treots within theaforeaaid distriots placed nnder the jnriidiotibat 
sf the aaid Agents reapeotirely, aa he may deem expedient* 


ACT No. VIII. OF 1840. 

il« Aet eotueming the eigning of auarda by the JUaiaben 
Panehayate. 

It is. hereby enacted that in case where the minority of the mem* 
ben of a Panohayat, held under the provisions of the Madms Code 
(See Beg. V of 1816, sec. 7), may decline to sign the award of the Pan- 
ohayet, the signature or mark of the majority shall be sufficient to give 
legal validity to the award provided always tha. in such oases it shall 
be incumbent on snoh majority to admit the minority to record and 
attest by their mark or signature their reasons for declining to sign or 
mark the award passed by tbe majority. 


ACT No. X. OF 1840. 

Passed on thb 20th April 1840. 

Ank Ad for abolition of certain Pilgrim^taxes and for the Superin* 
tendence of the Temple of Jagannath, 

1. IBepealedbyAdVIIIofim.] 

2e And it is hereby enacted that the saperintendenoe of the 
temple oiJagannathy 'and its interior economy, the condnot and manage* 
ment of ita i^aire, and the control over the Prieete^ officers^ and serTanta 
attached to the temple, shall oontinae vested in the Baja of Khnrda for 
the time being ; provided always that the said Baja and all persona 
oonaected with the said temple shall* on all ocoasionsi be gnided by the 
rjBoorded riles and institations of the temple, or by ancient and estobli* 
shad nsagei ao far aa the same may be consistent with tbe provfaiaiii|l 
ofthisiiot. 

8* And it is hereby enacted that the said Raja of Khnrda ahidl 
Dot reoeivsi or allow to be received by any person connected with tho 
Mid temple, and payment, other than each volantary donations aa may 
be freely offered, from any person resorting to the said temple for the 
perfennanee of religions oeremonies. 

4. IBepealedbyActrillofmS.] 







ACT No. V. OF 1843. 

Famid <» TBft 7 th Amt 1848. 

A* amndtii4. ^ Act ITI tf 

A» Ad for iedaring and amendim th$ Lav regmrd^ ef Bhutfy 
vithia the terrUoriee ^ fhe Sari India company. 

1. No pablie offioer tbol], io ezeontion of ooy deerae or eldor of 

Court, or for tho enforoomeot of ony deim^ 

Ho p«mto rontrtrrorenno, sell or mom to be told, Ay 

person, or tiie 'right to the oompnlsory bbor 
or serriees of any person, on the ground dtpt 
snob person is in • state of slavery. 


a dare (s oriUteriSan. of 
adoecoa oraroTOBn 


ProMsUo. 


ACT No. XXI. OF 1860. 

PissiD OH TBi lira Aran. 1850. 

Aa Arijer eoteniing the priadpte leriion 9, BegvJaiion TIL, 1989, As 
Bsayel Code throngiki^ As Ihrrtfortw mijeri to Ao Qooonmmt of the 
Sari India Ooa^pany. 

Whiuas it is enacted by section 9, Begnlation Yll., 1882, * of 
the Bengal Code, that, whenever in any oivil 
salt the parties to sooh suit may be of difiersat 
pdrsnaaions, when one party shall be of the Hindu and the other of the 
Unhammadan persuasion, or where one or more of the parties to the 
t nft aliall not be either of the Muhammadan )r‘^indn persuasions, the 
laws of those religions shall not be permitMl to operate to deprive 
fiMiti p^y or parties of any property to whiob, but for the operation 
of aura hws, t^y would have bwn entitled : ” and whereas it will be 
hane Pmal to extend the prinoiple of that enaotment throughout the 
territories snbjeot to the government of the East India Company; It 
U enaeted as follows : 

1. So mnob of any law or nsage now in foree within the terri* 
baw er saaia wbioh ia« tories snbjeot to the govwnment of the Ba^t 
yiota IscMtqis. .0^ or India Company as infliets on any person lor* 
Um omS feiture of rights or property, or may be htid a 
to to booafotood. any way to impair or affeot any right of in* 
lipriiaaoe, by reason 61 his or her renouneing, or having been exoluded 
fiAn tbe.oommunion of any religion, or being deprived of oaAe,t shotll 
eaae io be enforced as law in the Courts of the Bast India Company, 
and in tiie Courts established by Boyal Charter within the said tenri* 

tiitries.t 

e BtpoaM hj Act VI of 1«7. f » Bomti> Vt-Td. } • Hootoo 1. A. m. 
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ACT No. XXXVII. OF 1850. 

Pahio OH TBI In Kovimbib 18 sa 
KnkafwngvMin^lnqwritti^ htiutoimr PM BrnmuM 

Whubab it ii Bxpedient to amoDd tbe law for r^^oIatittgiaqoMiM 
into the beharioar of pnblie iemnta not »- 
moreaUe witbont the sanction of OoTernnanl* 
and to make the same nniform thronghont the territories nnder tbe Go* 
Temment of the Bast India Oompany ; It is onaoted as foiiowi s 
1 . IRtpealtd bjf Act XIV cf 1870,} 

g. Whenever tbe Government shall be of opinion that there are 

ArtidM of 4 du«R. to b. »•««« • formal and pablie 

dnwa oat for poUie ia« enquiry into the trnth of any imputation of 
eaiiy into oonduot of oer. misbebavionr by any person in the servioe of 
toio pobiio Mrrooto. India Company not removeable from 

his office without tbe sanotion of the same Government, it shall oanse 
the snbstanoe of tbe imputations to be drawn into distinot artioleo of 
charge, and shall order a formal and pnblio inquiry to bo made into 
tbe trnth thereof. 

8. The inquiry may be committed either to the Court, Board or 
Aotboiitieo to whoa in* other authority to wbioh.the person aoonsed is 
euiiy mar be ooaaittod. anbordinate, or to any other person or persMis, 
to be spemally appointed by tbe Government, Commissioners for the 
purpose : notioe of which oommission shall be 
given to the person aoonsed ten days at least 
before the beginning of the inqniry. 

4* When tbe Government shall think fit to eondoet the proseea- 
ConOnok of Ooveinawnt tion, it shsdl nominate some person to oonduot 
the same on ito behalf. 

8. When the oharga shall be brought by an aoonser, the Govern* 
Chetge bp iurrti tTr T to be Bent shall require tbe aoonsation to be redn- 
viiMm end TCriOed. Fen. oed to Writing, and vertified by the oath or 
eUy orfeiedaeoaietimi. solemn affirmation of the aeonser and joveig 

person who shall wilfully and malicionsly mske any faloo a ee uie i is| i 
Under this Aet, upon such oath or affirmation, shall be liable to tibo 
penalties of perjury : but this enaotment shall not be oonstmod te p^ 
betitatioa of iaqairy hy Tent tbe Government from instituting any ail* 
'****■■•■*• qniry whieh it shall think fit, witbont aiuh 

UMBiation on oath or solemn affirmation as aforesaid. 

•eenrftr 6. Where the imputation shall have boiim' 

'^brOoTamaMnt*topm* nmde by an aoonser, and the Gov#fiiuibi 
shall think fit to leave to bhn the eondnbt^ 


Kokioe to oooiifad. 


tit. 







Oi fHVMoatioq, ^ oommiH^a 

diiffl roqi^ bim >> foroiib reaioii«bl 9 Mcari^ that hv will attend n^ 
inrai^latiw ehari^tfaorooghlyaad effeotaally, and also will be forl^ 
ooit^ Annaaww ^y eouter^harge ov notion which may boattan- 
irti^. brol^;bt n^inat him for ihnlioions proaeo^tioo or jkn^hij or 
•idjia^tian of perjnryi as the case may be. 

7. At any snbaeqnent stage of the prooeedings, the Government 
itaNW of OoTonmwt “Vi *bink fit, abandon the proseontion, 
toefcoeSoe pissepotioii m 4 and in snob case may, if it think fit, on the aps 
tomlM aooiMer to oonti- pHoatiou of the aoonaer, allow him to oontinna 
the proseontion, if he is desirons of so doing, 
on bis famishing snob seonrity as is hereinbefore mentioned. 

8., The Commissioners shall have the same power of pnnishjig 

foffSisol9M»wissiosm. obstrnotions to their proceed- 

ings, as is given to Civil and Criminal ConrtS, 
and riiall have the same powers for the summons of witnesseses, and 
Thitr iiriiinriilnii Compelling the prodnotion of doonments, 

and for the disoharge of their dnty under the 
commission, aud shall be entitled to the same protection as the ailla 
thalmnoMi Jodges, except that all prccess to 

oanse the attendance of witnesses, or ottier 
ottnpnlsoiy prooess, shall be served throngh end ezeonted by the ailla 
ftnrmt of Oonrt Mting or city Jndge in whose iorisdiotion the wit- 
wMr-oomitisshM. 5^,3 other person resides, on whom the pro- 

oeha is to be served, and if he resides within Calcntta, Madras or Bom- 
biy, then throngh the Supreme Court of Jodi' aihre there. When the 
commission has been issned to a Court, or other person or persons 
havfag power to issne snoh process in the exeroise of their ordinary 
mMbOrity, th^ may also use all snob power for the pnrposes of the 
commission. 


8. All persons disobeying any lawful process issaed as aforesaid 
INiealty fdrdisobadiMiM for the purposes of the commission shall be 
te inom. liable to the same penalties, as if the same had 

isifiM originally from the Court or other authority throngh whom it 
iiineontcd. . 

* - 10. A copy of the articles of charge, and list of ttie doenmenia 
of oWae and U«t and witnesses by which each charge is to be 
to iwmndsM to aoeawd. gQitaioed shall be delivered to the person aera- 
a^ at least throe days before the beginning of the inquiry, exelnsivc 
of the day of delivery, and the first day of the inanity ^ 

tit At the beginning of the inquiry, the preaeontori&ll eshfibit 
bailing the articles of charge to the Oomraiariojl^ 
which shall be openly read, and the personae- 



il850.1 


mSCSILLANBOITS. 


iImII thetMpOD be xequired to pleed ‘gnilty* or * Mil' 
ewdi 4ii tiunoi wUoh pleee ehall be forthwith recorded with the 
^ ohatiie. If the person aooosed refoses, or withont reaeohabV 
ihMppMnnoa of ^ neglects to appear to answer the dkarge 
0 ^ « admiMoa of personally or by his connssl or agent, he ildw 
be taken to admit the troth of the artiolei''^ 
charge. 

18. The prosecator shall then be entitled to address the Omubm- 
Frowontor’s xlgbt of ad. sioners in explanation of the articles of ohaig#, 
ond of the evidence by which they are tO. he 
proved : his address shall not be recorded. 

18. The oral and dooomentary evidence for the prosecntion shaB 

BfldMoo for proMoutioa ^ exhibited. The witnesses shall be en- 
aad esaadaation of wit. mined by or on behalf of the prosecutor, and 
******* may be cross-examined by or on behalf of the 

person aoonsed. The prosecator shall be entitled to re-examine the wil> 
BawnaiiaaUon by p*** neesesonany points on which they have been 
*>oatot. cross-examined bnt not on any new matter, 

withont leave of the Commissioners who also may pat such qnit 'tioha 
as they think fit. ^ 

14- If it shall appear necessary before the close of the case for 
Power to admit or oaU the prosecntion, the Commissioners may, in 
for new evidenoe for pro- their discretion, allow the prosecator to exhibit 
****^*’‘’ evidence not inclnded in the list given totha 

person aoonsed, or may themselves call for new evidenoe, and in ssoh 
case the person aoonsed shall be entitled to have, if he demands it, an 
adjonrnmeat of the proceedings for three clear days, before the exhifai* 
aeoued’s right to ad- tion of snob new evidence exclusive of the My 
ioaramaat, of adjonrnment and of the day to whieh the 

proceedings are adjonrned. 

15. When the case fur i>ae proseodtion is 
closed, the person aoonsed shall Im required tio 
malm hi: defence, orally or in writing as he shall prefer. If made o^tUy^ 
To be raootdad only ^ recorded ; if made in wriliag, it 

wbon written. ' shall be recorded, after being openly read, and ^ 

in that ease, a copy shall be given at the same time to the proseeatom 

15. Tbe evidenoe for the defence shall then be exhibited and ibd 
. ^ witnesses examined, who ehall be liabte Us 

of oross-examinatioB, and re- ex a mi n ati ( M and 
examination by the Commisaionera adsoe dfa i f 
to Om like rnlaa as tbe witnesses for tbe proseontioo. 

17. [fibpeidad by Aet Xttof 1878.] 


DiBfenoe of aeonaed. 


Xfidonoe 



]CiK»eLXiAiro^& 




i ' JM* ^Elw 0«iMlri«iown or «MM |wfi 09 app^ated fef <iiMn4iai& 
talw Boteaia gariiati ^ all the oi^ er id a p iN , 
whiehalmH be wad allowed 4o«adi»^lLj^ 
wl^ tito aama was gifeataad if we ee ee aiy explain^ to him ib ttelw* 
gaaga ia wbiob it waa gieea, and ahall be raoorded with the proceed- 
bpc** 


19. If the penon aoeoeed mekea only an oral defenoe, and exl|i- 
when -TimH* bits no evidenoe, the inqniiy ahall end with hia 
iddtMnoe. defence j if be records a written defence, br 

Mbibita evidence, the prcseentor ahall be entitled to a general oral 
_pi. ^ reply on the whole ease, and nay also exUbit 

ladto MplxeDd give evi- evidence to contradict any evidence exhibited 
^*A«wMed not to for the defence, in which case the person ae> 

•tjoctBmMk. ensed shall not be entitled to any adjonrnnmit 

of the proceedings, althongh snch new evidence were not inolnded in 
the list fnrnishad to him. 


90. Whmi the Commissioners ahall be of opinion that the articles 
r,-xi tiiiiiiiiitri r - • ohargei orany of them, are not drawn with 


OMot of ohwrgo ood to 
Joonio 


anfficient clearness and precision, the Commis- 
aionera may, in their discretion, reqnire the 
mme to be amended, and may therepon, on the applioatioo of the person 
Boosons for lofosiax od* acoosed, adjonrn the inquiry lor a reasonable 
joaiMMottoboNoordod. time. The Oommissioners may also, if they 
think fit^ ad jonm the inquiry from time to timqi, on the apfdimtion of 
either the proseontor or the person aeonsed, di‘^he ground of the nick* 
naan or nnavoidable abaenoe of any witness or bther reasonable oanae. 
When sobh applioation ia made and refnsed, the OommtesioBm ahall 
reond the appUoation, and their reasons for refnaing to comply tntb it. 


91. After the dose of the inquiry, the Commissioners ahall forth* 

Bepeit el " t— with report to Government their proceedings 

pneMdtaas. under the eommiaaion, and shall send with the 

foeord tbereef their opinion upon each of the articles of charge sepa* 
lutaly, with aneh o b easv a tions as they think fit on the whole caae. 


9t. The Qovemment, on eonsideration of the report of ^ Gom- 

Vewwto odl for for- »»y ®fder them to take fn^ evi* 

tier esMnw or espfo. denee^ or pve farther exfdaaatioa of theiropi* 

' niens. It may also order additional artieles ei 

eharge to be baased ia which ease the inquiry into the kntb of noeb 
’tneahv loto odattoDol additioaat artideo shall be made in ^ oaase 
lefohaiio. , manner aa is herein direetedvnthroqpeet to the 

When spedal Oemnsiasioners have been apppohitad, 
the Government nmy dso^ if it tbinknd^ refer the report d tto. Gem* 
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uismuLAmom. 


to. lh 0 Oourt othor aathoritj to which tho pcmdc 
tcfflMbe of report of wbordinote, for their opioion oa the CiiO| 
tfetMOomMownm. and will fioallj pass each orders therew' ^ 
ItealorOM. appear jaat and oonaiatMit with ita powt^ 

io aaoh oaaea. 

23* The word ‘Government’ aa used in this Act means the Qover- 
Gi^onmoot deOoad. nor-General in Council, the Governor or Deputy 
Governor of the Presidency of Fort William in 
Bengal, the Governor in Council of the Preaidenoiea of Fort St, George 
and Bombay respectively, and the Lieutenant-Governor of the Norths 
Western Provinoea of Bengal, whose sanction is necessary for the re^ 
moval of the person accused* 

24* Nothing in this Act shall be construed to repeal any Act or 
gsviiig ofeiiaotmentiuto Begnlation in force for the saspension or dis- 
dismiml of oertainoffioers. ^{33^1 principal anJ other Sadr Amina or of 
Deputy Magistrates or Deputy Collectors, but a Commission may be 
OommiBBioa ander Act isaned for the trial of any charge against any 
for their trail. officers, under this Act, in any case 

in which the Government shall think it expedient, 

2S« Nothing in this Act shall be construed to affect the authority 

Saving of power of re- Government, for suspending or removing 
withoat inquiry, any poblic Servant for any cause without an 
enquiry under this Act. 


moral 
nndor Act, 


ACT No. II. OF 1853. 

Pasbid Off THE 4 t0 Fbbbuasy 1858. 

An Act io remove donhte as to the liahUity of all subjects of Her Majesty io the 
same jurisdictions as Natives in respect of Publio and Police duties and 
Public charges incident to the holders of land or their local Agents or 
Managers. 

Whibias by virtue of Act No. IV of 1887, it is lawful for aoy sob- 
•Preaml * Majesty to acquire and hold in per- 

* petuity, or for any term of years, properiy in 

lead, or in aoy emolnmeuts issuing out of land, in any part of this 
Territories under the Goveromeot of the East India Company : and 
whereas doubts have arisen whether all subjects of her Majesty aoquir- 
iug or hokliog property in laud, or in aoy emoluments issning out 
of limd, or ootiug as local agents or managers of such property, of 
s&lqeot Io the same jurisdtotions as Natives for enforcing the die* 
of. public and police duties iocident to the holding of such prof* 
P^) or for the enforoemant of public charges and assessments npm 
or io mpeoi thereof ; and whereas it is just and reasonable 
11 5 



]iinwM irIi» au^ ih»k 4t to tfat-Mli 

i^to ornMoagtoi fchmdf, idioaid b» Matto to the peblio bortiK«e 
end dattei ieddent thereto, end ia eaee oi aegleot or r^eel 
dMOfatbeMme, ehoeM be eobjeet to the eune jariadiotioaeafNidllee; 
it is therefore deolsred sod enaoted aa folbwe : — 

' / 1« Ko person whatoTer, being the owner, holder or fiMrmer trf any 
Ite ON to NMOa of property in land, or in any emolnmentaiaening 
itow birth, to., te ox- oat of land in ai^ part of the said Territranie, 
to ‘* 0 ° whether in perpetnity or for a term, or b^g 
pabUodoto. a local agent or manager of any an^ pro* 

party, ie, by reaaon of his place of birth, or by reason of hia deaoent, 
exempt from any public charge or aeBeesment, or from any 4nty oon* 
Booted with the Polios, or with the Salt or Opinm rerenne, or from 
any duty whateoerer of a poblic nature, to which he would otherwise 
be subject, as tbs owner or holder of snob property, or as a local agent 
or manager thereof. 

g. For the non-payment of any snob public charge or asaessment, 
or for the breach of any such duty as aforesaid, 
obt?l^[“tor Htofe* to or for any neglect or misconduct in the 4ia- 
nme Uw and iariadiotion charge thereof, every person, whatever may 
M a natira of the place. piece of birth, or his descent, 

shall be subject to the same laws, regulations, and procedure, and. to 
the same jurisdictions as if he were a Native of the said Territories. 

ACT No. X. OF :S§SB. 

Passid okthx 2nd Maboh 1855. 

An Act to amend the law relating to the atiendanee and edaminaiien 0 / 
wtoMifee tn the Otvtl Oonrte of the Baet India Oompang in the Preii- 
deneiee of Fort Bt. George and Bombay, and to amend the provieione 
tif See. 40, Act XIX of 1858. 

• a • • • 

10. Any person, virhether a party to the suit or not, to whom 
(tommees to attend and give evidence, or prodnoe a document shall be 
psreohally delivered and who shall without lawful exouae, neglect or 
r^Bse to obey snob summons, or who shall be proved to have ab* 
towded, or kept out of the way to avoid being served with such ensi' 
IBonat and any person who, being in Court, and upon being regidrad 
Jhe Court to give evidence or prodnoe a doonment in his poasMrfoB, 
^bidU .without lawful excuse, 'refuse to give evidence or sign htode- 
peidtioti, or to prodnoe a doonment in hts p oss es si on, shall, in edffiifen 
to totp. proceeding to which he would otherwise the subject, be lisiUe 
to tot pnr^ at whose request the summons shall have h^n issued, or 
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•k whoM imtuw^ K* slitH ba nqniMd t® tfin «ii4«Me or pro^No 
for oil daukgM vhioh ba m%j rattaia ia ooaieqaiMO 
ofsBob oaglaot or refoul, or of mob abMooding or keeping oak 
the WI 7 M nfoNMid, to be reooTored in n civil MtioB. 


ACT No. XXXI. OF 1863. 

Pabbid on thb 16 th Dbcimbbr 1868 . 

An Act to give effect to the pvhlieation of certain ordere and ofbrr 
matters in the Gazette of India. 

WUBliS the Qovemor'QenerBl of indie in Connoil ben reBolvad 
to pnbUah an Offi^ Uasette to be called the 
. Gazette of India containing each orders, notifi* 
oa^ooa, and other matters as the 6overnor>Qb-ieral of India in Oonncil 
shall direct to be inserted therein ; It is enacted as follows 

1. When in any fiegalation or Act now in operation, or in any 

I of law, it is direoted 

any order, notification or other matter shall ba 
pnblished in the OflSoial Gasette of any Presi* 
deboy or place, snob order, notification or other 
matter shall be deemed to be duly published in 
accordance with the requirements of the law, if it be pnblished either 
in the Gaaette in which it wonld have appeared bnt for the pusing 
of this Act, or in the Gazette of India under the directions of the 
Governor-General of India in Connoil. 


PoUioaUon in the OaMtU 
tj Jedia to here the efteet 
of pehUeetion in any other 
Chwette in which pnhU* 
eetion is pneeribed by any 
law now in foioe. 


ACT No. I. OF 1865. 

Passed oh thb 5th Jandaet 1865. 

An Act to provide for the alteration of the limitt of DietrieU or . 
Ziliahs tn the Madras Prendeneg. 

W wuMAs it is expedient to provide for the alteration of the limits 
of Districts orZillabs in the Madras Presidency; 
It is enacted as follows 

1. It shall be lawful for the Governor in Council of Fort Saint 

WK-teWi. Q«>im *«"«"!• toti"*. lil^. 

^Uikiiots oc siUahie of eziating Distriota or Zillahs in uy part of 

the J^ovuMSB snl^eet to bis oontrol. 



M, A<3T Jte. VI. OF fSW. 

PitaiD OH THI 19Tfi Aooust 1865. 


An Act to enHhUtlu Ocvemor in Council to diuctand priOmdllf* 
what Ofiieial SeaU Colloetcn^ Magistrates, and other 
Pullic Offiars shall have and use» 

WhsbsAiB it » expedient that provision shonld be made for ena- 
bling the Gbvernor in Oonnoil) from time t<^ 
* time^ to direct and prescribe what Officia} Sf^la 

•hall be need by ColleotorSi Magistrates, and other Fablic Officere. It 
U enacted as follows 

The^ Gbtanior in Oonnoil 1* It shall be lawful for the Governor 

to pimribo what official Jq Oonncilf from time to time, to direct and 
“piSlt prewribe what Official Seals shall be used hj 
Ofioen. OollectorSf Magistrates and other Poblio 

Officers any Begolation or Act to the contrary notwithstanding. 


ACT No. XXXI. OF 1871. 

Fassxdon THI 80th Ootobbb 1871. 

An Act to regulate the weights and measures of Capacity of 
British India* 

it is expedient to provide for the ultimate adoption of 
an uniform system Weights and Measnres 
of capacity throughout British India ; It is 
hereby enacted as follows 

Pbbliuihabt. 

1. This Act may be called ''The Indian 
Weights and Measures of Capacity Act 1871,” 
and extends to the whole of British India. 

II.— Btandabdb. 

s 

8. The primary Standard of Weight shall be called a Sesr, and 
shall be a Weight of metal in the possession of 
Slsadszd ol aig . Government of India, eqnal, when weighed 

In » Teennm, to the weight known in Frenee ae the Eilogrammedee 

"fiMUves. 

; Vtm of Vetehts vaA 3> The Units of Weights and of Heanirei 
llMnns d Ospscitr. of Capacity shall be-for Weights, the esid eaer ’■ 

for tfeunrea of Capacity, a measnre containing one raohaeer o. 
inter vt ibi nazimnn density, weighed in a Teonnm. 


Whkbub 

FnmbI)!*. 


Short title. 
jfOOil sxUnt. 



mamAMxmm 






Hie G<nf«rno^Q«Mnl ia Conecil aMj, Ifom taiM to t&pOt <9 
We%htt an d i>otifi(Mtion io tha tftueU* p/ Jmi'k, 


Oapuitty to 
tMmthoriMd. 


magnitade and deaominatioai of Ao Wojgtiti 
and Measareo of Capaoity, other thMl tlM 
■ eaid nnita, to be aathoriied onder this A.ot: 

Provided lhatievery anoh Weights or Measares of Gapaoity ahalllM 
an Integral mnltiple or integral snb'mnltiple of one of the nnits afera* 
eaid. 

The Governor* General in Coonoil may, in like manner, revoke andi 
notification. 

Unless it be otherwise ordered in any snob notification, the anlnlivU 
sions of all snob Weights and Measares of Oapaoity shall be expressed 
in deoimal parts. 

5 . The! Governor* General in Coanoil may, from time to time, by 
notification in the Gazette of India, define the 
limits of distriots for the pnrpoaes of this Aet. 

The Local Government may, from time to time, by notification in 
the ofiBoial Gazette, define the limits of snb* 

8ab*dirtrieU how dedoad. 

6a The Governor-Getieral ia Connoil may provide, for each dia* 
Primary ttandarda to be ^^icta as he thinks Bt, proper primary standardi 
provided. and sets of the said aathoriaed Weights and 

Measures of Capacity. 

Sach standards shall, for the pnrposes of this Act, be deemed the 
standards for snob districts. 


Diatriot how defined. 


7 . The Local Government may provide, for snob anb-distriots as it 
liooal itandards to be thinks fit, copies of snob of the said anthoris* 
provided. Y(^eightfl and Measnres of Capacity as shall 

be necessary to serve as local standards in anoh sub-districts. 

Bach local standards shall be deemed correct, nntil they are 
proved to be otherwise. 

III.— TTsi or NSW Weights and Measuebs op Oapaoitt. 

8. Whenever the Governor^Qeneral in Connoil considers that pfpo- 
• Ui. Uf B.W Weight, and pe^ standard Weights and Mewnres of (^pn- 
Heaenres of Oapaoity in city have been made available for the vermca* 
Gormnent Offioe. &o. heights and Measares of Oaimoi^ 

be used by any Government Offioe or Municipal Body or B^waj 
Company, the Gt>vernor-General in Connoil may, by notifioition ^ 
fb. Chuette of India, direct that, after a date to be fixed tbarmn, 

«»y of the Weighte and Measures of Oapaoity anthorised as 

ba nsed jin dealings and oontraote by snob Offioe, Body, or Oon* 
P»ay } and may, in like mafiner, from time to time, altar or tfVi^ 
Moh direotioD. 



W - w p o ^ i yii r iooK-^- . 


s«titetioa >/iAM«’»8«iilSoO'Mght, 
ar' vH' Mtetn^ l»d.«a4 tpidiliy 
Hm Offiowrt, BodilNi or (^mpaiiiM, ^nettHw^ 
fdv work to bo4oike or goods to bsi odd ovidb- 

JKthiroiliflf -Wbijlkl or Meosaroof Ospooity shall, in the nhsanoe of • 
i||ddal i^reoiBoni to the oontnuy, be deemed to be had and made ao> 
eMdUag: totbe Weights w Measnres of Ospaoity direoted in aadi nolifi* 
aMhm to be need by snob Officers, Bodies, or Companies. 

IV.— Wabdbhs. 

10« The Governor-General in Oonnoil and the Local Ghtveminenti 

iiMMlatswDtof w^esa "I***! »PPO»‘ Wardens for the 

enstody of the primary and local standards and 
•eta qf anthorised Weights and Measnres of Capacity, hermnhefore 
nssationed. 

V ' The Governor-General in Oonnoil, or the Local Government, re- 
q^tiveiy, may, at any time, snspend or remove snysnoh Warden and 
•ppmnt another. 

11. The Governor-General in Connoil may, from time to time. 



^owsr to taake^alM. 


make rnles consistent with this Act for regn- 
lating the following matters 


(a.)<-The appointment of Wardens ; 


(ft.)— The gnidanoe of Wardens in all matters connected with the 


performance of their dnties ; 

> ' (e.)— The provision, replacement, enstody, and nse of the standards; 

(d.)— The method of verifying local standards and Weights, Weighs 
.Machines, and Measnres of Capacity antb '/rmed nnder this Act, and 
H^dances, and of oertifying snch verification ; provided that such verifi- 
•atipn shall not be required to be made oftener than once in two years; 

(#,)— The errors which may be tolerated in Weights, Weighing 
Machines, and- Measures of Capacity anthorised nnder this Act, and in 
balanhes ; 

(/.)— The shapes, proportions, and dimensions to be given to 
Weights, Weighing Machines, and Measnres of Capacity anthorised 
tthder this Act, and to Balances, and the materials of which they may 
'li'aladis; ' 

Marking Weights and Measnres of Capacity anthorised nada- 
ftil A^ with their several denominations ; 

' l(^]hrThe conditions nnder which Government Offices, Mnniri^l 
!ttftdfiisi,)lnd Railway Companies, shall beanbject to inspection and veiifi- 
npli^ ef the Weights, Weighing Machines, and Measures of Capacity 
l^li&prisitd nnd.er this Act, and of the Balancesnsed by them. 

' k l(|<^Tha fees to be paid for vmnfyiag, corrseting, and earthing 
till'tmffici^Qitt of Weights,Weighing Machines, and MeaanrM Of 
^ly attilwrisad nnder titis Acti and of Balances. ^ 



ittr ivoKi i^.] 


HISQKiLAVffinTS. 


u 


^UioiiiwofndM 


18. BoohntlMiM lM 
OoMtfe 0 / India. , . , j 

ilxd Qowniot*Qen4rtkl in OooaoU maj, by notiftmtioa 

day to be named thereiDi all or any o( tbtk.||^ 
rplea aball oome into foroe in reapeet of any Gbvernment Offioe» M fffVti.j 
pal Body, or Bailway Oompany,-and therenpon, to the extent rptiifhidi 
in inofa notifioatimi, anoh rales or rnle shall have the foroe of law'. 

18. . All Offioera of GoTernment, Mnnioipal Offioers, and Ofioera 

Periodiod VeriHeaMon •“** eervants of Railway Companies, shall oon- 
ot Weights, ICsMnras '«( ply with snoh rales so far as they oonoern tiieBy 
ttope*^ sad Balanosa. puy snoh fees as the said rales shall prcf^ 

oribe. 

14. The Warden may deface, or render incapable of ase, or refnse 
Bofassl to verify or oor- verify, correct, or mark, anything bronghi 

root things nnBt. to him for verification or correction, whioh ap- 

pears to him unfit for verification or oorreotion. 

15. Any of the powers and duties conferred and imposed by this 
of any of Act On a Warden may be eieroised and per* 

Warden’s powera formed b^ any other Officer whom the Local 

Government may, from time to time, appoint. 

16. Whoever knowingly coonterfeits any mark used by a Warden 

Warden’s linger Section 11, shall be paniahed with im* 
Marin. prisonment for a term which may extend to 

three years, and shall also be liable to fine. 

17. The Local Government may, from time to time, prepare 

tables of the equivalents or Weights and Mea* 
aUssof sqnivnisnta gores of Capacity, Other than those an tbcrised 

under this Act, in terms of the Weights and Ifeasnres of Capacity so 
anthoriaed, and the eqnivalents so stated, after notification in the Local 
Official Gssette, shall be deemed the true equivalents. 


ACT No. XVIII. OF 1876. 

Fassio ON THi ISth Octobsb 1875. 

An Act far the improvement o/Late Beports. 

Wnaias it ie expedient to diminish the maltitnde and expense ot 
the Law Reports published in British India, and to improve tlM^ 
quality ; And whereas, with- a view to farthering thejM .objects, tta 
vemot General in Coaneil proposes to anthoriae tbe pablieation of ni-* 
ports of oases ^ded by the High Ooarte of Jadioatnre eetab H sii e l 
the twenty-feniih and twenty-fifth of Viotoriai, Obs]^ 1^ { jliji 
u heteby emoted as follows 



vli mgeMMkAiBwiaa. [i«« ms, 

1. SUt AM imj Im wIM ladia^ Law Baporli Aot^ 187^5/’ 

It axtaoda to tiie wbola ot British India ; And it shall oopu into 
losnaoasanh'^dsjr as tha Ck>Tamor>Oaqaral in Connoil nlotifi^^w. 
MmiI# ha tAa GanMta of India.. 

S. Ant No. II of 1876 (to Jiminui the multitude and improve l3iie 
fuedi^ Low Beporte, and to entend the area o/ their authority) is hatabf 

rapaaled. 

9. No Oonrt shall be bonnd to hear eitad, or shall reoeiva or trait 
as ananthority binding on it, the report of any ease decided hy any 8f 
thasaid High Conrta on or after the said day, other than a report pob* 
liiAad nndar tha anthority of the Governor General in Connoil.. 

4. Nothing herein contained shall ha oonstrnad to give to any 
jiulieial decision any further or other anthority than it wonld have bad 
.it this Act bad not been passed. 


ACT No. VI. OF 1878. 

Passio oh thi ISth Fxbsuabt 1878 . 


An Act to amend the Law relating to Treaeure-Trove. 

Whbbbas it is expedient to amend the law 
relating to treasnre-trove ; It is hereby enacted 
as follows 

Preliminary. 

1. This Act may be oalled " The Indian 
Treasnre Trove Act, 187A 

It extends to tho v^hole of British India ; 
And it shall come into force at once. 

Bk The enactments specified in the sohednle hereto annexed 
shall be repealed to the extent mentioned in 
Bepsalot ensotuianta third oolnmn of the same sehednle. 


pNsmlile. 


Short title. 
Sstont 

Oemmoseemont. 


InterpretetioB-cUnM. 

'*Xnaism" 

“Collector ' means 
••OoUeetor.” 


3. In this Act— 

“ Treasnre” means anything of any valne 
hidden in the soil, or in anything affixed^ 
thereto : 

(1) any revennotofficer in independent chargf 
of a district, and (2) any officer appointed by 
the Loeid Government to perform the fnno* 


ihms of a Oolleotor under thia Aot. 

■ When any person is entitled, under any reservation in an inatrn- 
t ' ment of transfer of any land or thing afilxed 

tiiereto, to treasnre in each land or thing, he 
figw the pnrponei of this Act, be deemed to be the owner 
ImA or thing. 



MISCBLt>AREO^ 




J7 


Pfoetdun on finding Treamn. 

KcitiM by fcdor of 4> Whenever BDj trdusre eiiCiMdiaf to 

M me er* amoant or valae of ten Bnpeei ia foandV tiM 

'.ader afaidl, as soon as praetioable, give to the Oolleotor notios to 
wrfting— 

(a) of the nature and amoant or approximate value of such tnar 
-.mfs ; 

(() of the plaoe in whioh it was found ; 

(e) of the date of the finding \ 

and either deposit the treasnre in the nearest Government Tna* 
snry, or give the Colleotor snch seonrity as the Collector thinks fit, 
to prodboe the treasure at snob time and plaoe as he may from titoe 
to time require. 

NotifioaWon reqniriag 5- On receiving a notice under SmUod 

ciAimaDts to appear. 4y the Collector shalU after making snob en« 

qairy (if any) as he thinks fit, take the following steps (namely) 

(а) he shall pablish a notification in such manner as the Local 

Government from time to time prescribes in this behalf, to 
the effect that, on a certain date \meniioning ti)) certain trea- 
enre {mentioning its nature^ amountj and approximate val^)f 
was fonnd in a certain place {mentioning it) , and reqniring 
all persons claiming the treasure, or any part thereof, to 
' pear personally or by agent before the Colleotor on a day 
and at a plaoe therein mentioned, such day not being earlier 
than four months, or later than six months, after the date of 
the publication of snob notification : 

( б ) when the plaoe in whioh the treasure appears to the Oollectbr 

to have been found was at the date of the finding in the pos- 
session of some person other than the finder, the Collator 
shall also serve on such person a special notice in writing 
to the same effect. 


61. Any person having any right to snob treasure or any part 

fmatutn ot right on hereof. « 
failnre to appear. fonnd or otherwise, and not appearing ^ 

quiriog by the notifioation issued uuder Stotion 6 , shall forfeit snoo- 

7 , On the dsy notified nnder sae^oto'fi, ^ 
the Collector shall oanee the treasure to W' 
prodoeed before him, and shall enquire as to 
and detertnine — 

(.) Il>. p«<m b, .ho,., Ik. pl— i» "»* «“ 

under which, such treasnre was fonnd ; and 

11 0 


Msttmto be eoqaired 
>Bto end deienninM by 
theOoUeetor. 



18 






Ti««io b« tUowwSfor 
•ni^ pmon oUiniog 
tka Iraarara* 


lb) ai, fir ka it poaaibla fibe by wboUj and ibe chro^nnsfim^ 
aadar wbtob, ancb treasure was bidden. 

% ifi upon an enquiry made under Section 7, the Gollecter aa|t 
reMOD to believe that tbe treasure was hidden 
within one hundred years before th^ date ef 
the finding, by a person appearing as required 
by tbe said notification and daimiog saob trea* 
•urei or by aome other person nuder whoin such person claims, the^ 
Oolleotor shall make an order adjourning tbe bearing of the case for 
such period as be deems sufiSoient, to allow of a suit being instituted 
in the Civil Court by the claimant to establish bis right. 

VThen SMssurs msy be 9- K upon such enquiry tbe Collector 
Seolsrsd ownerlsM. sees no reason to believe that the treasure was 

■0 hidden ; or 

if, where a period is fixed under Section 8, no snit is instituted 
as aforesaid within snch period to the knowledge of the Collector ; or 

if such anit is instituted within such period, and the plaintiff’s 
claim ii finally rejected ; 

the Oolleotor may declare tbe treasure to be ownerless. 

Any person aggrieved by a declaration made under this eeotion 
Appwa agsioit sttoh de- “^7 appeal against the same within two 
simtion. montha from the date thereof to the Chief 

Controlling Bevenne authority. ^ 

Subject to such appeal, every auoh declaration shall be final and 
cpsoloaive. 

10. When a declaration haa been made in^ respect of any trea« 

Pfoostaisgf sabisaaent sure under Section 9, such treasure shall, in 

to dedaration. aooordauoe with the provisions hereinafter 

contained, either be delivered to the finder thereof, or be divided bet- 
ween him and the owner of the plaoe in which it has been found in 
manner hereinafter provided. 

11. When a deolaraitioa haa been made in respect of any treasure 

as aforesaid, and no person other than the 
of "“Of* treaBUM hu appeared a. 
treasaie to be giren to qaired by tbe Dotifioation published under 
Section 5 and claimed a share of the treasure 
BS owner of tbe place in which it has been found, the Oolleotor slisU 
Mifcr inch treasure to tbe finder thereof. 

18 . When a deolavation has been made as aforesaid in retract of 

P®"®“ 

M. SdM a^u^&te kba finde> of raeh tnaaar. ha. w app«w.daad 
fc aa t jUBpa taJ. tiMMi. olaimad, and the daim of sooh perwa i. not 
taa. atTUad. by tho indor, tboOoUeetor ihaU |)to> 



,lIIBOBLliAlin8O0S. 

^ 4oamad the traasnre between the finder and the peraM a 0 ebim- 
^^ eeeording te the foliowing rale (namely) :~ 

1 If Ihe finder and the person so olaimiDg hare not entered into 
iMiy ^eement then in force as to the disposal of the treasure, three- 
fonirthi of the treasure shall be|allotted to such finder and the residii4to 
enoh person. If each finder and snoh person have entered into any snoli 
ijffeeinent, the treasure shall be disposed of in aooordanoe therewith : 

Provided that the Colleotor may in any case, if he thinks fit, in- 
stead of dividing any treasnre as directed by this section, 

(a) allot to either party the whole or more than his share of snoh 
treasnre, on snoh party paying to the (Jolieotor for the other party snoh 
snm of money as the Colleotor may fix as the eqnivalent of the share of 
such other party, or of the excess so allotted, as the case may be ; or, 
m (i) sell such treasnre or any portion thereof by public anotion, 
and divide the sale-proceeds between the parties aooording to the rnlo 
hereinbefore prescribed : 

Provided also that, when the Collector has by his declaration under 
section 9, rejected any claim made under this Act by any person other 
than the said finder or person claiming as owner of the place in which 
the treasure was found, each division shall not be made until after 
the expiration of two-months without an appeal having been present- 
ed under Section 9, by the person whose olaim has been so rejected, 
or, when an appeal baa been so presented, after such appeal baa been 
dismissed. 

When the Collector has made a division nnder this section, he 
and shares to bs deli- shall deliver to the parties the portions of 
▼ered to parties. treasure, or the money in lien thereof, to 

which they are respectively entitled nnder snoh division. 

13» When a declaration has been made as aforesaid in respect of 
foomot diipnl...to any treasnre, and two or more persons have 
ownership of plaoa, pro- appeared as aforesaid, and each of them olaim- 
oeedings to stayed. owner of the place where such treasnre 

trasionnd, or the right of any person who basso appeared and claimed 
is disputed by the finder of such treasnre, the Collector shall reiaiii . 
snoh treasure, and shall make an order staying his proceeding with a 
▼iew to the matter being enquired into and determined by a Civil Court. 

14. Any person who has so appeared and claimed may, wiAia 
SstUsment of snob dis« one month from the date of snoh order, institute 
a suit in the Civil Court to obtaio a decree 
declaring his right ; and in every such suit the finder of the treasnre 
ud all persons disputing such claim before the Collector sfasU be mad# 
defendants* 



16 > . 14 i» W# if jBttjj»M, {iWstiff's dte ia 

AnAVMtum tlw CoH»^r ^ 

•noj^ t0 top proTinou «f Motion 12i druM 
himiindtbe dnder. 

. ; ' If no anoh aait ii inotitotod u aforeanid, or if the etaiim til tbo 
flainliffain allanoh aaita aw^finalljr rojeotad^ tha Colleotor ahall d» 
:lim^ tzMaorato thefindor. 


18 . Ihe Cdleotor nay, at any time after making a dadaration 
Foww to MOTiio the nndar aeotion 9 , and before delivering or didd? 
ttfa^te OB hehdf ol Qo- ing the treasare aa hereinbefore provided, de- 
vemeht. writing under bin band bin intention 

tp Mqwira on behalf of the Goverament the treaanre, or any apeoided 
portion thereof, by payment to the persona entitled thereto of a anm 
equal to the valne of the materiala of anoh treaanre or portion together 
w jth one-fifth of anoh valne, and may plaoe anoh anm in deposit idliia 
tieaanry to the oredit of anoh persons ; and therenpon snoh treasnre 
or portion shall be deemed to be the property of Government, and the 
money so deposUed shall be dealt with, as faraa may be, as if it were 
aneb treasnre or portion. 

17 . No decision passed or aotdone by the Colleotor under this Aot 
. „ „ . shall be called in qnettion by any Civil Conrt, 
floah and no anit to lie atidnosmUrotber proceeding ahall he against 
^atnit Hm for acta done him for any thing done in good faith in ezer* 




oise of the powers hereby conferredo 


19, A Collector making any enquiry und' r ^is Act may exercise 
OoWeetor to exeroiae any power conferred by the Code of Civil Pro- 
powm of CWil Court. oedure on a Civil Court ftfr the trial of snitSe 


I9; The Local Government may, from time to time, make rules 
consistent with this Aot, to regulate proceed- 
Few tB«.k. rule.. hereunder. 

Bnph rnlea aha,ll, on being published in the local Gaaelte, have the 

^oapf law. 

Penalties. 


S 0 > It the finder of any treasare fails to give the notice, <w does 
.BbbbUfw aBaarteUiBg not either make the deposit or give the seosip 
, ta {pTB *<’* rity req'ai.*ad by section 4 , or alters or atteaspta 

tfr t^tar sneb treasnrna so aa to oonoeal its identity, the share of anoh 
the money in lien thereof to which be would otberwm be 
shall veat in Her Hajeaty, 

nnd, ha. akall, on oonvietion before a 31egistrate, be pnaiehed with 
for a term whiob may entend to one year, 01 trith fine, or 

frith both. 



mBOMLLAXmm 





' It owner oC ibe pleee in wbtoh aoj^ tieaiiife it fem^ 
on ownor nbot- within the meaning of the lodiaa PfMl 

^ tienee under Motion Code, an j ofEenoe ander section 80, the itee 

of snoh treasnre, or the monej in lieQ Iheveef 
to which he would otherwise be entitled, shall vest in Her Unjesty, 

and he shall, on oonviotion before a Magistrate, be punished with 
imprisonment which may extend to six months, or with fine, or with 
beth. 


SCHEDULE. 

[Repealed by Act XII of 1891,] 

Section 2 of this Act alio [Repealed by Act XII of 1891.] 

R/aUe Poised under Sec* 12 of the ** Indian Treature Trove AcL'* 

Beotion !• 1st . — When the finder of any tre^nre has deposited it in 
the nearest Government Treasury, the Collector may remove it to any otlm 
Government Treasury. 

2ndly * — When the finder of any treasure has not deposited it in any 
Government Treasury, or 

refuses or neglects to give the security required, the Oolleoior may 
take possession of such treasure and remove it to the nearest, or any 
Government Treasury. 

ii. Section 6. — The Collector’s Notification requiring claimants to 
appear shall be published by him in the English language in the Fort 
EOint George Gazette through the Chief Secretary to Government. 

Copy of such published Notification shall be inserted by the Colleofor 
in four consecutive issues of the District Gazette in the Yemaoular and in 
English. Copies of the original Notification shall also be forwarded by him 
to the Secrotary to the Government of India, Home Department, the Sec* 
retary to the Government of Bengal, and the Chief Secretary to the Ghivem* 
ment of Bombay, for insertion in the Gazette of India, the Calcutta Gaaette 
and the Bombay Gazette respectively. 

The date on which the Notification is first published in the Fort 8t. 
George Gazette, shall be taken to be the date of publication for the pur- 
poses of sec. 5. 

iii SMtion 9.— *Tbe Chief Controlling Bevenue authority is the Gover- 
nor in Council. 

iv. Seotion 12. — Whenever the Collector desires to sell any treasons 
or any portion thereof, by public auction, he shall take the orders ol 
Ghivemor in Council as to the time and place of such sale or satsSp^aad sals 
tile lots in which the treasure shall be put up to sale ; and shall he gaid^ 
the orders received by him from the Governor in Counoit in the presiiissn. 

The puiohase-money shall be paid immediately on the bt being kaosl;- 
ed down to any purchaser, and if not so paid, the lot shall be inuaediiAely 
put up and re-sold. 
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An AA U itmAiiate and amend ike .tm rAaHag to ike Zety of 


See OnetomtAnHee^ 

■ * *. • • ' 

Cbapiib IV. 

PbOHIBITIOKS AHD BB8TBICT1ON0 or ImPOBTATION ABD EzPOBTAnOB. 


18. No goods specified in the following 
^ ^ oIbum sball be brooght, whether by lend or 

•eSj into British India 

(a) finy book printed in infringement of any law in force in British 
India on the snbjeet of copyright, when the proprietor of 
SQoh copyright, or his agent, has given to the Chief Cnstoma 
Anthority a notice in writing that anoh copyright snbsists, 
and a statement of the date on which it will expire : 

(h) oonnterfeit coin : or coin which pnrports to be the Qaeen’s 
coin ot India, or to be coin made under the Native Coinage 
Aot, 1876, but which is not of the established standard in 
weight or fineness : 

(«) any absence book, pamphlet, paper, drawing, painting, repre- 
sentation figure or article : 

(d) articles bearing any names, brands or marks being, or purport* 
ing to be, the names, brands or marks of mannt'aotnrers re- 
sident in the United Kingdom or B.itish India, and not 
made by such mannfaotnres. 

19. The Governor* General in Conneil may from time to time, by 
Power to ' proUbU or notification in the Gneette of India, prohibit or 
toitviot importetioii or ex* restrict the bringing or taking by sea or by 
por^oB ot gooda goods of any specified description into or 

Ml of British India or any specified part of British India. 

note. 

The bringing or taking by sea or by land into or out of British India 
of arms, ammunition or military stores as defined in the Indian Arms Act, 
1^§B, except in accordance with the provisions of that Aot and the rules and 
orisrs issned thereunder, is prohibitM — Government of India Notification, 
di^ 16th August, 1879, No. 8,251, and Fort 8t. George Gasette, p. 594, 
As^filBd Septmnber 1879. 






ACT No. HI. OF 1879. 

Fabssb ok tbi 8th Maboh 1879. 

in Act to authorUc the datrucHon of Ueeleoe Beoordi. 

Whbbkas it is expedient to provide for the destraotion or oUier 
disposal of useless reoordS| books and papers 
in Oonrts and Revenue offices ; It is herebj 
enacted as follows.-— 

1« This Act may be called *‘The Destrno* 
tion of Records Act, 1879 : ' it extends to the 
whole of British India ; and it shall come into 
force at once. 


Frsamble. 

Short title. 
Lonal extent. 
Gommenoement. 


2. The High Court may^ from time to time, make rules respecting 
Power lo High Court to the dispoBal, by deaf Taotion or otherwiM, of 


make rules for disposal of 
records, Ao. 


such records, books and papers belonging to or 
being in the custody of such High Court, or 
the Courts of civil and criminal jurisdiction subordinate thereto, as the 
High Court may consider useless or unworthy of being permanently 
preserved. 

So far as regards his own Court, the Court of Small Causes in 
Rangoon and the Courts of the Magistrates within the local limits of 
his ordinary civil jurisdiction, the Reoorder of Rangoon shall, for the 
purposes of this section, be deemed to be High Court. 

8» JBsoh of the High Courts of J udioature 
Similar ^wer to Pre«. William, Madras and Bombay may, 

respect to documents in from time to time, make rules respecting the 
luioir.no 7 Con^ «nd djapoBal, by destraotioo or otbervise, of aoob 
Office. records, books and papers belonging to or 

being in the custody of 


(a) the local Court for the relief of Insolvent Debtors held under 
the provisions of the eleventh and twelfth of Yictoria, chapter 
tweuty-ooe. 


(&) the local Administrator-General, 

aa the High Court may consider useless or nnwortby of being per* 
manently preserved. 

4. The Chief Controlling Revenue Authority may, item time JUt 

fimOw Power to OhM ‘*“®. ^ 

Gmi^iing Bavsniie An- destruotioD or otherwise, of such reocrdi, oeeloB 

aud pa^ baloagiog to or in tha eoatodf of 
tin Berenoe Conrta and offioe. aa it may oonaidor oieloH or nnwortby 
of being permaaontiy piewrred. 



iiiBcaiiyc4si6Q& 




B«rdr8iilt«> 


5*^ UdM HiAi andir jftiii A# ^haU*, allif Mog oengriiMd iijr 

lo km tin Loi^ wimnmeat and MnotiMMd by tha 
taMoCtw* Oo*a(aor>€(aBanii itt C^onoeil, be pnbliAed i' 

tiM lookl a ffifti al Gua(t^ aadfeball (bareapoa have the force of laaC 
8, AU ndba and ordera heretofore made by a Looal Oorernmenty 
TilM#laa ol tatwi u to a High Odbrt or a Chief Oontrolling ilerenaa 
4 m^wM8m «f doenaMeto. Aatfaor% for the deetrnction or other dtepoail 

■ ot aadwa records, books and papers belonging to or in the cnstody of 
may Ooart or Berenne oflSoe shall be deemed to have had the force of 
lair from the date oa wbioh they were made, and all snch rules now in 
force shall continue to have the force of law. 
nntil they are rescinded by roles made under 
this Aet ; and no snit or other proceeding shall be instilnted, maintain- 
ed: or oontinned against any parson for the disposal, by destrnotiou or 
otherwise, of any records, books or papers in accordance with any snob 
rakoi or with any. order made by a Local Government, High Coart or 
Chief GontfolUag Bevenne Authority. 

7« In tfaia A et^* Chief Controlling Bevenne Anthority” means, .tw 

1 tw ^ Presidency of Port St. George and'the ter» 

Bp OB BM. ritories respectively under the adminiatrstiaci 
oPlbe Bioatenant-Govemore of Bengal and the Nc^rth-Weatern Provin- 
Qua- -tha Board of Bevenne : in the Preaidenoy of Bombay, ootBida.< 
pb id aed tha limita of the town of Bombay— « Bevenne Commissionert 
ia Siad— tha Commisaioaar : in Uie^ Panjab— the Financial Commia- 
dawfft \ and ekawbora— the Local Government or saob officer as the 
l8H8tikf3aiVWaaaat may, by notifioation in the offlciid.HaBette,-appoiat 
ia>tliiahi^alfBby aamaor io virtue of his office. 

8t -Hatlang'baiaia) oofttained diall be deemed to’ authorise- tfaa - 
Ssflsa s(- - ttmi iiit t-*- destcnetion ol any dooument which, under tha- 
aaMv pwrMoa ot previsions of; any law for the time being ia 
foroa, is>to;be kept . and maintained. 


law., 


ft [AvsslsdbyAsl^JBri^itfkJSftL] 


fOHBDULB. 

[Bspoolsd iy Aet XH 
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ACT No. (. OF 1880. 

Pahid on THi 9nt Jahoait 1880. 




AuAetto coi^trctrtaim Pcmrt on M i giam Bcektiit, 

WBiiiAt U it espsdiMit (o rimpUfj tha mranar in whinh oarialii 
bodiM of penona mowA t >d for the pnrpoM ol 
**** ‘ naintaiiiiag rofigiona worahip nnj hoM pN* 

port j aoqnirad for aneh pnrpoae, and to provido for itm diaaolntioB ol 
bodieo and tbo adjoatmeat of their aSaira and for the deofadoa of 
oeMaiu qaeetiona relating to aneh bodiea ; It ia hereby eaaeted ei leU 
Iowa 

1. Thia Aet may be oalled The Beligi* 
ons Sooietiea Act, 1880 

It ahaU oome into force at once ; and 
ahall extend to ^e whole of BrituA ladiat 


note title. 


Oomnenotmtot. 


bat aothiog herein contained ahall apply to any Hindnii Mnhaa- 
or Bnddhiata, or to any peraona whom the Oovemor-Senenl ht 
nay, from time to time, by notifioatloa in the GwutU of /ndia, 
o ToMe from the operation of thia Act. 

App.l..timet of «W ?* When any birfy of peraona Mioeietad 
troMineuea notother- for the purpose of maintaining rebgiona 
win pc^ed fw. eeqnired, or hereafter ahall acquire, 

any property, 

and aneh property haa been or bereaftw ahall be veatad in tmateee 
in trnat tw anob body, 

and it beoomea neoeaaary to appoint a new trnatee in the place of 
or ia additkm to any aneh trnatee or any trnatee appointed in the mair. 
aer hereinafter presoribed, 

and no manner of appointing enoh new trnatee ia preaenbed Ity 
any instrument by which aneh property was so vested dr by which fte 
tmstajoe which it is hold have been declared, or aneh new trustee can- 
not for a jy reason be appointed in the manner so presoribed. 

sndi new trnatee may be appointed in aneh manner at mey be 
agreed upon by aneh body, or by a majorfty of not lean than tWD> 
thiidsof the memberaof aneh body, aotnaliy present at the aaoeting at' 
whiah tlw appointment is made. 

. .. . a. Every appointment ol new tmsteaa 

tteTtotonwMtea under seot^ 2 shell be mede to appear If 
■ e m e wj j h w .wider tto memorandnm under the hand ot the 

thejMstiae. ehairmaa for the time being of the meeting at 

wUeh saoh appointment it made. 



MlSOMiLAKSdUS. 


Soob nmorabd^n abail b»,ip £bft form mifortb in the Mbedn!* 
b«i«toniin«»)d, or at mar Iboreio as (^renmsiiaBooo aUow, ahall be 
ented rad attested by two dr mom ah»diUe witnenea in the pre(||b«e^ 
of Midh ueetingi and ahall be deemed to be a doeament wfaioh the 
registration is required by the Indira Begistration Aot, 1877, seetion 17. 


Wbraany new trusteed hare been appointed, whether in the 
y toraeb in new prescribed by any snob inatmmei^ as 

wiUiont oonny aforesaid or in the manner hereinbefore pn^ 
vided, the property snbjeot to the trasi shall- 
fo^with, notwithstanding anything contained in any snoh instrument, 
become vestedi witiioni ray conveyance or other assnranoe, in snob 
now trastees and the nld oontinning trnsteea jointly, or, if there are 
ao.old oontinning trustees, in snob new trostees wholly, npon the samte 
trnsts, and with and anbjeot to the earns powers and provisions, as it 
was vested in the old trustees. 


S. Nothing herein contained shall be deemed to invalidate ray 
SavfBg Ot rnodm eppointmont of new trostees, or any convey 


anoe of ray property, which may hereafter be 
made aa heretofore was by law required. 

6* Any number not leas than three-fifths of the members of ray 

PravisioB for dlMolation •®®*‘ may, at a meeting oon- 

U MoistiM and adjait- vened for the purpose, determine that snob 
aMateftMrabin. ,1,^1 dissolved ; and thereupon it 

shall be dissolved forthwith, or at the time then agpsed upon ; and all 
n e c es s ary steps shall be taken for the disposal and settlement of the 
prt^rty of suoh body, its olaiuu and liabilities, according to the rnles 
of snob body applicable thereto, if any, and, if not, then as snob body 
el snch meeting inay determine : 


of appMatoMot and SoB' 
vayanea. 


Provided that, in the event of any dispute arising among the 
meabers of suoh b^y, the adjustment of its affairs shall be r^errad to 
tbe prinmpal Oonrt of original civil jurisdicUon of the distarict in which 
tbeehief tailding of sueh body is situate ; and tbe Court shall make 
snob order in tbe matter as it deems fit. , 


. 7. If npon the disaolntion of ray snoh body there remains, after 

IfMB a BO the satis&otion of all its debts rad liabilites, 

aip2batta modva pmiftt. uy property whatsoever, the same shall not 
be paid to or distributed among tbe members of swdi body or any of - 
but shall be given to some other body of persons assooiated for 
l|ie pnrpose of maintainiog rel^ons wotsh^ or sonw otlwr religions 
diiptable pnrpose to be determined by the votes of not less than 
flixee-jUths of the members present at a meeting convened in tiiki 
behidf, or in defhnlt there<d by snoh Court as last idoresaid. ' 



4 ^%, 1 ^] 


XISOBLIiANBQITS. 


2T 


8. V^hing in Motkuit 6 »ad 7*thidl b« dinned 
imiag ol owtaiq p(o«l> provision eontninsd in nny instrauMikt' - lof 
stSMof furtiummte. dissdintion of snob body, or fos fbo 

mentor distribntion of snob properiiy. 

9* When any qaestion arises, either in eonneetion with ibojill^ 
' QnesUeas mejlie mb. tem hereinbefore referred to, or othenriaei^ 
■IMel to *911^ Ooort. to vhetter any person is a messber of 
ittiA body as aforesaid, or as to tiie validity of any appointment npdor 
Aot, any person interested in each qneetion may apply by 
ip &e High Oonrt for its opinion on snob question. A oopy of wob 
petition sball be served npon, and the hearing thereof may be attepd- 
mi by, snob other persons interested in the question as the OSBit 
Ainksfit. 


Any opinion given by the Oonrt on an applioation nnder ibis 
seotion shall be deemed to have the foroe of a declaratory deoree. 

The oosts of every application nnder this stetion shall be in the 
disorstion of the Oonrt. 


THE SCHEDULE. 

{SteSeetim 3.) 

Memorandnm of the appointment of new trnstees of the (d«iaribe 
tike ekurehf ehapel, or other hvildingi and property) situate 

at a meeting duly convened and held for that purpose {in the veetry 
of the eaid ) on the day of 18 , A, B. 

of Chairman. 

Names and descriptions of all the trnstees on the oonstitntion or 
last appointment of trnstees, made the day of 

(Here insert the same). 

Names and descriptions of all the trnstees in whom the said (obspsl 
mdproporty) now beoome legally vested, 
ffrsf.— -Old oontinning trnstees : — 

.f 4- (Here insert the same.) 

tilreond.-— New trnstees now chosen and appointed 
(Here insert the same.) 

Dated this day of 18 

S^ed by the said A. B. as Obair- 
mpik of the said Meeting, at and in the 
prpeenoe of the said Meeting on the day 
asti jSsr aforesaid in the presenoe of — 

E.F. 


} 


A. B. 

Chairman of the iaid 
0. D. 
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ACT No^ Xliv OF 1^80. 

/•■ ' ''PAiii 9 ''<ite'Tnflni Jofit 1880 . 

4* Appoiiihi^^ ^t^tofk0C!fiMtif MM. •« 

jpreunU* to Aofc Vo. ZZ of 1804 (An Aot fonjiool 
ifo XaMWo^p tolAo (^fieenif Hindu und Mukammaiun Lem Offiam 
wul.^ Uea ej/im of iK)u 4 «i*Kinaa(, ««<{ af JEoai, etndto eibeiSA Hmjar- 
MM* II «M(omODg other tliingt)deoUred fekrt it u 1 IM inexpedi^ 

thet the e^intmeat of the KeBi>ol-Kueat» or of City, Town of Per> 
g«Mk Karis ahonld be node by the dovernmeat, aad by the aeaie Aot 
t^ eBMtaieota reletiag to the appoiatmeat by the Goreraiaeot of tte 
elihiara were repeded ; aad whereea by the aaage of the Haham* 
vaihia OQBiBioaity ia eoaie parta of Britiah ladia the preaeaoe of Kaaia 
iqitprioM by tiie Goreraoieat ia reqntred at the oelebratioa of aiarriagee 
^aAd mperformaaoeof oertaia other ritea ud oeremoaieat aadit ia 
thoMfore eapedieat that the Goreraoieat ahoald agaia be eaipowered to 
apfdat penoaa totheoAeeofKaai; It ia hereby eaaotedaafoIlowB 

1 . Thia Aot may be called ‘‘The Eaida* 
Aot, 1880 

Oomaameuaeiit. jj ,|,g]j OBOO. 

It ezteada, ia the firab inataoce, oaly to tbe territorieo admiaiater* 
Zioed tuiut. Govaraor of Fort St. George ia Cooaoil. 

Bat aay other Local GoTerameat o»y, from 
time to time, by aotificatioa ia the official Gaaette, eztead it to Uie 
whole or any part of the territoriee oader ita admiaiatratioB. 

8 . Wheaever it appaara to the Local Goo jrapeat that aay eoa- 
iMrartoCknwaaaBtto oiderable camber of the llahammadan reai* 
awwiat Kaaia tot aay local deata ia aay local araa deaire that oae or more 
***** Kaaia ahoald be appoiated for aoch local area, 

the Local Gooerameot aiay« if it thiaka fit, after opaaoltiag the pria- 
iripol Mahammadaa reaideata of each local area, eeieot oae or more fit 
‘penoaa aad appmat him or them to be Kaaia for aaoh local area. 

r If hay qaeotioo arioaa .whether aay peraoa haa beea rightly ap- 
paialed l^i aoder thia aeetioa, the deoiaioa thereof by the L^l Goon 
ermieBt diidl be ooDcloaiTe. 

’ ThoLeoal QoterameBtmay.ifit, thiaka fit, aoapead or remove aay 
Htfi appoiated oader thhaeetiod who ia goilty of aay laiaeoadoetiB 
Hi eseeatioe of hie office, or whoia fora ooaliaoooa period of da 
atOalba aheeat from the local area for which he ia ^ppoiabMi, or l ea f Oa 
toed iwea for the poipoae of reeidiog elaewhere, or ia dedarod aa 
tiilliaBj^*er degjrea to be dioohaiped from tteoffie^or who refooeeor 
IliiMlNi ia tl^ (^aioa of the L^ Goveraamataiifil, or peroopaH^ 
teflipablo, to dii^ge tka dotifoof the office. 


ttioH tiito. 



iit UB^ 188S.] 


MlSOKLLAiniOUa 


8« Aof Sariappointod ander tiiis Aat maj ipp(dat Paa aC*4lMl«L 
pwaoaa u his aaib or naibo lo add ip Ur |^iM 
^ “yoftboaaatlaraqjpartatolaf daiiB 

4DBh 90 vSTCQU^IIOIlt Ul6 WllOlO OF ID UIJ portlOQ of tbo loOftl 

*NH*®*®^*^» •od Bwy anspand or ramovo any aaib ao appoinladL 
Wbap aay Kaai u anapeadad or raoiovad aadaraeotioal^^ ndb 
<w oaiba (if aay) ahall be daeogied to bo aaapaodad or raiaovad. aaliia 
caiM.BM^';ba. 

i. Notbiag barain oootaioed, aad ao apptdotmant m da ban* 
aa^nr* a^U ba daaiaad— 

irothfaig in Aet to aontw (®) coofer any jndioial or adniaiatnUiaa 

jotoMorothwfpowenion powaraonany S:aai or Naib Kaai appoiatad 
baranndar ; or 

to lanlor tho pnoonoo (^) to render the preaanea of a Kaai or 
olaXani niniiHrn oc Naib &Bi naoaaaary ft the oelebration ol apy 
laarriaga or tha parformanoe of any rite or oaramoay t or 

to pnfoat aaj oao act* (0 to pravant any paraon diaobargiag any 
teg ao KoiL of ^0 foaotiona of a Kaai. 


ACT No. XIII. OF 1886. 

Paaaio oh tbi I9th ICaboh 1886. 

Aa Aei to aoaioUdato and oaund tka Imo nUating to Gooonmont 
Btemritm. 

WuBlAS it ia OEpodiant to oonaolidata and amend tba law relating 
to GoTaranwnt aaeoritiaa ; It ia bwaby anaotad aa foUowa 

«i.~* ttUo and aom- 1* (1) nay be called tba Indiaa 

oa^t. Seearitiaa Aot, 1886 ; aad 

(2) It aball ooma into foroa on tba firat day of April 1886. 

(8) [iZapaoM ly A«t XU of 1891.} 

8. (1) Oa and from tba day on wbieb tbia Act oomaa into forN| 
tba Indian Saenritiea Aot» 1881, and tba ladiM 
Baenritiea Aot, 188S, aball be rapaidad. 

() Bnt any aatbority oonfarradt notifioatioB iaanad, lirt 8>Mbdiad 
wr nda or order made under aitbar of tboaa Aota aball, ao CwaaiB^ylii^ 
daeaiad to have been conferred, iaanad, pnbliabad or m ade 
Act. 

3. In tbia Aot-> 


<1) **GovannBaataaeBrity*' inriudae promiaaory iietae,4: 


■toptoeartideatao and ^ other aaonritiaa iaanad by the flo w i i toiAi 
India or by any GoTonmaBt la nqpaoko< anrloaB gaoMl# 



lMl0ni ^ piMii^ of tfaio Ao^ but dLoito ju* ladodo^ 
' rtoA-aoto «v« onrMMj'Ooto > 

laoiwibad’! msMii iNroaenM by rales mode by Iho €lo?«nio^ 
GeMwtaOMiBoil. 


^olOTiBV Oi ' Wm BOi TV* 


4 . ]^o Botioe of my trost ia nopsot of 
any GtoTemment ae^rity ^ll be nfieeiVable. 
by. tba CtoTerainent. 

5. (1) NotwitbstandiDg anyth^ in tin 
Indian Contract Act, 1872, section 45, when 
a Gorernment seonrity is payable to two or 

OMMO persons ioiatiyand either or any of them dies, the seonrity 
ahaU be payableto tbesnrmTor or sorvi^ors of those persons. 

( 8 ) Nothing therein oontained shall affoct any claim which the re- 
prosentatire of the deceased person may against the enrmor or snrvi> 
eertin respeot of the seonri^ jointly payable to him or them and the 


Bil^ of NrviTon of 
lolet s e y m e of Ooforn- 

■UBtMOOriUM. 


deceased. 

(3) This seotion shall apply whether the death of the person to 
whom tile seonrity was jointly payable occurred or oioonrs before or 
after this Act comes into force. 


6. Notwithstanding anything in seotion 15 of the Negotiable In* 
Frahibitfam of JiidQMe- etromente Act, 1881, tho holder of a Qovern- 

BMnt OB to Oo* ment seonrity ehall not be said to indorse the 

”*""*?*. **"'*™***’ seonrity, or be called the indorser thereof, tf, 

when he signs the same for the pnrpoee of negotiation, he ineoribes 
bis signature for that purpose elsewhere than Ae bask of the seonrity 
itself. ^ 

7 . In the oase of any public ofBoe to which the uloTemor<General 

B Mt. \ in Council may, from time to time, by notifir 

■innrlHii^ hoMoro'''to oation in the Gazette of India, declare this snb* 
m^ao being of pobUo uotion to apply, a Government seonrity may 
be made or indorsed payable to or to the order 
fbe boMer for the time being of the office by the name of the (Ace. 

’ ^ii} When a Govemment seonrity is made or indorsed as aforesud, 
ii sh^ be df^ved to be transferred without any or further indorsementr 
from esA boidor for the time bang of the office to the encoeeding bel* 
der.^ the time being of the offioe on and from the date on whioh tiie 
.l|l|il^'1^Mjob|Wge'of the oi^ 

tiie bolder for the time being of the offioe indorses td a 
|lar^ a Government seonrity made or indorsed as aforesaid, be 
d^i OnbMibe the indorsement with biB name and the name of the 

" A writing on a Government seoniity nowor harefofore stand* 
tto same (^Ibo bolder ^ a pnbUo offioe, wbwtity the seonrity Ima 
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indorted paytbls to or to tho oidor of t)M» 
of;iho tAwtior Uie time lioing, shoU not bo deomad to lio. or io liiro 
b^ iaVidid by rootOQ only of th« payee or indoreee bwog ^ ^fo bol^T 
for tin time being of a public office by the name of the o0M. > 

(6)^ Tbii section applies as well to an office of whieh tbesa arajld^.t 
dr more jmnt holders as to an office of which there is a singla hoUsi^ ' :<» 

8. (IJ WbenoTer the OoTerhor>Qeneral in Oonncil haa issned« In 
Tnosfar of diMhergo of respect of any loan, a certificate declaring tba 
earitteatm and ooapoaa. bearer thereof to be entitled to the portioBof 
the Wan therein expressed, or a coupon for any amonnt payable as iotaa« 
eston any portion of the loan, the title to the certificate or conpcn may 
be tmnsferred as if the certificate or oonpon were a promisaoiy n<te 
paywa to bearer. 

(8) On payment, by or on behalf of the Government, to the bearer 
of the certificate or oonpon, of the amonnt exprestisd therein, at or after 
the date on which it becomes dne, the Government shall be discharged 
as if this certifioata or oonpon ware a promissory note payable to bearer. 


Moui^ Boi liabto for his haviog indorsed a Government seenn^i be 
amout thereof. p^y „y money due, either as princi- 

pal or as interest, thereunder, 

10. (I) The signatnre of the officer of the Government of India 

tapreeeioa of eisnataie anthorised to sign Government 
OB Gofwnmfofe Mooritiaf. behalf of the Qnvernment may be pnnved« en» 
graved or lithographed, or impressed by enoh other meohanio^ prooese 
as the Qovernor.Genetal in Council may direct, on the eecnritiee. 

(2) A eignatnre so printed, engraved, lithographed or otherwise 
impressed shall be aa valid as if it had been inscribed in the proper 
ba^writing of the officer. 

11. A person claiming to be entitled to a Government ecenrity 

teee ef rmewed seourf. as payable to him 0“^®'; “ ‘^"“7 SL*Sl! 
Urn. ^ on satisfying the prescribed offlow of the jne- 

dice ofiiu claim and paying the prosorib^ fee and delivering tha yen- 
ri^ duly receipted to the preeoribed officer, obtoin from the offioef 
rMOwed eeonrity isened payable to biowelf . . ^ 

18. (1) When a Government eecnri^ is alleged to ^vn hesn 

bees m daUete snmri- ®' destroyed, Pm 

g^me to be the perwm to whom brt for ^ 

loiiwr destrabtion it would be payable^ h» “y* ®“ 

HregQflbnd officer, and on producing proof to hissatiafaotwn sIlAeJW 

SnSstenotioo nad of the jnaUoo of the claim, obtain from him an «4nf 

for**!* 



'.ibt im ^ ^ •‘ 10 ^- xt^ ^ Ifi 

of » d«|Ue^iB Mop^ 

(I) ' kii iwhr ihoB not bo po mj iiBiider nUMoottoi (i) antft tMm"* 
ftol iii •! tlw fNMribod notifioatioB of tbo loii or teiraof^ mi 
•Hiiri|io«|p{i»tioB«( thoprotoiibod p«i6d, nor thoiipfU^ bo* 

ginn Hm pTMoribad todemoity agunit tho diim of ^ ponoBi deriv* 
iiV|l|lt Mter 010 MOBT^ loot or dflotrojod. ^ 

< f(8) A liotof thoooenritiooiB rotpaelof wbioh oa ordor b powod 
B^rw^pootioa (l) oI»ll bo pabliobed ia Ibo ffoortto 0/ Indict at oodli 
ttaMO M tho Ctoforoor-Qonml io OobboU bibj, from 0 bw to limo, 
^root. 

18 » WboB B roBOWod oooBrity baa booB iamod Bodor ooetioB IL' 

imM afMr whUh ib> « ■•oofity bu beoo iamod Bodor 
O ow w Mwt it nhattO aoottoB 18, 0io OovorBBWBt riiidl bo dioiAarg» 

'«« »» “•Px** «* «>• 

«v». tNtnv. ^ ^ ^ dBplioaio 

oooBrity baa boos iaoaed— 

(a}iB Om oaao of a roBOBod oooBrity, allor thoiapao ofaisyaan 
from tho data of Uio imBO of tba roBOBod'aooBrilf ( 

(b) IB 0 M oaao of a daplioato aooBiity, after tbo bpao of aix yoaiB 
from tbo data of tbo pablioatioB oodor aeetioa IS, aab-aeotiMi 
(8)4 of tbo lilt io wbiob tbo aeoority ia fint mootioBed, or from 
Aodate of tbo laat paymoot of iamreit 00 tbo original seoarity, 
wbiobovor data ia tbo later. 


i ron of ttoforaoHIo* 
aanl lo Otoxioil to aa^ 
rolia 


lA Zbo QoremoF»QoBoral io Goonoil 
may, from time to time, make raloa to proa- 
oribe— 


(a) tbo mode io wbiob paymoot of iotoroat io reapeot of Gorern- 

awat aoe«ri0ea iato roooxdod aad adkoowledgod ; 

(b) tbo ofroamataaoea ia wbiob OoTommeBtaoeoritioa moat bo ro* 

aawod bofriB ftutbor paymoot of iotoroat tbereoa oaa bo . 


(t)tha laoa to bo paid ia roapoot of appHoatiooi noder aaetioBa 11 . 
aad II ( 

tMtom io wbidt aooaritlaa doUro^ for rooowal aralo ba 

.( 4 ) tba olBoar wbo ia to ozoroiaoall or aoy of tbo ppwaraaadpar* 
..:4ona alloc aoy of tbo datiao pr^j^bod byoootiooa.il aad Mi, 
' t/) tbo proof wbiob ia 46 bo prodoo^ 1^ pomoaaapplyiaf far da* 
idioato ooearftioa ; > 



KISCBLtaiTKOtJfi. II 

tiw iarm Md mode «{ pabltoetioa of fhe noti^oa 
in Vaolioo^ 12, and the period after whioh iatereet way |p|| 
w a dapUoate aeonrity may be iaaned nnder Unteertioa ; ^ ; 

' i^} Ihe aatere asd amoantof the iodamBity to be giren by d 

fl6a applying nnder aeotion 12 for the payment of iptaraaldi 
the itane of a dnplioate aeonrity ; and, 

(j) generally, all mattera oooneoted with the grant of ranewad iid 
dnplieate aeonritiea. 

is* (1) The Gbeernor-Oeneral in Connoil ahall, before ttaki^f 
PoUiMtioa el dntfta nnder aeotion 14, poblieh a draft of tte 

aaA ralM. proposed rnlea in snob manner as may, in bia 

opifuon, be saffioient for the information of the pnblio. 

(2) There shall be published with the draft a notice specifying a 
date at os after which the draft will be taken in consideration. 

(S) The Goeernor-Gleneral in Connoil shall receive and consider 
any objeetion or anggestion whioh may be made by any person with 
respeot to the draft before the date so speoified. 

(4) Bvery mle made nnder aeotion 14 shall be pnbliibed in' the 
Oosstte of India, and the pnbiioationin the Gaaette of a mle pnrporting 
to be made nnder that section ahall be oenolnsive proof that it has been 
dnly made. 


M. ACT No. I. OF 1887. 


Passbd on thi 7th Jahuabt 1887. 


An dot to saeMrs to the Tenant* tn the Maldbar Dirtriet tht Markri-value 

their Improvements. 


Whssias it is expedient to amend and declare the law relating to 
compensation tor improvements by tenants in 
the Malabar District ; It is hereby enaeted as 
follows • 


Bhoit tttla. 


iMtt wtont and eon* 


1. This Aotmay be oalled " The M^bar 
Compensation for Tenants* Improvemente Aet, 
1886.” It shall be applioaUe to the.Jfdabar 
District and shall eome into feroe at nnoe. 


Vote. 

liie aem to baribwsd for oompensation fora tenant’s i m wr Oe e ma nta 
nnder Aat I of 1887 (iUdtas) w not to bo determined by ea^ln^ eithsw 
AemuMul rwt or the annnal inorement dne to the improvenn^ 
soaiBamble earn should be awarded, asseosed with re f eren e e to tiie aaMU^ 
by fbkli the market value or the Jetting valne or both has been faeesiaed 

II e 



ii^ imunt 1^ espied in dEeoiiDff it miS 
i^ttQtliiiii bl mt^dir 6tlMffvndvnttti^ wfaioh ilie Sb^dlqill 

giirbU to the ti^ant in waid^ratlon bl ilie unprpvement. Jn ilM l^itieboe 
ii tb the eeinal nuirket Talne in the plm where tlie tend ie 
litnyieS, the reasonable mode of ..estimating tbaoompensaiion oeoraita: If 
iaidng the oost of the* improrement and interest thereon and in adjusting 
^eampeiu latien to be awarded wii^ reference, to Uie matters s^^fied in 
sedHon li« R*i Id Madr* 454* 


« Tenant.” 


mtakUtti. 2. In this Aot^ nnless there is somethteg 

repngnant in the context or sub ject|~ . 

(1) Tenant’^ means a person who holds land nnder another pei*« 

u xenant.” and is, or, but for a special contract or eim^ 

tmOf wonid be liable to pay^eent for that land 
to that person^ 

(2) Landlord’* means a person immediately nnder whom a tenant 

Landloid.?* holds. 

(8) Beni’* means whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlord on 
aoeoont of the nse or ocbopatidn of the tend 
held by the tenant. 

Hote.— See 1. L. B., 18 Madr. 454, noted nnder sec. 1. 


« Rent” 


3. (1) For the purposes of this Act, the term improvement’’ 

, means any work wfaicli r id! to the value of the 

mpioTeiiien , holding which is snitsble 1)0 the holding and 

consistent with the purpose for which it was let. 


mtx M. a.wBed to b. (2) Until the contrary is shown, the fol- 
improramento. lowing; .hall ba presnmed to be improTomenta 

within the meaning of thia Act * 


(a) the erection of dwelUng-hoaBea, bnildings appurtenant there, 
ip, and farm bcildioga : - 

" (b) tbe oonatrootion of tanks, wells, channels, dams, and othes 

iforka for tbe storage or supply of wate^for agrionUnral or domoaUc 


parposs*; 

• (c) tbe preparation of land for irrigation ; 

(d) ’tin eontrarsion of on6.erop into two-orop land ; 

(s) the drainage, leolamatioa from riven or other watan, or pro- 
t«<^ iMB joode, w frmn ororios or ether damage by water, of lan< 
^let ^rieaUnral parpoaaa, or wtato laad whiob ia enltarabla 
: . (/) the reriamatioai riaaranoe, aarioaore, or permaaaat 
wilt of lead iOE agrioultoral pntpbaaa ; 



lUSCSaiANBOtrSi » 

i!:^^:.ii>tep|ROiiagf protertkm, or mrinteoMoo of firait troMt 
Md otW nsefal treu ud plants : 

the protee|i(9p ^^.jneinienooes of enoh trees, the SM|S'lMiffliije 
dorwg the teasnoy. 

V JPvM^ teoaat who IS qeottd frooi his holding shell, aotwi^* 
1|sAiiit oho is s]eoM to *teading eny cnstom to the oontrei 7 ,be eatiliad 
JUgwitWid to eompsB- to be eompenseted for improvements mede by 
him or hie predecessors in interest end ' for 
fvlll^ oompensetion has not already been paid. 

^ Madr. 454, noted under sec. 1. 


< ' St ■ (1) Whenever n.ooait makes a deoree or order for the ejeot* 

tiisn oonrt orders the “*“* >* ■ball determine the amonnt 

^Sj^isentrt a tenaat. It of ooihpensation (if any) dne to the tenant for 
■npn|MMn^^he anoint improvements and shall make the decree or 
^pmwmon... oi^or of ejeotmetit conditional on the payment 

of Ustt enoniit to the tenasit. 

(8) The Governor in Connoil may, from time to time, by notifioa* 
fpwer to make roles for oation in the Fort St. George and Malabar 
oedpsting oonpensatioii. Distriot Gaaettes, make roles requiring the 
oonrt to associate with itself, for the purpose of pnrpose of estimating 
tbn oompensation to be awarded under this section for an improve- 
monti snoh number of assessors as the Governor in Oonnoii thinks fit, 
and.dstermining the qualifications of those assessors and mode of 
aeleoting them. 

g. (1) The oompensation to be swarded for an improvement shall 
Vsieoiple on which com- be the amonnt by which the value, or the pro- 
peiis a tten is to be eetimat* duoe, of the holding, or the vslne of that pro* 
duoe, is increased by the improvement. 

JBtplcmation.’^ln ascertaining such amonnt, the following matters 
shall be taken into consideration > 

* (a) the condition of the improvement and the probable duration 

of its effeots; 

(fi) the labour and capital required for the making of the improve^ 


Bont; 

(e) any reduction or remission of rent or other advantage given by 
tiuB taadlord to the tenant in consideration of the improvement. 

jCS) The Governor in Ocnneil may, in commnnicalion Urith tku- 
Oom»tioa es regetde High Court, order tables to be prepared uhoWn 
tasssSuMsats. ing rates of oompensation to be paid in the esse 



0MM^ imk firaa tnurjA tiaw. Jimli lidtha iAhA Wiiid^' 

■ fijm fnipiK riliw.Qiilii tha ooB{i[i«t7;{i'p(ppvi4 

?1 ff W a "-* a a>I.I». B.,18 Haift 4i<^ a> to a:«ri >r a w fe t; ' 

Natidag in my eanteiet Iwkirara « iMdloird aad fttiAiafr ttafla 
. aftar Um lat day 4>l J«na»ry 1866 aliaU. tdw ^ 

aifayorlkaittlM?%Uofa^tanaat-to>]aakeiiB«^ 
fWiTaanBta aad daiai o^panaatioa for tim in aoowdaaoa witt ^ 
fMvirioiia «f tbia Aol. 

Vota. 


A aatt to reearar^ ptoparty ia Malabar daaiaad an kaaam rraa p|^* 
lag irhaa tba Ktolabar uompaaMtion tor Tanaat'a ImproraoiaBto Aat 
iato foraa oa tha oonatmetioB a( aaea. 1, 6, aad 7, that tha 

toaaato’ rtoht to aonpmaaUoa ahoald ba dealt with in aocaidMiaa vith 
Iba prariawna of that Aat.— I. L. B., 18 Madr. 508. 

0 . Kothiag in thia Aat shall taka away tha right of any paiaon 
to W duti ^ aatitled by law ar oaatom to dtom 

' ooffipanaatioBfotanyimproTamastaotharthaa 

than dealt with by this Act. 





A BBESDU tt 

Aicn' No. XXXI. OF 1863. 

Fai 8 » mg m 10 TH Dboimbiw 1868 . 


■ ^ o/ egrtain prJIma Md othr 

matttn m At. OauA ^ India. 


WuBiAB tiw GoT8nior>(j«Qenil of Indio in Ooueil hoi rooritid 
to pnblioh on 0£Beiol Gosette to bo ooUod Iho 
Gaiette of Indio oontoining loeh ordon, notifi* 
Oiiloni* ond other matter! ot the Governor-Oenerol of Indio tnOonnoU 
plAH diteet to tie inserted therein j It is enooted os follows t— 

1* When in any Begnlotion or Aot now in operotion* or in wif 

tfaat aoy orderp notifiwMitiOB orotbar maMar 
shall be published in the Official Gasette pf 
any Freaidanoj orplaoci inch ordeTf netifioa* 
tion or other matter shall be deemed to be dnly 
published in aooordanoe with the requirements of the laW| if it bp pnb* 
lished either in the Gaaette in which it would have appeared but for 
the passing of this Act, or in the Gasette of India under the direotiona 
dl the Go?emor*Qeneral of India in Oonnoil. 


of Xodift to lisve the efbot 
Of pablleMto ie eny other- 
Osiette In which nubliCt* 
liOB if pts s eri bsd bj an j 
law BOW in forot. 


ACT No. XIII. OF 1889. 

Faisbd os THi 11 th Octobib 1889 . 


OHAPTIB n. 
• • 


Appaintsient of Osntoa- 
aMBt nsgistiate ni Jndgs 
ofOsBtoBmsnt Ooort of 


Cbnlotifnafif Court of Small Owmi. 

II) Whon the Local GoTommont appoints the Oonionaani 
Magistrate to be the Judge of a Court of Smott 
Canses established within a eantenmeiit «i^ 
the Provinoial Small Cense Ooniia Ant, 1^, 
it §!«»«, in its order appointing him to be raeh 
JaAgo,deeiare,aBd may by notUieation in the offloial GaaeMe oa^ 

withinalimitof600nipees,theTalneefthesaUswhiohaintobt«ii- 

aii^eby hhanaderthat Aet. 

■ A) Tb* piwiisione^ seotioa 16, sab seoHon (8), of tbn laidAib 
ihiU net apply to- a Court of Smdi Oansss of wbieh a -rr-i-*' 
Ji^jistnie is the Judge. 





'lx 




>eriAdiK- 






I jKji. ad^ttoHd #g%f % 
Onim of 

_ k dw ititoly 

' op^i^^-iiiiii^'to^W'llidt. i&lldil^l" 
, Jfdf«i^deiedf^i.a^ 1^ by fotifio^^ 
GunttoTu^i «it)(ia i|> limit of 60 nipm, tbe volve of 'tlie oaik 
iHihlil{ikii'io^#l^ ^8la {&» 7iit|e of tfa« 

Mid ditohkr^ by, tbo dddUkiwPTadgb onder oeotioii € 
i i’f ii i' f ifw k n ii t ilaMdi Coow Ooarto Act, 188i^- 

j^toameiit' If^i^rate ,i^diBgjBvor •.•Oouti^ 
‘ ^ Small ikdaea in • butonmeoi, at At 

tooMb Cbo^ ql Spill jnoo^ 4^ and . 


Oa^nbeai Vaniitip|lis 

M^^ of iradh Obtt'rt^nbnil'^^ diMed'tb baYO'lMen 
iq^p^nted Jnd^ And AddltionaV^nd^b, rABj^eetiooIy, nndor aaotion 0 
utdlooUbn |f-^o!f tbA P^ovibtoaf Cki^ tioatk Ac^ 18||f7| abd, b| 
tbe Mnlehooidf any'olidAr of tbo liooai OovoInmeDt to (he oebtnurj) tb 
biire jnrikfibilon ^b reBpeot to all ' tbits i^loh are ito^inilble^l^''.f! 
Oonk of Small Oadsea under that ActTand of whioh the Talnedow mA 
eseeed, in the otee ofa Oantonmeut’Magisttate, 5(10' rn]^ aid, !n tlm 
OAM of an Aasiatant Oantonment Magietrato; io rapeet. 

A Oantonment Magistr^ as' Jn^ge of a^nrf of Smidl 
of iorii- °>*7* whatever may be the valne of 

the apits oogniiable by bip as sndt Judge, . 
disfiote of any suit whkl’ m within the peon- 
nkry limits of the jurMiofion of the Judge 
presiding over the Court at the time of ^ 
ii ptim jo p of the suit, and may entertain and dkpose of any prooeeding 
deoree in any snob snit. ,. 


w- 

Gontiiiiiaiioe 
Sioiiofi of . Oantobme&t 
Oovrt of Small Oaoaiiak 
owtaio caMi, ooiwithatiin- 
ding ffdootioii of Jariadio- 
tidttbf Jod^ 


v"' • 


Act No. X. OF 1892. 

f*iatiD ox THH 25 tb OoiosiB 1892 . 
ly^dUttprotiie/Tr tkt tevf of* rat* m private HeMet render \ 

^ aiMogemsat of tk Ocvemment to vuet tke eoitt^ ■ ' - 
■ ■ . • suptrowwii and WjSiM^wiMnt. .v 

^■“ftt >* i« expedient to provide for the. levy of a pte on |ii* 
VN^enktae ander the management ^ the Government to «over..j^ 
ebik'Of t^iGovemment estaUuhments in so fip aa tiiey ai^ ehqdi^edr 
^!tiidiMi^ai^iiion.iMtd Bsanagement 6f sadi ealates, othw |h^ ti^blish. 


lit fe niaet ^ oontingent ezpenditare inoan^by Gw Gevanun^ 





AiaDmtltnL 


ia^aeetiM i» 

i|Bii||b*tiBller^ ■; ,!r. ,■■■'.•.■■.■ «!.■;-;- 

1. (1) 7hi» Aet may baedMi 

imniMaaagemeDt «f Private Batatea Aet>t8H« 

{S) 'ft extenda to the whole of Britiah India, inelnaiiie of 17p^ 
]Mrina atid‘Btf^h Balaohiatan ; and 

(S) It afaali oome into foroe at imae. 

8* In thia Aot, nnleaa there MBomething 
DefiniticHuk repognant in the anbjeot or oontest,— • 

‘ - ^ iOnnoveahle property’' inolndea land, bnildings, bereditaiy’ 

adlowanoea, righta to wayp, lighta, ferries, fiaheriea or any other henefit 
trerise out oMand, and things attached to the earth or permanently 
iiitehed to Anything which is attached to the earth, bnt not etandihg 
timber, growing crops or grass ; 

(2) ’’gross income” inolndea all reoeipts of overy kind in prodnoe 
Or <Mh, except money borrowed, reeorerieaef principal and the pro- 
oeadii of sale or immoveable property or of moveable property proper- 
ly OlasBed as capital : and 

(8) ’’private estates under Qovwnment management” inolndi^ 

(а) estotes nnder the Court of Wards ; 

(б) encumbered estates nnder Government management ; 

(e) estates attached for default of payment of Government 
revenne ; 

(d) minors' estates placed nnder the gnardianahip of a rave- 
nne officer of the Government by a Civil Court ; 

(«) estates managed by a Collector in pursuance of any order 
made under the Code of Civil Procedure ; and 

( / ) all other estates made over to or taken nnder the manage- 
ment of a revenne-officer of the Government u such nndex 
any law for the time being in foroe or in virtue of a^y 

agreement. g ha Uwfnl for the Looal Govem- 


yovpr tojivy rate. 


ment— 


d) to levy on all private estates nnder Government 
a rate, not e^ing five per cent, on the gross income, oalonlatod, M 

may be employed in the supervision or managemenl of s^ 

estates other than establishments specially entertained for fbe 

Jon or managementof any particular eststo or gronp pi 

(b)*dr wnttolent expenditure incurred in oonseqnenoe of sa^ 
saperTision of managemoot ; 









«r «fiMl iiril|il»lK.ii7.i|i«i^ 

7V'. ^ ^ 

iTi' ;: |||i i fil i i.i M JN ■ ii l Wrti* «i tlM nit to .fen'-kviiil 

wj iMiottlikr. ootito or groapof oolitoi, tlio 'IM 
fkiMl eoBiUar ibo o^peodUort iaopirM^ oo ipioiil.iitk* 
IlMiiiiiiltMi loro 


, 4» M OHM vhtrooo oiBoer of tlio GoroM^t to eaplojod to 
lOoir 4* iMo miiiii 8*M oAvioe or to udit acooniiti on bo* 
bolf of top oHnto, tbo Loeol OoTornmont, if 
il oooiflbrt ilio Mrriooi rondond to bo of n ^pooiol aotnro, moj, in fit 
'J s ^ S 0^ - diroot n tpooiol etuM'go to bo modo ofoinot timl ootnio on iO>,: 
odp^pf onob oorrioofi impoetifo of tbp roto loTioblo voder tbo^kit 
iwo go ing Motbn. 


J» Nolbing in tbhi AotihoU npplj to tin oootfof oitobKoboionto 
MMv *• to ifodd nptni^iT onlortMBod or to oiponditaro of onj 
Hpnibiio doooription opooiolljiiioDrrfldinfflopoet of uf 

pnrtienlor oiUto or eilotes. 


f * AH mtoi for gdnorol mponioiea or monogonent loried by an7 
ToMiUao o( Im of ^Mol Cjorornaont before Ibo eommoneeniont 
fott niok of tbte Act eb^l be doomed to bore been leri- 

ed under thie Act. 


7, The Loenl Goremment mny moke any miet and iasne any 


tmmM malN lalwi 


orderi wbieh nuy be neoeisfry for carrying 
tilin' Aot into ef^t, nndw’Jel are conaiating 
tberewitb. 


$, When any Ooremment eatabliabmont ia employed in raob 
iHMiiM iMn jaiio rapwriaion na aforeaaid,il^ Local Ooremment 
AMte erOMHi. abnll be tbe aole judge of ‘ihe coat attribatable 

InaiMifliplefflnb^in^'!^ deeiaion timreon aball not be qaeationed 
in liy ^ I*v or otbeiMbe. 

i. SiMtiott 17 of tbe Oonrt of Warde Aot* 1879 (paaaed by tbo 
_ •, ., Lient«iant>Qo?eroor of Bengal in Oonnoil)* 

wd ao mnob of Aot 111 of 1881 (alao paaaed 
bjf.tfcn Idnitianani.Qefemor of Bengal in Oonntil) aa relatea to aeo^ 
17 jf i jw a n i d Owrt <rf 'Wnrda Aot, 1879, are beraby repealed. 




